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113.  (ALL) For each Service, what is the procedure to initiate administrative separation for any 
member convicted of a sexual assault offense who is not punitively discharged as a result of a 
conviction at court-martial?  Please also describe the Service’s due process procedures for 
administrative separation of a member convicted of sexual assault but not punitively discharged. 
(See FY13 NDAA Sect. 572.)   
DoD No answer provided. 
USA Under Army Regulations 600-20, 635-200, 135-175, 135-178 and 27-10, Soldiers 

convicted by a civilian or foreign court of a sexual assault offense and Soldiers 
convicted at court-martial who do not receive a punitive discharge are required to be 
processed for separation.   On 7 November 2013, the Secretary of the Army published 
Army Directive 2013-21 requiring any Soldier who was retained after the 
administrative separation proceedings to be considered for separation under the 
Secretary's plenary authority in Army Regulation 635-200, chapter 5.  That chapter 
provides the procedures for separation for the convenience of the government.  
Plenary separation by the Secretary, like any other separation, provides due process 
protections.  Army regulation 635-200, para. 1-17(4)(c) specifically states: “Conduct 
that was the subject of such a court-martial may be considered in determining 
retention or separation and, if appropriate, characterization of service.”    
 
Procedural protections prior to separation depend on the specifics of each case but 
generally if the Army seeks a negative characterization of service, then the protections 
include the rights listed in the mandatory notification to the Soldier (includes specific 
allegations, least favorable characterization of service Soldier could receive, right to 
consult with counsel, right to submit statements, right to obtain copies of all matters 
going to separation authority, right to a hearing if Soldier has six years or more of 
service).  When the Army pursues an Under Other Than Honorable Conditions 
Discharge, a board hearing is required (unless waived by the Soldier).   An enlisted 
separation board consists of three or more voting members Sergeant First Class or 
above, all senior to the respondent and two of which must be commissioned or warrant 
officers.   A separation that requires a board triggers the right to counsel for 
representation, a board hearing, the right to submit a conditional waiver, the right to 
challenge board members for cause, request witnesses, submit matters, question 
witnesses, choose whether to submit to examination by the board, and the right to 
argue to the board.  A legal review of the board’s findings and recommendations is 
required.   
 
Elimination of nonprobationary officers affords additional procedural protections.  For 
example, after formal notification to the officer, the officer has an opportunity to 
submit rebuttal matters and at any point a decision to retain stops the show cause 
action.  If the action proceeds to the Board of Inquiry, and the board recommends 
retention, the action is terminated.  The Board of Inquiry affords full due process 
pursuant to 10 U.S.C. §§ 1182 and 14903 (detailed military counsel and the officer 
may hire civilian representation, reasonable time to prepare the officer’s case, officer 
permitted to present at all states of proceedings, cross-examine witnesses, challenge 
board members for cause, present documentary evidence, request production of 
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witnesses, officer may testify).   If the Board of Inquiry does not recommend 
retention, the action is forwarded to HQDA and a Board of Review is appointed to 
review the Board of Inquiry’s proceedings.  If the Board of Review recommends 
retention, the action is terminated.   Ultimately, the Secretary is the separation 
authority for officers and may choose to retain or separate pursuant to 10 U.S.C. § 
1184. 

USAF In accordance with AFI 36-3206, Administrative Discharge Procedures for 
Commissioned Officers, and AFI 36-3208, Administrative Separation of Airmen, 
Commanders must act promptly when a member is convicted of a sexual assault 
offense and not punitively discharged.  Commanders evaluate the specific 
circumstances of the offense, the member’s record and potential for future service, and 
take prompt action to initiate a discharge action against the member or submit a 
waiver.  The standard of proof is whether the action is supported by a preponderance 
of the evidence. 
 
Once the commander serves the notification for discharge upon the member, the 
member then acknowledges receipt, has the right to consult an attorney, and may 
provide a response.  The processing of a discharge action is dependent upon whether 
the member is entitled to a board hearing.  Enlisted members are entitled to a board 
hearing if they are a Non-Commissioned Officer (NCO) or have six years or more 
total active and inactive military service at the time the discharge processing starts.  
For Airmen entitled to a board hearing, they have seven workdays to respond to their 
notification for discharge; all other Airmen are given three workdays.  A regular 
officer with five or more years of active commissioned service is entitled to a Board of 
Inquiry (BOI) hearing.  However, the Show Cause Authority (SCA) does have the 
authority to grant a board hearing to officers with less than five years of service.  
Officers have ten calendar days to respond to the discharge notification. 
 
If the board hearing is for a regular enlisted member, the voting members must include 
a majority of commissioned officers, who in the opinion of the convening authority 
are best qualified for such duty by reason of age, education, experience, length of 
service, and judicial temperament.  Additionally at least one field grade officer must 
be on the board and only NCOs in the grade of master sergeant or above will qualify.  
For BOIs, voting members must be regular officers serving in a grade above lieutenant 
colonel and in a grade senior to the officer. 
 
The separation authority (Special Courts-Martial (SPCM) authority for enlisted 
personnel and the Secretary of the Air Force for officers) personally approves or 
disapproves the discharge. 
 
In deciding whether to recommend a waiver, commanders must give full consideration 
to: the victim’s views on retention of the member, the nature of the offense involved, 
all the circumstances surrounding the offense, any matters in extenuation, the 
member’s military record, the member’s potential for future productive service, and an 
evaluation of the retention criteria.  A member found to have committed sexual assault 
will be discharged unless the member meets all of the following criteria:  
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• The conduct surrounding and including the sexual assault is a departure from the 
member’s usual and customary behavior.  
• The conduct surrounding and including the sexual assault under all circumstances 
is not likely to recur.  
• The sexual assault did not involve the penetration, however slight, of the vulva or 
anus or mouth of another by any part of the body or by any object, with an intent to 
abuse, humiliate, harass, or degrade any person or to arouse or gratify the sexual 
desire of any person.  
• The sexual assault was not committed by (1) using force causing or likely to cause 
death or grievous bodily harm to any person; (2) threatening or placing the other 
person in fear that any person will be subjected to death, grievous bodily harm, or 
kidnapping; (3) first rendering the other person unconscious; or (4) administering to 
the other person by force or threat of force, or without the knowledge or consent of the 
person, a drug, intoxicant, or other similar substance and thereby substantially 
impairing the ability of the other person to appraise or control conduct.  
• The sexual assault was not the result of an abuse of rank, grade, authority or 
position.  
• Under the particular circumstances of the case, the member’s continued presence 
in the Air Force is consistent with the interest of the Air Force in maintaining proper 
discipline, good order, leadership, and morale. 
 
In addition to the retention criteria, the board or separation authority must consider the 
impact of the sexual assault on the victim and the views of the victim on retention. 
The member bears the burden of proving, by a preponderance of the evidence, that 
retention is warranted. 
 
For enlisted members, the SPCM authority may disapprove the waiver. If the SPCM 
authority recommends approval of the waiver action, it must be sent to the General 
Courts-Martial authority for final action. If it is approved, no further action in the case 
is required. If it is disapproved, discharge processing must start at once.  For officer 
members, the SCA may approve or disapprove the waiver.  If the waiver is 
disapproved, discharge processing must start at once. 

USN Enlisted Sexual Assault Offenses 
For any case where a member is found guilty at a court-martial of qualifying offenses, 
but not given a punitive discharge, the individual must be "Processed" for 
administrative discharge. Such processing is mandatory for “sexual misconduct - lewd 
and lascivious acts, forcible sodomy, any child sexual abuse, possession of child 
pornography, incestuous relationships, or any form of sexual misconduct; if such acts 
may be charged as a violation of any punitive article of the UCMJ.”  Members are 
typically processed under a basis of Commission of a Serious Offense 
(MILPERSMAN 1910-142) or Civilian Conviction (MILPERSMAN 1910-144).  The 
process starts with notification of the member IAW MILPERSMAN 1910-400 series, 
then an administrative separation (ADSEP) board is held, unless waived, IAW 
MILPERSMAN 1910-500 series, and final determination is made IAW 
MILPERSMAN 1910- 700 series.  Regardless of board outcome, ALL cases are 
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forwarded to Navy Personnel Command (NPC) for review because due to the 
mandatory processing status. 
  
Officer Sexual Assault Offenses 
MILPERSMAN 1611-010 (enclosed) provides guidance on officer performance and 
conduct.  In accordance with MILPERSMAN 1611-010, a command must submit a 
report of court-martial / NJP / final civil action, with a recommendation as to whether 
the officer should be made to show cause for retention in the naval service.  Navy 
Personnel Command then processes that report IAW SECNAVINST 1920.6C 
(enclosed) and Commander, Navy Personnel Command (the Show Cause Authority) 
makes the initial show cause decision.  The bases for requiring an officer to show 
cause include: 
 
• Commission of a military or civilian offense which could be punished by 
confinement of 6 months or more and any other misconduct which would require 
specific intent for conviction; 
• Sexual perversion (includes lewd and lascivious acts; sodomy; indecent 
exposure; indecent act(s) with, or indecent assault on, a person below the age of 16; 
transvestitism or other abnormal sexual behavior; and other indecent act(s) or 
offense(s)); and, 
• Conviction by civil authorities (foreign or domestic) or action taken which is 
tantamount to a finding of guilty, which would amount to an offense under the UCMJ. 
 
If the determination is "no show cause," then the case is closed.  For "show cause" 
cases, the following applies: 
1.   For a probationary officer (< 6 years commissioned service) and recommended 
characterization of service is not Other Than Honorable (OTH), initiate ADSEP.  
ADSEP package is routed to the Assistant Secretary of the Navy(ASN) (Manpower & 
Reserve Affairs) for approval as the Separation Authority. ASN approves 
characterization of service. 
 
2.   For a non-probationary officer or probationary officer facing an OTH, initiate a 
Board of Inquiry (BOI). BOI is convened by local Navy Region.  If BOI votes to 
retain, the case is closed. If BOI votes to separate (or retire as appropriate), ADSEP 
package is routed to ASN for approval. 
 
ASN has the ability to retain an officer, upgrade a characterization of service 
recommendation from the BOI, and make the final retirement pay grade 
determination. 
 
Please also describe the Service's due process procedures for administrative separation 
of a member convicted of sexual assault but not punitively discharged. (See FY13 
NDAA Sect. 572) 
 
A member convicted of sexual assault, or any offense, but not punitively discharged, 
has the opportunity to present the full facts of the case and to exercise their due 
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process rights as follows: 
 
• For all mandatory processing cases (see response to question 113), the member 
is notified that the least favorable characterization of service possible is Under Other 
Than Honorable (OTH) and that member has the right to elect an administrative board 
regardless of the number of years of active and/or Reserve military service. 
MILPERSMAN 1910-404 provides notification letter and statement of awareness 
formats for Administrative Board Procedure. In most circumstances, members have 
the right to consult with counsel prior to electing their rights on the notification form 
(MILPERSMAN 1910-406). 
• Members have a minimum of two working days to respond to the notification 
and elect their rights, and 30 days if they are in civilian confinement. 
• Members have the right to qualified counsel to represent them at an 
administrative separation board, in accordance with MILPERSMAN 1910-504. 
• Per MILPERSMAN 1910-512, members also have the right to testify on his or 
her own behalf, subject to the right against self-incrimination; to challenge a voting 
member of the board or the legal advisor, if any, for cause only; at any time during the 
proceedings, to submit written or recorded matter for consideration by the board; to 
call witnesses on their own behalf; to question any witness who appears before the 
board; and to present argument prior to the closing of the hearing for deliberation on 
findings and recommendations. 
 
The rules of evidence for court-martial and other judicial proceedings do not apply in 
an administrative board hearing.  However, reasonable restrictions shall be observed 
concerning authenticity, relevancy, and competency of evidence presented.  
Additionally, court-martial and civilian convictions, or finding tantamount to a finding 
of guilty by a civil court system, are binding on the board’s determination of 
misconduct (1910-514).  Foreign civil convictions are not binding. 

USMC The Marine Corps published an update to its Marine Corps Separation and 
Retirement Manual (MARCORSEPMAN) on 26 November 2013. The 
MARCORSEPMAN further institutionalizes the policy that the Marine Corps has 
followed since 2009 (Marine Corps Administrative Message 317/09), which requires 
mandatory separation processing of any Marines convicted of a sex offense in a 
military or civilian court. The new MARCORSEPMAN also expands mandatory 
processing beyond just convictions; it is now required for any substantiated incident of 
sexual misconduct. The new MARCORSEPMAN provisions further require that a 
Sexual Assault Initial Disposition Authority (SA- IDA), or higher authority, determine 
whether an incident meets the criteria of substantiated sexual misconduct. If 
separation processing is required under these provisions, only administrative 
separation board procedures may be used; notification procedures are not authorized. 
This is to ensure the respondent is afforded the full due process of an adversarial 
board, with the assistance of counsel.  During such boards, the recorder must be a 
judge advocate (judge advocates are not required in other administrative separation 
boards). 
 
The MARCORSEPMAN, paragraph 6210.4 states: “4. Sexual Misconduct 
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a.  Sex Offender. “Sex Offense” is not a specific basis for discharge. Marines who 
are convicted of a sex offense under the guidelines of the Sex Offender Registration 
and Notification Act, whether in a civilian criminal court or court-martial, and in the 
case of a court-martial conviction, if not punitively discharged, shall be processed 
for separation under paragraph 6210.6 or 6210.7, as appropriate. 
 
b.  Sexual misconduct includes conduct that could form the basis for a violation of 
the following 
Articles of the UCMJ: 
 
(1)  Article 120 – Rape and sexual assault generally 
(a) Rape 
(b) Sexual Assault 
(c) Aggravated Sexual Contact 
(d) Abusive Sexual Contact 
 
(2)  Article 120b – Rape and sexual assault of a child 
(a) Rape of a Child 
(b) Sexual Assault of a Child 
(c) Sexual Abuse of a Child 
 
(3)  Article 120c – Other Sexual Misconduct 
(a) Indecent Viewing, Visual Recording, or Broadcasting 
(b) Forcible Pandering 
(c) Indecent Exposure 
 
(4) Article 125 – Forcible Sodomy 
(5) Article 80 – Attempts (to commit any of the offenses listed in subparagraphs (1) 
through (4)). c.  Processing for separation is mandatory following the first 
substantiated incident, or substantiated attempted incident, of sexual misconduct, as 
determined by the Sexual Assault-Initial Disposition Authority (SA-IDA) or higher. 
Only the SA-IDA or higher can decide that processing under this paragraph is an 
appropriate disposition. This authority may not be further delegated.  The decision 
to initiate processing must be documented in accordance with reference (bg) MCO 
1752.5B. This paragraph is not intended to preclude disciplinary action to include 
trial by court-martial, when appropriate. 
 
d.  An incident, or attempted incident, is considered substantiated when there has 
been a court-martial conviction, civilian court conviction, nonjudicial punishment, 
or when a commander determines, based on a preponderance of the evidence, that 
an incident or attempted incident of sexual misconduct has occurred. See paragraph 
6106 for limitations on separation action. 
e.  Substantiated incidents of sexual misconduct or attempted sexual misconduct may 
constitute both a basis for administrative separation processing and a violation of the 
UCMJ. The SA-IDA should wait until the completion of all criminal investigations 
until determining the appropriate disposition. 
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f.  Investigation 
 

(1) Reporting Requirement. See Enclosure (1), Chapter 4 of reference (bh) 
MCO 1752.5B for reporting and Military Criminal Investigative Organization 
investigative requirements. 
 

(2) No preliminary inquiry pursuant to reference (c) the MCM or 
administrative investigation pursuant to reference (r) Chapter II, JAGMAN 
5800.7F shall be conducted until the commander has contacted the staff judge 
advocate and the appropriate Military Criminal Investigative Organization. 
 
g.  Procedures 
 
(1) The basis for separation shall be under paragraph 6210.6 (Commission of a Serious 
Offense) or 6210.7 (Civilian Conviction), as applicable. Counseling per paragraph 
6105 is not required for processing a Marine for separation under this paragraph. 
 

(2) The procedures contained in paragraph 6304 shall be used when separating 
a Marine when any part of the basis for separation includes a substantiated incident 
of sexual misconduct. 
 

(3) The administrative separation board recorder, in all cases of substantiated 
incidents of sexual misconduct or attempted incidents of sexual misconduct, must be 
a judge advocate certified under Article 27(b), UCMJ.” 
 

USCG The procedures to discharge a Coast Guard member are located in the Coast 
Guard Military Separations Manual, (COMDTINST M1000.4) 
http://www.uscg.mil/directives/cim/1000‐1999/CIM_1000_4.pdf  While sexual assault 
is not specifically listed as grounds for separating a Coast Guard 
member, it would fall under the "Misconduct" provision, for enlisted members, which 
gives Commanding Officers the authority to begin separation proceedings, it would 
also fall under the "Separating Regular Officers for Cause" provision. 
 
The "due process" procedures for an administrative separation are also described in 
the Military Separations Manual; there are different procedures depending on a 
member's time in service. As an example, an enlisted member with more than eight 
years of service may be entitled to an Administrative Separation Board, while an 
enlisted member with less than eight years would not be entitled to a Board. In any 
case involving an administrative separation of a member for misconduct, the 
Commander of the Coast Guard Personnel Service Center would review the 
Commanding Officer's decision and take the final action, giving the member an 
additional layer of due process protection. Further, a member or former member has 
the right to seek changes to their record through either a Discharge Review Board or 
the Board for Correction of Military Records. 
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