151. (Follow-up to RFI 28) Provide copies of PowerPoint presentations, reports,
recommendations, or letters from DoD and the Services’ leadership to Congressional members
and their staffs that pertain to sexual assault since January 2012, which have not been previously
provided to the RSP. In particular, please provide all communications to Congressional
members or their staffs since DoD’s previous response to this RFI request in November 2013.

DOD | The following communications have been provided to Congressional members/staffs
since November 2013. The below listed documents are provided at Q#151 using the
following link:

https://pmev2.bah.com/sites/DSAID/Document Transfer/Forms/Allltems.aspx

TAB
A. Response to Senator Mark Warner
B. Information Paper provided Congressional Research Service
C. Response to Senators Levin and Inhofe
D. Status report on the Defense Sexual Assault Incident Database
E. Response to Senators Levin and Inhofe
F. Interim response to Report requirement
G. SASC Staffer Day Briefing Charts
H. HASC Staffer Day Briefing Charts

Links to Congressional reports are provided as follows:
e Establishment of Special Victim Capabilities within the Military Departments to
Respond to Allegations of Certain Special Victim Offenses

http://www.sapr.mil/public/docs/reports/DoD SpecialVictimsCapabilities Report 2013
1213.pdf

e Annual Report on Sexual Harassment and Violence at the Military Service
Academies
http://www.sapr.mil/public/docs/reports/FINAL_APY _12-13 MSA_Report.pdf

USA | Recent responsive materials, if any, will be provided as an attachment.

USAF | See the attached documents:
1) Talking Paper on MRE 513
2) Letter from the Deputy Judge Advocate General to Senator Lindsey Graham
w/ Attachment
3) Power Point Presentation to House Armed Services Committee Military
Personnel Subcommittee on prosecution/conviction rates for sexual assault
offenses.

USN | Please see attached letters to Senator Gillibrand (10 Jan 14) and Senator Graham (10
Feb 14).
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https://pmev2.bah.com/sites/DSAID/Document_Transfer/Forms/AllItems.aspx
http://www.sapr.mil/public/docs/reports/DoD_SpecialVictimsCapabilities_Report_20131213.pdf
http://www.sapr.mil/public/docs/reports/DoD_SpecialVictimsCapabilities_Report_20131213.pdf
http://www.sapr.mil/public/docs/reports/FINAL_APY_12-13_MSA_Report.pdf

USM | The Marine Corps appended a letter from the Staff Judge Advocate to the Commandant
C of the Marine Corps to Senator Graham letter and slides presented to the HASC Military
Personnel Subcommittee to these responses.

USC | No additional communications to congressional members or their staffs to provide.
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November 7, 2013

Mr. Joseph Hicken

Legislative Affairs

Department Of Defense

1300 Defense Pentagon, Room 3D844
Washington, DC 20301-0001

Dear Mr. Hicken,

I have recently been contacted by New Point Strategies, LL.C of McLean,
Virginia, please consider their experiences and services. Attached please find a copy of
that correspondence. I would appreciate it if you could look into this matter and provide
me with an appropriate response. Thank you.

Sincerely,

£ Aloees

MARK R. WARNER
United States Senator

MRW/ms
Enclosure
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November 7, 2013

Senator Mark R. Wérner
United States Senate

Dear Senator Warner,

I am a founding partner of NewPoint Strategies LLC, a Women Owned Small
Business in Virginia with significant expertise in Sexual Assault Prevention
training. I would greatly appreciate your assistance in presenting our
capabilities to the SHARP office at DoD as an expert resource to help the
Service Branches succeed in carrying out the mandatory requirements of
Senate National Defense Authorization Act for FY14.

With our strong track record on Sexual Assault prevention training, and
extensive cadre of expert trainers and consultants with military background,
we can bring a cost-effective, diverse team to the job with a fresh set of
"eyes and ears." Importantly, we have credibility in both the military and
outside organizations who advocate on behalf of women and men who are
victims of this crime. My firm has worked successfully with West Point and
the Navy on these issues.

I have attached a one page summary of how we can help to achieve the
following requirements in the Defense Authorization Act with regard to four
key points in the bill: '

1. Leadership Training: Expresses the sense of the Senate that
commanding officers should be held accountable for maintaining a command
climate in which sexual assault allegations are properly managed and fairly
evaluated, and victims can report criminal activity, including sexual assauit,
without fear of retaliation.

2. Training Design and Training Military Tralners: Enhances the
responsibilities of the Sexual Assault Prevention and Resporise Office for
DOD’s sexual assault prevention and response program.

3. Independent Audit of Training: Requires the Secretary of Defense to

conduct a comprehensive review of the adequacy of training for members of
the armed forces on sexual assauit prevention and response.
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4. Targeted Training Design and Audit: Requires a report on training for
sexual assault first responders.

I have attached a short summary of NewPoint's expertise to assist in the
requirements of the Defense bill above. I have also attached a letter of
recommendation from West Point and NewPoint's corporate qualifications.

Thank you very much Senator for your help. As a women-owned, expert firm
in Virginia, I know that we can make a difference in the imperative of
eradicating Sexual Assault in the military.

Best Regards,

Dno Foovo- Bolon,

Lynne Revo-Cohen, Partner
NewPoint Strategies LLC
www.newpoint.biz

lrevocoh newpoint.bi
Irevocohen l.com

(703) 405-7133
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NewPoint Strategies LLC Summary

Background: Founded 2003 by Lynne Revo-Cohen and Karetta Hubbard
Women Owned Small Business, 35 consultants (civilian and ex-military)
On GSA FSS General Schedule: SIN 595-25 EEO Training/Consulting
Registered on www.sam.gov: served West Point and NAVSEA
Strong reputation in Sexual Harassment, Sexual Assault Prevention, EEO,
Diversity and Inclusion; Conflict Management
Respected by advocacy groups on women in the military ~ DACOWITS,
SWAN, Protect Our Defenders, National Women'’s Law Center

Opportunities Sought by NewPoint:
Sexual Harassment/Sexual Assault Prevention Training and Consulting
Diversity and Inclusion Training and Consulting
EEO Training and Consulting
Conflict Management Training and Consulting

Key areas NewPoint can provide on Sexual Harassment/Assaulit Prevention

NewPoint can help DoD and the Service Branches achieve their goal of eliminating
sexual harassment/assault in the military by focusing on the following 4 areas that are
essential to strengthening the “first line of defense” — the training of Leaders and Rank
and File soldiers and civilians in effective sexual assault prevention strategies.

1. Audit of existing training programs
- [Identify strengths and weaknesses, conduct “gap analysis” to determine
change required and strategies for improvement.

2. Design new training sulte of programs
- Based on audit results, design improved modules for Leaders, IMT, Rank
and File, Civilians and Contractors. Best combination of classrcom,
online, and mobile apps/social media training methods.

3. Design, deliver, and audit Train The Trainer (T-3) Program
- Goal to empower intemal training team at DoD and within the service
branches to independently deliver comprehensive suite of programs.

4. Leadership Communications Strategy that Promotes Responsibility and
Accountability for Cuiture Change
- Develop and deliver communications strategy to ensure leaders “walk the
talk® in their everyday interactions both with peers and subordinates;
- Develop “thought leader” pieces to include personal accountability for
eliminating Sexual Assault in the Army.
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April 11,2013

Letter ot Recommendaticn
NewPoint Strategiea LL.C

Sexual assautt and sexual harassment are serious Issues for any organization or institution.
Addressing the causes and outcomes of these actions is an essential step in protecting an
organization’s reputation. The selection of an organization outside of your current structure as a
trusted agent is an important decision.

in 2004, while the Director of Public Affairs at the United States: Military Academy at West
Point, | was involved in selaction of NewPoint Strategies to conduct a study for the academy in light of |
concems about an increase in sexual assault and sexual harassment. The leadership of West Paoint
wanted to do a thorough review and do so in a transparent way. NewPaint Strategios LLC (NewPoint)
was retained by USMA to undertake a review of the Academy’s sexual assauit prevention and
response programs and provide recommendations for improvement. The NewPoint team, located in
McLean, Virginia, has over twenty-five years of professional experience in the areas of sexual assault
and sexual harassment and was recommended to me as Director of Public Affairs by the then cument
Chaimnan of our Civilian Public Affairs Council, Sheila Tate. NewPoint conducted an intensive review
over a six-week period that involved extensive contact with the leadership and Cadets and provided
findings and recommendations to the Superintendent for action.

The mission of the United States Military Academy is to “educate, train and inspire the Corps
of Cadets so that each graduate is a commissioned leader of character committed to the values of
Duty, Honor, and Country.” Academy leadership recognizes the importance of inculcating Army
Velues and providing a safe and healthy environment for Cadsts, staff and faculty. Any incidence of
sexual assault runs contrary to successiully accomplishing this important mission. The
Superintendent, therefore, specifically directed NewPoint to make recommendations on how USMA
could efiminate sexual assault; bstter respond to allegations of sexual assautt, better care for victims of
sexual assault; improve USMA's environment in the areas of cutture, reporting, and alcohol use/abuse;
and makeimprovemeqts in the area of sexual harassment/sexual assault prevention.

NewPaint interacted with officers, enfisted personnel, cadets and DoD personnel in a highly
professional manner and provided findings in collaboration with all the stake holders on this issue.
Thelr findings and recommendations were on target, relevant to West Point's needs, and forward
thinking. The leadership at West Point proceeded to implement NewPoint's recommendations to the
best of my knowledge.

. I highly recommend NewPoint to any DoD agency to provide an exceilent Independant review
of its sexual assault prevention and response programs. The Newpoint team ocould deliver an
assesanemardremmmdaﬁommmenewuawngwﬁaﬁwsmduwaymmpooomd
within each of the ammed services branches. NewPoint could also provide an independent
consuitation on the adequacy of reporting and policy changes with regard to sexual assaudt prevention
and response.

Zi
88 E. Whaley

Head North America Corporate Communications
SVP, Communications and Marketing

Slemens Corporation

170 Wood Avanue South, isefin, NJ 08830

Tel: 732 906-3802 / Cell: 848 448-2438
WWw.usa siemens.com
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1 2014

Information Paper in Response to
Congressional Research Service:

Sexual Assault Inquiries

1. Statistics/demographics/general information on male victims of military sexual
trauma.

NOTE: “Military sexual trauma” is a term for use in the Department of Veterans Affairs
(DVA), and is defined as: “...psychological trauma, which in the judgment of a mental
health professional employed by the Department [of Veterans Affairs], resulted from a
physical assault of a sexual nature, battery of a sexual nature or sexual harassment
which occurred while the Veteran was serving on active duty or active duty for training.”
(38 USC 1720D). Given that the mission of the DVA is to provide care, services, and
possibly compensation for the impact of trauma associated with sexual harassment
and/or sexual assault experienced on active duty, this combined term is a diagnostic
tool and cannot be used to measure prevalence of either sexual assault or sexual
harassment as an individual phenomenon.

Within the Department of Defense, the statistics tracked and reported by the Sexual
Assault Prevention and Response Office (SAPRO) refer only to the range of crimes that
constitute sexual assault under military law. These crimes are:

¢ Rape (Article 120, Uniform Code of Military Justice (UCMJ))
e Sexual Assault (Art. 120, UCMJ)
e Aggravated Sexual Contact (Art 120, UCMJ)
e Abusive Sexual Contact (Art 120, UCMJ)
o Forcible Sodomy (Art 125, UCMJ)
e Attempts (to commit any of the listed crimes) (Art 80, UCMJ)

For prevention purposes, there is general agreement in the scientific community that
sexual harassment and sexual assault are part of the same continuum of harm.
However, the crimes that constitute sexual assault require a much different response
than do the behaviors that constitute most forms of sexual harassment. As a result, the
Department of Defense addresses the two issues with different program? The
prevention and response to sexual harassment falls under the purview of the Defense
Military Equal Opportunity Program (DoD Directive 1350.2). Prevention and response
of sexual assault fall under the purview of SAPRO (DoD Directive 6495.01; DoD
Instruction 6595.02).

For this reason, most of the information that follows from the Department of Defense will
focus on either sexual assault OR sexual harassment.

Page 1 of 14
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Based on recommendations from the Centers for Disease Control and Prevention, the
Department of Defense approaches the problem of sexual assault with a public health
model. That means, the Department defines the problem through data collection from
two main sources:

o Reports of sexual assault — provide information about the experience of
victimized individuals who make Unrestricted and Restricted Reports to DoD
authorities. The Department's Annual Reports are available here:
http://www.sapr.mil/index.php/annual-reports

¢ Population-based surveys — provide information about the experience of
victimized individuals through the use of anonymous and/or confidential surveys
that are representative of the military population. The Department’s population
based surveys are available here: http://www.sapr.mil/index.php/research

A. Reports of sexual assault. The Department began tracking reports of sexual
assault in 2004. In June 2005, the Department introduced the Restricted Reporting
option and collected six months worth of Restricted Reports. Data from 2006 reflects a
full year's worth of Restricted Reports. The following chart reflects the number of
reports received from Calendar Year (CY) 2004 through Fiscal Year (FY) 2012. The
Department switched reporting from CY to FY in 2007.

4000
3374

3500 3230—3158—3192—,—
| 2947 290ql,,Ak-.__ﬂr___qk,,_.na
3000 —2688
ZSTN o —&-;ztl;ll Reports to

—o—Unrestricted Reports

Number of Reports

~&~Reporis Remaining
Restricted

0
oi-/

5 CY04 CY05 CY06 FYO7 FY08 FY09 FY10 FY11 FY12~
} Year

‘In FY12, 12% of the 2,558 Unrestricted Reports involved a male victim (See Exhibit 17
extracted from the FY'12 Annual Report on Sexual Assault in the Military on the next
page). Because each Unrestricted Report can involve one or more victims, the number
of Unrestricted Reports does not equate to the number of victims. Also in FY12, 13% of
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the Restricted Reports involved a male victim. Restricted Reports have a single victim,
so the number of Restricted Reports equates to the number of victims (See Exhibit 27
extracted from the FY12 Annual Report, below). The number of male victims in
completed FY12 investigations of sexual assault is fairly consistent with the number of
male victims in preceding years. That is, each year men account for about 10 percent of
the victims in completed investigations of sexual assault. Exhibit 17 illustrates that in
FY12, 12% of the victims in completed investigations were male.

Male Victims
12%

Female
Victims
88%

Exhibit 17: Gender of Yictims in Completed Investigations of Unrestricted Reports. FY 12

A similar proportion of male victims make Restricted Reports each year. Exhibit 27 from
the FY12 Annual Report shows that 13% of victims making Restricted Reports were
male.

Gender Data Male
Not Available 13%
8% | e

Exhibit 27: Gender of Victims Making Restricted Reports, FY12

Page 3 of 14
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B. Population-based surveys. The Department began using its current measure of
“unwanted sexual contact” to estimate the number of military victims of sexual assault in
the 2006 Workplace and Gender Relations Survey of the Active Duty (WGRA). The
term unwanted sexual contact is the survey term for the range of crimes between adults
that constitute sexual assault under military law. A detailed description of survey
methodology is available in the 2010 WGRA report, available at
hitp://www.sapr.mil/public/docs/research/DMDC 2010 WGRA Overview Report of S

exual Assault.pdf

NOTE: The following information is largely taken from the 2012 Workplace and Gender
Relations Survey. For source data and comparative information for female active duty
members, please consult the survey information available here:
http://www.sapr.mil/public/docs/research/2012 Workplace and Gender Relations Sur
vey of Active Duty Members-Survey Note and Briefing.pdf

Survey data paints a substantially different picture of military victims of sexual assault.
The following chart demonstrates the rates of sexual assault from a series of WGRA
surveys from 2006 to 2012. The percentages represent the past-year prevalence of
unwanted sexual contact, reported by gender. The figures beneath the percentages are
estimates of the number of Service members, calculated by multiplying the rate of
unwanted sexual contact by the end-strength of military members on active duty during
that year. For example, in FY12, 1.2% of active duty men indicated experiencing
unwanted sexual contact in the year prior to being surveyed. The Department
estimates that 1.2% of active duty men in FY12 represents about 13,900 men.

Past Year Prevalence of Unwanted Se{ual Contact !
Percent of Active Duty Members, by Gender

T % 6.1%

8% lOO) I0% (=12:100)

6% =B=Active Duty Women
4% +—1-89 Y — 4.2% — ==wm=Active Duty Men
2 1(228,700)__ (10 700). (~13,900)

- N = S - "

2006 2010 2012 | 2014

Findings from the 2012 WGRA Survey:
In 2012, 6.1% of women and 1.2% of men indicated experiencing USC
For women, the 2012 percentage is statistically significantly higher than 2010; there are no statistically
significant differences for men between 2012 and 2010
Of the women and men who experienced USC in the past 12 months, 45% of these women and 19%
of these men also experienced USC prior to entering the military
Only 18% of active women and 22% of active men indicated the offender was either unidentified or a
person in the local community; the majority of offenders were primarily military members or DoD
civilians/contractors
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While the Department's scientifically conducted surveys show that active duty women
indicate experiencing unwanted sexual contact at a higher rate than active duty men,
more men each year experience unwanted sexual contact than women. This is a
function of gender distribution in the US Armed Forces. In FY12, women comprised
only about 15% of the total active force; men about 85%. The percentage of women in
the force varies by Service, ranging from 7% in the Marine Corps to 19% in the Air
Force.

The 2012 WGRA also found that active duty men and women experience different kinds
of unwanted sexual contact. The graph that follows illustrates that 51% of men
indicated experiencing unwanted sexual touching and only 10% of men indicated
experiencing a completed oral or anal penetration. In contrast, 32% of women indicated
experiencing unwanted sexual touching and 31% indicated experiencing a completed
oral, anal, or vaginal penetration.

Unwanted Sexual Contact Experienced

(2012 WGRA)
16000
14000 . 1%;?9
40 ~12,100
12000 5% e
10000 LR L adoni # Compieted Penetration
o i = Attempled Penetration
8000 51% _
T Unwanted Sexual Touching
&6C00 Did Not Specify
4000 Lo
= 32%
2000 34 Fie] .
satact 1s the Dol
N 10% o0 i six
Men Women Iin':‘;.‘urm C.\.-'-J'\'- xwf.f.!;.‘;cn;)?.;z":::f';.‘ *
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Rates of USC also vary by gender and by Service:

Past Year Prevalence of Unwanted Sexual Contact
Percent of Active Duty Women and Men, by Service (2012 WGRA)

g
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Findings from the 2012 WGRA Survey:
Marine Corps women were more likely than women in the other Services to indicate experiencing
usc
Air Force women were less likely than women in the other Services to indicate experiencing USC
For Navy and Marine Corps women, the 2012 percentages are statistically significantly higher
than 2010 (7.2% vs. 4.4% and 10.1% vs. 6.6%, respectively), there are no statistically significant
differences for men between 2012 and 2010

Circumstances of the Unwanted Sexual Contact

In the 2012 WGRA, of the 1.2% of men who experienced USC:

73% indicated the situation occurred at a military installation
49% indicated the situation occurred during their work day/duty hours
26% indicated the situation occurred while they were deployed to a combat zone or to
an area where they drew imminent danger pay
24% indicated the situation occurred during any type of military combat training
23% indicated the situation occurred while they were on TDY/TAD, at sea or during
field exercises/alerts

e 22% indicated the situation occurred during military occupational specialty
school/technical training/advanced individual training
13% indicated the situation occurred during recruit training/basic training
13% indicated the situation occurred during the delayed entry program
10% indicated the situation occurred during Officer Candidate or Training
School/Basic or Advanced Officer Course

Substance Involvement
Of the 1.2% of men who experienced USC:
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o 9% indicated the offender used drugs to knock them out;
o 79% indicated the offender did not use drugs
o 11% indicated they were not sure

Of the 1.2% of men who experienced USC:
* 19% indicated they or the offender had been drinking alcohol before the incident

Of the 1.2% of men who experienced USC:
e 8% indicated they or the offender had been using drugs before the incident

Use of Force, Coercion, and Threats
Of the 1.2% of men who experienced USC:

o 22% indicated the offender used some degree of physical force
e 21% indicated the offender threatened to ruin their reputation if they did not consent
e 18% indicated the offender threatened to physically harm them if they did not consent

Sexual Harassment and Stalking

Of the 1.2% of men who experienced USC:

* 19% indicated the offender sexually harassed them before or after the incident

o 2% indicated the offender stalked them before or after the incident

* 21% indicated the offender both sexually harassed and stalked them before or after
the incident

» 58% indicated the offender neither sexually harassed nor stalked them before or
after the incident

Impact of USC on duty

Of the 1.2% of men who experienced USC:

e 21% indicated that as a result of the incident they experienced they thought about
getting out of their Service to a large extent, 66% indicated they did not think about
getting out of their Service

* 19% indicated that as a result of the incident their work performance decreased to
a large extent; 66% indicated it did not impact their work performance

e 13% indicated that as a result of the situation they considered requesting a transfer
to a large extent; 72% indicated they did not consider requesting a transfer

Sexual Assault Reporting
Of the 1.2% of men who experienced USC:
5% reported the incident to a civilian authority/organization;

10% reported to a military authority/organization;
9% reported to both a military and civilian authority;
76% did not report the incident at all

Sexual Assault History
Of the active duty men who responded to the 2012 WGRA:

—h

4
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» 6% of men indicated they experienced an incident of unwanted sexual contact prior
to joining the military (30% of women indicated USC prior to joining the military)

» 4% indicated they had experienced an incident of unwanted sexual contact since
joining the military (23% of women indicated USC since joining the military)

C. Prevalence Data (Surveys) vs. Reporting Data (Unrestricted and Restricted
Reports). Sexual assault is an underreported crime, meaning that each year the
number of victims making reports to law enforcement are vastly outnumbered by the
number of victims experiencing sexual assault, as estimated with population-based
surveys. This is a phenomenon that occurs in both the military and civilian sectors. The
chart below shows that about 11% of the number of estimated victims of unwanted
sexual contact' made a report to a DoD authority in FY12.

OFFICE

DoD SEXUAL ASSAULT PREVENTION AND RESPONSE
Prevalence versus Reporting

Service Member Victims in Reports of Sexual Assault to DoD vs. Estimates of Service Members
Experiencing USC, CY04-FY12
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|+ InFY12. the gap between estimated prevalence and reporting of sexual assault widened 1
compared to FY10, using identical methodologies .

+ Increased prevalence estimale s most likely altributable 1o increased USC experienced
by active duty women

27

! Unwanted sexual contact is The DoD survey term for the crimes between adults that constitute sexual
assault, ranging from contact crimes like groping to penetrating crimes like rape.
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However, the data shown in the above slide is combined for both male and female
victims. When data for male and female underreporting are considered separately,2 it
becomes clear that women report at might higher rates than do men.

0.9% 10,700
1.2% 13,900 416 3%

6.8% 13,500 N/A* N/A*
4.4% 8,600 2260 26%
12500 6.1% 12,100 2471 20%

Victim geara not collected in 2006

Based on the data in the above table, the Department estimates that only about 3% of
the active duty men who experience some form of unwanted sexual contact in the past
year make a report of sexual assault to a DoD authority. Between one-fifth and one-
quarter of active duty women who experience some form of unwanted sexual contact in
the past year make a report of sexual assault to a DoD authority.

2 Please note that the data in the table are estimates, based on the best available information. Victim
gender and rates of conversion for men and women are not always complete for Restricted Reports and
have been estimated in this table.
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2. Specific obstacles that male victims face in reporting victimization.

There is a cultural presumption in the United States that sexual assault primarily affects
females. Consequently, men that experience sexual assault must consider reporting
the crime in an environment where most first responders (police, attorneys, medical
providers) presume that most victims are female and most perpetrators are male. This
presumption about the predominate gender of the parties involved in sexual assault can
leave male sexual assault survivors feeling isolated and embarrassed, and inhibit them
from coming forward (Scarce, 1997).

The 2012 Workplace and Gender Relations Survey (WGRA) found that, due to the
relatively small numbers of Active Duty men who indicated experiencing Unwanted
Sexual Contact (USC) and reported it to a military authority, there was considerable
variance in the reasons why men reported. As a result, most responses were not
reportable.

Of the 81% of men who did not report their experience of USC to a military authority, the
reportable reasons for not reporting the USC were:

e 22% feared they or others would be punished for infractions, such as underage
drinking

17% thought they would not be believed

16% thought their performance evaluation or chance for promotion would suffer

15% thought they might lose their security clearance/personnel reliability certification
14% heard about negative experiences other victims went through who reported their
situation

¢ 5% did not know how to report

® & o o
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3. The risk factors associated with males being sexually assaulted in the military.

The Department has limited data on established risk factors for sexual assauit.
However, what data is available indicates that the prime risk-factor is young age. Most
male victims are between the ages of 18 and 25. Other situational variables found by
the 2012 WGRA are as follows:

Overall findings for the 6.1% of women and 1.2% of men who experienced unwanted

sexual contact in 2012:

» 47% of women and 19% of men indicated you or the offender had been drinking
alcohol before the incident
50% of women and 22% of men indicated the offender used physical force
58% of women and 42% of men indicated the offender sexually harassed and/or
stalked them before/after the situation

e 67% of women and 73% of men indicated the situation occurred at a military
installation

o 41% of women and 49% of men indicated the situation occurred during their work
day/duty hours

e 57% of women and 52% of men indicated the offender was a military co-worker

Taking the above and other 2012 WGRA survey data in sum, it appears that many
active duty men who indicated experiencing unwanted sexual contact in the year prior to
being surveyed were between the ages of 18 and 25 and sexually assaulted on a
military installation during duty hours by a military co-worker who may have sexually
harassed and/or stalked them before or after the situation. Many of these men
experienced unwanted sexual touching (non-penetrating crimes like groping) or
declined to specify the kind of USC they experienced.
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4. The stigmas that might exist in the military culture that discourage male
victims from reporting.

The Department has limited empirical data with regard to the stigmas that might
discourage male victims from reporting.

As noted in Question #2 above, there was very limited data about the reasons why male
victims chose not to report. It is also difficult to find a stigma-based reason experienced
by a majority of men who indicated experiencing unwanted sexual contact in the year
prior to being surveyed. However, over 40% of active duty men indicated in 2006 and
2010 that they didn’t report because they didn’t want anyone to know. This suggests
that there must be some kind of stigma present.

Anecdotal information drawn from SAPRO's interaction with male victims indicates that
some male victims feared being labeled either weak or homosexual, which are also
common concerns in the civilian population. The military is a hyper-masculine
environment where feelings of “helplessness and powerlessness” are not acceptable.
There are concerns about the stigma related to being the victim of a male on male
sexual assault and reporting it. Before the repeal of “Don’t Ask, Don’t Tell”’, male
survivors avoided reporting as they were concerned that command or law enforcement
would be judgmental and make assumptions about their sexual orientation. The repeal
of “Don’t Ask, Don’t Tell” enacted by Congress in December 2010 has made it easier for
male survivors to come forward without fear of judgment or discharge relating to
suspicions about sexual orientation.
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5. Description of outreach (if any) has been done to encourage male victims to
report.

SAPRO expanded the DoD Safe Helpline, operated by the Rape, Abuse, and Incest
National Network (RAINN,) by adding content to safehelpline.org which specifically
addresses concerns and questions asked by male survivors in the military. Based on
Safe Helpline staff interactions with callers, it appears that sometimes men find it easier
to first tell an anonymous Safe Helpline staffer rather than a loved one about their
sexual assault. This allows the survivor to speak to someone who is impartial and
trained to listen and help. Many men find that talking to staff first makes it easier to tell
friends and family later.

Male victimization data on Safe Helpline is available here:
http://www safehelpline.org/

Page 13 of 14
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6. Any historical trends that shows the military may have inadvertently
discouraged male victims from reporting because of the long standing don't ask

don't tell policy.

The DoD does not have data to answer this question. In order to address the question,
DoD would have to have data about the sexual orientation of Service members before,
during, or after Don’t Ask, Don’t Tell (DADT) policy implementation. However, such
data collection was never conducted.

In addition, the Department has never requested that respondents to the WGRA
surveys indicate a sexual orientation, nor are victims of sexual assault who make
Restricted or Unrestricted Reports asked to document their sexual orientation. Sexual
orientation is not a predicate for the provision of services, medical care or counseling
within the DoD.

Page 14 of 14
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Nnited States SDenate

COMMITTEE ON ARMED SERVICES
WASHINGTON, DC 20510-6050

PETER K LEVINE, STATF DIRECTOR
JOHN A BONSELL, MINOIMITY STAFF DIRECTOR

February 11, 2014

Honorable Charles T. Hagel
Secretary of Defense

U.S. Department of Defense
1000 Defense Pentagon
Washington, DC 20301-1000

Dear Secretary Hagel:

To assist us in our continuing Senate debate and action on legislative
measures to address the sexual assault crisis in the military, we request an analysis
of data contained in the Department of Defense Fiscal Year 2012 Annual Report
on Sexual Assault in the Military. This analysis should include an accounting of
the reported cases cited in the report, including how many military subjects were
identified, how many were prosecuted, and what happened in those cases where
there was no prosecution.

I also request that you provide us with the Department’s estimate of how
many cases would have to be referred to the newly created Judge Advocate
disposition authority for a prosecution determination if Senator Gillibrand’s
legislative proposal, S. 1752, is enacted.

Please expedite your response to this request so that this information can be
used in the upcoming Senate debate and vote on sexual assault legislative
proposals.

Sincerely,

Carl Levin
Chairman

gt

James M. Inhofe
Ranking Member
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READINESS

The Honorable Carl Levin
Chairman

Committee on Armed Services
United States Senate
Washington, DC 20510

Dear Mr. Chairman:

i Thank you for the opportunity to provide you with some important data to help
inform the Senate’s ongoing consideration of legislative measures intended to address
sexual assault in the miljtary. Eliminating sexual assault from the Armed Forces is one of
the Department’s top priorities, and we are committed to working with Congress to
achieve this goal. The success of these efforts depends in large part on leveraging all
available data to assess and improve the Department’s efforts to prevent and respond to
incidents of sexual assault.

_ In particular, you have requested a summary of relevant militar?/ justice data from
the Fiscal Year 2012 Department of Defense Annual Report on Sexual Assault in the
Military. In Fiscal Year (FY) 2012, there were 3,374, rcgorts of sexual assault involving
Servicé members, covering a range of crimes prohibited by the Uniform Code of Military
Justice (UCMI), from abusive sexual contact io rape. These reports involved one or more
Service members as either the victim or subject (alleged ({gerpetrator) of an investigation.
Of these reports, 2,558 were Unrestricted Reports (including 165 Restricted Reports that
were converted to Unrestricted Reports ), each requiring an investigation pursuant to
DoD policy, leaving 816 Restricted Reports that were not available for investigation or

prosecution.

There were 2,661 subjects investigated for sexual assault for whom disglositions
were reported in FY 2012 (see Exhibit 1). However, the Department does not have -
jurisdiction over many subjects in its sexual assault investigations—often several hundred
per year. Examples of cases that fall outside the Department’s legal authority include
incidents when the subject of an investigation is a U.S. civilian, a foreign national, or
when the subject of mx{estlgatlon has not been identified. Accordingly, the Department
did not take action against 947 subjects in FY 2012 becausc they were either outside the
Department’s legal authority or could not be identified, or because the allegations of
sexual assault ISFamSt them were determined by a rmhtar; criminal investigative
organization (MCIO) to be unfounded. The remaining 1,714 subjects investigated for
sexual assault were Service members under the authority of the Department.

Ultimately, commanders determined that the%/ had sufficient evidence and legal
authority to take disciplinary action a%qlnst 1,124 of the 1,714 subjects under the
authority of the Department (see Exhibit 2). Of these 1,124 subjects, dx§c;plm§a' action
was initiated for a sexual assault offense for 880 subjects. For the remaining 244 subjects,
evidence supported command action for other misconduct discovered during the sexual
assault investigation (such as makmé a false official statement, adultery, underage
drinking, or other crimes under the UCMYJ), but not a sexual assault charge. Of the 880
subjects against whom disciplinary action was initiated for a sexual assault offense, 594
(67.5 percent) had court-martial charges Erefcrred against them, 158 (18 percent)
received nonjudicial punishment, and 128 (14.5 percent) received a discharge or other
adverse administrative action.
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Four hundred and sixty of the 594 subjects who had court-martial charges
grefg:r;ed a%unst them had their charges adjudicated to completion in FY 201 ﬁsee
2xhibit 3). Of these 460 subjects, 302 (66 percent) had at least one sexual assault charge
referred to court-martial, 88'(19 percent) had their charges dismissed (16 resulting in
nonjudicial punishment for another offense), and 70 (15 percent) were §rant_ed a
resignation or dlschar%e in lieu of court-martial. With respect to the 30Z subjects with at
least one sexual assault charge referred to court-martial, 238 were convicted, In other
words, 79 percent of Service members tried for a sexual assault offense in FY 2012 were
convicted of at least one charge at trial. In most of these cases punishment included
confinement, a fine or forfeiture of pay, reduction in rank, and a punitive discharge.

You have also asked for the Department’s estimate of how many cases would be
affected by S. 1752, the “Military Justice Improvement Act”. Under S. 1752, the decision
whether to refer a charge or specification to a court-martial would be made by a judge
advocate disposition authority for specified offenses. A glooql indicator of how many
cases would be affected by S. 1752 is the number of MCIO investigations that include at
least one of these offenses. At the conclusion of every MCIO investigation, a report is
forwarded to the appropriate commander for disposition. Accordingly, the number of
closed MCIO investigations that include such an offense is a reasonable approximation of
the number of cases that could require dlsgosmon by a judge advocate disposition
authority. In FY 2012, approximately 12,579 MCIO investigations were closed. Of
these, 5,607 (45 percent) included an offense that would require disposition by the judge

advocate disposition authority.

_ To handle these cases, the Services have estimated that at least 7 ﬂi]gdge advocate
disposition authorities in the grade of O-6 or higher would be required. This number
significantly exceeds the existing personnel inventory of the Services. Thus, S. 1752
would necessarily remove these senior judge advocates from critical billets as military
judges, senior prosecutors and defense attorneys, and staff judge advocates.

It is also important to note that most of the cases and MCIO investigations that
include offenses that would require disposition by the judge advocate disposition
authority do not include a sexual assault offense. For éxample, while 45 {Jgrcent of MCIO
investigations closed in FY 2012 included such offenses, only 16 percent included a
sexual assault offense. Therefore, the vast majority of offenses that would require
disposition by the judge advocate disposition authority would not be sex-related offenses.

Sincerely,
i Gk
Jessica L. Wright
Acting’
Attachments:
As stated
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The Honorable James Inhofe
Ranking Member

Committee on Armed Services
United States Senate
Washington, DC 20510

Dear Senator Inhofe:

) Thank you for the opportunity to provide you with some important data to help
inform the Senate’s ongoing considération of legislative measures intended to address
sexual assault in the military. Eliminating sexual assault from the Armed Forces is one of
the Department’s top priorities, and we are committed to working with Congress to
achieve this goal. The success of these efforts depends in large part on leveraging all
available data to assess and improve the Department’s efforts to prevent and respond to

incidents of sexual assault.

_ In particular, you have requested a summary of relevant milita.rf' justice data from
the Fiscal Year 2012 Department of Defense Annual Report on Sexual Assault in the
Military. In Fiscal Year (FY) 2012, there were 3,374 reports of sexual assault involving
Servicé members, covering a range of crimes prohibite by the Uniform Code of Military
Justice (UCMIJ), from abusive sexual contact to rape. These reports involved one or more
Service members as either the victim or subject (alleged perpetrator) of an investigation.
Of these reports, 2,558 were Unrestricted Reports (including 165 Restricted Reports that
were converted to Unrestricted Reports ), each requiring an investigation pursuant to
DoD policy, leaving 816 Restricted Reports that were not available for investigation or

prosecution.

There were 2,661 subjects investigated for sexual assault for whom dispositions
were reported in FY 2012 (see Exhibit 1). However, the Department does not have
jurisdiction over many subjects in its sexual assault investigations—often several hundred
per year. Bxam%:es of cases that fall outside the Dﬁpanrpep;’s legal authority include
incidents when the subject of an investigation is a U.S. civilian, 2 foreign national, or
when the subjcct of investigation has not been identified. Accordingly, the Department
did not take action against 947 subjects in FY 2012 because they were either outside the
Department’s legal authority or could not be identified, or because the allegations of
sexual assault against them were determined by a milita criminal investigative
organization (MCIO) to be unfounded. The remaining 1,714 subﬂ)ects investigated for
sexual assault were Service members under the authority of the Department.

Ultimately, commanders determined that thegf had sufficient evidence and legal
authority to take disciplinary action against 1,124 of the 1,714 subjects under the
authority of the Department (see Exhubit 2). Of these 1,124 subjects, disciplinary action
was initiated for a sexual assault offense for 880 subjects. For the remaining 244 subjects,
evidence supported command action for other misconduct discovered during the sexual
assault investigation (such as making a false official statement, adultery, underage
drinking, or other crimes under the UCMJ), but not a sexual assault charge. Of the 880
sul7)Jects against whom disciplinary action was initiated for a sexual assault offense, 594
(67.5 percent) had court-martial charges greferred against them, 158 (18 percent)
received nonjudicial punishment, and 128 (14.5 percent) received a discharge or other

adverse administrative action.
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Four hundred and sixty of the 594 subjects who had court-martial charges

Ercfg:ryed apainst them had their charges adjudicated to completion in FY 201 Ssee

xhibit 3). Of these 460 subjects, 302 (66 percent) had at least one sexual assault charge
referred to court-martial, 88(19 percent) had their charges dismissed (16 resulting in
nonjudicial punishment for another offense), and 70 (15 percent) were §rante a
resignation or dlschar%e in lieu of court-martial. With respect to the 302 subjects with at
least one sexual assault charge referred to court-martial, 238 were convicted, In other
words, 79 percent of Service members tried for a sexual assault offense in FY 2012 were
convicted of at least one charge at trial. In most of these cases punishment included
confinement, a fine or forfeiture of pay, reduction in rank, and a punitive discharge.

You have also asked for the Department’s estimate of how many cases would be
affected by S. 1752, the “Military Justice Improvement Act”. Under S.'1752, the decision
whether to refer a charge or specification to a court-martial would be made by a judge
advocate disposition authority for specified offenses. A C'gloocj indicator of how many
cases would be affected by S. 1752 is the number of MCIO inyestigations that include at
least one of these offenses. At the conclusion of every MCIO investigation, a report is
forwarded to the appropriate commander for disposition. AccordmgI% the number of
closed MCIO investigations that include such an offense is a reasona le approximation of
the number of cases that could require dxs%osmon by a judge advocate disposition
authority. In FY 2012, approximately 12,. 79 MCIO investigations were closed. Of
these, 5,607 (45 percent) included an offense that would require disposition by the judge

advocate disposition authority.

To handle these cases, the Services have estimated that at least 74 judge advocate
disposition authorities in the grade of O-6 or higher would be required. This number
significantly exceeds the existing personnel inventory of the Services. Thus, S. 1752
would necessarily remove these senior judge advocates from critical billets as military
judges, senior prosecutors and defense attorneys, and staff judge advocates.

It is also important to note that most of the cases and MCIO investigations that
include offenses that would require disposition by the judge advocate disposition
authority do not include a sexual assault offense. For éxample, while 45 percent of MCIO
investigations closed in FY 2012 included such offenses, only 16 percent included a
sexual assault offense. Therefore, the vast majority of offenses that would require
disposition by the judge advocate disposition authority would not be sex-related offenses.

Sincerely,
Jeysica L) Wright
Adtingt
Attachments:
As stated
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FCR 25 Lla
The Honorable Carl Levin
Chairman
Committee on Armed Services
United States Scnate
Washington, DC 20510

Dear Mr. Chatrman:

Section 598 of the National Defense Authorization Act (NDAA) for Fiscal Year (FY) 2010
(Public Law | 11-84) requires that not later than 120 days after enactment, and every six months
thereafler, the Department shall submit reports detailing the implementation progress of the Defense
Sexual Assault Incident Database (DSAID). Enclosed you will find the February 2014 DSAID status
report.

Since the last update in August 2013, the Department continued efforts to enhance DSAID's
operational status.

o Addition of required certification information to SARC and Victim Advocate profiles,
to comply with congressional mandates

o Addition of a Case Synopsis module to allow for tracking of subject case outcomes

o Implementation of an interface with Army’s Criminal Investigation/Intelligence System
to capture sexual assault investigative data

In accordance with the NDAA for FY 2009, section 593, the Department met all required
mandates to develop a centralized, case-level database for the collection and maintenance of
information regarding sexual assaults involving a member of the Armed Forces. The Department
also certified DSAID for compliance with all security requirements and is accredited for operation by
the designated approval authority. Having met all requirements, please accept this report as the last
DSAID status report.

A similar letter is being sent to the Committce on Armed Services of the House of
Representatives.

Sincerely,

;u._;; et
r/ J f:,fg-!:-J Wright
Enclosure:
As stated
cC!

The Honorable James M. Inhofe
Ranking Member
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The Honorable Howard P, “Buck™ McKeon FEB 25 ol
Chairman

Committee on Armed Services

U.S. House of Representatives

Washington, DC 20515

Dear Mr. Chairman:

Section 598 of the National Defense Authorization Act (NDAA) for Fiscal Year (FY) 2010
(Public Law 111-84) requires that not later than 120 days after enactment, and every six months
thereafler, the Department shall submit reports detailing the implementation progress of the Defense
Sexual Assault Incident Database (DSAID). Enclosed you will find the February 2014 DSAID status
report.

Since the last update in August 2013, the Department continued efforts to enhance DSAID’s
operational status.

e Addition of required certification information to SARC and Victim Advocate profiles,
to comply with congressional mandates

e Addition of a Case Synopsis module to allow for tracking of subject case outcomes

e Implementation of an interface with Army’s Criminal Investigation/Intelligence System
to capture sexual assault investigative data

In accordance with the NDAA for FY 2009, scction 593, the Department met all required
mandates to develop a centralized, case-level database for the collection and maintenance of
information regarding sexual assaults involving a member of the Armed Forces. The Department
also certified DSAID for compliance with all security requirements and is accredited for operation by
the designated approval authority. Having met all requirements, please accept this report as the last
DSAID status report.

A similar letter is being sent to the Committee on Armed Services of the Senate.

Sincerely,

/ Jesgica -\ Wright
k. Ak

Enclosure:
As stated

ce:
The Honorable Adam Smith
Ranking Member



EXECUTIVE SUMMARY

‘The Duncan Hunter National Defense Authorization Act (NDAA) for Fiscal Year (FY) 2009
called upon the Department of Defense (DoD)) to develop a centralized, casc-level database for
the collcction and maintenance of information regarding sexual assaults involving a member of
the Anmed Forces. The databasc is called the Defense Sexual Assault Incident Database
(DSAID).

1t contains Sex ual Assault Prevention and Response (SAPR) data, and allows for case
management, busincss management and ad-hoc query and reporting functionality. NDSAID
improves the data collection and reporting cnvironment in which Sexual Assault Response
Coordinators (SARCs) and SAPR Program Managers (PMs) operate, and also helps 1ol) Sexual
Assault Prevention and Response Office (SAPRO) and the Military Services meet congressional
reporling requirements. As a result, DSAID further enhances SAPR policy and the Department’s
SAPR and Service SAPR oversight activitics.

Sincc the last update to Congress in August 2013, the Departiment has continucd cfforts to
cnhance DSAII)’s operational status. Accomplishments include:

o Addition of required certification information to SARC and SAPR Victim Advocate
(VA) profiles, to comply with congressional mandates
Addition of a Case Synopsis module to allow for tracking of subject case outcomes

lmplcmcmauon of an interface with Army’s Criminal Investigation/Intelligence System
(AC?) 1o capture sexual assault investigative data

These enhancements represent an improvement in tracking certification status of SARCs and
SAPR VAs performing case management in DSAID. The Case Synopsis module will streamline
capturing and reporting case outcomes across the Military Services.

In accordance with the NDAA for FY 2009, scction 563, the Department met all required
mandates to develop a centralized, case-level databasce for the collection and maintenance of
information rc garding sexual assaults involving a member of the Armed Forces. The
Department also certificd DSAID for compliance with all security requirements and is aceredited
for operation by the designated approval authority. Having met all requircments under scction
563 of Public Law 110-417, thc Departiment offers this report as the final submission to the
Committees on Armed Services.
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DEFENSE SEXUAL ASSAULT INCIDENT DATABASE
STATUS REPORT
February 2014

PURPOSE

The purpose of this status report is to satisfy congressional reporting requircments in section 598
of the NDAA for I'Y 2010 (Public Law 111-84).

BACKGROUND

In October 2008, the Duncan Hunter NDAA for FY 2009 (scction 563 of Public Law 110-4] 7
directed the Department to develop a centralized, casc-level database for the collection, in a
manner consistent with Depariment of Defense regulations for restricted reporting, and
maintenance of information regarding scxual assaults involving a member of the Armed Forees.
Since February 2010, the Department has provided status reports on the DSAID development to
the Commitices on Armed Scrvices of the Senate and the House of Representatives, as required

by section 598 of the NDAA for FY 2010. The most recent status report was dclivered August
2013.

PROGRESS SINCE AUGUST 2013 UPDATE

Since August 2013, the Department has continued cfforts to enhance DSAID’s operational
status, in accordance with the integrated master schedule for development, implementation, and
maintenance.

Acquisition Update: The Department continues to follow departmental acquisition processes to
succcssfully acquire and deploy an information technology system, in line with the Government
Accountability Office’s report, Military Personnel: Additional Actions are needed to Strengthen
DoD's and the Coast Guard's Sexual Assault Prevention and Response Programs (GAO-10-
215). SAPRO submitted a recertification/annual review package to the Human Resources
Management (HRM) Investment Review Board (IRB) for a $1.34M Operations and Maintenance
(O&M) funding request for FY 2014. The package was submitted to the Defense Business
Council (DBC) as part of Defense |luman Resource Activity's (DHRA) Organizational
Exccution Plan (OLP) and approved September 25, 2013,

Infrastructure Uipdate: SAPRO completed the original Department of Defense Information
Assurance Certification and Accreditation Process (DIACAP), which is required to maintain
compliance on 100 controls for DSAID, in March 2012, DSAID received Auihority to Operate
on March 21. 2012. The next ammual DIACAP review is planned for March 2014,

Deyvelopment Update: ‘The Department continued to develop and test DSAITD in alignment with
the phases of the system development lifecycle, and in accordance with the DSAID integrated
master schedule. The Department has managed the development of DSAID by conducting
wecekly joint application design sessions with the developer 1o ensure requirements are accurately
incorporated into DSALD.
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Enhancements to the reporting functionality for SAPR PMs continuc and are projected for
completion by the end of FY 2014. Additionally, the release of DSAID version (v) 3.0 occurred
in October 201 3 and included:

o The addition of the DDol) Scxual Assault Advocate Certification Program (D-SAACP)
certification information in SARC and SAPR VA profiles, to include putting controls in
placc to deactivatc noncompliant profiles. Also included in this cnhancement is the
ability for SARCs to track their continuing education needed for recertification. The
addition of these requirements in DSAID ensures only certificd SARCs have access to
DSAID and further enhances their capability o provide support to victims.

o The addition of a Case Synopsis modulc to allow for tracking of subject case outcomes.

These v3.0 enhancements represent an immprovement in victim care and enables the Departiment
to track certification status of SARCs and SAPR VAs performing case management in DSAID,
Additionally, the Case Synopsis module will streamline capturing and reporting casc outcomes
across the Military Scrvices.

Following the v3.0 release, improved ad-hoc reporting query capabilities, such as Case Level
Reports, were deployed for SAPR PMs in December 2013.

In August 2013, the Army decided to leverage the full capability of DSAID for sexual assault
casc management, ensuring an increase in SAPR program standardization and consistency in
reporting across the Department, and a reduction in overlap among Scrvice systems. To
complete this transition, SAPRO developed and deployed an interface between DSAID and the
Army’s Criminal Investigation/Intclligence System, ACFE, to capturc sexual assault investigative
data. This interface also included the transfer of 1,363 cases from the Army's legacy databasc,
Sexual Assault Data Management System (SADMS), to DSAID. Additionally, more than 100
certificd Army SARCs completed the DSAID web-based training course and were approved to
usc the system. The Army’s decision to fully transition to DSAHD means the system is now the
enterprisc sol ution for the Department of Defense.

Change Control Board {pdate: ‘T'he DSAID Change Control Board (CCB), which includes
representation from the Military Scrvices, continues to provide leadership and guidance in the
management o[ updates or modifications to DSAID. Since established, the DSAID CCB has
held 25 mectings and has approved numcrous modifications to DSAID.

Approved motifications to DSAID include enhancements to make the system more uscr-
friendly, such as displaying confinunation messages when data is saved, reducing the number of
steps Lo open a casc, and the addition of an ad-hoc query for SARCs.

Training Update: DSAID Training, a web-based course hosted through Joint Knowledge Online
(JKO). is a sclf-guided training consisting of simulations demonstrating DSAII’s capabilitics,
and includes necessary resources for SARCs und Service SAPR PPMs to perform their roles
cffectively. In October 2013, the Department updated the course by incorporating DSAID v3.0
requircements. T'o date, more than 550 Service SAPR PMs and SARCs from the Army, Air
Vorce, Navy, Marinc Corps, and National Guard have complcted the training. Feedback on the
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training is collccted in JKO and will be used to improve future versions of the course, with the
next major updatc scheduled for release in October 2014, ‘The Department continues to host a
monthly webinar series to inform and train SARCs and SAPR PMs on a range of DSAID topics,
including policy, new releases and/or updates to DSAID, and how to get the most out of
available resources. To date, cight webinars have been conducted.

WAY AHEAD

The Depariment will continue to enhance DSAID according to internal and cxtemnal
requircments, while collaborating with the developer and the Military Scrvices through the full
system development lifecycle, in accordance with industry best practices. The Department of the
Army’s complete transition from SADMS to DSAII means the system is now the enterprise
solution for the Department of Defense. The Department will continue to work with the Military
Services to refinc the process and gain greater data inteprity.

In accordance with the NDAA FY 2009, scction 563, the Department has met all required
mandatcs to develop a centralized, casc-level database for the collection and maintenance of
information regarding sexual assaulls involving a member of the Armed Forces. The

Department has also adhered to the revised delivery timeline while providing bi-annual status
updates detailing implementation progress of DSAID. The Department has also certified DSALD
for compliance with all security requirements and is accredited for operation by the Enterprisc
Information Technology Services Dircctorate Designated Approval Authority Representative.
Having met all requirements, the Department offers this report as the final submission under
section 563 of Public L.aw 110-417.
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CARL LEVIN, MICKIGAN, CHARMAN

JACK REED, RHOOE ISLAND JAMES M. INHOFE, OKLANOMA

BKL NELSON, FLORIDA JOUN MCCAIN, ARIZONA
CUMRE MCCASKILL, MISSOUR} JEFF SESSONS. ALABAMA
MARK UOALL. COLRRADO SAXBY CHAMBLISS. GEGRGIA
B i, KEuus AYDTYE, NEW NAMPRARS o
i Anited States Senate
M Y
b ROV BLUNE MSSOUAL COMMITTEE ON ARMED SERVICES
AN, URORA YED UL TERAS 0
TURANE VRGHA WASHINGTON, DC 20510-6050
PETER K. LEVINE, STAFF ORECTOR
JOMN A. BONSELL, MINORITY STAFF DIRECTOR F ebruary 1 1 R 20 1 4
Honorable Charles T. Hagel
Secretary of Defense
U.S. Department of Defense
1000 Defense Pentagon

Washington, DC 20301-1000
Dear Secretary Hagel:

To assist us in our continuing Senate debate and action on legislative
measures to address the sexual assault crisis in the military, we request an analysis
of data contained in the Department of Defense Fiscal Year 2012 Annual Report
on Sexual Assault in the Military. This analysis should include an accounting of
the reported cases cited in the report, including how many military subjects were
identified, how many were prosecuted, and what happened in those cases where
there was no prosecution.

I also request that you provide us with the Department’s estimate of how
many cases would have to be referred to the newly created Judge Advocate
disposition authority for a prosecution determination if Senator Gillibrand’s
legislative proposal, S. 1752, is enacted.

Please expedite your response to this request so that this information can be
used in the upcoming Senate debate and vote on sexual assault legislative
proposals.

Sincerely,
James M. Inhofe Carl Levin
Ranking Member Chairman
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The Honorable Carl Levin
Chairman

Committee on Armed Services
United States Senate
Washington, DC 20510

Dear Mr. Chairman:

Thank you for the opportunity to provide you with some important data to help inform
the Senate’s ongoing consideration of legislative measures intended to address sexual assault in
the military. Eliminating sexual assault from the Armed Forces is one of the Department’s top
priorities, and we are committed to working with Congress to achieve this goal. The success of
these efforts depends in large part on leveraging all available data to assess and improve the
Department’s efforts 1o prevent and respond to incidents of sexual assault.

In particular, you have requested a summary of relevant military justice data from the
Fiscal Year (FY) 2012 Department of Defense (DoD) Annual Report on Sexual Assault in the
Military. [n FY 2012, there were 3.374 reports of sexual assault involving Service members,
covering a range of crimes prohibited by the Uniform Code of Military Justice (UCMJ), from
abusive sexual contact to rape. These reports involved one or more Service members as either
the victim or subject (alleged perpetrator) of an investigation. Of these reports, 2,558 were
Unrestricted Reports (including 165 Restricted Reports that were converted to Unrestricted
Reports ), each requiring an investigation pursuant to DoD policy, leaving 816 Restricted
Reports that were not available for investigation or prosecution.

There were 2,661 subjects investigated for sexual assault for whom dispositions were
reported in FY 2012 (see Exhibit 1 in the attachment). Each ycar, however, the Department does
not have jurisdiction over several hundred subjects in its sexual assault investigations. For
example, when the subject of an investigation is a U.S. civilian, a foreign national. or an
unidentificd subject. the subject usually falls outside the Department’s legal authority.
Accordingly, the Department did not take action against 947 subjects in FY 2012 because they
were either outside the Department's legal authority or could not be identified, or because the
allegations of sexual assault against them were determined by a military criminal investigative
organization (MCI10) to be unfounded. The remaining 1,714 subjects investigated for sexual
assault were Service members under the authority of the Department.

Ultimately. commanders determined that they had sufficient evidence and legal authority
to take disciplinary action against 1,124 of the 1,714 subjects under the authority of the
Department (see Exhibit 2 in the attachment). Of these 1.124 subjects, disciplinary action was
initiated for a sexual assault offense for 880 subjects. For the remaining 244 subjects, cvidence
supported command action for other misconduct discovered during the sexual assault
investigation (such as making a falsc official statement, adultery, underage drinking, or other
crimes under the UCMYJ), but not a sexual assault charge. Of the 880 subjccis against whom
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disciplinary action was initiated for a scxual assault offense, 594 (67.5 percent) had court-martial
charges preferrcd against them, 158 (18 percent) received nonjudicial punishment, and 128 (14.5
percent) received a discharge or other adverse administrative action.

Four hundred and sixty of the 594 subjects who had court-martial charges preferred
against them had their charges adjudicated to completion in FY 2012 (see Exhibit 3 in the
attachment). Of these 460 subjects, 302 (66 percent) had at least 1 sexual assault charge referred
to court-martial, 88 (19 percent) had their charges dismissed (16 resulting in nonjudicial
punishment for another offense), and 70 (15 percent) were granted a resignation or discharge in
lieu of court-martial. With respect to the 302 subjects with at least 1 sexual assault charge
referred to court-martial, 238 were convicted. In other words, 79 percent of Service members
tried for a sexual assault offense in FY 2012 were convicted of at least 1 charge at trial. In most
of these cases, punishment included confinement, a fine or forfeiture of pay, reduction in rank.
and a punitive discharge.

You have also asked for the Department’s estimate of how many cases would be affected
by S. 1752, the “Military Justice Improvement Act™. Under S. 1752, the decision whether to
refer a charge or specification to a court-martial would be made by a judge advocate disposition
authority for specified offenses. A good indicator of how many cases would be affected by S.
1752 is the number of MCIO investigations that include a covered offense. At the conclusion of
every MCIO investigation, a report is forwarded to the appropriate commander for disposition.
Accordingly, the number of closed MCIO investigations that include a covered offense is a
reasonable approximation of the number of cases that could require disposition by a judge
advocate disposition authority. In FY 2012, approximately 12,579 MCIO investigations were
closed. Of these, 5,607 (45 percent) included a covered offense.

To handle these cases, the Services have estimated that at least 74 judge advocate
disposition authoritics in the grade of O-6 or higher would be required. This number
significantly exceeds the existing personnel inventory of the Services. Thus, S. 1752 would
necessarily remove these senior judge advocates from critical billets as military judges, senior
prosccutors and defense attorneys, and staff judge advocates.

It is also important to note that most of the cases and MCIO investigations that include a
covered offense do not include a sexual assault offense. For example, while 45 percent of MCIO
investigations closed in FY 2012 included a covered offense, only 16 percent included a sexual
assault offense. Therefore, the vast majority of covered offenses would not be sex-related
offenses.

Sincerely,

et gl
Jessical) Wright
1. _Aktin

Attachment:
As stated
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UNDER SECRETARY OF DEFENSE
4000 DEFENSE PENTAGON
WASHINGTON, D.C. 20301-4000

FEB 25 20i4

NNEL AND
g

The Honorable James Inhofe
Ranking Member

Committee on Armed Services
United States Senate
Washington, DC 20510

Dear Senator Inhofe;

Thank you for the opportunity to provide you with some important data to help inform
the Senate’s ongoing consideration of legislative measures intended to address sexual assault in
the military. Eliminating sexual assault from the Armed Forces is one of the Department’s top
priorities, and we are committed to working with Congress to achieve this goal. The success of
these efforts depends in large part on leveraging all available data to assess and improve the
Department’s efforts to prevent and respond to incidents of sexual assault.

In particular, you have requested a summary of relevant military justice data from the
Fiscal Year (FY) 2012 Department of Defense (DoD) Annual Report on Sexual Assault in the
Military. In FY 2012, there were 3.374 reporis of sexual assault involving Service members,
covering a range of crimes prohibited by the Uniform Code of Military Justice (UCM]J), from
abusive sexual contact to rape.  These reports involved one or more Service members as either
the victim or subject (alleged perpetrator) of an investigation. Of these reports, 2,558 were
Unrestricted Reports (including 165 Restricted Reports that were converted to Unrestricted
Reports ), each requiring an investigation pursuant to DoD policy, leaving 816 Restricted
Reports that were not available for investigation or prosecution.

There were 2,661 subjects investigated for sexual assault for whom dispositions were
reported in 'Y 2012 (see Exhibit 1 in the attachment). Each year, however, the Department does
not have jurisdiction over several hundred subjects in its sexual assault investigations. For
example, when the subject of an investigation is a U.S. civilian, a foreign national, or an
unidentified subject. the subject usually falls outside the Department’s legal authority.
Accordingly. the Department did not take action against 947 subjects in FY 2012 because they
were either outside the Department’s legal authority or could not be identified, or because the
allegations ol sexual assault against them were determined by a military criminal investigative
organization (MCIO) to be unfounded. The remaining 1,714 subjects investigated for sexual
assault were Service members under the authority of the Department.

Ultimately. commanders determined that they had sufficient evidence and legal authority
to take disciplinary action against 1,124 o the 1,714 subjects under the authority of the
Department (see Exhibit 2 in the attachment). Of these 1,124 subjects, disciplinary action was
initiated for a sexual assault offense for 880 subjects. For the remaining 244 subjects, evidence
supported command action for other misconduct discovered during the sexual assault
investigation (such as making a false official statement, adultery, underage drinking, or other
crimes under the UCMI). but not a sexual assault charge. Of the 880 subjects against whom



disciplinary action was initiated for a sexual assault offense. 594 (67.5 percent) had court-martial
charges preferred against them, 158 (18 percent) received nonjudicial punishment, and 128 (14.5
percent) received a discharge or other adverse administrative action.

Four hundred and sixty of the 594 subjects who had court-martial charges preferred
against them had their charges adjudicated to completion in FY 2012 (see Exhibit 3 in the
attachment). Of these 460 subjects, 302 (66 percent) had at least 1 sexual assault charge referred
to court-martial, 88 (19 percent) had their charges dismissed (16 resulting in nonjudicial
punishment for another offense). and 70 (15 percent) were granted a resignation or discharge in
lieu of court-martial. With respect to the 302 subjects with at least 1 sexual assault charge
referred to court-martial, 238 were convicted. In other words, 79 percent of Service members
tried for a sexual assault offense in FY 2012 were convicted of at least 1 charge at trial. In most
of these cases, punishment included confinement, a fine or forfeiture of pay, reduction in rank,
and a punitive discharge.

You have also asked for the Department’s estimate of how many cases would be affected
by S. 1752, the “Military Justice Improvement Act”. Under S. 1752, the decision whether to
refer a charge or specification to a court-martial would be made by a judge advocate disposition
authority for specified offenses. A good indicator of how many cases would be affected by S.
1752 is the number of MCIQ investigations that include a covered offense. At the conclusion of
every MCIO investigation, a report is forwarded to the appropriate commander for disposition.
Accordingly, the number of closed MCIO investigations that include a covered offense is a
reasonable approximation of the number of cases that could require disposition by a judge
advocate disposition authority. In FY 2012, approximately 12,579 MCIO investigations were
closed. Of these, 5,607 (45 percent) included a covered offense.

To handle these cases, the Services have estimated that at least 74 judge advocate
disposition authorities in the grade of O-6 or higher would be required. This number
significantly exceeds the existing personnel inventory of the Services. Thus, S. 1752 would
necessarily remove these senior judge advocates from critical billets as military judges, senior
prosecutors and defense attomeys, and staff judge advocates.

It is also important to note that most of the cases and MCIO investigations that include a
covered offense do not include a sexual assault offense. For example, while 45 percent of MCIO
investigations closed in FY 2012 included a covered offense. only 16 percent included a sexual
assault offense. Therefore. the vast majority of covered offenses would not be sex-related
offenses.

Sincerely,

Wright

Attachment:
As stated
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UNDER SECRETARY OF DEFENSE
4000 DEFENSE PENTAGON

WASHINGTON, D.C. 20301-4000

MAR 7 2014

The Honorable Carl Levin
Chairman

Committee on Armed Services
U S. Senate

Washington. DC 20510

Dear Mr. Chairman:

This letter provides an interim response to the report requirement under Section 1725 of
the National Defense Authorization Act for Fiscal Year 2014. Additionally. the information
required by this report is substantially the same as the information requested under Senate Report
113-44. which accompanied S. 1197. As such, we anticipate providing one report that will
respond to both requests by April 25, 2014,

The information requested focuses on first responders and requires a comprehensive
collection of Department of Defense-wide training data for a wide variety of personnel to
include: Sexual Assault Response Coordinators., Sexual Assault Victim Advocates. Chaplains,
health carc providers. Judge Advocates and law enforcement personnel.

I appreciate your commitment 1o the well-being of our Service members and look
forward to continuing to work with you and the Congress on the issue of sexual assault
prevention and response. A similar letter is being sent to the Chairmen and Ranking Member of
the House of Representatives.

Sincerely.

¢
af\ Wright

cc:
The Honorable James Inhofe
Ranking Member
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UNDER SECRETARY OF D E FENSE
4000 DEFENSE PENTAGO®
WASHINGTON, D.C. 20301-4000

The Honorable Howard “Buck™ McKeon MAR 7 20l

Chairman

Committee on Armed Scrvices
U.S. House of Representatives
Washington, DC 20515

Dear Mr. Chairman:

This letter provides an interim response to the report requirement under Section 1725 of
the National Defense Authorization Act for Fiscal Year 2014. Additionally, the information
required by this report is substantially the same as the information requested under Senate Report
113-44, which accompanied S. 1197. As such, we anticipate providing one reporl that will
respond to both requests by April 25. 2014,

The information requested focuses on first responders and requires a comprehensive
collection of Department of Defensc-wide training data for a wide variety of personnel to
include: Sexual Assault Response Coordinators, Sexual Assault Victim Advocates. Chaplains.
health care providers. Judge Advocates and law enforcement personnel.

| appreciate your commitment to the well-being of our Service members and look
forward to continuing to work with you and the Congress on the issue of sexual assault
prevention and response. A similar letter is being sent to the Chairmen and Ranking Member of
the Senate Armed Services Committee.

Sincerely,

'LZ(( (,C
/ Jassicad.\ Wright
L ARling -

ce:
The Honorable Adam Smith
Ranking Member
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Office of the Under Secretary of
Defense for Personnel & Readiness
Staffer Day

SASC-MP: March 14, 2014




Sexual Assault Prevention
and Response Office

 Update on Key Issues

* Update on Reports: Annual & POTUS
« Status of

o FY 2013 NDAA Implementation

o FY 2014 NDAA Implementation

FY 2015 NDAA Proposed legislation

Personnel and Readiness
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Update on Reports

* Annual Report.
* Due 30 April 2014

- Analysis of Service Data underway
» Requested additional Service input

« POTUS Report.
* Due Dec 2014 |
 Report Design Determined

« Data call and Surveys under development
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Status of FY 2013 NDAA Implementation

« We are tracking 18 substantive provisions and five
Congressional reports found in the FY13 NDAA

 With the issuance of an updated SAPR DoD
Instruction (DoDI 6495.02) last month, the vast

majority of these provisions have been fully
implemented

ouaR74



Status of FY 2014 NDAA Implementation

» The FY14 NDAA included 33 sections of law
(including multiple provisions within each section)

and the most sweeping reform to the Uniform Code
of Military Justice since 1968, with 16 different

military justice provisions that enhance victims' rights
and constrain convening authorities' power

We are decisively engaged in implementing these

wide-ranging reforms, and have already taken action
to put into effect three provisions:

v" The prohibitions on accessions for those who have sexual
assault convictions

v" The ability to conduct an expedited transfer of the suspect
v The mandatory referral of sexual assault incidents to

independent Military Criminal Investigative Organization




Summary of Sections FY 2014 (cont.)

« SAPR Provisions

v 3 reports
* Military Personnel Policy, Readiness, Legal Policy
v" No report
* Investigations
v No report
* Climate Assessment
v No report
* Retaliation
v No report
* Legal

v' 5 reports (3 legal + 2 panel reports)

023276



FY 2015 NDAA Proposed Legislation

Return of Personal Property

* Amends FY 2012, §586 to allow for the return
of personal property following the conclusion
of all legal, adverse action, and administrative
proceedings

» Corrects an unintended consequence of
automatically holding all personal property for
5 years
v’ This would allow, for example, a victim to

request the return of a family heirloom
necklace that was seized for DNA evidence

653277
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Office of the Under Secretary of
Defense for Personnel & Readiness
Staffer Day

HASC-MP: April 2, 2014

AT

1}



Sexual Assault Prevention
and Response Office

« Update on Key Issues

* Update on Reports: Annual & POTUS
» Status of

o FY 2013 NDAA Implementation

o FY 2014 NDAA Implementation

FY 2015 NDAA Proposed legislation

Personnel and Readiness

G23280



Update on Reports

* Annual Report.
* Due 30 April 2014
* In Formal Coordination

* POTUS Report.
* Due Dec 2014
« Report Design Determined
« Data call and Surveys under development
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Status of FY 2013 NDAA Implementation |

* We are tracking 18 substantive provisions and five
Congressional reports found in the FY13 NDAA

* With the issuance of an updated SAPR DoD
Instruction (DoDI 6495.02) last month, the vast

majority of these provisions have been fully
implemented

07328<



Status of FY 2014 NDAA Implementation

 The FY14 NDAA included 33 sections of law
(including multiple provisions within each section)
and the most sweeping reform to the Uniform Code
of Military Justice since 1968, with 16 different
military justice provisions that enhance victims' rights
and constrain convening authorities' power

» We are decisively engaged in implementing these
wide-ranging reforms, and have already taken action
to put into effect three provisions:

v" The prohibitions on accessions for those who have sexual
assault convictions

v" The ability to conduct an expedited transfer of the suspect

v The mandatory referral of sexual assault incidents to
independent Military Criminal Investigative Organization

¥,
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Summary of Sections FY 2014 (cont.)

« SAPR Provisions

v" 3 reports
* Military Personnel Policy, Readiness, Legal Policy
v No report
* Investigations
v No report
+ Climate Assessment
v" No report
* Retaliation
v" No report
* Legal

v'.5 reports (3 legal + 2 panel reports)
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Key Issues

Return of Personal Property

« Amends FY 2012, §586 to allow for the return

of personal property following the conclusion

of all legal, adverse action, and administrative
proceedings

« Corrects an unintended consequence of

automatically holding all personal property for
O years

v" This would allow, for example, a victim to
request the return of a family heirloom
necklace that was seized for DNA evidence
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. Substantiated Reports

U.S. AIR FORCE

m Substantiated Reports

m Unrestricted Reports that have been investigated and found
to have sufficient evidence to provide to command for
consideration of action to take some form of punitive,
corrective, or discharge action against an offender.

m Air Force Practice
m All Unrestricted Reports are investigated by AFOSI
m AFOSI does not substantiate or unsubstantiated allegations

m Upon the completion of every investigation, AFOSI provides a
Report of Investigation to the Commander of the subject
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\ 2 e
\ 4 Disposition of 399 Sexual Assault
. -
i Subjects (FY12)
U.S. AIR FORCE
Number of subjects Civ/Foreign Prosecution | 12
Subjects awaiting command action Subj is Civ/Foreign Nat’l | 13
Any command action precluded -2 Offender Unknown 17
SUBTOTAL 177 | | subj Died/Deserted 1
Cases presented to Commanders for Action 177 (44%)

Cmd Action Precluded/Declined forSA--121 ||  Commander took Action for SA -- 56
Prob cause only for non-SA offense | 54| | CM Preferred (Initiated) 42
Insufficient evidence of any offense | 32| | Nonjudicial Punishment 14
Victim declined to participate 24| | Admin Discharge 0
Unfounded by command 11| | Other Admin Action 0
Commander declined action 0
Unfounded by invest agency 0
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U.S. AIR FORCE
Number of subjects 399 [ civiForeign Prosecution | 12
Subjects awaiting command action -179 Subj is Civ/IForeign Nat’l | 13
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SUBTOTAL 177 | Subj Died/Deserted 1
&_Cases presented to Commanders for Action 177 (44%)

Cmd Action Precluded/Declined for SA --121 ~ Commander took Action for SA -- 56
Prob cause only for non-SA offense | 54| | CM Preferred (Initiated) 42
Insufficient evidence of any offense | 32| | Nonjudicial Punishment 14
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‘Cmd Action Precluded/Declined for SA--121  \|  Commander took Action for SA -- 56
Prob cause only for non-SA offense | 54| CM Preferred (Initiated) 42
Insufficient evidence of any offense | 32| | Nonjudicial Punishment 14
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\ 4 Disposition of 399 Sexual Assault
@] -
. Subjects (FY12)
U.S. AIR FORCE
Number of subjects 399 [ civIForeign Prosecution | 12
Subjects awaiting command action -179 Subj is Civ/Foreign Nat'l | 13
Any command action precluded -43 1 offender Unknown 17
SUBTOTAL 1rr | Subj Died/Deserted 1
Cases presented to Commanders for Action 177 (44%)

(Cmd Action Precluded/Declined for SA--121 ~ Commander took Action for SA - 56
Prob cause only for non-SA offense | 54] | CM Preferred (Initiated) 42
Insufficient evidence of any offense | 32} | Nonjudicial Punishment 14
Victim declined to participate 24} | Admin Discharge 0
Unfounded by command 11§ | Other Admin Action 0
Commander declined action 0
Unfounded by invest agency 0
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VSAE RS

DEPARTMENT OF THE AIR FORCE
HEADQUARTERS UNITED STATES AIR FORCE
WASHINGTON DC 20330

FEB -7 2014
HQ USAF/JA

1420 Air Force Pentagon
Washington, DC 20330-1420

The Honorable Lindsey O. Graham
United States Senate
Washington, DC 20510

Dear Senator Graham:

On 24 July 2013, Lt Gen Harding responded to your invitation to provide his personal,
professional opinion regarding the programs and initiatives being implemented by the Air Force to
combat sexual assault and whether removing or restricting commanders as the UCMIJ disposition
authority will help combat sexual assault in the Armed Forces. In his response, he discussed his
optimism that the Air Force Special Victims’ Counsel program is a “game-changer”, his concern
that victims must feel free from the threat of retaliation to ensure that sexual assaults are reported,
and his conviction that the solution to this problem must be led by our commanders.

Now, more than six months later, in the wake of profound changes to the practice of
military justice included in the National Defense Authorization Act for Fiscal Year 2014 (FY14
NDAA), and with an impending vote on the Military Justice Improvement Act (MJIA), [ am
grateful for the opportunity to express my personal, professional opinion regarding the MJIA. 1
believe the Department of Defense must be given sufficient time to implement the FY 14 NDAA
changes, and to evaluate their impact before considering additional military justice revisions.

The Military Justice Improvement Act would critically undermine our ability to evaluate the
new protections to military victims that we are implementing as a result of the FY14 NDAA. Over
the course of 2014, our military leaders will be hard at work to implement the changes to our justice
system required by the FY14 NDAA. Among numerous other important reforms, chapter 17 of the
FY14 NDAA entitles military victims of sex-related offenses to special victims’ counsel, greater
protections at Article 32 hearings, and the right to be heard at the sentencing phase of a trial and at
clemency. So as not to inadvertently undermine other aspects of our military justice system, our
commanders, legal experts, and victims’ advocates must be given the opportunity to evaluate the
efficacy of these new protections. Only then will we be able to accurately determine whether
additional reforms are necded.

The MJIA also threatens to divert our attention from sexual assault by shifting our focus to a
much wider range of offenses, to include crimes of violence, theft, and fraud. In a very short period of
time, our nation’s military has benefitted greatly from the national dialogue on sex-related offenses.
This benefit has extended beyond just our military; it has spurred meaningful dialogue in civilian
jurisdictions, and in the militaries of our allies. We must be responsible stewards of this cultural shift.
Part of that stewardship requires that we maintain our focus on the central problem of sexual assault
while the NDAA reforms are implemented.

-
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Finally, the Role of the Commander Subcommittee to the Response Systems to Adult Sexual
Assault Crimes Panel (RSP) recently completed and released its initial assessment of whether senior
commanders should retain authority to refer cases of scxual assault to courts-martial. I have attached
their report and commend it to you and your colleagues. In it, after over six months of detailed study,
the subcommittee dispelled several mistakenly-held assumptions that I believe have caused many of
our well-meaning elected officials, members of the media, and members of the public to
misunderstand why and how commanders make military justice decisions. The RSP concluded that
“there is no evidentiary basis at this time supporting a conclusion that removing senior commanders as
convening authority will reduce the incidence of sexual assault or increase sexual assault reporting.”

I wholeheartedly concur with the sentiments expressed by Lt Gen Harding. Our effectiveness
as a military fighting force relies on our collective faith in our commanders’ ability to create,
maintain, and enhance our ability to fight and win our nation’s battles. As Lt Gen Harding stated in
his letter, “removing commanders’ authority over disciplining service members for committing
serious crimes is an outward expression of the Congress’ lack of confidence in commanders and a
message that will resonate as a vote of no confidence in the ranks of the service members they
command.” We ask so much of our military men and women. We owe it to them to maintain their
commanders’ authority to sustain the good order and discipline so crucial to any effective fighting
force.

Like so many other problems America’s military has faced and helped a larger American
society overcome, sexual assault has our complete attention. Defeating it is the focus of our most
determined efforts. I am confident that we can overcome this threat to our Airmen and our mission,
and restore our nation’s confidence in the Air Force as a place where its sons and daughters will be
respected and protected. :

Deputy Judge Advocate General
Performing Duties of The Judge Advocate General
10 U.S.C. 8037

Attach:
RSP Role of Commander Initial Assessment
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RESPONSE SYSTEMS TO ADULT SEXUAL ASSAULT CRIMES PANEL
ROLE OF THE COMMANDER SUBCOMMITTEE
876 N. RANDOLPH STREET
ARLINGTON, VA 222031995

January 29, 2014

MEMORANDUM FOR MEMBERS OF THE RESPONSE SYSTBMS PANEL

SUBJECT: Initial Assessment of Whether Senior Commanders Should Retain Authority to Refer
Cases of Sexual Assault to Courts-Martial :

The Role of the Commander Subcommittee is conducting a comprehensive review of the role of the
commander in the military justice system. The Subcommittee has focused particular attention thus
far on the question of whether senior commanders serving as convening authorities should retain the
authority to refer sexual assaults offenses to court-martial. . o

Based on all information considered to this point, a strong majority of Subcommittee .
members agrees the evidence does not support a conclusion that removing: authority to convene
courts-martial from senior commanders will reduce the incidence of sexual assault or increase .
reporting of sexual assaults in the Armed Forces. Nor does the evidence indicate it will-improve the
quality of investigations and prosecutions or increase the conviction rate in these cases. Further, the
evidence does not support a conclusion that removing such authority will increase confidence among
victims of sexual assault about the fairness of the military justice system or reduce their concerns
about possible reprisal for making reports of sexual'assault. As a result, the Subcommitee’s
assessment at this time is-that the authority vested in senior commanders to convene courts-martial
under the Uniform Code of Military Justice (UCMYJ) for sexual assault offenses should not be
changed. In reaching this conclusion, the Subcommittee makes the following findings:

1. Criticism of the ‘military justice system often confuses the term *“commander” with the person
authorized to convene courts-martial for serious violations of the UCMJ. These are not the

~ same thing.

2. Under current law and practice, the authority to refer a sexual assault allegation for trial by
court-nartial is reserved to a level of commander who will normally be removed from any
personal knowledge of the accused or victim. If a convening authority has an interest in a
particular case other than an official interest, the convening authority is required to recuse

himself or herself.

3, Senior commanders vested with convening authority do not face an inherent conflict of
interest when they convene courts-martial for sexual assault offenses allegedly committed by
members of their command. As with leaders of all organizations, commanders often must
make decisions that may negatively impact individual members of the organization when
those decisions are in the best interest of the organization. :

4. There is no evidentiary basis at this time supporting a conclusion that removing senior -
commanders as convening authority will reduce the incidence of sexual assault or increase

sexual assault reporting. . ,

5. Sexual assault victims currently have numerous channels outside the chain of command to
report incidents of sexual assault, and they are not required to report to anyone 1in their




organization or any member of their chain of command. These alternative reporting channels
are well and broadly publicized throughout the military, Military personnel in the United
- States may always call civilian authorities, healthcare professionals, or other civilian agencies

to report a sexual assault.

6. Under current law and practice, sexual assault allegations must be referred to, and
_ investigated by, military criminal investigative organizations that are independent of the
* chain of command. No commander or convening authority may refuse to forwardan .
~allegation or impede an investigation. Any attempt to do so would constitute a dereliction of
" duty or obstruction of justice; in violation of the UCMI. g
7. Under current iaw and practice, the authority to resolve sexual assault allegations is limitedto .
* senior comimanders who miust receive advice from judge advocates before determining :
~ appropriate resolution. I . : -

" 8. Noneof tﬁé‘rn'i'liité&justib‘éusjs'téxﬁs;_ ,émpléyédf by our Allies was changed orsetuptodeal

with the problem of sexual assault, and the evidence does not indicate that the removal of .
. the commander from ‘the decision making process in non-U.S. military justice systems has
affected the reporting of sexual assaults. In fact, despite fundamental changes to their :
 military justice systems, including élirninating the role of the convening authority and placing
~ prosecution decisions with ir dependent military or Civilian entities, our Allies still face.many - .
. of the same issies in preventinig and resporiding to séxtal assaults as the United States

9. Itisnot clear what impact rgmoving cpny@nihg authority from sénjor commanders would
 have on the military justice progess or what conséquences would result to organization
discipline or operational capability and effectivengss.

10. Congress has recently enacted significant reforms addressing sexual assault in the military,
and the Department of Defense has implemented numerous changes to policies and programs
" to improve oversight and response. These reforms and changes have not yet been fully
evaluated to assess their impact on sexual assault reporting or prosecution.

11 Prosecution of sexual misconduct contributes to the overall effort to address this problem.
Commaniders must play a.central role in preventing sexual assault by establishing command
climates that ensure subordinates are trained in and embrace their moral and legal
obligations, and by emphasizing the role of accountability at all levels of the organization.

- The full report of the Subédmmittec wfll~providé additjonal information and analysis on this
issue, but the following represents our initial assessment. :

o fare S

Chair
Role of the Commander Subcommittee

1. Subcommittee Assessment
2. Separate Statement of Subcommittee Member Elizabeth L. Hillman
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ROLE OF THE CO ER SUBCOMMITTEE

Initial Assessment of Whether Senior Commanders Should Retain
Authority to Refer Cases of Sexual Assault to Courts-Martial

L ASSESSMENT S Y

The issue of sexual assault crimes in the U.S. military has been the subject of significant
public, legisiative, and administrative scrutiny. Some individuals and groups assert commanders -
should lose the authority to convene courts-martial for sexual assault offenses. Accordingly, they
propose amending the Uniform Code of Military Justice (UCM]J) to strip convening authority from

commanders and vest authority in legal officers whose function will be independent of the military .

command in which the alleged misconduct cccurs. Others contend senior military commanders are

essential to resolving the pernicious issues of sexual assault in military organizations and divesting - -
' senior commanders of their role as courts-martial convening authorities will dilute their capacity to

lead and impair their ability to maintain good order and discipline, resulting in damage to the -
efficiency and effectiveness of the Armed Forces.

Over the past three years, Congress made significant changes to the UCMJ and enacted -
substantial mandates on the Department of Defense (DoD) to address the issue of sexual assault in
the military. Additionally, DoD implemented considerable changes to its processes and systems .
for preventing, assessing, and responding to sexual assault crimes. Reporting of alleged sexual
assaults, including assaults that occurred before the person entered the military, significantly -

increased during Fiscal Year 2013, suggesting increased confidence of sexual assault victims in the -

sympathetic and effective response they could receive from the military,

a. Responsibility of the Subcommittee .

~ Section 576 of the National Defense Authorization Act for Fiscal Year 2013 (FY13 NDAA)
directed the Secretary of Defense to establish the Response Systems to Adult Sexual Assauit Crimes -
Panel (RSP) “to conduct an independent review and assessment of the systems used to investigate, -
prosecute, and adjudicate crimes involving adult sexual assault and related offenses under section
920 of title 10, United States Code (article 120 of the Uniform Code of Military Justice), for the

purpose-of-developing-recommendations-regarding how-to-improve theeffectivenessof such

systems.”" In order to assist the RSP in accomplishing, in twelve months, the many areas Congress
directed it to assess, the RSP Chair directed the establishment of three subcommittees—Role of the -
Commander, Comparative Systems, and Victim Services. : :

On September 23, 2013, the Secretary of Defense established the RSP subcommiittees and
appointed nine members to the Role of the Commander Subcommittee, including four members of
the RSP. The Secretary of Defense established three objectives for the Role of the Commander
Subcommittee (Subcommittee), including a requirement to “assess the roles and effectiveness of
commanders at all levels in preventing sexual assault and responding to reports of adilt sexual
assault crimes.” The National Defense Authorization Act for Fiscal Year 2014 (FY14 NDAA)
adds the requirement to assess “the impact, if aniy, that removing from the chain of command any
disposition authority regarding charges preferred under . . . the Uniform Code of Military Justice
would have on overall reporting and prosecution of sexual assault cases.”?

1 Nationa! Defense Authorization Act for Fiscal Yeer 2013, Pus. L. No. 112-239, § 376(:1.)(!), 126 Stat. 1632 (2013).
? Nations! Defense Authorization Act for Fiscal Year 2034, Pus. L. No. 113-66, § 1731(a)(1)(A), 127 Stat. 672 (2013). .

ln_ttial Assessment - Role of the Commander Subcommittee . 1
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b. Methodology of Subcommittee Review

Since June 2013, RSP and Subgommittee members have held and attended 16 daysof
hearings—including public meetings, subcommittée meetings, preparatory sessions, and site visits—
with more than 170 different presenters. Presenters included surviving sexual assault victims;
current and former commanders (both active duty and retired); ¢urrént, former, .or rétired military
justice practitioners; military and civilian criminal investigators; civilian prosecutors, defense
counsel, and victims’ counsel; sexual assault victim advecacy groups; military and civilian victim
advocates; military sexual assault response coordinators (SARCs); Judge Advocates General from
each of the Services; a variety of academicians, including social science professors, law professors,

" statisticians, criminologists, and behavioral health professionals; medical proféssionals, including
" sexual assault nurse examiners and emergency physicians; first responders; chaplains; and currently
~ -serving United States Senators, - - . e S

: . .In addition, the Subcommittee considered publicly available information and documents and
materials provided to the RSP, including govemment reports, transcripts of hearing testimony; policy - -
memorand, official correspondence, statistical data, training aids and videos, and planning
documents. The RSP sent specific requests for information (RFIs) to DoD and each of the Services.
The RFIs focused on the role of the commander, comparing military and civilian investigative and
prosecution systems, and-victim services. To date, DoD and the Services have submitted more than -
400 pages.of narrative responses and more than 750 attached documents. The RSP also sent letters . - -

. to eighteen victim advocacy organizations around the country soliciting input fromthoge .. ; = -

organizations to-assist the:Panel in its review. Advocacy organizafions providing information-tothe -

RSP have included those working specifically in military sexual assault, including: Protect Our

Defenders; Service Women’s Action Network; Rape, Abuse, and Incest National Network; the. ..

National Organization for Victim Assistance; and the National Alliance to End Sexual Violence.

II. .. THE ROLES OF COMMANDERS AND CONVENING
a.. Commander Authority and Responsibility
The teri “commander” has a unique and specific meaning within military organizations. It

indicates a position of seniority, authority, and responsibility-within-a-particular-military

" organization. By definition, the.Rules for Courts-Martial distinguish “commander” from "convening
authority,” and the two roles; while overlapping, are not interchangeable.’ Military officers at all
ranks and experience levels may serve in command positions. - o ‘

The commander serves as the head of a military organization and is primarily responsible for .
ensuring mission readiness, to include the mdintenance of good order and discipline within a unit.
The importance of the commander’s disciplinary responsibility is reflected in the preamble to the
Manual for Courts-Martial; “The purpose of military law is to promote justice, to assistin
maintaining good order and discipline in the armed forces, to promote efficiency and effectiveness-
in the military establishment, and thereby to strengthen the national security of the United States.”*

The importance of the commander’s role in maintaining good order and discipline in
military organizations has also been reflected in times of cultural change in the Armed Forces.
Historically, commanders have proved essential in leading the organizational response during periods
of military cultural transition, especially since enactment of the UCMJ. Beginning with racial
integration and continuing toward greater inclusion of women and, most recently, the repeal of

3 See MANUAL FOR COURTS-MARTIAL, UNITED STATES, R.C:M. 103(5) and R.C:M. 103(6) (2012) fhercinafier MCM].
4 MCM, supra note 3,pt. 1, 93. ) '

Initial Assessment - Role of the Commander Subcommittee 2
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“Don’t Ask, Don't Tell,” the Services relied on commanders to set the appropriate tone and effect
change among subordinates under their command.®

A number of retired officers and senior commanders told the Subcommittee about their own
experiences that demonstrated the importance of the chain of command’ in achieving change in the
attitudes and behaviors of service members.® As Senator Carl Levin, Chair of the Senate Armed
Services Committee, observed, the chain of command has been “[t]he key to cultural change inthe
military.” Stated directly, commanders—the leaders of military organizations—set and enforce
standards and drive cultural change in the military.”® '

b. Distinction between Cdmmanders and Convening Authorities

While all commanders have disciplinary responsibility for subordinates, the authority under
the UCM] to convene courts-martial is legally distinct from command authority. Convening.

authority for general, special, and summary courts-martial is established by Articles 22, 23, and 24 of

the UCMI, respectively.'’ Under these articles, convening authority is a specific, statutory authority
that attaches to individual officers serving in certain positions and designations.

Since 1775, the power to convene courts-martial has been vested in U.S. commanders as a
necessary tool for maintaining discipline in commands. In fact, until the UCMJ was adopted in
1950, commanders enjoyed virtually unfettered discretion in determining whether to try soldiers
and sailors by court-martial.'”? The UCMJ vested commanders with. the authority to convene
~ courts-martial, but a number of important restrictions in the new code served as checks on this
authority.'> Enactment of the UCMJ, as well as its significant amendments in 1968 and 1983,

5 10 U.S.C. § 654 (repealed Dec. 22, 2010). ‘ . -
¢ Oversight Hearing to Receive Testimony an Pending Legislation Regarding Sexual Assaults in the Milltary Before the Senate
Armed Services Conumittee 12 (June 4, 2013) (tsstimony of General Raymond T, Odierno, Chisfof Staff, U.S. Army); Transeript
of RSP Public Meeting 214 (Sept. 25, 2013) (testimony of Licutenant General Flora D, Darplno, The Judge Advocate General,
U.S. Army) (“Past progress and institutional chenge, whether racial or gender integration, or, more recently, Don't Ask, Don't
Tell, have been successful because of the focus and authority of commanders, not because of lawyers, And so it should be in
addressing sexual assault.”). : |

7 While often used as an all-encompassing term for military superiors, the term “chain of commend"’ refers only to a distinct

organizational-chain-of commanders; from-superior to-subordinate; who hold the-authority to'execute the responsibilitiesof

Y 2

' command over an individual: Sipervisory or ‘technical chains™ are not part of a service member's chain of command, and they
Iack the responsibility end suthority unique to militery commanders and chains of command.

8 Transeript of RSP Role of the Commander Subcommittee Meeting 40 (Jan. 8, 2014) (iestimomr of Rear Admiral (Retired)
Harold L. Robinsen, U.S. Navy) (noting that he had “wilnessed the chain of command’s abillty to effect change in the military

culture on reciel discrimination”); accord /d. at 299-301 (testimony of Licutenant General (Retired) John F., Sattler, U.S, Marine -

Corps); see alsp Transcript of RSP Role of the Commander Subcommittes Meating 11517 (Nov. 20, 2013) (testimony of Mx.
James Love, Acting Director for Military Equal Opportunity, Department 6f Defgnse Office of Diversity Managgment and Equal
Opportunity) (desqdbing significance of military leaders in achicving cultural and climate change in race relations).

¥ Ovarsight Hearing to Receive Testimony on Pending Legislation Regarding Sexual Assaults in the Military Before the Senate .
Armed Services Committee 4 (June 4,2013), - ’

1° Seg, e.g., Transcript of RSP Public Meeting 213 (Sept, 25, 2013) (testimony of Lieutenant General Flora Darpino) (It is
education, prevention, tralning, and commitment to a culture change that will make the difference, All of these areas are led by
commaznders, not lawyers.”). ‘

110U.8.C. §§ 822-824 (UCMJ arts, 22-24). )

2 Transcript of RSP Public Meeting 190-91 (June 27, 2013) (testimony of Mr. Fred Borch, Regimenta! Histerian, U.S. Army
Judge Advocate General’s Corps).

. Por example, the UCMJ prohibited convening authorilies from preferring charges until they are first examined for legal
sufficiency by his staff judge advocate, see 10 U.S.C. § 834 (UCMJ art. 34(a)); the stalf judge advacate was authorized to |
directly communicate with the staffjudge advoéate of a superior or subordinate command, or with The Judge Advocate General,
see 10 U.S.C. § 806(b) (UCMYJ art. 6(b)); and convening authorities, es well s all commanding officers, were prohibited from

unlawfilly influencing the law officer, counsel, and pane! members of courts-martial, see 10 U.S.C. § 837 (UCMJ ant. 37).

Initial Assessment - Role of the Commander Subcommittee 3
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reflects a continual effort by Congress, in response to the experience of the military justice system

in practice, to enhance the balance between the needs for command discipline and a system that

dispenses justice fairly. For its part, the Supreme Court has Jargely left undisturbed—and
 periodically endorsed—the commander-centered framework of the UCMI."

* With limited statutory exceptions, 15 convening authorities must be commanders. - However,
not all commanders are convening authorities. An officer in command does not become a convening
authority until he-or she is selected for a specific command or level of command meeting the
. statutory requirement. Stated simply, while nearly-all convening authorities are commanders, few .. -

commanders possess the authority to convene special courts-martial, and fewer still possess the.
authority to convene geferal courts-martial. S T

.. Officers serving jn positions with special courts-martial convening authority (SPCMCA) or. .-
general courts-martial convening authority (GCMCA) are senior officers with considerable years.of -+ .~
service and experignce, A senior officer assuming a command position with convening authority. . . -
- also receives military justice training in pre-command courses, as well as specific legal training - *
conducted by judge advocate instructors, "In addition to requisite training, each Service allocates. ... -
" dedicated judge advocate support to senior commanders with convening authority., ' SR

. An officer will not typically serve ina command position with SPCMCA until he or she is -
promoted to the grade of 0-6 (i.e., colonel or Navy/Coast Guard captain). Officers servingas . .-
SPCMCAs generally have at least 20 years of service and have been selected for this level of
command throughi‘a rigorous and highly competitive Service-level process. An officer’s leadership
ability, career service record, and previous performance in lower levels of command are central to -
selection for command positions et the grade of O-6 and above. .

-Officers serving as GCMCAs have long records of service, with distinguished performance-
and substantial command experience. In general, an officer serving as a GCMCA has also “liad 25.-
years of experience in a quasi-judicial role, either reviewing misconduct and referring it to the -
commander who has the authority or [taking] corrective actions on his own with the powers that he -
or she has.”'” GCMCAs are normally two-star flag officers and higher. ‘

The law officer was replaced in 1968, when Congress crented the offics of military judge and greatly enhanced his judicial -
powers. See Transcript of RSP-Public Meeting 194-96 (June 27, 2013) (testimony of Mr. Borch) (discussing Military Justice Act
of 1968, Pub. L. No, 90-632, 82 Stat. 1335). . - - - . . . SR

W In Relford v, Commandant, 401 U.S, 355, 367 (1971), for example, the Supreme Court “stressfed] ... . [t]he responsibility of
the militery commander for, maintenence of order in his commend.” Although the High Court in O'Callahan v. Parker, 395 U.S.
258, 272-73 (1969), hed heid that court-martial jurisdiction does not exist unless the cherged offense is “service-connected,” less
then two years later in Relford the Court upheld court-martiel jurisdiction over a soldier’s on-base rapes of a militery dependent
and a fellow service member's relative. See Relford, 401 U.S, at 367 (emphasizing “Tt]he impact and adverse effect that a crime .
committed sgainst & person or property on a military base . . . hasupon morale, discipline, reputation end integrity of the base
{tself, upon its personnel and upon ihe military operation and the military mission™). The Court ultimately overruled O'Callahan
in Solorio v. United States, 483 U.S. 435 (1987), in which it held that the mere military status of an accused is sufficientto .
support court-metial jurisdiction. See id. at 447 (noting that “Congress hes primary responsibility for the delicate task of ‘
balancing the rights of servicemen against the needs of the military™); see aiso Transcript of RSP Public Meeting 198-200 (June
27,2013) {testimony of Mr, Borch). :

13 The only convening authorities who ere not military commanders are the President, the Secretary of Defense, and Service
Secretaries. Sze 10 U.S.C. § 822(2)(1, 2, and 4) (UCMJ art. 22(2)(1, 2, and 4)). : .

16 Army commanders selected for SPFCMCA positions attend Senlor Officer Legal Orientation; Air Force Commanders receive
{egel training at the Wing Commanders Course; Navy Exeautive Officers, Commanders, and Officers in Charge, as well as
Merine Corps Commanders, attend the Sentor Officer Course, See DoD and Service responses to Request for Information 1(c),

dated Nov. 21, 2013, .
V! Transcript of RSP Public Meeting 270-71 (Sept. 25, 2013) (testimony of Lieutenant General Flora Darpino).

4
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The following chart illustrates the total number of active duty personnel and commanders in
each Service compared 1o the small number of SPCMCAs and even smaller number of GCMCAs:'*

SPCMCAs GCMCAs
who convened who convened
. 1 or more lor more
Active Duty- : court-martial : court-martial
Personnel  Commanders SPCMCAs in FY13 GCMCAs is FY13
r_égy 528,527 7,000 (approx.) 424 Not tracked 8§ 70
Navy | 323,251 1,422 1,080 94 - 200 . - 17
Marine Corps | 194,561 2,182 451 106 50 29
Alr Force - 329452 3,943 57 70 58 : 23
40962 | 677 350 12 18 . 9

Coast Guard

I ARGUMENTS FOR REMOVAL OF CONVENING AUTHORITY FROM

COMMANDERS '
The Subcommittee considered proposals and suppoiting materials advocating the removal of

. . prosecutorial discretion from commanders for sexual assault crimes and other felony-level offenses.

Many proponents for change asserted that the current role played by commanders as convening
authorities discourages service:members from reporting sexual assaults and fosters apprehension -
among victims about retaliation and retribution. In addition to personal retaliation from friends and

‘family, advocates for removing convening authority from commanders asserted victims have -

experienced, and in the future will experience, professional retaliation from their chain of command,
including administrative consequences and discipline for collateral misconduct.

Proponents for change also asserted the U.S. military justice system lacks faimess and
objectivity. They argued the existing system engenders.inherent conflicts of interest that may cloud
the judgment of commanders and impair the objectivity and credibility of their prosecutorial
decision-making. Most notably, they highlighted what they believe is a risk that commanders will be
improperly influenced in discipline decisions, either by the desire to protect well-known or valuable
subordinates or to avoid addressing criminal allegations that could “reflect poorly on the command
climate” or “affect the commander’s career.”!® Further, they expressed concer that commanders

“mmay be unduly influenced”’ fo pursue unwarranted prosecutions because of perceived pressure from

higher levels of command. A convening system of judge advocates independent of the chain of
command, they believe, would eliminate these inherent conflicts of interest, remove any perceptions
of undue command influence, and mitigate concemns about proseciitorial objectivity and impartiality.

Advocates.also stressed the need for more system transparency, where allegations cannot be
disregarded without thorough, independent, and full consideration. Some asserted that unlike an
independent legal officer, commanders are not properly trained or prepared to make informed

B Active duty personnel figures reflect Nov. 2013 data. Defense Manpower Data Center, Service Totals — cument month,

DMDC Military Personnel Reports, awailable ot i . .
hitps:/fwww.dmdc.osd.mil/appf/dwp/reports.do?category=reporis&subCat=milActDutReg. Commander and convening suthority
data provided by Services in response to RSP Request for Information (Jan. 14, 2014) (on file with RSP). The numberof Coast
Guard commanders includes 272 senior enlisted personnel who serve in officer-in-charge positions.

¥ Tyanscript of Role of the Commander Subcommitize Maeting 52 (Jen, 8, 2014) (testimony of Colonel (Retired) Paul McHle,
U.S. Merine Corps, former Assistant Secretary of Defense and U.8, Representative),

0 See MCM, supra note 3, R.C.M. 104(a)(2) (“No person subject o the code may attempt to coerce or, by.any unsuthorized
means, influence the action of a court-martial or any other military tribunal or eny member thereof, in reaching the findings or

*sentence in any case or the actlon of any convening, approving, or reviewing authority with respect to such authorlty's judicial

R %

acis.") (emphasis edded).
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judgments in criminal matters, part:cularly those involving complex- felony-level offenses.
Proponents of change also said removing commanders from military justice roles would remove an
unwanted or unnecessary burden, allowmg them to focus on the warfighting function of
accomplishing their primary missions with little or no dilution of their authority to foster a healthy

command climate,
Some proponents of change referenced mnhtaryjustice systems of Allied nations, where -

convening authority formerly analogous to that vested in U.S, commanders has been shifted from o

commanders to lega] officérs.” These ‘exariiples were cited to indicate that similar change in the -
U.S. system will riot harm good ‘order and discipline and will improve system conﬁdence among
sexual assault victims and increase reporting of sexual assault offenses. : . :

‘Many proponents described the significant’ expectattons of victims and survivors and the ~ -

optimism they express that chanige will build trust with victims. A retired Army general ofﬁcer
called the proposed shift from commanders to legal officers.at the core of the Military Justice -
Improvement Act “a proxy for what might have made it different in their situation.”* Ata

November RSP public meetmg, the Panel received accounts, in person and through written public - - - .-

comment, from survivors who support removmg dtsposmon authority for sexual assault cases from
the chain of command 3 4 :

Iv. “AIiGUMEN_T‘ S FOR COMMANDERS TO RETAIN CONVENING AUTHORITY

In contrast, the Subcommittee also considered proposals and supportmg materials from those
who believe divesting military commanders of their existing convening authority role is both '
unjustified and counter-productive. A consistent theme among these proponents is that UCMJ
authority is essential and integral to the leadership authority, responsibility, and function of those in -
command. This authority is, according to these proponents, integral to the command function of
setting and enforcing standards by holding accountable those who fail to meet standards, which in -
tun contributes to gaod order and dlscxplme in their orgammtlons necessary for the Armed Forces to
accomphsh its mission. Removing convening authority from senior commanders, supporters of
retaining that authority assert, would not only limit the ability of commanders to address sexual .

2 Professor Amos Guiore, a former judge advecats in the Israel Defense ches, commented on an incsease in séxual sssault
reporting in Jerael between 2007 and 2011 in a June letter to the Senate Ammed Services Comimittee, This letter stated in pan.
“There is [ittle doubt that recent kigh profile prosecutions have significantly erhanced the trust lsrael Defensa Forces [IDF] -
soldiers feel in reporting instances of sexual assaults and herassment. A recent report réflecting an 80% Increase in complaints -
filed with respect to sexual assault and harassment suggests an Increase in soldiers' confidence that their complaints will be
foreefully dealt with. The cause for this is, arguably, two-fold: the requirement imposed on commanders to immediately report
all instances of sexual assault and harassment and the forcefal prosecution policy implemented by JAG officers who are not in
the ‘chain of command.” Letter from Professor Amos Guiors, SJ. Qumney College of Law, Umv. of Utah, to S. Armed
Services Comm, (undsted), currently available at
htip:/fresponsesystemspanel whs.mil/Public/doce/meetings20130924/materials/academic-penel/Guiora/Prof Guiora_
Statement_to_Senate_Armed%20_Services Committee.pdf. The Deputy Militery Advocate General for the IDF, Colonel Eli
Ber-On, noled an increase in sexual essault complaints in the IDF between 2007 and 2011 but attributed no specific reason for the

. increased reporting. While IDF reports increased, sexusl offense indictments declined each year between 2007 and 2011, and

Colone! Bar-On observed thal many reported incidents do not warant a criminal indictment and are refemred to d{scxplinary
edjudication. Bmail from Colonel Eli Bar-On to Colone} Patrica Ham, Staff Director, RSP, Statistical Tables Relating to Sexual

Assault Within the IDF: 2007 - 2012 (Aug. 11, 2013), currently avallable at
hitp//responsesystemspanel.whs.mil/public/docs/meetings/20130924/ materiels/allied-forces-mil- jnstleciisrael-mj-

sys/01_Email To RSP_from COL_Eli_Bar_On_Jsmsli_Defence_Forces.pdf.
2 Transcript of RSP Role of the Commander Subcommitiee Meeting 147 (Jan. 8, 2014) (testimony ofBﬁgadier General (Retired)
Loree Sutton, U.S. Amy).

B Transcript of RSP Public Meeting 7-75 (Nov. 8, 2013); id. at 19-20 (testimony of BL); /d, at 44 (testimony of AH); id. &t 54
(testimony of SP); see also Public Comment from HP and TY provided by Protect Our Defeadcrs, currently available at

hltpﬂlm;ponspmel \dls.mnlﬂndcx.phplmeeﬁngslmeeungs-pmel -sessions/20131107-08/fm-nov-16.
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assault issues in their organizations effectively, it would fundamentally impair operational readiness
and effectiveness in military orgdnizations.

Numerous presenters emphasized the overall size, larger caseload, and transportability of the
U:S. military justice system, which is controlled by commanders and deployabie to any location
where U.S. Forces operate. Commanders expressed their belief that the U.S. system is more
effective than the systems of those Allied nations that have removed convening authority from
commanders. U.S. commanders stated that those Allied systems were “inefficient, costly, and less
effective” for “dealing with these unique cases.”?* Moreover, the Legal Counsel to the.Chairman of
the Joint Chiefs of Staff said legal advisors from Allied nations where the commander was removed
from military justice decisions could not correlate system changes to increased or decreased sexual -
assault reporting. He indicated, as this Subcommittee and the RSP have already concluded, there -
was no statistical or anecdotal evidence among U.S, Allies that removing commanders from the : -
charging decision had any effect on victims’ willingness to report crimes.” N

Those recommending commanders retain convening authority also highlighted‘the

importance and nature of the relationship between a convening-authority and his or her staffjudge. - -

advocate, the senior legal counsel to command. Presenters described a high level of confidence and
communication between commanders and their legal advisors. Senior commanders described - -
seeking and receiving unvarnished legal advice when making military justice decisions. Legal

- advisors indicated they felt comfortable and well trained to provide independent advice, and noted:

their authority under Article 6 of the UCMJ, to take an issue up the chain of command where
necessary to ensure the right decision for the organization, an authority they said they had exercised
in certain cases. . These witnesses also expressed a belief'that the close and common interaction with
the legal advisor in relation to military justice issues enhanced the commander/legal advisor
relationship, thereby strengthening the steff judge advocate’s advice across a broad spectrum of

‘topics other than military justice, including operational, contract and fiscal, environmental, and -

international law.

Senior command and legal officials from the Services said any proposals for change to the
U.S. military justice system must be considered carefully in the context of changes already made and
functionality of the overall system. Presenters described recent reporting and prosecution increases

that haveresulted frohrstbstaritial legal and policy changes and DoD initiatives. They warmned

against implementing systemic change before there is adequate time to assess the effects of current
initiatives, and in the absence of any evidence that change would achieve the objectives those

advocating removal of convening authority seek.

Finally, the Subcommittee considered views of some survivors of sexua| assault who did not
advocate removing the commander from the process and from those who expressed satisfaction at the
manner in which their cases were handled in the military justice system. 26

3 Transcript of RSP Public Meeting 11 (Sept. 25, 2013) (testimony of Licutenant General Michasl Linnington, U.S, Army).
¥ 1d. 21207-09 {testimony of Brigadler General Richard Gross, U.S. Army), ’

3 Transeripl of i RSP Public Meeting 411-22 (Nov. 7, 2013) (public comment of DA); Transcript of RSP Public Meeting 8-17
(Nov. 8, 2013) (testimony of Command Sergeant Mejor JG, U.S. Army); Transcript of RSP Public Meeting, 496-505 (Dec. 11,
2013) (testimony of Mgjor MB, Texas National Guard); Letter with Enclosures from Liewtenant General Flora Darpino to Judge
Jones and RSP (Nov. 6, 2013), currently available at http://responsesystemspanel.whs.mil/index php/meetings/meetingspanel-
sessions/20131107-08/fm-nov-16. :
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V. REPORTING AND RESPONSE TO SEXUAL ASSA[_JLT _ALLEGATIONSV

~ Crimes of sexual violence are a national concem, and efforts to improve sexual assault
prevention and response in the military are influenced by many of the same factors and barriers that
exist throughout American society. Studies indicate that the risk for “contact sexual violence” for
women in the military s comparable to the risk for women in the civilian sector.?” Sexual assault,
however, is chronically underreported in both the military and the civilian sector when compared to

* reporting rates for-other forms of violent crime.?® As a result, significant effort within DoD and the -
- Services has been focused on increasing sexual assault reporting, because “every report that comes - ’

forward is one where a victim can receive the appropriate care and .- . a bridge to accountability
: . B . ‘: "",- . DA

* where offenders can be held appropriately accoqqtabl‘e.”” P s

" - a Reporting Chanuels fo:f\_'igtims of Sexual Assgult'-. >

" When s service member believes he o she has been séxually assaulted, there are numerous -

options available for reporting the assault. A victim is never required to report the offense tohisor - -
. her qpmmaqder or any other military commander, and the commander does not investigate the report .
or decide whether it merits investigation. . . B

S "I"hi:s'.prote'cgitjn of avxctlm’s interests 'is‘_reﬂec.t'e'd in DoD policy providing that sexual assault
victims may choose fo make a restricted or unrestricted report of the incident, Infact, DoD - -

" ‘implemented restricted reporting “before [the option] was even an item of discussion” in civilian - '
jurisdictions.®® A restricted report remains ‘confidential and will not result in notification of law -

enforcement or the victim's chain of command.” Restricted reports allow victims to reportan .
assault confidentially in order to obtain the support of healthcare treatment and services of a Sexual
Assault Response Coordinator (SARC) or Sexual Assault Prevention and Response Victim Advocate
(SAPR VA) without being forced to initiate a criminal investigation. This option is intended to .

maximize the provision of support for such victims without requiring them to choose between

~ obtaining support or retaining their privacy.

Only SARCs, SAPR VAs, and healthcare personnel are authorized to accept restricted
reports.? A SARC or SAPR VA is required to report the fact of the assault to the installation

L 4
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4 Transcript of RSP Public Meeting 124-26 (June 27, 2013) (testimony of Dr. Nate Galbxealh.'Senior Executive Advisor, DoD

~ Sexua) Assault Prevention and Response Office (SAPRO)) (citing 2010 National Intimate Partner and Sexual Violence Survey

conducted by Center for Disease Control and Prevention in 2013); see also slide 60 of accompanying presentation. Contact .
sexuzl violence is defined as oral, anal, vaginal penetration or sexual contact without conseat, .

2 Srudiss Indicate 65 percentof sexual assault crimes are not reported to Jaw enforcement or other authoritics, with similar
g rates in the civilian sector end the military emong females. Transcript of RSP Public Meeting 26 (Sune 27, 2013)

 reportin,
{testimeny of Dr. Lynn Addington, Associate Professor, Department of Justice, Law, & Society, American University) (citing

statistics from National Crime Victimization Survey and 2012 Workplace and Gender Relations Survey of Active Duty
Personnel). Studies of military victims who reported their victimization indicale they did so because it was the right thing to do,
to seck closure, or to protect themselves or others. In contrast, the most common reason cited by those who did not report was
that they did not want anyone to know, felt uncomfbriable making a report, or thought the report would not be kept confidential.
Transcript of RSP Role of the Commander Subcommittee Meeting 59-60 (Oct. 23, 2013) (testimony of Dr. Galbreath); see also

_ slides 8 and 9 of accompanylng presentation.

® Transcript of RSP Public Meeting 10809 (June 27, 2013) (testimony ‘'of Major General Gary S. Patton, Director, DoD
SAPRO). . .

® Tvanscript of RSP Public Meating 421-22 (Dec. 11, 2013) (tesllrhony of Ms. Joanne Archambault, Executive Director of End
Violence Against Women Intemstional and President and Treining Director for Sexual Assantt Training and Investigations).

31 .S, Der'r OF DEF. INSTR. [hereinafier DoDI] 6495.02, SEXUAL ASSAULT PREVENTION AND RESPONSE (SAPR) PROGRAM
PROCEDURES enclosure 4, 9 1b (Mar. 28, 2013). )

3 14.: see also Military Rape Crisis Center, hup:/lmllltm'ympeu'isiscemer.nrg/fon-acﬁv&dutylmporﬁng—opﬁonl.

302134



commander,” but the report will not contain personally identifiable information and may not be used

for investigative purposes.®* Accordingly, the victim’s identity remains confidential in a restricted
report.?® If a victim makes a report to someone not authorized to accept restricted reports—for
example, someone in the chain of command or a law enforcement officer—an investigation may
ensue, as all officials are required to report the alleged sex crime to the command and an

investigative agency.*

Victims can make unrestricted reports of séxual assault to SARCs, SAPR VAs, and
healthcare personnel, as well as chaplains,” judge advocates, and military or civilian law

_enforcement personnel.”® Victims may also report an assault to a supervisor or their chain of

command, but they are not required to do so. Unrestricted reports of sexual assault will result in -
investigation of the allegation. Military personnel.in the United States may always call civilian law
enforcement or other civilian agencies to report a sexual assault if they are not comfortable noﬁfying

military authorities, . : ,
The followihg chart depicts the different reporting options available within DoD to victims of - -
sexual assault: . . C

Unrestricted Reporting Options Restricted Reporting Options”

o - Sexual Assault Response Coordinators e Sexual Assault Response Coordinators

(SARCs) 1 . (SARCs)
o Victim Advocates (VAs) “ | e Victim Advocates (VAs)
» Health Care Professionals or Personnel e Health Care Professionals or Personnel
.»  Chaplains o Chaplains® .
o Legal Personnel o. Legal Assistance Attorneys
s Chain of Command™"
-« Law Enforcement — Military Police or
Military Criminal Investigative
Organizations

Reporting options are well and broadly publicized throughout the military. DoD policy
requires that all military personnel must reccive tailored sexual assault prevention and response

mginmguponjnitialmtry.to.ﬁlemi!itary,mmually,xluring.pmfessional.militmy-educationand

3 1n most cases, the instatlation commander is not the victim's immediate commander. The installation commander may or may
not be in the viclim’s chain of command, qepenq.ing on the orgenization to which the.victim Is assigned. .- = - ’

1 DoDI 6495.02 encl. 4, 9 1.b,

hH
M. .
3 DoDI 5505.18, INVESTIOATION OF ADULT SEXUAL ASSAULT IN THE DEPARTMENT OF DEFENSE (May 1, 2013). See infra note 39.

7ifa t'eport fs mads in the course of otherwise privileged communications, chaplains are not required to disclose they have
received a report of a sexual assault. DoDI 6495.02 encl. 4, § 1.b(3). ’ .

% Chaplains and legal assistance attomeys have protecied communications with victims, but they do not take reports. See id.

3 See also DoDI 6495.02 enc. 4, § 1.e(1) (“A viclim's communication with another person {e.g., roommate, friend, family
member) does not, in and of liself, prevent the victim from later electing to make a Restricted Report, Restrioled Reporting is
confidential, not anonymous, reporting. However, if the person to whom the victim confided the information (e.g., roommate,
friend, family member) is in the victim's officer and non-commissioned officer chain of command or DoD law enforcement,
there can be no Restricted Report.”),

% Only the SARC, SAPR VA and healthcars personnel are designated as suthorized to accept a restricied report.  Vietim outery
to clhs;pléh;sbg)d legal assistance attorneys is considered confidential, and docs not result in an unrestricted report. DoDI 6495.02
encl. 4, § 1.b(3). .

4 Members of the chain of command and supervisory chein do nol intake reports. Supervisors and leaders are trained to

immediately contact thelr servicing SMC or VA, who will advise the victlm of avallsble services and options.

PO
N ARy
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leadershi ip development training, before and after deployments, and prior to filling a command
position.*? Training must explain available restricted and unrestricted reportmg options and the
advantages and limitations of each optmn, and it must highlight that victims may seek help or report
offenses outside thelr chain of command.”
b, Investigation and Disposihon of Sexual Assault Allegahons !
" DoD policy mandates that investxgatlom of inrestricted reports of sexual assault will be
- conducted by specially trained investigators from the military criminal investigative organizations..
- (MCIOs), not the victim’s immediate commander or chain of command. All unrestricted. .Teports. of
. sexual, assault must be lmmediately reported to an MCIO, regardless of the severity of the crime--
. alleged.® A commander of a victim or alleged offender may not ignore a complaint or judge its
- veracity:® MCIOs are assigned to an.independent chain of command from the accused and his or her -
- » SPCMCA and must mdependently report all sexual assault -accusations to the Service. Secretanes and

f:.cmefs of Staff.*®

_ - MCIOs must initiate inyestigations:for all offenses of adult sexual assault of which they - .
become aware that occur within their jurisdiction, regardless of the severity of the allegation. - The
lead MCIO investigator must be a tramed special victim investigator for all investigations of
unrestricted sexual assault reports.*” Investigators must ensure a SARC is notxﬁed assoonas .

- possnble to ensure system accountabxlxty and access to services for the victim,*®

Alleganons of sexual assault by a service member are often subject to mvesttgatlon and .
prosecution by more than one jurisdiction, depending on the location of the alleged crime. Civilian

law enforcement must be informed if the reported crime occurred in an area with concurrent Federal -

(military) and civilian criminal jurisdiction and may accept investigative responsibility if the MCIO
declines, or the investigation may be worked jointly by the MCIO .and the civilian agency.” Ifa ..
reported crime occurs off a military installation in a location under civilian jurisdiction, civilian law
enforcement has ptimary Junsdtotxon over the investigation, and the MCIO will provide assistance as

requested or deemed appropnate

DoD policy also establishes the minimum level of command that may resolve an allegation of

: sexual.‘assault.JheﬁrspSECMCA-in4he-gmderof-9-6or-above-imﬂx&chamﬂfcommand’ofthc

“1DoDI 6495.02 enel. 10,93, Tralning mustbe speciﬁc to aserviee member’s grade and commensurate with hls orher level of
responsibility. /d.at§2.d,

“ 1d. a1 92.4(6, 11).

- % DoDI 5505.18. Section 1742 of the FY 14 NDAA codifies this reqmremenl.

* DoD policy also requires SARC to provide &l unrestricted reports and notice of restricled reperts to the installauon
commander within 24 houss of the report. See DoD] 6495.02 encl. 4, §4.
4 Transcript of RSP Public Meeting 222-23 (June 27, 2013) (testimony of Captain Robert Crow, U.S. Navy, Joini Service
Commitize Representative), : )
4 DoDI 5505.18 endl. 2, 96.
“1d atencl.2,91. .
“ Id, 8t §3.(3). : )
9’4 Addiﬂonnlly, UCMJ jurisdiction over an accused service member does not deprive state courts of concurrent jurisdiction
over that service member, and states may elect to charge and try military personnel for crimes tht occurred in a civilian
jurisdiction, regerdless of whether the military prosecutes the accused. See Unifed States v. Delarosa, 67 M.J, 318, 321
(C.A.AF. 2009); see also Heath v. Alabama, 474 U.S. 82, 89 (1985) (holding that federa] and state governments are treated as

seperate sovereigns, in which criminal proceedings by one sovereign do not preclude proceedings by the other). For offenses that
oceuron post, the local United States Attorney may also exercise jurisdiction as the Federal sovercign in place of the military.
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accused serves as the “initial disposition authority” for all sexual assault allegations.”! Senior
commanders with initial disposition authority often have no personal knowledge of either the accused

or the victim.

When an investigation is complete, the initial disposition authority reviews the results of the
mvesngatuon in consultation with a judge advocate and determines the appropriate disposition of the
case.*? If a court-martial is warranted, charges alleging the offense(s) are preferred against the - .
accused.” For any ' offense committed after June 24, 2014, the FY14 NDAA amends Artlcle 18 of
the UCMJ, to.restrict jurisdiction for sexual assault offenses to general courts-martial.* In other
words, if an offense warrants trial by court-martial, the case cannot be referred to a special court-

‘martial, Instead, the offense may only be referred to a general court-martial. If a judge advocate
disagrees with the SPCMCA’s dlsposmon decrsron, that Judge advocate may brmg the issue to the

attention of a higher authority.”

When charges are preferred fora sexual offense and forwarded to the GCMCA witha - = .
recommendation that the case be tried by general court-martial, the GCMCA must comply with -
prerequisite requirements prior to referring the case to trial. The GCMCA must ensure a thorough
and impartial investigation was conducted in accordance with Article 32 of the UCMYJ, % and he or
she must refer the charges to his or her staff judge advocate for advice and consxderatxon."’

A staff gudge advocate is a senior military attorney who serves as the pnncrpal legal advisor .
‘ofa command,”® Staff judge advocates to' GCMCASs are typically in the grade of O-5 or 0-6.% '
Before the convening authority may refer charges to a general court-martial, the staff judge advocate
must provide, in writing, his or her own personal legal opinion éxpressing whether the charges state
an offense, there is probable cause to believe an offense was committed and the accused committed
it, and there is Junsdiction over the person and offense; and a recommendation as to the disposition
of the offenses.® Once the staff judge advocate has provided written advice and a drspositxon

)

3 DoDI 6495.02 encl. 5,9 7.b fnfemng to Secretary of Defense Memorandum, "'Wimholding Initial Disposition Authority
Under the Uniform Code of Military Justice in Certain Sexual Assault Cases” (Apr. 20, 2012) (hmmaﬂer SecDef Withhold *
Memo), available at hitpi/fwww.dod gov/idodgc/images/withhold_suthority.pdf

$2gEeDEr WilEGId Meio; see also Transeripi of RSP Publlc Meefing 210-11 (June 27, 2013) (testimony of M, Borch that
“commanders do not make decisions In a vacuum . . . and their [jJudge fa]dvocates are involved at every step of the way")
Disposition may include no action, non-judicial punishment, administrative action such as administralive separation from the
service, referral to a summary or special court-mrtial, or directing a pretrial Investigation pursuant to Article 32 of the UCMJ, if -

- the dispogltion authority determines a general court-mestial may be warranted, See MCM, supra note 3, R.C.M. 306,

% Any person subject to the UCMY, including a service member who has been the victim of 8 sexual assault, may prefer charges,
MCM, supra nate 3, R.C.M. 307(a). Often, howaver, charges are prefered by unit-level commanders.

34 As such, the SPCMCA will not have jurisdiction to refer any sexual assault offense to special court-mastial, and any allegation -
warranting trial must be forwarded to the GCMCA for refereal.

35 5oz 10 U.S.C: § 806(b) (UCMYJ axt. 6(b)); see also Transeript of RSP Public Meeting 239 (Sept. 25, 2013) (testimony of
Licutenant General Richard C. Harding, The Judge Advocate General, U.S. Alr Force); id. at 271-72 (testimony of Flora D

Darpino, The Judge Advocate General, U.S. Amy).

% 10 U.S.C. § 832; MCM, supra note 3, R.C.M. 405. The FY14 NDAA mandated substantial changes to Article 32
investigations, which will take effect on December 27, 2014,

$7 10 U.S.C. § 834 (UCMIJ art. 34); MCM, supra note 3, R.C.M. 406,
8 MCM, supra note 3, R.CM. 103(17). )
% See Transcript of RSP Public Meefing 244 (June 27, 2013) (testimony of' Ceptaln Crow).

%10 U.S.C. § 834 (UCMIJ art, 34); MCM, supra note 3, RC.M. 405. Article 34 of the UCM], requms only written SJA edvice
for referral to general courts-martial, but written advice may be provided to rhe convening authority in referrals to lesser courts-

4 martial as well,
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" recommendation, the GCMCA may decide whether to refer the case to court-martta! orsendittoa

lesser forum for adjudxcatlon.

To ensure more rigorous scrutiny of the decision to or not to refer charges for court martial,

' Secticn 1744 of the FY 14 NDAA newly requires review of any decision not to refer charges of sex-

related offenses to trial by court-martial. If the staff judge advocate recommends charges be referred
to trial by court-martial and the convening authority decides not refer the charges, the convening

. authority must forward the case file to the Service Secretary for review. If the staff judge-advocate

recommends that charges not be referred to trial by court-martial and the convening authority
coneurs, the convening authority must forward the case file to a superior commander authonzed to

exercise general court-martnal convening authonty for rewew."

Information presented to.the Subcommittee mdxcates that convening authorities and staff
judge advocates agree on the appropriate: dlspositxon of an allegation in the overwhelmmg majority -
of cases, but, a staff Judge advocate’s recommendation is not binding on the convening authority’s
decision. The convening authority. may refer charges to court-martial, contrary to the staff’ judge -
advocate’s recommendation, or he or she may otherwxse dispose of charges contrary to the staff -

judge advocate’s recommendation to proceed to trial.® The staff judge advocate may communicate

directly with the staff judge advocate of the superior commander or with The Judge Advocate S
General of their Service if he or she disagrees with the convening authority’s decision.®: Superior
convening authorities also: ‘have authority to withdraw a decision ﬁ'om a subordinate commander and

make theirown determmanon on appropnate action. °

VL ADDITIO AL'LEGiSLATIVE LICY GES

a. National Defense Authorization Acts for Fiscal Year 2012, 2013 and 2014

. Increased scrufiny over the U.S. military’s handling of sexual assault cases has been the
impetus for numerous statutory changes to the role of the'commander in sexual assault cases: -

Section 582 of the National Defense Authorization Act for Fiscal Year 2012 included a provision
requiring commanding officers to consider applications for change of station or unit transfer for

members-on-aetive-duty-who-are- the-victim-of-e-sexual-assault orarelated-vffense; - This law

,' '.’ 9 “ﬁ.‘

L | 302138

codified the expedited transfer policy mplemented by the Department of Defense in December
2011.% Notably, from policy implemg‘réntation through the end of calendar year 2012, commanders

approved 334 of 336 transfer requests.

 National Defense Authorizstion Act for Fiscal Year 2014, Pus. L: No. 11366 [hereinafter FY14 NDAA], § l744(c),(d). 127
Stat, 672 (2013).

82 A review of criminal cases between 1 Janvary 20!0 and 23 April 2013 showed that Air Foreé commanders and their saff judge
advocates agreed on appropriate disposition in more than 99 percent of cases where the staff judge advocate recommended trial
by court-martial, Written Statement of Ligutenant General Richard C. Harding to the RSP (Sept. 25,2013), Retired officers who
held GCMCA testified they had never personelly disagreed or heard of a case where a GCMCA dxsagmed with a staffjudge
advocate’s recommendation to refer charges to court-martiel, Transcript of RSP Role  of the Commander Subcommittee Meerfng

278-79 (Jan, 8, 2014),

6 See 10 U.S.C. § 806 (UCM! art. 6). v
* Nationel Defense Authorization Act for Fiscal Year2012, Pus, L. No. 112-81, § 582, 125 Stat, 1298 (2011),

8 U 8. DEr*T OF DEF. DIRECTIVE-TYPE MEMORANDUM | 1-663. ExpEDITED TRANSFER OF MILITARY SERVICE MEMBERS WHO FILE

' UNRESTRICTED REPORTS OF SEXUAL ASSAULT (Dec. 16, 2011), avallable at hup:llwww.afpcaﬂnﬁllshe:edlmccﬁa/dommcnvm-

130416-051.pdf.

.8, Dep't of Def,, DoD Sexual Assault Prevention ead Response Initiatives as of April 2013, available at
http/fwww.defense, govlnewleoDSexualAssaultPrevmttonmdkspnnsehlliahvcs.pdf
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Section 574 of the National Defense Authorization Act for Fiscal Year 2013 (FY13 NDAA)
addressed the role of commanders by requiring sexual assault prevention and response training for
new or prospective commanders at all levels of command.” Section 578 of the FY'13 NDAA

- directed the Secretary of Defense to develop a policy to require general or flag officer review of

circumstances and grounds for the proposed involuntary separation of any member of the Armed-

. Forces who: made an unrestricted report of sexual assault; within one year after makingthe .

unrestricted report, is recommended for involuntary separation from the Armed Forces; and requests
the review on the grounds that the member beheves the recommendatton for mvolumary separat;on

was inmated in retalnation for makmg the report

R

- Most recently, the FY 14 NDAA modlﬁed Article 60 of the UCMJ to prec]ude convening

- . authorities from dismissing or modifying findings of a court-martial for sexual assault and rape -
offenses under Article 120, forcible sodomy offenses under Article 125, and attempts to commit such

offenses under Article 80 of the UCMJ.® If a convening authority modifies the sentence of a court~
martial, he or she must prepare written explanation, which is made part of the trial record.” )
Additionally, the convening aulhority may not reduce a Sentence to less than a mandatory minimum, -
except on the recommendation of trial counsel due to the substantial assnstance -of the accused inthe - -
investigation or prosecution of aniother person who has committed an offense.” A number of other

- provisioris in the FYl4 NDAA also impact the role of the commander and courts-martial for sexual

asaault offénses.”’

* b, DoD Policies and Initlatives -

" In addition to statutory mandates, the Secretary of Defense has issued a number of policy
changes affecting commanders’ roles and responsibilities in sexual assault cases. Most notably, on
April 20, 2012, the Secretary of Defense elevated the initial disposition authority for sexual assault-
offenses to a command level that is distanced from the accused and/or accuser and away from the
local unit level.” The policy withholds initial disposition authority for sexual assault and rape
offenses under Article 120, forcible scdomy offenses under Article 125, and attempts to commit such
offenses under Article 80 of the UCMJ, from all commanders who do not possess at least special
court-martial convening authority and who are riot in the grade of 0-6 or higher.” The policy places
responsibility on the initial disposition authority to determine whether court-martial, nonjudicial -

punishment, or.adverse.administrative.action.is.appropriate,-and-it-mandates consultation-with-a

judge advacate prior to initial disposition decisions.”

' In addition to elevating initial disposition authority, the Secretary. of Defense-announced new:
initiatives on April 17, 2012, to include: the establishment of a special victim’s unit within each
Service; a requuement that commanders conduct annual orgamzatlon climate assessments; and

¢ Netional Defense Authorization Act for Fiscal Year 2013, Pye, L. No, 112-239, § 574, 126 Stat. 1632 (2013).
& Id. at § 578,

¥ FY14 NDAA, supra note 61, gt § 1702(6).

1,
N 1d, ot §8 1702, 1705, 1708, 1713, 1721, 1742 1744, 1751,

- T Press Release, Sec'yof Def. Leon E, Panctta(Apr. 17, 2012), muilable ahup!hwvwdefhmgnvmmmmmi@som

™ SecDef Withhold Memo, supra note 51,

- M
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enhanced training programs for sexual assault prevention, including training for new military
commanders in handling sexual assault matters.” . .

On September 25, 2012, DoD announced expanded sexual assault prevention efforts. The
Secretary of Defense directed the Services to develop training core competencies and methods of
assessment, requiring each service to: providea two-hour block of instruction dedicated to Sexual
Assault Prevention and Response (SAPR) trainifig in all pre-command and senior enlisted leader
training courses; provide commanders & SAPR “quick reference” program and information guide;
assess commanders’ and senior enlisted Jeaders’ understanding and mastery of key SAPR congepts; -..-

and develop and impl f
initiative requires enhanced SAPR training for commanders and senior enlisted leaders.”

" InMach 2013, the Secretary of Defense dircoled a review of Article 60 ofthe UCML™ . /. -~
Following the review; Secretary Ha rel directed the Office of General Counsel “to prepare legislation - . -

for Congress to amend Article 60 . . . [to] eliminate[e] the discretion for a convening authority to, -
change the findings of a court-martial, except for certain minor offenses” and to “requirfe] the * . -

convening authority to €;
changes to findings involving minor offenses.””

: Two months fater, on May 7, 2013,&1& Secretary of Défense directed the Services to
implement the 2013 DoD. Sexual Assault Prevention and Response Strategic Plan; and announced .

eight additional measures to address sexual assault in the military. Two.of the measures that directly - -

impact commanders include developing methads to hold miilitary commanders accountable for
command climate and requiring commanders to receive copies of their subordinate commanders’

annual command climate surveys. ‘
Three months later, on August 14, 2013, the Secretary of Defense ordered seven additioxial: ‘
measures addressing sexual assault:in the military.” The two most sweeping initiatives required each .
service to create special counsel programs for gexual assault victims, and required JAG officers to -
preside at all Article 32 investigations for sexual assault-related charges.”! . :

On December 20, 2013, the Secretary of Defense issued a statement underscoring the

ement refresher training for sustainment of SAPR skills and knowledge.” ‘The -

xplain in writing any changes made to court-martial sentences, as well as any

_ Initial Assessment - Role of the Commander Subcommltlee‘

BupMent’mmnitmemlinﬁnaﬁng'sexmmmﬁmh’_“ € mnﬁtﬁr’?‘.‘ﬂe"c“pmm"'e‘ nded the

78 Press Release, supra note 72; see also U.S. Dep't of D, Initisives to Combet Sexual Assault in the Mlitary (undated), -
avnilab!eathupzllwww.dcfense.gqvlnewdDoDSexualAsmledf. . ,

% .5, Dep't of Def,, Memorandum from the Secretary of Defense on Evaluation of Pre-Command Sexual Assauit Preveation
end Response Tralning (Sept. 25, 2012), available at http:l/wvnv.sapr.udllpublicldwdnem/ﬁvalnaﬁon_of_ Training.pdf. '

7. A
 press Release, Secretary Chuck Hagel (Apr. 8, 2013), avallable af
http:llmvw.de&nse.goleelmem!eesempx?nleascld=l$917. \
12 The FY14 NDAA codifics this requirement. See FY14 NDAA § 1702(b).

¥ .S, Dep't of Def, Department of Defensc Press Briefing with Secretary Hagel and Maj. Gen. Pattonon the Depertment of
Defense Sexual Assanlt Prevention and Response Strategy From the Pentagon (May 7, 2013), avaflable at
hnp:!lmvw.defense.govl_uanscriptsilmnscr}pl.aspx?uanscripﬁdﬂsn3; see also U.S, Dep't of Def,, Memorandum from the
Secretary of Defense on Sexual Assault Provention and Response (May 6, 2013), avallable at .
hup:livmw.sapr.nu'llpubﬁcldoslrepoﬂslSecDef_‘_ SAPR_Memo_ Strategy_Atch_06052013.pdf. .

%11J.S. Dep't of Def,, Memorandum from the Sceretary of Defense on Sexual Asssult Prevention and Response (Aug. 14, 2013),
available at http:llwww.saprmﬂlpubliddocslnwslSECDBF ' Memo_SAPR _Initiatives_20130814.pdf.
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 President and leaders in Congress for the initiatives included in the FY14 NDAA, and affirmed

DoD's commitment to effectively implement those initiatives.

¢. Proposed Additional Legislative Changes to Convening Authority

In addition to provisions enacted through the National Defense Authorization Acts
addressing the issue of sexual assault in the military, some lawmakers believe that the military
justice system requires more fundamental change, such as modifying or restricting the convening
authority vested ‘in certain senior military commanders.™ .- : SO

 Representative Jackie Speier (D-CA) introduced the Sexual Assault Training Oversight and
Prevention Act (the STOP Act) on November 16, 2011, and again on April 17, 2013.% This proposal
sought to remove disposition authority for only séx-related offenses from existing convening
authorities and place disposition authority for such offenses under the jurisdiction of an autonomous
Sexual Assault Oversight and Responsé Office comprised of civilian and military personnel.” While.

" the STOP Act was not incorporated into law, the bill was supported by 148 co-sponsors during the-

[13th Congress.™ | | -
" *Expanding the STOP Act, the Military Justice Improvement Act of 2013 (MJIA), first. -

intreduced by Sendtor Kirsten Gillibrand (D-NY) on May 16, 2013, would divest convening

authority from commanders for most serious crimes, not just sexual assault crimes.®” On November
18, 2013, Senator Gillibrand filed an amendment to the pending defense authorization bill. The
amendment modified some aspects of her earlier bill but retained the bill’s features modifying -
convening authority for most serious crimes.® On November 20, 2013, Senator Gillibrand fileda
stand-alone version of this amendment, which is currently pending in the Senate.® Her amendment

was not adopted as part of the FY14 NDAA,

Senator Claire McCaskill (D-MO), in contrast to Representative Speier and Senator
Gillibrand, views the commander as central to the military justice process. On January 14, 2014,
Senator McCaskill filed the Victims Protection Act of 2014, which seeks to address the challenge of
sexual assault through additional enhancements to the sexual assault prevention and response.
activities of the Armed Forces.*®- The bill does not alter the role of the commander in referring

sexual assault cases for prosecution,

R

8.5, Dep't of Def,, Statement by Secretary of Defense Chuck Hagel on Sexual Assault Prevention and Response (Dec. 20,
2013), available at htip://www.defense.gov/home/features/messages/secdef_hagel.aspx,

® See HR. 3435, 112th Cong,, Sexugl Assault Training Oversight and Prevention Act (2011); HR. 1593, 113th Cong,, Sexual

Assault Tralning Oversight and Prevention Act (2013); S, 967, 113th Cong., Military Justice Improvement Act 0£2013 (2013); S.
1197, § 552, amend. no, 2099 (2013); S, 1752, 113th Cong,, Military Justice Improvement Act of 2013 (2013).

‘M HR. 3435, 112th Cong. (2011); H.R. 1593, 113th Cong. (2013).

1, )

S H.R. 1593, 113th Cong. (2013),
375,967, 113th Cong. (2013).

5.1197, § 552, amend. no. 2099 (2013).

¥ 5, 1752, 113th Cong. (2013).
5. 1917, 113th Cong., Victims Protection Act of 2014 (2014).
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VI RECENT QEMASSAULIREPQ&M G AND PROSECUTION TRENDS

The DoD Sexual Assault Prevention and Response Office (SAPRO) oversees DoD policy for
the SAPR program and is responsible for oversight activities assessing SAPR program effectiveness.
Pursuant to reporting requirements levied by Congress, DoD SAPRO maintains statistical databy
fiscal year on restricted and unrestricted reports of sexual assault. .

In Fiscal Year 2012 (FY12), DoD SAPRO reported the Services received 3,374 reports of
sexual assault involving Service members as either victims or subjects.”’ . This number includes both
restricted and unrestricted reports. The number of reports received in FY12 increased by . 6 percent.. -
from Fiscal Year 2011 (FY11), and FY12 represented the highest number of reports received singe™ " -
Dob began tracking reports in 2004.” FY12 reports-increased for every Service,” and the number.
of service members making reports of sexual assault increased by 8 percent fromFY1land33. - - - .
percent compared to Fiscal Year 2007 (FY07).* Unrestricted reporting increased by 5 percentin: - .
FY12, and restricted reporting increased by & percenh” Restricted reyort conversions to unrestricted - .
reports increased from 14.1 percent in FY11 to 16.8 percent in FY12. d G e

In FY12, courts-martial charges were preferred in 68 percent of cases under-military ~ -
jurisdiction where sexual assault allegations were substantiated by investigation, up from 30 percent .-
in FY07.”" Cases resolved through nonjudicial punishment dropped from 34 percent to 18 percent
over the same year comparison, and 157 of the 158 cases resolved in FY12 through nonjudicial - -
punishment were for rion-penetrating crimes.” According to DoD SAPRO, the differences:in case -
resolution data from FY07 to FY12 indicate a “Jarge change in how commanders are choosingto. -
address the sexual assault charges brought to them by criminal {nvestigators.”” o

VIO, INITIAL ASSESSMENT CONCLUSIONS

The Subcommittee heard many perspectives and reviewed considerable information about the
commander's role in the military justice system as the prosecutorial disposition authority for sexual
dssault allegations, Proponents advocating for systém change and those defending the UCMJ's -
current convening authority framework offered differing opinions about what consequences would -
result from such change. The Subcommittee did not find, however, clear evidence of what

%! DEPARTMENT OF DEFENSE ANNUAL REPORT ON SEXUAL ASSAULT IN THE MILITARY; FISCAL YEAR 2012 at 57 (May 3, 2013)
[hereinafior FY12 SAPROREPORT]. DoD SAPRO’s soxusl essault reporting data doos not necessasily reflect the number of
sexual essaults that occurred in a fiscal yeer, since a report may be made at eny time,

% 14, 5 57-58. Atthe November 7, 2013, RSP public meeting, the DoD SAPRO Director provided initial estimates of Fiscal
Year 2013 (FY13) reporting siatistics, Preliminary data indicated receipt of more than 4,600 reports in FY13, a 46-percent
increase over FY12. Transcrip! of RSP Public Meeting 37-38 (Nov. 7, 2013) (testimony of Major General Gary S, Patton,
Director, DoD SAPRO). : ’

9 Transcript of RSP Role of the Commander Subcommittee Meeting 174-75 (Oct. 23, 2013) (testimony of Dr. Natz Galbreath,
Senlor Bxecutive Advisor, DoD SAPROY); see also slide 6 of accompanying presentation, currently available at hitp:/fresponse
systemspnnel.whs.millpubliddow/mecﬁngslSub_Commlﬂee/ZOlZ!l023_ROCI()3_DOD_SAPR_OVNW_2013 1023.pdf.

* FY12 SAPRO RepoRT, supra nole 91, t 59.
% Id, at 58. )
% Transcript of RSP Role of the Commander Subcommitise Mesting 166 (Oct. 23, 2013) (testimony of Dr. Galbreath); see also

slide 6 of accompanying presentation. K

% 1d, ot 177-78; see also slide 20 of accompanying presentation. Substentiated allegations also included lesser offenses that were
resolved through nenjudicia! punishmen, other edministrative actions, or sdministrative discharge, .

ry

" Hd. : 4 , |
% 1d.at 178, ' , . |
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e COMManders and Jeaders-at-all-levels-must-continue their focused-efforts toprevent iticidents of

consequences, positive or negative, would result from substantially changing the UCM)'s convening
authority framework. Accordingly, the Subcommittee believes caution is warranted, and systemic
change may not be advisable if recent and current efforts produce meaningful improvements.

The suggestion by some that vesting convening decisions for courts-martial with prosecutors
instead of senior commanders will better address the problem of sexual essault is problematic. A
presenter at a September RSP public meeting observed that it “assumes too much, that somehow a
prosecutor is always going to be better at this than commanders.”'® Civilian jurisdictions face
underreporting challenges that are similar to the military, and it is not clear that the criminal justice
response in civilian jurisdictions, where prosecutorial decisions are supervised by electedor -~
.appointed lawyers, is more effective. A recent White House report, describing the civilian séctor;
notes that “[a]cross all demographics, rapists and sex offenders are too often not made to-pay for -
their crimes, and remain free to assault again. Arrest rates are low and meritorious cases are still -
being dropped—many times because law enforcement officers and prosecutors are not fully trained

on the nature of these crimes or how best to investigate and prosecute them.”'

- The White House report also highlighted low prosecution rates in the.civilian sector and
prosecution decisions that contradicted the desires of sexual assault survivors, ' Often, prosecutors
based charging decisions on whether “physical evidence connecting the suspect to the crime was
present, if the suspect had a prior criminal record, and if there were no questions about the survivor's
character or behavior.”'® Other factors outside the intrinsic merits of the case, such as budget, -
staffing, or time constraints, also may influence charging decisions for prosecutors. In short, -
arguments about the advantage of prosecutors over commanders with respect to convening authority
are not consistent with information from the civilian sector.

- Congress recently enacted significant reforms to address sexual assault in the military, and
the Department of Defense implemented numerous changes to policies and programs to improve -
oversight and response. Preliminary indicators, demonstrated in recent reporting and prosecution
trends, appear encouraging, but these reforms and changes have not yet been fully evaluated to assess
their impact on sexual assault reporting or prosecution,

Irrespective of changes to senior commander authority in the military justice system,

sexual assault and respond appropriately to incidents when they occur. Military comimanders are
essential to creating and enforcing appropriate command climates, and senior leaders are
responsible: for ensuring all commanders effectively accomplish this fundamental responsibility.
The full report of the Subcommittee will provide additional information and analysis on this issue.

" Transcript of RSP Public Meeting 90 (Sept. 24, 2013) (testimony of Professor Victor Hansen, New England School of Law).
1% T Wrre House COUNCIL GN WOMEN AND GIRLS, RAPE AND SEXUAL ASSAULT: A RENEWED CALL TO ACTION § (Yan. 2014).

12 1 8t 17 (“One study indicated thet two-thirds of survivors have had thelr legel cases dismissed, and more than 80% of the
time, this contredicted her desire to prosecute. According to enother study of 526 cases in two large cities where sexual assault

arrests were made, only sbout half were prosecuted.”).
163 Id
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Response Systems Panel on Military Sexual Assault
_Subcommittee on the Role of the Commander

Elizabeth L. Hillman
Provost & Academic Dean and Professor of Law ,
University of California Hastings College of the Law - .

[ write separately to explain why [ stand apart from my colleagues on the -
issue of whether convening authorities should retain prosecutorial discretion. I
believe we should vest discretionary autherity to:prosecute rape and sexual assault
in the same people on whom federal, state, and many respected military criminal
justice systems rely: trained, experienced prosecutors. :

For decadés, military sexual assault scandals have been a regular source of

national embarrassment.! Senior military officers testified repeatedly, and
~ convincingly, before our Panel and Subcommittees about the imperative to “get to

the left of the problem,” not to wait until the next incident to respond but instead-
make immediate changes to break the cycle of scandal, apology, response, and
recurrencé.2 They, and many other witnesses, asserted that the only way to prevent
military sexual assault is to attend to the “big picture” factors—cultural, social,
demographic, environmental—that enable it to occur.3 We heard no evidence that
the military justice system is any worse than civilian jurisdictions at responding to
rape and sexual assault.* We did, however, see proof that rape and sexual assault
continue to occur at too high a frequency in the armed forces, despite distinctive
elements of military service that should curb their prevalence. These elements
inclide the elevation of honor and sacrifice above personal gain, the greater degree’
of surveillance in military life, the higher ethical standards that service members
must embrace, and the military’s ability to select its members from among those

wha are eligible to serve.

1 See, €,g., U.S. COMMISSION ON CIV. RTS,, SEXUAL ASSAULT INTHE MILITARY: 2013 STATUTORY ENFORCEMENT
Rep. 2 (Sept. 2013), available at N . ' ' ‘ .
http://www.usccngov/pubs/09242013_8tatutory,Enforcemem;_Reporjt_SexuaLAssa ult_in_the_Military.
pif; CENTER FOR AM, PROGRESS, TWICE BETRAYED: BRINGING JUSTICE TO THE U.S. MILITARY'S SEXUAL ASSAULT
PROBLEM 7-10 (Nov. 2013), available at http://www.americanprogress.org/wpcontent/

uploads/2013/1 1/MilitarySexualAssaults.pdf. .
2 See, e.g., Transcript of RSP Public Meeting 34-35, 50 (Sept. 25, 2013) (testimony of Major General

Steven Busby, U.S. Marine Corps). ;
3 See, eg., Transcript of RSP Public Meeting 30-31 (Nov. 7, 2013) (testimony of Major General Gary S.
Patton, Director, Department of Defense Sexual Assault Prevention and Response Office, noting
recent initiatives “aimed at advancing culture change, which we see as a necessary conditionto °
reducing sexual assault in the military”); Written Statement of General Mark A. Welsh, I11, Chief of
Staff, U.S. Alr Porce, to House Armed Services Committee at 3 (Jan. 23, 2013), available at
http://docs.housagov/meetlngs/AS/ASGO/20130123/100231/HHRG—113—A5'00-Wstate-WeIshG- .
20130123.pdf (describing recent training and personnel initiatives motivated by need for cultural
change); Transcript of RSP Public Meeting 183-84 (Sept.-24, 2013) (testimony of Major General Steve
Noonan, Deputy Commander, Canadian Joint Operations Command, describing policies fimplemented
to effect behavioral change). . ) )

4 The report of the Comparative Systems Subcommittee will elaborate on these issues.

v
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 violence has-unfortunately been commonp
~ byleadinga cultural shift towa

Rape and sexual assault pose distinctive challenges in the U.S. military, which

remains predominantly male and marked by imbalances of power among the ‘
individuals who serve.S We entrust our military with the legitimate use of force to
support and defend our country and Constitution against all enemies, a duty it bears

in part by drawingon a history of war and military successes in which sexual
lace.6 Commanders must overcome this

rd greater respect for gender equality andj }egitimatg
away from a norm that celebrates only aggtessive

avenues for sexual expression,
slight change in course. It is a sea change, albeit one

male sexuality. This shiftis no
thatis underway.” '

If commanders remain focused-on implementing this change, they will
continue to improve the confidence of survivors of rape and sexual assault in the
military’s ability to :espond._ Survivors, and their families and communities, will be

able to trust that assailants with stellar military records or mission-essential skills

will niot be protected from legitimate prosecution.® They will realize that reprisals.

from fellow service members are not an inevitable consequence of reporting a
sexual assault. And all service members will know that attitudes that denigrate
women and gay men will not be tolerated—both because they violate regulations

and because they create conditions in which sexual assault is more likely.

Although comranders must lead the way in changing military culture, they
_are neither essential nor well-suited for their current role in the legal process of
criminal prosecution. Command authority in military justice has already been
reduced significantly over time.? It will be further limited through recently enacted

S DEF. MIL. DATA CBNTER, 2012 WORKPLACE AND GENDER RELATIONS SURVEY OF ACTIVE DUTY MEMBERS:

TABULATIONS OF RESPONSES 18, availableat ] Iittpv/wwmﬂvdmﬂi/pubs/fai/
PemonneLand_PersonneI_Readz’ness/PersonneI/WGRAIZOLTabVolume.pdﬁ )

6 Writtén Statement of Elizabeth L. Hillman to ‘the U.S. Commission on Civil Rights at 5 (Jan. 11, 2013) "
(quoting Blizabeth L. Hiliman, Front and Centér: Sexual Violence in U.S, Military Law, 37 PoL. & Soc'y
101 (2009)), available at http://www.eusccncam/HiIlman 920statement.pdf. " :

7 See, eg,, Transcript of RSP Public Meeting 31-32, 50 (Nov. 7, 2013) (testimony of Major General
Patton, noting recent Service directives that commands with more than 50 members be assessed on
command climate, including sexual assault prevention and response, within 120 days of assumption
of command, and annually thereafter); Transcript of Role of the Commander Subcommittee Meeting
209-20 (Nov. 20, 2013) (testimony of Lieutenant General Howard Bromberg, U.S. Army, as to new.
requirements of reviews of command climate survey results and of sexual assault criteria on Officer
Evaluation Reports); H.R. 3304, § 1721, 1 13th Congress: National Defense Authorization Act for

* Piscal Year 2014 (2013) (requiring tracking of compliance of commanding officers in conducting

organizational climate surveys); Written Statement of General Mark A. Welsh, 111, Chief of Staff, U.S.
Air Force, to House Armed Services Committee at 2 (Jan. 23, 2013) (discussing discipline of
commanders 4t Joint Base San Antonio-Lackland following recent leadership failures). But see Craig
Whitlock, Behavior by Brass Vexes Military, WaSH. POST, Jan. 27, 2014, at Al .

8 The report of the Victim Services Subcommittee will help us assess the best ways to address these

issues. .
9 See, e.g., Press Release, “Secretary Panetta Remarks on Capitol Hill" (Apr. 17, 2012) (announcing

-elevation of convening authority in sexual assault cases), available at
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changes.19 Yet the Uniform Code of Military Justice continues to require that
convening authorities exercise prosecutorial discretion. This mixture of roles, in
which a convening authority must both protect the overall well-being of a unit and
ensure that unit's mission is accomplished as well s decide whether a specific -
factual context warrants prosecution, creates a conflict that cuts in different
directions, all unhealthy. For example, commanders who speak out assertively on
the importance of prosecuting sexual assaults risk undermining the legitimacy of
any later court-martial convictions by exerting unlawful command influence, “the .
mortal enemy of military justice.”11 Or consider, in light of the heightened attention
now directed toward military sexual assault, defense counsel’s well-founded . .-
concern that convening authorities under pressure to demonstrate high rates of -
prosecution will:‘order courts-martial to go forward regardless of the strength. of the
evidence.12 Removing the convening authority from the charging process would
address these concerns while freeing commanders to zero in on the changes in .
culture that are our best hope for sustainable improvement in sexual assault

prevention and résponse.

The decision to prosecute is among the heaviest burdens we place on
attorneys in public service; the ethics of the prosecutor are among the most
powerful and most studied in the legal profession.1* Whether there is sufficient .

ht_:tp://www.defense.gov/tra_nscripts/transcript.aspx?transcriptid=5013; Transcript of RSP Public
Meeting 194-97 (June 27, 2013) (testimony oftestimony of Fred Borch, Regimental Historlan, us.
Army Judge Advocate Genéral's Corps, describing judicialization of military justice system); United .
States v. Stombaugh; 40 MJ. 208, 211 (C.M.A. 1994) (extending prohibition of unlawful command
influence of Article-37, UCM], to anyone acting with “mantle of command authority”).

10 Seg, e,g, HR. 3304, § 1702, 113th Congress: National Defense Authorization Act for Fiscal Year
2014 (2013) (precluding convening authorities from dismissing or modifying convictions for sexual
assault offenses and requiring them to explain in writing any sentence modification); id. at § 1705

. 8

(raquirlngﬂi‘scharge‘or'dismtssal'forz:ertain'sexoffensesandtrial‘forsuth‘offenseS'by‘generah:oun-
martial), id. at § 1708 (eliminating character and military service of accused as factor relevantto
initial disposition of offenses), id. at § 1744 (requiring review of decisions of convening authority not
to refer sexual assault charges to trial by court-martial contrary to recommendation of staff judge -

advocate).

11 United States v.
294 (Nov. 8, 2013) (testimony of Colonel Peter Cullen, Ch
(“Increasingly, defense counsel must also confront and overcome instances of unlawful command

influence in sexual assault cases. There is tremendous pressure on senior leaders to articulate zero
tolerance policies and pass judgment on those merely accused of sexual assault. Even if command
actions do not rise to the level of
unfairly prejudices an accused's right to a fair trial."); id. at 336-38 (testimony of Mr. Jack
Zimmermann of Lavine, Zimmermann & Sampson, P.C, explaining how claims of unlawful command
influence have arisen from recent training on sexual assault prevention and response).

12 Seg, e.g., Transcript of RSP Public Meeting 276-77 (Sept. 25, 2013) (testimony of Major General
Vaughn Ary, U.S. Marine Corps); id. at 277-78 (testimony of Rear Admiral Frederick Kenney, U.S.

Coast Guard),

13 See, e.g., Transcript of RSP Public Meeting 117-25 (Sept. 25, 2013) (testimony of senior staff judgé
advocates describing ethies rules to which staff judge advocates are bound and on which they are
trained); see also Robert H. fackson, The Federal Prosecutor, 31 AM. INST. CRIM. L. & CRIMINOLOGY 3

(1940).

‘Thomas, 22 M.J. 388, 393 (C.M.A, 1986); see also Transcript of RSP Public Meeting
ief, U.S. Army Trial Defense Service)

unlawful command influence, it contributes to an environment that *
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evidence to support a criminal prosecution is a question of law and discretion.

Senior judge advocates, licensed by the same authorities that license civilian .
attorneys and subject to the professional ethics codes of both civilian and military

authorities, are every bit as capable of exercising that discretion as their civilian
counterparts. :

When some of our allies adopted legal reforms to replace convening
authorities with experienced and trained prosecutors, opponents voiced concerns
about the-deterioration of command and disengagement from the problem of sexual

 assault that were very similar to those now raised by many U.S. military leaders. 1
Yet no country with independent prosecutors has reported any such dire o
consequences.1s | see no reason to defer to predictions about the impact of this
change over the pleas of survivors of sexual assault, many of whom consider an
independent prosecutorial authority the cornerstone of any effective responseto
military sexual assault.1¢ Likewise, U.S. service members who face courts-martial
deserve no fewer safeguards of an impartial and independent tribunal than service
members of other countries with whom they often serve,1” The United Kingdom,
Canada, Australia, and most other countries with well-regarded military justice
systems have already ended command control of courts-martial to protect the rights
of service members.18 That goal is consistent with the pro cedural fairness that both

14 See Transcript of RSP Public Meeting 41 (Sept. 24, 2013) (testimony of Lord Martin Thomas of
Gresford, QC, describing opposition of British commanders prior to reforms); id. at 240-41
(testimony of Air Commodore Paul Cronan, Director General, Australian Defence Force Legal Service,
describing sense of uncertainty prior to reforms among Australian commanders). T

15 See Transcript of RSP Public Meeting 71-73 (Sept. 24, 2013) (testimony of Lord Thomas); id. at 73-
74 (testimony of Professor Michel Drapeau); id. at 181-82 (testimony of Major General Blaise
Cathcart, Judge Advocate General of Canadian Armed Forces); id. at 226-28, 236 (testimony of Air
Commodore Cronan); id. at 253-55 (testimony of Commodore Andrei Spence, Naval Legal Services,

Royal Navy, United Kingdom).

WWF?MMEMM%MHM‘S)-(1estimony-of-Mr.—Brian—K.—L—ew1;,
Protect Our Defenders) (“[P)ossibly the biggest hurdle facing survivors of military sexual trauma is
the continued involvement of the chain of command in prosecuting these crimes.”); id. at 52-54

_ (testimony of Ms. Sarah Plummer that “when you're raped by a fellow service member, it's like being
raped by your brother and having your father decide the case”); see also id. at 44 (testimony of Ms,
Ayana Harrell); Transcript of RSP Public Meeting 324 (Nov. 7, 2013) (testimony of Ms. Nancy Parrish,
President, Protect Our Defenders); id. at 333-36, 407-08 (testimony of Mr. Greg Jacob, Policy
Director, Service Women'’s Action Network); Transcript of RSP Public Meeting 346-50 (Sept. 25, 2013)
(testimony of Ms. Miranda Petersen, Program and Policy Director, Protect Our Defenders).

17 Findlay v. United Kingdom, 24 Eur. Ct. H.R. 221 (1997); see also Cooper v. United Kingdom, 39 Eur.
Ct. H.R. 8 (2003); Martin v. United Kingdom, 44 Eur. Ct. H.R. 31 (2006); DEr. L. PoL’y BD,, REP. OF THE
SUBCOMM. ON MiL. J. IN COMBAT ZONES 187 ((separate statement of Board Member Eugene R. Fidell).

18 Sg L, LIBR. OF CONG, MIL. J.: ADJUDICATION OF SEXUAL OFFENSES 4-5, 55-58 (July 2013); Transcript of
RSP Public Meeting 38-42 (testimony of Lord Thomas); id. at 223 (testimony of Air Commodore
Cronan); id. at 156-58 (testimony of Major General Cathcart), see also L. L1BR. OF CONG,, supra, at42-43
(noting that Israel adopted Military Justice Law in 1955, which vested prosecutorial discretion in
independent Military Advocate General). Many other countries subject to the European Court of
Human Rights have either eliminated convening authorities or radically reduced military jurisdiction,
much like countries subject to the Inter-American Commission on Human Rights (JACHR), which has
limited military jurisdiction to address human rights abuses. For but two very recent examples of this
accelerating trend, see the IACHR response to Colombia's attempt to expand military jurisdiction and
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viFtirns and alleged perpetrators of rape and sexual assault deserve from U.S.
- military justice.

Our Panel and Subcommittees heard, again and again, that the sexual assault
problem in the military has given service members reason to pause when young
people turn to them for advice about whether they should join the U.S. armed
forces.19 That reluctance to allow our daughters and sons to embrace a life of service
to our country is the real threat to U.S. military effectiveness at stake in this debate.
An impartial and independent military justice system that operates beyond the
grasp of command control would help restore faith that military service remains an
honorable, viable choice forall. - - . : o

-~

Talwan’s abolition of military justice entirely, both in January 2014. See Inter-American Commission
on Human Rights Press Release, “IACHR Expresses Concern over Constitutional Reform in Colombia”
(Jan. 4, 2013), available at https:/ /www.oas.org/en/iachr/media_center/PReleases/Z013 /004.asp;
Amnesty International Public Statement, “Talwan government must ensure the reform of military
criminal procedure legislation lives up to its promise of greater accountability” (Jan. 13, 2014),
available at http://www. amnesty.org/en/library/asset/ASA38/001/201 4/en/5c6a95be-d90c-4378-
8a6c-d941c2a83ch4/asa380012014en.pdf.
19 See, e.g,, Transcript of Role of the Commander Subcommittee Meeting 41 (Jan. 8, 2014) (testimony of
‘Rear Admiral (ret.) Marty Evans, U.S, Navy); id. at 71-76 (testimony of Ms. K. Denise Rucker Krepp,
former U.S. Coast Guard JAG and former Chief Counsel, U.S. Maritime Administration); Transcript of
RSP Public Meeting 72-75 (Nov. 8, 2013) (testimony of Ms. Marti Ribeiro, former U.S. Air Force staff
sergeant); id, at 348 (testimony of Mr. Zimmermann); compare with, Transcript of RSP Public Meeting
56 (Sept. 24, 2013) ("The fact that our system is predicated on the JAG making the decision in the
context of minimizing command influence, I think, enables us as parents, at least in Israel, to sleep .
more soundly at night."); id. at 96-97 (testimony of Professor Drapeau, noting “increased sense of
confidence that those who become victims of crimes, many of them our sons and daughters serving
in uniform" have in Canadian military justice system after removal of convening authority from
commanders); id. at 46 (testimony of Lord Thomas) (“[T]he public has the right to expect for their
sons and daughters who enlist the same standards of fairness in the military system of justice as

would be their entitlement in civilian life.”).

.
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OVERVIEW OF MENTAL HEALTH RECORD CONFIDENTIALITY
IN THE MILITARY JUSTICE SYSTEM

Military justice system protects psychotherapist-patient communications in three important ways:
1. Military Rule of Evidence (MRE) 513, Psychotherapist-patient privilege;

2. Department of Defense (DoD) Policy: DOD Instruction (DODI) 6490.04, Mental Health
Evaluations of Members of the Military Services and DODI 6490.08, Command Notification
Requirements to Dispel Stigma in Providing Mental Health Care to Service Members; and

3. The Health Insurance Portability and Accountability Act of 1996 (HIPAA), Pub.L. 104-191.

MRE 513 prevents the release of a patient’s mental health records in a court-martial unless a military judge
specifically rules they are necessary, and then only following a private review by the judge

-- Judges will first review records privately (“in camera”) and order the records sealed prior to
making any ruling on release. While there are other exceptions, generally records are not released
unless the judge finds that a constitutional requirement exists, e.g., Confrontation Clause issues

-- There is no uniform federal or state rule with which to compare MRE 513; the federal system
continues to rely on developing case law to define this privilege (also known as common law)

DoD Policy, implemented through DoD Instructions, seeks to foster a culture of support in the provision of
mental health care in order to dispel the stigma of seeking mental health care.

-- Mental health providers do not notify commanders when a servicemember seeks mental health
counseling unless a safety or operational necessity exists, for example:

--- The servicemember presents a harm to self, others, or mission

--- Special personnel, such as those overseeing nuclear weapons

--- Inpatient care or acute medical conditions interfering with ability to perform duties

--- Substance abuse treatment program (may impact ability to perform duties)

--- Other special circumstances in which proper execution of the military mission outweighs
the interests served by avoiding notifications.

-- Providers are cautioned to keep any disclosure to the minimum amount of information to satisfy
the purpose of the disclosure, and when applicable, will advise how the commander or supervisor
can assist the Servicemember’s treatment.

HIPAA rules when combined with DoD rules, protect personally identifiable health information (PHI) in
any form with limited exceptions. Medical and mental health records may not be used or disclosed without
the patient’s consent unless ordered by court order or subpoena, or to assure proper execution of the
military mission and determine the member’s fitness for duty.

-- When seeking any PHI without an individual’s consent for law enforcement purposes, the same
rules apply to military as civilians; victims also receive additional protections on how PHI is used
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DETAILED BACKGROUND INFORMATION ON

MENTAL HEALTH RECORD CONFIDENTIALITY
IN THE MILITARY JUSTICE SYSTEM

M.R.E.Military Rule of Evidence (MRE) 513, Psychotherapist-patient privilege

- MRE 513 represents the balance of protecting confidential communications between a psychotherapist
and a patient, the military’s need to know the fitness of its members, and the interests of justice

- General rule of privilege. A patient has a privilege to refuse to disclose and to prevent any other person
from disclosing a confidential communication made between the patient and a psychotherapist or an
assistant to the psychotherapist, in a case arising under the Uniform Code of Military Justice (UCMYJ), if
such communication was made for the purpose of facilitating diagnosis or treatment of the patient’s
mental or emotional condition. The words “under the UCMJ” in this rule mean Rule 513 applies only to
UCM]J proceedings

- MRE 513(d)(8) allows admission or disclosure of a communication only when constitutionally required
-- “Constitutionally required” means the communication may be released only in narrow
circumstances where the accused could show harm of a constitutional magnitude if such

communication was not disclosed

-- Special care is taken to narrowly tailor the release of privileged communications to only those
statements which are relevant and whose probative value outweighs the danger of unfair prejudice

-- MRE 513(e) sets the procedure for determining the admissibility of patient records or
communications, which include the records of victims

--- A party must file a written motion at least 5 days prior to entry of pleas specifically describing
the evidence and stating the purpose for which it is sought or offered

--- The patient/victim must be notified that the motion has been filed and that the victim has the
reasonable right to attend and be heard through counsel at a hearing that may be closed

--- The military judge shall examine the evidence in camera if such examination is necessary to
rule on the motion

--- To prevent unnecessary disclosure of evidence of a patient’s records or communications, the
military judge may issue protective orders or may admit only portions of the evidence

--- The motion, related papers, and the record of the hearing shall be sealed and shall remain under
seal unless the military judge or an appellate court orders otherwise

- MRE 513 was based in part on proposed Federal Rule of Evidence (FRE) 504, which was never adopted.
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-- Jaffee v. Redmond, 518 U.S. 1 (1996) established the psychotherapist-patient privilege in civil
proceedings under FRE 501. This general privilege refers federal courts to the Constitution, Acts of
Congress, Supreme Court rules, and the common law. In civil cases, state privilege laws also apply
under FRE 501.

-- Some states have implemented Psychologist-Client Privileged Communications Statutes. While
some of the statutes are explicitly modeled on attorney-client privilege, implementation varies.
Virginia’s statute, by contrast, is not modeled on attorney-client privilege but uses a “judicial discretion
exception” in all court cases involving doctor-patient and therapist-client privilege. “...disclosure may
be ordered when a court, in the exercise of sound discretion, deems it necessary to the proper
administration of justice.” (Code of VA § 8.01-399.)

Department of Defense Instruction (DoDI) 6490.08, August 17,2011 & DoDI 6490.04, March 4, 2013
- Itis DoD policy that:

-- The DoD shall foster a culture of support in the provision of mental health care in order to dispel the
stigma of seeking mental health care

-- Healthcare providers shall follow a presumption that they are not to notify a Service member’s
commander when the Service member obtains mental health care

-- Healthcare providers shall notify the commander concerned when a Service member meets the
criteria for one of the following mental health or related circumstances related to fitness and suitability
for service (harm to self, harm to others, harm to mission, special personnel, inpatient care, acute medical
conditions interfering with duty, substance abuse treatment program, command-directed mental heaith
evaluation, other special circumstances in which proper execution of the military mission outweighs the
interests served by avoiding notifications)

-- In making a disclosure, healthcare providers shall provide the minimum amount of information to
satisfy the purpose of the disclosure, and when applicable, will advise how the commander or supervisor
can assist the Service member’s treatment

The Health Insurance Portability and Accountability Act of 1996 (HIPAA), Pub.L. 104-191
- The Department of Defense implemented specific rules to provide protection for personally identifiable

health information or protected health information (PHI) under HIPAA with limited exceptions
consistent with HIPAA’s Privacy Rule. PHI includes medical and mental health records.

- PHI may be used or disclosed with the patient’s consent

- PHI may be released as ordered by and only to the extent authorized by court order or administrative
subpoena '

- PHI of military members may be released to the appropriate military command authority to assure

proper execution of the military mission and determine the member’s fitness for duty

KAy X
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- PHI may be released for a law enforcement purpose to a law enforcement official, in compliance with
and as dimited by relevant requirements of a subpoena, summons or investigative demand, if the
information sought is relevant and material to a legitimate law enforcement inquiry; the request isin
writing, specific and limited in scope to the information that is sought; and information that does not
identify the individual could not reasonably be used.

- PHI may be released in response to a law enforcement official's request for such information regarding
a crime victim only if the victim consents; or, if the victim is unable to consent or there is some other
emergency circumstance. If the victim is unable to consent, law enforcement must represent that the
information won’t be used against the victim and the information is necessary to investigate a crime
committed by someone other than the victim.

¢ e - 302152
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DEPARTMENT OF THE NAVY
OFFICE OF THE JUDGE ADVOCATE GENERAL
WASHINGTON NAVY YARD
1322 PATTERSON AVENUE SE SUITE 3000
WASHINGTON DC 20374-5066

IN REPLY REFER TO:
February 10, 2014

The Honorable Lindsey O. Graham
Committee on Armed Services
United States Senate

Washington, DC 20510

Dear Senator Graham:

Thank you for inviting me to provide my professional opinion on legislative proposals to
remove commanders from the decision-making process for sexual assault crimes. While my
comments of July 24, 2013 on the critical role of commanders in the military justice system are no
less pertinent today, it is important to consider the meaningful changes made since then and the
efforts underway to improve the military justice system and climinate sexual assault from our ranks.

As you know, the National Defense Authorization Act for Fiscal Year 2014 (FY14 NDAA)
includes more than thirty provisions related to military justice matters, ranging from statutory
implementation of existing policy to significant changes to a commander’s clemency authority and
the nature of the Article 32 proceeding. Additionally, new programs, such as the Victims’ Legal
Counsel Program and the Deployed Resiliency Counselor program, and procedural changes
requiring initial disposition decisions for sexual assault to be made by officers in the grade of O-6 or
above who are designated as special court-martial convening authorities, represent important
developments in military justice and in our care and support for victims.

Several comprehensive studies are underway that will assess the military justice system as a
whole and measure the effectiveness of DoD efforts to prevent and respond to sexual assault. In
October, the Secretary of Defense directed the General Counsel of the Department of Defense to
conduct a broad review of the Uniform Code of Military Justice (UCMJ). This is the most
substantial and comprehensive study of the military justice system by military justice experts and
practitioners since 1983. Another critical assessment, directed by President Obama on December
20, 2013, will report on DoD progress in the area of sexual assault prevention and response and
assess the need for any further changes to the military justice system. Additionally, the Navy, in
cooperation with the other Services, continues to support the Joint Service Committee on Military
Justice in its review of the changes mandated by the FY14 NDAA and in drafting implementing
directives and regulations. Together, these reviews are poised to introduce fundamental reforms
that ensure our justice system continues to hold offenders appropriately accountable, protects the
due process rights of the accused, provides victim care and support, and maintains the highest
standards of discipline.

Finally, the Response Systems to Adult Sexual Assault Crimes Panel (RSP) continues its
review and is expected later this year to provide a comprehensive assessment that will include
thorough analysis on the role of the commander in the military justice system. Of note, after over
six months of intense focus, the RSP recently found that the evidence does not support a conclusion
that removing the authority of senior commanders to convene courts-martial will reduce the
incidence of sexual assault, increase reporting, improve investigations and prosecutions, increase
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conviction rates, or increase victim confidence in the fairness of the military justice system. It
would be counterproductive to remove or curtail the role of the commander in military justice
without the benefit of the Panel’s complete insight and analysis.

In sum, I have continuing concerns about enacting of further legislation before we can assess
the impact of recent legislation, policy changes, and new programs, and before the above-described
efforts are complete.

Once again, thank you for the opportunity to offer my opinion as Congress weighs proposals
to eliminate or diminish the authority of the commander in the military justice system. Iam willing
and ready to assist Members of Congress in understanding the potential second and third-order
effects of proposed legislation and the possible adverse impact it may have on our shared goals.

Sincerely,

Vice Admiral, J §/Navy
Judge Advocate General
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DEPARTMENT OF THE NAVY
OFFICE OF THE JUDGE ADVOCATE GENERAL
WASHINGTON NAVY YARD
1322 PATTERSON AVENUE SE SUITE 3000
WASHINGTON DC 20374-5066

IN REPLY REFER TO:

January 10, 2014

The Honorable Kirsten E. Gillibrand
United States Senate
Washington, DC 20515

Dear Senator Gillibrand:

On behalf of the Chief of Naval Operations, the following is provided in response to your
letter of December 9, 2013, requesting data related to the administration of military justice within
the Navy. I have listed each of your seven questions followed by the Navy’s responses from
available data we have collected.

1. How many active duty officers in the Navy currently serve in a command position? Of
those commanders, how many have UCM.J authority over the members of their command?

There are currently 1,422 active duty Navy officers serving in command positions. Of those
officers, all 1,422 have the authority to impose nonjudicial punishment (NJP) pursuant to Article 15
of the Uniform Code of Military Justice (UCMI); however, not all have authority to convene courts-
martial.

2. Of the commanders with UCM.J authority, how many are Summary Court Martial
Convening Authorities? How many are Special Court Martial Convening Authorities? How many
are General Court Martial Convening Authorities?

Of the 1,422 officers with authority to impose NJP, approximately 90%, or 1,280 officers,
are Special Court-Martial Convening Authoritics (SPCMCA). These SPCMCAs are also Summary
Court-Martial Convening Authorities (SCMCA), as SCMCA is inherent in SPCMCA. The
remaining 10% (approximately 142 officers) have NJP authority, but do not have court-martial
convening authority (e.g., an admiral granting authority, in accordance with U.S. Navy Regulations,
to an Q-6 chief of staff to impose NJP on enlisted personnel within the command).

Of the 1,422 officers with authority to impose NJP, 200 (14%) are General Court-Martial
Convening Authorities (GCMCA). All Flag officers in command of units or activities of the Navy
are GCMCAs, as are certain O-6 commanding officers designated by the Secretary of the Navy.
These officers are also SPCMCAs and are included in the figures above.

3. How many officers with command authority have their convening authority privileges
withheld, particularly by the General Court Martial Convening Authority? For example, the first
flag officer in the chain of command might withhold the authority to punish certain offenses.

In accordance with Secretary of Defense direction on April 12, 2012, the Navy withheld

initial disposition authority (to include NJP, SCMCA, and SPCMCA) from all O-5 and below
commanding officers for specified sexual assault and collateral offenses. Aside from this
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specific action, withholding of convening authority is rare. For example, in the USS Enterprise
“XO0 Movie Night” cases in 2011, convening authority was withheld from individual commanders
and consolidated under one disposition authority in order to ensure appropriate investigation and
accountability for multiple officers that had transferred to different commands.

4. What percentage of Article 15 punishments are offered by active duty officers in a
command position who are not Convening Authorities?

In fiscal years 2012 and 2013, 305 of 17,097 NJPs (1.8%) were imposed by active duty
officers in a command position who are not Convening Authorities. Additionally, 763 NJPs (4.5%
of the total) were imposed by Officers-in-Charge (OICs) who are also not Convening Authorities.
Your question requested information over the past four years; however, pursuant to the Department
of the Navy’s Record Management Manual (SECNAV M-5210.1) implementing 44 U.S.C. Chapter
33 (Records Disposal), the Navy only retains NJP records at the command level for two years.

3. What percentage of commanders who have the ability to administer Article 15
punishments do not also have the authority to convene a General Court Martial? Please specify the
data used to obtain this percentage.

Approximately 86% of officers with authority to impose NJP do not also have GCMCA.
This percentage reflects that there are currently 1,422 officers in command with authority to impose
NJP, including 200 O-6 and above officers with GCMCA and 1,222 0-6 and below officers who do
not have GCMCA.

6. What percentage of Article 15 punishments are administered by General Court Martial
Convening Authorities?

Approximately 6.5% of Article 15 punishments were imposed by GCMCAs over the past
two fiscal years. This percentage reflects that there was a total of 17,097 NJPs, with 1,110 of those
NJPs imposed by GCMCAs.

7. What percentage of Article 15 punishments are administered for one of the offenses that
are excluded from the Military Justice Improvement Act? A complete list of the excluded offenses is
attached.

The Navy does not compile and report the requested information.

If I may be of any additional assistance, please let me know.
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DEPARTMENT OF THE NAVY
HEADQUARTERS UNITED STATES MARINE CORPS
3000 MARINE CORPS PENTAGON
WASHINGTON, DC 20350-3000

INREPLY REFER TO:
5800
JAM

10 FEB 2014

The Honorable Lindsey Graham
Committee on Armed Services
United States Senate
Washington, DC 20510

Dear Senator Graham,

I am writing in response to your letter of February 10, 2014. Thank you for the opportunity to
comment on proposed legislation regarding a commander’s decision-making authority in certain military
justice actions, including sexual assaults. The Marine Corps takes the crime of sexual assault very
seriously, and is working hard to prevent sexual assaults from occurring, and if they do occur, to have
world-class response systems in place. Marine commanders at all levels are successfully leading our
efforts, and are the key to future continued success. I believe that an essential aspect of our commanders
ability to win the fight against sexual assault is their ability to convene courts-martial for Marines accused
of sexual assault." I will briefly address three areas in support of my position: (1) Marine Corps’ efforts
and successes in fighting sexual assault; (2) commandership and discipline in general; and (3) current
studies and changes of military justice.

Marine Corps’ efforts to fight sexual assault

Over the last two years, the Marine Corps has aggressively attacked sexual assault, with
commanders leading the way. Beginning in the summer of 2012, the Commandant of the Marine Corps
directed an operational planning team to come up with a comprehensive plan to eliminate sexual assault
and encourage victims to trust that their reports of sexual assault were taken seriously. The result of the
planning team was the Commandant’s Sexual Assault Campaign Plan, which he signed in June 2012.
The Commandant also traveled around the world in 2012, bringing the message to his Marines that our
heritage and behavior as individual Marines, not just as combat technicians, is what makes us successful
on the battlefield. The Campaign Plan, with its accompanying overhaul of sexual assault and response
training, has been tremendously successful in increasing victim trust in the chain of command. In FY
2013, the Marine Corps experienced over an 80% increase in total sexual assault reporting. A significant
portion of this reporting related to alleged offenses that occurred prior to their entry into the Marine
Corps, or over one year before the date of the report. This increased reporting tells us two very important
things. First, direct and engaged leadership by commanders can increase victim confidence in the chain
of command and the military justice system. This increased reporting is an important bridge to both
victim care and offender accountability. Second, increased reporting will require an appropriate increase
in the resources available to deal with the effects of increased reporting.

The Commandant anticipated that his Campaign Plan would increase reporting, and therefore
restructured the Marine Corps legal community to ensure that it was equipped to handle a corresponding
increase in sexual assault cases. In October 2012, the Marine Corps completely restructured its legal
community into a regional model with Regional Trial Counsel offices that contain an ability to assemble
Complex Trial Teams for all types of complex prosecutions, including sexual assaults. This restructuring
enabled the Marine Corps to successfully handle the corresponding increase in courts-martial that
naturally follows an increase in reporting. Between FY 2012 and FY 2013, Marine Corps adult and child
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sex offense prosecutions increased from 59 to 119. Separate from the expected increase in reporting and
prosecutions, the Marine Corps’ Victims’ Legal Counsel Organization (VLCO) was created gnd became
fully operational on January 1, 2014, The USMC VLCO provides legal representation by panonned
judge advocates to victims of all crimes, in addition to the FY'14 NDAA requirement for victims of sexual
assault. The new VLCO contains 15 new judge advocate billets that require military justice experience.

My main focus as the senior uniformed lawyer in the Marine Corps is to ensure I have the right
judge advocates in the right billets, with the right supervisors, to handle the changing nature of our
military justice practice. This includes not only the prosecutors and VLCO counsel I have already
mentioned, but defense counsel to zealously represent our Marines accused of Uniform Code of Military
Justice (UCM]J) violations. With this in mind I must note that separate from our increase in sex offense-
related prosecutions, between 2012 and 2013, we experienced approximately an 8% increase in general
courts-martial, and approximately a 12% increase in contested courts-martial, with nearly 50% of all of
our courts-martial being contested. These more serious, and resource-heavy, cases represent the types of
cases that would be removed from the commander under the proposed legislation you asked me to
comment on. The proposed legislation directs that the Services implement it in a resource-neutral
fashion, However, I believe the legislation will require a significant increase in experienced judge
advocate billets in addition to our currently existing requirements. If directed to implement the legislation
with current resources, I would have to remove experienced judge advocates from key billets in the areas
of staff judge advocates, military judges, prosecutors, defense counsel, and VLCO counsel. I believe
personnel assignments of this nature would critically hurt the fair and efficient administration of military
justice. Ido not believe this an acceptable risk of the proposed legislation, especially considering the lack
any potential improvement to our current convening authority-based military justice system.

C andership and Discipline

While commanding the Continental Army, George Washington stated: “Nothing is more harmful
to the service than the neglect of discipline; for that discipline, more than numbers, gives one army
supetiority over another.” This statement is still true today, but I believe that in current discussions about
the “role of the commander in military justice,” the definition or concept of “discipline” has been
distorted. Discipline is more than following orders and being on time to a military function. The
profession of arms is more than a “job” and our responsibility to be ethical, lawful, and disciplined
warriors exists in both peace and during the chaos of combat. Commanders must therefore hold Marines
responsible for their full range of behavior, not just their ability to perform military tasks. Marines must
know that any offense against the greater societal good—whether a “military society” offense or a
“civilian society” common-law criminal offense—is an offense against “good order and discipline” a
commander will address. If we do not continue to trust our commanders to handle this full spectrum of
discipline, we will lose our superiority as a fighting force that General Washington described. 1 firmly
believe we can and should trust our commanders in this role, but I also believe that evolutionary, vice
revolutionary, changes in our military justice system can make our system even better, especially in the
area of sexual assault.

Current studies and changes in military justice

I have closely followed the work of the Congressionally-created Response Systems Panel (RSP),
and I completely agree with the RSP’s Role of the Commander Subcommittee’s January 29, 2014 “Initial
Assessment of Whether Senior Commanders Should Retain Authority to Refer Cases of Sexual Assault to
Courts-Martial.” The Subcommittee found, and the full RSP preliminarily agreed by a 7-2 vote, that:

[T]he evidence does not support a conclusion that removing authority to convene courts-
martial from senior commanders will reduce the incidence of sexual assault or increase

2
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reporting of sexual assaults in the Armed Forces. Nor does the evidence indicate it will
improve the quality of investigations and prosecutions or increase the conviction rate in
these cases. Further, the evidence does not supporl a conclusion that removing such
authority will increase confidence of victims of sexual assault about the fairness of the
military justice system or reduce their concerns about possible reprisal for making reports
of sexual assault. As a result, the Subcommittee’s assessment at this time is that the
authority vested in senior commanders to convene courts-martial under the Uniform
Code of Military Justice (UCMYJ) for sexual assault offenses should not be changed.

Taking the RSP’s findings and the Marine Corps’ commander-led successes in the fight against
sexual assault, I find no reason to implement the proposed legislation. As I stated earlier in this letter, I
do support evolutionary change, and I think it is important to note that the FY 14 NDAA will greatly
change not only sexual assault prevention and response programs, but the overall practice of military
justice. Significant changes have been made to every phase of the military justice process, with the main
goal of increasing victim confidence in the military justice system. Ihave attached a chart that depicts the
comprehensive nature of the NDAA changes. Keeping in mind that a criminal justice system should be
relatively stable and predictable, and that major changes to it should be implemented, executed, and
measured for success before undertaking revolutionary change, I strongly caution against removing the
commander’s central authority under the UCMJ.

I believe the Department of Defense should be given time to implement the FY'14 NDAA and
measure its impact. While that is happening, I eagerly await the final recommendations of the Response
Systems Panel, the formation and findings of the RSP’s follow-on Judicial Proceedings Panel, and the
Secretary of Defense-directed comprehensive review of the UCMI. As an indicator of my support for
evolutionary and deliberate changes to our military justice system, I have assigned three judge advocates
to the Secretary of Defense’s study, including an experienced military justice practitioner who is coming
straight from a trial judge’s billet.

I look forward to continued engagements with Congress as we share the same goals of fighting
sexual assault and ensuring the United States military remains the most disciplined and effective fighting
force in the world.

Sincerely,
Vaughn A, Ary
Major General, U.S. Marine Corps

Staff Judge Advocate to the
Commandant of the Marine Corps
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Overview

= Sexual assault reporting FY11-FY13 and
FY12 “waterfall”
= Military justice statistics for all sexual offenses

2012 legal community restructuring
 Complex Trial Teams

= Victims’ Legal Counsel Organization (VLCO)
« Supports victims of all offenses

CMC-directed judge advocate personnel review
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USMC Annual Report Data

FY13/FY12/FY11 Results
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Military Justice Statistics for All Sexual Offenses
* Includes Child and Domestic Partner Cases

= FY12
» 56 sexual offense GCM/SPCM cases brought to trial
» 28 convictions for a sexual offense — 50% rate
« 22 additional convictions for non-sexual offenses
« Total conviction rate: 89%

= FY13
+ 119 sexual offense GCM/SPCM cases brought to trial
* 61 convictions for a sexual offense — 51% rate
» 40 additional convictions for non-sexual offenses
« Total conviction rate: 85%

= From FY12-FY13, 160% increase in contested sex offense cases.

402826



Judge Advocate-related structure changes

FY12 legal community restructuring

» Regional Complex Trial Teams (CTT) are task-organized for specific cases with embedded support by
experienced prosecutors, criminal investigators, admin, and civilian Highly Qualified Experts (HQES).

» The Trial Counsel Assistance Program (TCAP) ensures the availability of advanced training for counsel
across the Marine Corps, including courses on Prosecuting Alcohol-Facilitated Sexual Assault, Advanced
Litigation and Trial Advocacy, and others.

» These and other capabilities have allowed the Marine Corps to maintain high quality of practice while
prosecuting an increased quantity of sex offense cases arising from the increase in reporting of sex
offenses.

USMC Victims’ Legal Counsel Organization (VLCO)

* 15 active duty, full-time judge advocates organized in a regional model that mirrors prosecution and defense
organizations.

* Provides legal advice and representation to eligible victims of crime.

* Eligibility: Active duty members, reservists on active duty, and their dependents who are victims of
sexual assault or other crimes.

°* Between 1 Nov 13 and 21 Feb 14, 247 victims have used VLCO services.
° 60% were victims of sexual assault.
2014 — CMC-directed review of judge advocate personnel policies
* Reinforce and ensure success of 2012 restructuring and VLCO.

* Ensure we have properly trained and qualified judge advocates to serve as military judges and supervisors
in our prosecution, defense, and VLCO sections.
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