
 
 

Narrative responses have been consolidated by the Response Systems Panel (RSP).  Please forgive 
formatting errors in text and data.  Source documents for narrative responses can be obtained by 

contacting the RSP. 

 
19. (ALL) If a potential conflict of interest exists for convening authorities in these cases, what 

mechanisms can and do the Services employ to ensure appropriate response to sexual 
assault allegations?   

 
DOD DOD SAPRO: 

Under Rule for Courts-Martial 306, charges may be disposed of by dismissing 
them, forwarding them to another commander for disposition, or referring them to 
court-martial.  R.C.M. 306 discussion.  Please review Services’ responses for 
service-specific procedures. 
 
The Department believes senior commanders -- convening authorities -- play a 
fundamental role in establishing an environment where sexist behaviors, sexual 
harassment, and sexual assault are not tolerated, condoned, or ignored.   
 
As indicated in our response to question #16, we are continuing to work to make 
the command structure even more robust and ensure appropriate response to 
allegations of sexual assault.  In addition to those efforts described above, in March 
2013, Secretary Hagel ordered a review of authorities under Article 60 of the 
Uniform Code of Military Justice (UCMJ).  The review was conducted by the 
Office of the General Counsel and informed the development of legislative 
proposals on post-trial powers of court-martial convening authorities.  
 
As previously discussed, the Department has also injected more senior oversight 
into the disciplinary decision-making process is by involving a senior commander 
and respective military attorneys in the initial decision about how cases of sexual 
assault should be "disposed" (e.g. handled with regard to disciplinary action).  
Effective June 2012, the initial disposition authority was withheld from 
commanders who are not at least special court-martial convening authorities and O-
6s for the most serious sexual assault offenses (i.e., rape, sexual assault, forcible 
sodomy and attempts to commit these offenses).  This added layer of oversight 
ensures seasoned and experienced senior leaders who are removed from the unit 
make decisions on initial disposition of cases.   

CJCS If there is a conflict of interest in a case, the UCMJ directs that the convening 
authority absolve him or herself from the case, and if he or she does not, a military 
judge will resolve the question at court-martial.  Because under current law, the 
convening authority and the commander are typically the same person, it would 
automatically goes up the chain to the next commander for disposition.  Under 
certain circumstances, a commanding general may appoint a consolidated 
convening authority, as sometimes happens in complex war crimes cases. 

USA The Army has consolidated the response to questions 16 and 19: 
 
In general, conflicts of interest can be either actual or perceived.  Commanders at 
all levels of command deal with both issues as they arise.  Certainly a commander 
can be faced with a “perceived” conflict of interest.   
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In the cases of actual conflict of interest, for example the commander is a witness to 
an offense, the Manual for Courts-Martial (MCM) and military jurisprudence sets 
out limitations and disqualifications for how that commander may act within the 
overall court-martial process.  See, e.g., Rule for Courts-Martial 504.  It is very 
common for a commander to be the victim of an offense or principle witness to an 
allegation such as failure to obey a lawful order or disrespect, in such a case, that 
commander may function as an “accuser” within the meaning of the MCM, but 
would be disqualified from acting as a convening authority and would have to 
forward the case to a superior commander for disposition without recommendation.  
As allegations move up the chain of command to more senior commanders, in 
general, the greater the degree of separation between the accused and the 
commander acting on the case, or alternatively the commander and the victim in a 
case.   
 
In cases of sexual assault, the initial disposition authority has been reserved to at 
least the brigade (O6) level commander with approximately 3,000 to 5,000 Soldiers 
in the command.  It is likely that commander has little or no personal knowledge of 
either the accused Soldier or the victim of an offense.  Even then, the final 
disposition authority will likely be a division level commander (O8 or two star 
general) with the authority to refer a case to a general court-martial authority.  A 
division commander has approximately 10,000 to 15,000 Soldiers in the command 
and is generally even more removed from personal knowledge of either the accused 
Soldier or the victim of an offense.  The movement of a case up a chain of 
command is accompanied by legal advice all along the way.  Generally, charges are 
not preferred, let alone forwarded up the chain of command, without legal analysis 
and input from varying levels of judge advocates.  It is very likely that an actual 
conflict of interest would be identified by all of the parties before the case reaches 
the final disposition authority.   
 
One of the very first “mechanisms” which comes into play in the resolution of an 
actual conflict of interest is the integrity of the commander involved.  Commanders 
are selected for the few and cherished command billets, not only because of their 
demonstrated skills and successes, but also for the moral character and leadership 
they have demonstrated.  Integrity is a personal characteristic considered in the 
selection of a Soldier for a command billet.  It is likely that in a discussion with a 
legal adviser, the commander will self-identify an actual conflict of interest in the 
case and ultimately will forward the case to a superior commander for disposition.  
Also, should an actual conflict of interest be disclosed at any time throughout the 
court-martial process up to the time of initial action post-trial by the convening 
authority, there are numerous mechanisms built into the MCM – including Article 
60, UCMJ – to allow resolution of that conflict, these include supplemental 
discovery, motions at any time during the process, writ appeals, recusal of specific 
commanders from certain actions or authority, or post-trial hearings. 
 
The issues of “perceived” conflicts of interest are largely fact specific.  While 
within the military justice system as a whole, the perception of a conflict of interest 
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is usually raised by the defense or the accused alleging some conflict (personally 
bias, unlawful command influence, which would prevent a specific commander 
from taking action (referral, assignment of resources, production of witnesses, etc.) 
in a case.  In those cases, the defense is able to litigate the issue of perceived 
conflicts and seek specific relief (withdrawal of the referral, change of venue, 
disqualification of a convening authority, etc.) from a court. 
 
When a perceived conflict of interest is raised by a witness or victim in a case, the 
judicial recourse is generally not available, but redress must be sought directly from 
the commander in question, from a superior commander within the chain of 
command, through the trial counsel, through the Staff Judge Advocate, through the 
Victim Advocate, through the Victim Witness Liaison, now through the Special 
Victim Counsel, through the Inspector General’s office, by filing an Article 138 
complaint, by contacting any number of civilian representatives in either the 
Legislative or Executive branches, or by alleging the criminal offense of 
maltreatment of a subordinate by a commanding officer.  Commanders are acutely 
aware that both either superior commanders, members of their units, and the 
American people hold individual commanders accountable for the decisions they 
make, including those related to military justice and victim support.      
 

USAF There are several safeguards built into the military justice system to prevent 
commanders from responding inappropriately to sexual assault allegations: 
 
i.    SecDef initial disposition authority withhold for sexual assault allegations  – On 
28 June 2012, Sec Panetta instituted a policy that all allegations of rape, sexual 
assault, forcible sodomy, and attempts thereof must be referred to the first O-6 or 
higher in the chain of command who is also a special court-martial convening 
authority.  The accused’s unit commander may not make the initial disposition 
decision. 
 
ii.    Mandatory consultation with SJA – Commanders must consult their SJAs 
before disposing of sexual assault allegations.  Furthermore, under Article 34, 
UCMJ, a case may not be referred to a General Court Martial (GCM) without first 
receiving written advice from the servicing SJA that a) the specification alleges an 
offense, b) the specification is warranted by the evidence, and c) the court-martial 
would have jurisdiction over the offense. 
 
iii.    Complaints against commanders under Article 138, UCMJ – Any military 
member who a) believes he/she has been wronged by his/her commander, b) seeks 
redress by that commander, and c) is refused redress, may compla in to 
any superior officer.  That superior officer must then forward the complaint to the 
GCMCA over the subject of the complaint.  The general officer in receipt of the 
complaint must then investigate the complaint and, as soon as possible, report the 
findings to the Service secretary. 
 
iv.    Inspector General – Airmen who feel they have been negatively affected by 
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their commander’s violation of a rule (for example:  failure to forward a sexual 
assault allegation to the SA-IDA) may complain to the IG office, who, upon 
confirmation of the complainant’s standing to make the complaint and the IG’s 
jurisdiction over the issue, will investigate the complaint. 

USN The Navy requires that all unrestricted reports of sexual assault be reported up the 
chain of command. Commanders are required by order to notify the Naval 
Criminal Investigative Service (NCIS) of all unrestricted reports of sexual assault 
so NCIS can initiate an independent investigation into the allegations. In addition 
to the required initial and periodic update operational reports submitted via naval 
message to the chain of command, convening authorities in their role as 
commanders must personally advise the first Flag officer in their chain of 
command after any unrestricted report of sexual assault, ensuring senior level 
visibility on allegations and on case resolution. Further, in cases where victims 
feel uncomfortable reporting the alleged assault to their chain of command (for 
example, where the alleged offender is a senior person at the command) the victim 
has numerous other reporting options. These options include reporting the alleged 
sexual assault to the DoD SAFE Helpline, the Sexual Assault Response 
Coordinator (SARC), a victim advocate (VA), the Naval Criminal Investigative 
Service (NCIS), a Victims’ Legal Counsel, a chaplain, civilian law enforcement, 
etc. In addition, after making a report of sexual assault, the victim can request an 
expedited transfer from the command. 
 

USMC See answer to Question 15. 
 

USCG Question 16 and 19 are the same. This question was answered in Question 16. 
 
  




















































































