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67.  (ALL) Please provide any general policies or rules that contain guidance regarding a 
commander’s charging decision for preferral and referral, or declining to proceed to court-
martial in a sexual assault case.  (Please note: the RSP is familiar with the rules and requirements 
to avoid undue command influence.  This question is directed at whether there are any other set 
of factors or considerations to guide commanders in their decision making process to take further 
adverse action against an accused in a sexual assault case.)    
CJCS The decision to appoint a commander includes consideration of which leaders possess 

the appropriate temperament, i.e. who can approach leadership with the judiciousness 
required to make these decisions.  Under the UCMJ, commanders are charged with 
maintaining good order and discipline.  The responsibility includes the use of courts-
martial to punish bad behavior, as in the civilian world, but also, when appropriate, to 
ensure that the disciplinary system provides appropriate deterrence and education to the 
rest of the command about the high standards to which we hold the military. 
 
Commanders cannot go forward to general court-martial unless there is a reasonable 
basis for which and every charged specification.  However, if there is a reasonable basis 
to believe that crime(s) were committed, the commander is given broad latitude to make 
the disciplinary decision – both in terms of charges and forum – that best fits that case. 

USA • Manual for Courts-Martial United States, (2012 Edition), Rule for Court-Martial 
(R.C.M.) 307.  Preferral of charges.  Any person subject to the Uniform Code of 
Military Justice may prefer charges.  The person must sign the charges under oath 
before a commissioned officer of the armed forces authorized to administer oaths; and 
state that the signer has personal knowledge of or has investigated the charges and that 
they are true to the best of his or her knowledge and belief.  A charge states the article of 
the code, law of war, or local penal law which the accused is alleged to have violated; 
and a specification is a plain, concise, and definite statement of the essential facts 
constituting the offense charged.  See attachment.   
 
• Manual for Courts-Martial United States, (2012 Edition), Rule for Court-Martial 
(R.C.M.) 601.  Referral.   Referral is the order of a convening authority that charges 
against an accused will be tried by a specified court-martial.  Any convening authority 
may refer charges to a court-martial convened by that convening authority, unless the 
power to do so has been withheld by a superior competent authority.  An accuser may 
not refer charges to a general or special court-martial.  If the convening authority finds 
or is advised by a judge advocate that there are reasonable grounds to believe that an 
offense triable by a court-martial has been committed and that the accused committed it, 
and that the specification alleges an offense, the convening authority may refer it.  The 
convening authority may not refer a specification under a charge to a general court-
martial unless there has been substantial compliance with the pretrial investigation 
requirements of R.C.M. 405; and he or she has received advice from the staff judge 
advocate.  See attachment. 
 
• Army Regulation 600-200, Army Command Policy, 18 March 2008 (currently under 
revision), paragraph 8-5m(5) withholds the authority to dispose of cases that resulted 
from allegations of sexual assault to the Battalion commander level and above; however 
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the Secretary of Defense has withheld the authority to the special court-marital 
convening authority with a rank of at least O6. 
 
• Secretary of Defense Memorandum for Secretaries of the Military Departments, 
Chairman of the Joint Chiefs of Staff, Commanders of the Combatant Commands, 
Inspector General of the Depart of Defense, Subject:  Withholding Initial Disposition 
Authority Under the Uniform Code of Military Justice in Certain Sexual Assault Cases, 
dated 20 April 2012 withholds initial disposition authority from all commanders with 
the DoD who do not possess at lease a special court-martial convening authority and 
who are not in the grade of O6 with respect to rape, sexual assault, forcible sodomy, and 
all attempts to commit such crimes.  A copy of the memorandum is attached hereto. 
 
• Commander’s Legal Handbook 2013, The Judge Advocate General’s Legal Center 
and School, United States Army, Chapter 12, paragraph C1 provides guidance on the 
disposition authority in sexual assault cases.  A copy of the Handbook can be located at 
the following web address: 
https://www.jagcnet.army.mil/8525799500461E5B/0/A1473A5772D802E385257A5E0
04587B3/%24FILE/Commanders%20Legal%20HB%202013.pdf 
 
• United States Forces Korea, Regulation 600-20, Sexual Assault Prevention and 
Response Program, 24 October 2012, requires Service Component Commanders to 
implement the Secretary of Defense withholding policy.  See regulation attached hereto. 
 
• Commander, United States Army Europe Memorandum, Subject:  USAREUR 
Withholding of Initial Disposition Authority under the UCMJ in Certain Sexual Assault 
Cases, dated 26 July 2013 withholds initial disposition authority to the general court-
martial convening authority in cases alleging Rape, Sexual Assault, Forcible Sodomy 
and attempts of such offenses.   The memorandum is attached hereto. 
 
• ALARACT 299/2013, 7 Nov 13, Subject: Army Responsibilities, Roles, Procedures, 
and Authorities for Responding to Sexual Assault Allegations provides guidance for 
SECDEF Memorandum “Withholding Initial Disposition Authority Under the Uniform 
Code of Military Justice in Certain Sexual Assault Cases.  The ALARACT is attached 
hereto. 
 
• 15th Regimental Signal Brigade, Fort Gordon, Memorandum, Subject:  Policy Letter 
#12:  Military Justice, dated 4 September 12, withholds initial disposition for rape, 
sexual assault, forcible sodomy, and attempts to commit these offenses to the 
Commander, 15th RSB.  The memorandum is attached hereto. 
 
• United States Army Alaska Regulation 27-10, Military Justice, dated 15 December 
2012, withholds initial disposition for rape, sexual assault, forcible sodomy, and 
attempts to SPCMCAs who are at least the grade of O6.  The regulation is attached 
hereto. 

USAF a. RCM 401(a) instructs that “only persons authorized to convene courts-martial or 
to administer nonjudicial punishment under Article 15 may dispose of charges.”  In June 
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2012, SecDef further restricted who may dispose of charges for sexual assault.  In his 28 
June 2012 memo, SecDef said that an officer must be a special court-martial convening 
authority (SPCMCA) and in the grade of at least O-6 in order to be an initial disposition 
authority for rape, sexual assault, forcible sodomy, and attempts thereof.  (Tab 32)  In 
June 2013, Acting SecAF imposed further restrictions on initial disposition authorities 
for sexual assault by requiring them to 1) provide written notification to the first General 
Court Martial Convening Authority (GCMCA) in the chain of command as to what 
initial disposition action was taken, and 2) AFOSI cannot close out a case until the 
GCMCA provides a written notification that he/she is aware of the final disposition in 
the covered sexual assault cases.  (See SecAF Memo, Tab 8)  
 
More generally:  
i. Articles 22 and 23, UCMJ designate who may act as a convening authority 
ii. Article 34, UCMJ prohibits a convening authority from referring a case to 
general court-martial unless his SJA opines in writing that 1) the specification alleges an 
offense under the UCMJ; 2) the specification is warranted by the evidence indicated in 
the Article 32 investigating officer’s report; and 3) a court-martial would have 
jurisdiction over the accused. 
iii. RCM 105(a) requires a convening authority to communicate directly with their 
SJAs in all military justice administration matters. 

USN Rule for Courts-Martial 306 provides a non-exclusive list of factors that commanders 
should consider in determining the appropriate disposition for any offense, including 
sexual assault type offenses.  The rule advises that allegations of offenses should be 
disposed of in a timely manner at the lowest appropriate level of disposition.  These 
levels include: no action or dismissal of charges; administrative action (counseling, 
admonition, reprimand, administrative withholding of privileges, etc.); nonjudicial 
punishment; forwarding to a superior or subordinate authority for disposition; or 
preferral and/or referral of charges.  The factors provided to guide the commander’s 
disposition decision include: the nature and circumstances surrounding the offense and 
the extent of the harm caused by the offense, including the offense’s effect on morale, 
health, safety, welfare, and discipline; the appropriateness of the authorized punishment 
to the particular accused or offense; any extenuating or mitigating circumstances; when 
applicable, the views of the alleged victim as to disposition; the availability of witnesses 
and the alleged victim and their willingness to testify; the evidence presented and its 
availability; recommendations of subordinate commanders; the interest of justice; 
military exigencies; the effect of the decision on the accused and the command; possible 
improper motives or biases of the accuser; the availability and likelihood of prosecution 
by a civilian jurisdiction; the character and military service of the accused; and the 
accused's willingness to enter into a plea agreement. 

USMC The Marine Corps has withheld the initial disposition of all sexual assault cases to the 
O-6 convening authority level.  This withholding is detailed in MARADMIN 372/12 
and applies to all cases of rape, sexual assault, aggravated sexual contact, abusive sexual 
contact, rape of a child, sexual assault of a child, sexual abuse of a child, forcible 
sodomy, and attempts to commit such offenses.  The O-6 convening authority must 
consult with a judge advocate when determining the disposition of these cases and 
document his decision in an initial disposition authority memorandum.  In making his 
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determination, the commander must consider the Rule for Courts-Martial 306 factors 
and the views of the victim pursuant to Marine Corps Orders 1752.5B and 5800.14.  The 
O-6 convening authority may order an investigation pursuant to Article 32, UCMJ, 
convene a special court-martial, take administrative action against the accused, or take 
no action at all.  If the O-6 convening authority decides to forward the charges to a 
general court-martial convening authority, after the Article 32 investigation, he must 
document this decision in a letter pursuant to Article 33, UCMJ.  The staff judge 
advocate for the general court-martial convening authority then provides advice to the 
general court-martial convening authority as to the legal sufficiency of the charges and 
recommendations as to actions that the convening authority should take with regard to 
the charges.  All of this information would be considered by the general court-martial 
convening authority when making a decision whether to refer charges to a court-martial. 
 

USCG In accordance with the Commandant’s service‐wide order issued in June 2012, only 
those officers who have special court‐martial convening authority, have achieved the 
grade of O‐6 (Captain), and have a dedicated staff judge advocate assigned may dispose 
of allegations of sexual misconduct, which includes any allegation of rape, sexual 
assault, aggravated sexual contact, abusive sexual contact, forcible sodomy, and 
attempts to commit such offenses. Only these commanders, who are typically a flag 
officer, may make the decision to take no further action in the case, to impose non‐
judicial punishment, or to take adverse administrative action. The commander must 
consult with the assigned staff judge advocate before making any decision in the case, 
including the decision to take no action. 
 
For those commander empowered with the ability to make disposition decisions on 
sexual assault cases, there are no general Coast Guard policies or rules that provide 
guidance for a commander faced with a charging decision in an Article 120 case. In 
practice, the commander makes the disposition decision after consultation with the SJA. 
The commander asks questions and discusses the case thoroughly, and the SJA has the 
opportunity to discuss the R.C.M. 306 disposition factors and the strengths and 
weaknesses. The consultation takes place in almost every case, regardless of whether 
Article 34 advice is provided. 

 
  


























































































