
APPENDIX 27
PUNITIVE ARTICLES APPLICABLE TO SEXUAL OFFENSES COMMITTED

PRIOR TO 1 OCTOBER 2007

The punitive articles contained in this appendix
were replaced or superseded by changes to Article
120, Uniform Code of Military Justice, contained in
the National Defense Authorization Act for Fiscal
Year 2006. Article 120 was amended again by the
National Defense Authorization Act for Fiscal Year
2012. Each version of Article 120 is located in a
different part of this Manual. For offenses commit-
ted prior to 1 October 2007, the relevant sexual
offense provisions and analysis are contained in this
appendix and listed below. For offenses committed
during the period 1 October 2007 through 27 June
2 0 1 2 ,  t h e  r e l e v a n t  s e x u a l  o f f e n s e  p r o v i s i o n s  a n d
analysis are contained in Appendix 28. For offenses
committed on or after 28 June 2012, the relevant
sexual offense provisions are contained in Part IV of
this Manual (Articles 120, 120b, and 120c).

45. Article 120—Rape and carnal knowledge
a. Text.

(a) Any person subject to this chapter who com-
mits an act of sexual intercourse by force and with-
out consent, is guilty of rape and shall be punished
by death or such other punishment as a court-martial
may direct.

(b) Any person subject to this chapter who, under
circumstances not amounting to rape, commits an
act of sexual intercourse with a person—

(1) who is not his or her spouse; and
(2) who has not attained the age of sixteen

years, is guilty of carnal knowledge and shall be
punished as a court-martial may direct.

( c )  P e n e t r a t i o n ,  h o w e v e r  s l i g h t ,  i s  s u f f i c i e n t  t o
complete either of these offenses.

(d)(1) In a prosecution under subsection (b), it is
an affirmative defense that—

(A) the person with whom the accused com-
mitted the act of sexual intercourse had at the time
of the alleged offense attained the age of twelve
years; and

(B) the accused reasonably believed that the
person had at the time of the alleged offense attained
the age of 16 years.

(2) The accused has the burden of proving a

defense under subparagraph (d)(1) by a preponder-
ance of the evidence.
b. Elements.

(1) Rape.
(a) That the accused committed an act of sex-

ual intercourse; and
(b) That the act of sexual intercourse was done

by force and without consent.
(2) Carnal knowledge.

(a) That the accused committed an act of sex-
ual intercourse with a certain person;

( b )  T h a t  t h e  p e r s o n  w a s  n o t  t h e  a c c u s e d ’ s
spouse; and

(c)(1) That at the time of the sexual inter-
course the person was under the age of 12; or

(2) That at the time of the sexual intercourse
the person had attained the age of 12 but was under
the age of 16.
c. Explanation.

(1) Rape.
( a ) N a t u r e  o f  o f f e n s e .  R a p e  i s  s e x u a l  i n t e r -

course by a person, executed by force and without
consent of the victim. It may be committed on a
victim of any age. Any penetration, however slight,
is sufficient to complete the offense.

(b) Force and lack of consent. Force and lack
of consent are necessary to the offense. Thus, if the
victim consents to the act, it is not rape. The lack of
consent required, however, is more than mere lack
of acquiescence. If a victim in possession of his or
her mental faculties fails to make lack of consent
reasonably manifest by taking such measures of re-
sistance as are called for by the circumstances, the
inference may be drawn that the victim did consent.
Consent, however, may not be inferred if resistance
would have been futile, where resistance is over-
come by threats of death or great bodily harm, or
where the victim is unable to resist because of the
lack of mental or physical faculties. In such a case
there is no consent and the force involved in pene-
t r a t i o n  w i l l  s u f f i c e .  A l l  t h e  s u r r o u n d i n g  c i r c u m -
stances are to be considered in determining whether
a victim gave consent, or whether he or she failed or
ceased to resist only because of a reasonable fear of
death or grievous bodily harm. If there is actual
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consent, although obtained by fraud, the act is not
rape, but if to the accused’s knowledge the victim is
of unsound mind or unconscious to an extent render-
ing him or her incapable of giving consent, the act is
rape. Likewise, the acquiescence of a child of such
tender years that he or she is incapable of under-
standing the nature of the act is not consent.

(c) Character of victim. See Mil. R. Evid. 412
concerning rules of evidence relating to an alleged
rape victim’s character.

( 2 ) C a r n a l  k n o w l e d g e .  “ C a r n a l  k n o w l e d g e ”  i s
sexual intercourse under circumstances not amount-
ing to rape, with a person who is not the accused’s
spouse and who has not attained the age of 16 years.
A n y  p e n e t r a t i o n ,  h o w e v e r  s l i g h t ,  i s  s u f f i c i e n t  t o
c o m p l e t e  t h e  o f f e n s e .  I t  i s  a  d e f e n s e ,  h o w e v e r ,
which the accused must prove by a preponderance
of the evidence, that at the time of the act of sexual
intercourse, the person with whom the accused com-
mitted the act of sexual intercourse was at least 12
years of age, and that the accused reasonably be-
lieved that this same person was at least 16 years of
age.
d. Lesser included offenses.

(1) Rape.
(a) Article 128—assault; assault consummated

by a battery
(b) Article 134—assault with intent to commit

rape
(c) Article 134—indecent assault
(d) Article 80—attempts
(e) Article 120(b)—carnal knowledge

(2) Carnal knowledge.
(a) Article 134—indecent acts or liberties with

a person under 16
(b) Article 80—attempts

e. Maximum punishment.
(1) Rape. Death or such other punishment as a

court-martial may direct.
(2) Carnal knowledge with a child who, at the

time of the offense, has attained the age of 12 years.
Dishonorable discharge, forfeiture of all pay and al-
lowances, and confinement for 20 years.

(3) Carnal knowledge with a child under the age
of 12 years at the time of the offense. Dishonorable
discharge, forfeiture of all pay and allowances, and
confinement for life without eligibility for parole.

f. Sample specifications.
(1) Rape. In that (personal jurisdiction data), did,

(at/on board — location) (subject - matter jurisdic-
tion data, if required), on or about , rape,

(a person under the age of 12) (a person
who had attained the age of 12 but was under the
age of 16).

(2) Carnal knowledge. In that (personal jurisdic-
tion data), did, (at/on board — location) (subject -
matter jurisdiction data, if required), on or about

, commit the offense of carnal knowledge
with , (a person under the age of 12)
(a person who attained the age of 12 but was under
the age of 16).

63. Article 134—(Assault—indecent)
a. Text. See paragraph 60.
b. Elements.

(1) That the accused assaulted a certain person
not the spouse of the accused in a certain manner;

(2) That the acts were done with the intent to
gratify the lust or sexual desires of the accused; and

(3) That, under the circumstances, the conduct of
the accused was to the prejudice of good order and
discipline in the armed forces or was of a nature to
bring discredit upon the armed forces.
c. Explanation. See paragraph 54c for a discussion
of assault. Specific intent is an element of this of-
fense. For a definition of ’indecent’, see paragraph
90c.
d. Lesser included offenses.

(1) Article 128—assault consummated by a bat-
tery; assault

(2) Article 134—indecent acts
(3) Article 80—attempts

e . M a x i m u m  p u n i s h m e n t .  D i s h o n o r a b l e  d i s c h a r g e ,
forfeiture of all pay and allowances, and confine-
ment for 5 years.
f. Sample specification. In that (personal jurisdiction
d a t a ) ,  d i d  ( a t / o n  b o a r d — l o c a t i o n ) ,  ( s u b j e c t - m a t t e r
jurisdiction data, if required), on or about ,
commit an indecent assault upon a person not his/
her wife/husband by , with intent to grat-
ify his/her (lust) (sexual desires).

87. Article 134—(Indecent acts or liberties
with a child)
a. Text. See paragraph 60.
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b. Elements.
(1) Physical contact.

(a) That the accused committed a certain act
upon or with the body of a certain person;

(b) That the person was under 16 years of age
and not the spouse of the accused;

(c) That the act of the accused was indecent;
(d) That the accused committed the act with

intent to arouse, appeal to, or gratify the lust, pas-
sions, or sexual desires of the accused, the victim, or
both; and

(e) That, under the circumstances, the conduct
of the accused was to the prejudice of good order
and discipline in the armed forces or was of a nature
to bring discredit upon the armed forces.

(2) No physical contact.
(a) That the accused committed a certain act;
(b) That the act amounted to the taking of in-

decent liberties with a certain person;
(c) That the accused committed the act in the

presence of this person;
(d) That this person was under 16 years of age

and not the spouse of the accused;
(e) That the accused committed the act with the

intent to arouse, appeal to, or gratify the lust, pas-
sions, or sexual desires of the accused, the victim, or
both; and

(f) That, under the circumstances, the conduct
of the accused was to the prejudice of good order
and discipline in the armed forces or was of a nature
to bring discredit upon the armed forces.
c. Explanation.

(1) Consent. Lack of consent by the child to the
act or conduct is not essential to this offense; con-
sent is not a defense.

(2) Indecent liberties. When a person is charged
with taking indecent liberties, the liberties must be
taken in the physical presence of the child, but phys-
ical contact is not required. Thus, one who with the
requisite intent exposes one’s private parts to a child
under 16 years of age may be found guilty of this
offense. An indecent liberty may consist of commu-
nication of indecent language as long as the commu-
nication is made in the physical presence of the
child.

(3) Indecent. See paragraph 89c and 90c.
d. Lesser included offense.

(1) Article 134—indecent acts with another
(2) Article 128—assault; assault consummated by

a battery
(3) Article 80—attempts

e . M a x i m u m  p u n i s h m e n t .  D i s h o n o r a b l e  d i s c h a r g e ,
forfeiture of all pay and allowances, and confine-
ment for 7 years.
f. Sample specification. In that (personal jurisdiction
data), did, (at/on board — location) (subject - matter
jurisdiction data, if required), on or about ,
(take (indecent) liberties with) (commit an indecent
act (upon) (with) the body of) , a (female)
(male) under 16 years of age, not the (wife) (hus-
band) of the said , by (fondling (her) (him)
and placing his/her hands upon (her) (his) leg and
private parts) ( ), with intent to (arouse) (appeal
to) (gratify) the (lust) (passion) (sexual desires) of
the said ( ).

88. Article 134—(Indecent exposure)
a. Text. See paragraph 60.
b. Elements.

(1) That the accused exposed a certain part of the
a c c u s e d ’ s  b o d y  t o  p u b l i c  v i e w  i n  a n  i n d e c e n t
manner;

(2) That the exposure was willful and wrongful;
and

(3) That, under the circumstances, the accused’s
conduct was to the prejudice of good order and
discipline in the armed forces or was of a nature to
bring discredit upon the armed forces.
c. Explanation. “Willful” means an intentional ex-
posure to public view. Negligent indecent exposure
is not punishable as a violation of the code. See
paragraph 90c concerning “indecent.”
d. Lesser included offense. Article 80—attempts
e. Maximum punishment. Bad - conduct discharge,
forfeiture of all pay and allowances, and confine-
ment for 6 months.
f. Sample specification. In that (personal jurisdiction
data), did (at/on board—location) (subject-matter ju-
risdiction data, if required), on or about ,
while (at a barracks window) ( ) willfully and
wrongfully expose in an indecent manner to public
view his or her .

90. Article 134—(Indecent acts with another)
a. Text. See paragraph 60.
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b. Elements.
(1) That the accused committed a certain wrong-

ful act with a certain person;
(2) That the act was indecent; and
(3) That, under the circumstances, the conduct of

the accused was to the prejudice of good order and
discipline in the armed forces or was of a nature to
bring discredit upon the armed forces.
c. Explanation. “Indecent” signifies that form of im-
morality relating to sexual impurity which is not
only grossly vulgar, obscene, and repugnant to com-
mon propriety, but tends to excite lust and deprave
the morals with respect to sexual relations.
d. Lesser included offense. Article 80—attempts
e . M a x i m u m  p u n i s h m e n t .  D i s h o n o r a b l e  d i s c h a r g e ,
forfeiture of all pay and allowances, and confine-
ment for 5 years.
f. Sample specification. In that (personal jurisdiction
data), did (at/on board—location) (subject-matter ju-
risdiction data, if required), on or about ,
w r o n g f u l l y  c o m m i t  a n  i n d e c e n t  a c t  w i t h  b y 

.

Appendix 23 Analysis Follows: 
[Note: The analysis below was removed from Ap-

pendix 23 and pertains to Article 120 and other
punitive articles applicable to sexual offenses as they
existed prior to the 2007 Amendment. The analysis
was inserted into this appendix to accompany the
version of Article 120, and other punitive sexual
offense articles, applicable to offenses committed
before 1 October 2007. For offenses committed dur-
ing the period 1 October 2007 through 27 June 20
12, analysis related to Article 120 is contained in
Appendix 27. For offenses committed on or after 28
June 2012, analysis related to Article 120, 120b, and
120c is contained in Appendix 23.]

45. Article 120—Rape and carnal knowledge
b. Elements. 2004 Amendment: Paragraph 45(b)(2)
was amended to add two distinct elements of age
based upon the 1994 amendment to paragraph 45(e).
See also concurrent change to R.C.M. 307(c)(3) and
accompanying analysis.
c. Explanation. This paragraph is based on para-
graph 199 of MCM, 1969 (Rev.). The third para-
g r a p h  o f  p a r a g r a p h  1 9 9 ( a )  w a s  d e l e t e d  a s
u n n e c e s s a r y .  T h e  t h i r d  p a r a g r a p h  o f  p a r a g r a p h
199(b) was deleted based on the preemption doc-

t r i n e . S e e  U n i t e d  S t a t e s  v .  W r i g h t ,  5  M . J .  1 0 6
( C . M . A .  1 9 7 8 ) ;  U n i t e d  S t a t e s  v .  N o r r i s ,  2
U.S.C.M.A. 236, 8 C.M.R. 36 (1953). Cf. Williams
v. United States, 327 U.S. 711 (1946) (scope of
preemption doctrine). The Military Rules of Evi-
dence deleted the requirement for corroboration of
t h e  v i c t i m ’ s  t e s t i m o n y  i n  r a p e  a n d  s i m i l a r  c a s e s
under former paragraph 153 a of MCM, 1969. See
Analysis, Mil. R. Evid. 412.
d. Lesser included offenses. Carnal knowledge was
deleted as a lesser included offense of rape in view
o f  t h e  s e p a r a t e  e l e m e n t s  i n  e a c h  o f f e n s e .  B o t h
should be separately pleaded in a proper case. See
g e n e r a l l y  U n i t e d  S t a t e s  v .  S m i t h ,  7  M . J .  8 4 2
(A.C.M.R. 1979).

1993 Amendment. The amendment to para 45d(1)
represents an administrative change to conform the
Manual with case authority. Carnal knowledge is a
lesser included offense of rape where the pleading
alleges that the victim has not attained the age of 16
y e a r s . S e e  U n i t e d  S t a t e s  v .  B a k e r ,  2 8  M . J .  9 0 0
(A.C.M.R. 1989); United States v. Stratton, 12 M.J.
998 (A.F.C.M.R. 1982), pet. denied, 15 M.J. 107
(C.M.A. 1983); United States v. Smith, 7 M.J. 842
(A.C.M.R. 1979).
e. Maximum punishment.

1994 Amendment. Subparagraph e was amended
by creating two distinct categories of carnal knowl-
edge for sentencing purposes -- one involving chil-
dren who had attained the age of 12 years at the
time of the offense, now designated as subparagraph
e(2), and the other for those who were younger than
1 2  y e a r s .  T h e  l a t t e r  i s  n o w  d e s i g n a t e d  a s  s u b -
paragraph e(3). The punishment for the older chil-
dren was increased from 15 to 20 years confinement.
The maximum confinement for carnal knowledge of
a child under 12 years was increased to life. The
purpose for these changes is to bring the punish-
ments more in line with those for sodomy of a child
under paragraph 51e of this part and with the Sexual
Abuse Act of 1986, 18 U.S.C. §§ 2241–2245. The
alignment of the maximum punishments for carnal
knowledge with those of sodomy is aimed at paral-
leling the concept of gender–neutrality incorporated
into the Sexual Abuse Act.

1995 Amendment. The offense of rape was made
gender neutral and the spousal exception was re-
moved under Article 120(a). National Defense Au-
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thorization Act for Fiscal Year 1993, Pub. L. No. 10
2–484, 106 Stat. 2315, 2506 (1992).

Rape may “be punished by death” only if consti-
t u t i o n a l l y  p e r m i s s i b l e .  I n  C o k e r  v .  G e o r g i a ,  4 3 3
U.S. 584 (1977), the Court held that the death pen-
alty is “grossly disproportionate and excessive pun-
ishment for the rape of an adult woman,” and is
“therefore forbidden by the Eighth Amendment as
cruel and unusual punishment.” Id. at 592 (plurality
opinion). Coker, however, leaves open the question
of whether it is permissible to impose the death
penalty for the rape of a minor by an adult. See
Coker, 433 U.S. at 595. See Leatherwood v. State,
548 So.2d 389 (Miss. 1989) (death sentence for rape
of minor by an adult is not cruel and unusual pun-
ishment prohibited by the Eighth Amendment). But
see Buford v. State, 403 So.2d 943 (Fla. 1981) (sen-
tence of death is grossly disproportionate for sexual
assault of a minor by an adult and consequently is
forbidden by Eighth Amendment as cruel and unu-
sual punishment).

1998 Amendment: In enacting section 1113 of the
National Defense Authorization Act for Fiscal Year
1 9 9 6 ,  P u b .  L .  N o .  1 0 4 - 1 0 6 ,  1 1 0  S t a t .  1 8 6 ,  4 6 2
(1996), Congress amended Article 120, UCMJ, to
make the offense gender neutral and create a mis-
take of fact as to age defense to a prosecution for
carnal knowledge. The accused must prove by a
preponderance of the evidence that the person with
whom he or she had sexual intercourse was at least
12 years of age, and that the accused reasonably
believed that this person was at least 16 years of
age.
f . S a m p l e  S p e c i f i c a t i o n .  2 0 0 4  A m e n d m e n t :  P a r a -
graph 45(f)(2) was amended to aid practitioners in
charging the two distinct categories of carnal knowl-
edge created in 1994. For the same reason paragraph
45(f)(1) was amended to allow for contingencies of
proof because carnal knowledge is a lesser-included
offense of rape if properly pleaded. See also concur-
rent change to R.C.M.307(c)(3) and accompanying
analysis.

63. Article 134—(Assault—indecent)
c. Explanation. This paragraph is based on para-
graph 213f(2) of MCM, 1969 (Rev.). See United
States v. Caillouette, 12 U.S.C.M.A. 149, 30 C.M.R.
149 (1961) regarding specific intent. See also United

States v. Headspeth, 2 U.S.C.M.A. 635, 10 C.M.R.
133 (1953).

G e n d e r - n e u t r a l  l a n g u a g e  h a s  b e e n  u s e d  i n  t h i s
paragraph, as well as throughout this Manual. This
will eliminate any question about the intended scope
of certain offenses, such as indecent assault such as
may have been raised by the use of the masculine
pronoun in MCM, 1969 (Rev.). It is, however, con-
sistent with the construction given to the former
Manual. See, e.g., United States v. Respess, 7 M.J.
566 (A.C.M.R. 1979). See generally 1 U.S.C. § 1
(“unless the context indicates otherwise … words
importing the masculine gender include the feminine
as well ….”).
d. Lesser included offenses. See United States v.
Thacker, 16 U.S.C.M.A. 408, 37 C.M.R. 28 (1966);
United States v. Jackson, 31 C.M.R. 738 (A.F.B.R.
1962).

2007 Amendment: This paragraph has been re-
placed in its entirety by paragraph 45. See Article
1 2 0  ( e )  A g g r a v a t e d  S e x u a l  C o n t a c t ,  ( h )  A b u s i v e
Sexual Contact, and (m) Wrongful Sexual Contact.

87. Article 134—(Indecent acts or liberties
with a child)
c. Explanation. This paragraph is based on para-
g r a p h  2 1 3 f( 3 )  o f  M C M ,  1 9 6 9  ( R e v . ) .  S e e  a l s o
United States v. Knowles, 15 U.S.C.M.A. 404, 35
C . M . R .  3 7 6  ( 1 9 6 5 ) ;  U n i t e d  S t a t e s  v .  B r o w n ,  3
U . S . C . M . A .  4 5 4 ,  1 3  C . M . R .  4 5 4 ,  1 3  C . M . R .  1 0
( 1 9 5 3 ) ; U n i t e d  S t a t e s  v .  R i f f e ,  2 5  C . M . R .  6 5 0
(A.B.R. 1957), pet. denied, 9 U.S.C.M.A. 813, 25
C.M.R. 486 (1958). “Lewd” and “lascivious” were
deleted because they are synonymous with indecent.
See id. See also paragraph 90c.

2007 Amendment. This paragraph has been re-
placed in its entirety by paragraph 45. See Article
120 (g) Aggravated Sexual Contact with a Child, (i)
Abusive Sexual Contact with a Child, and (j) Inde-
cent Liberty with Child.

88. Article 134—(Indecent exposure)
c . E x p l a n a t i o n . T h i s  p a r a g r a p h  a n d  i s  b a s e d  o n
U n i t e d  S t a t e s  v .  M a n o s ,  8  U . S . C . M . A .  7 3 4 ,  2 5
C.M.R. 238 (1958). See also United States v. Caune,
22 U.S.C.M.A. 200, 46 C.M.R. 200 (1973); United
States v. Conrad, 15 U.S.C.M.A. 439, 35 C.M.R.
411 (1965).
e. Maximum punishment. The maximum punishment
has been increased to include a bad-conduct dis-
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c h a r g e .  I n d e c e n t  e x p o s u r e  i n  s o m e  c i r c u m s t a n c e s
(e.g., in front of children, but without the intent to
incite lust or gratify sexual desires necessary for
indecent acts or liberties) is sufficiently serious to
authorize a punitive discharge.

2007 Amendment: This paragraph has been re-
placed in its entirety by paragraph 45. See Article
120(n) Indecent Exposure.

90. Article 134—(Indecent acts with another)
c. Explanation. This and is based on United States
v .  H o l l a n d ,  1 2  U . S . C . M . A .  4 4 4 ,  3 1  C . M . R .  3 0
(1961); United States v. Gaskin, 12 U.S.C.M.A. 419,
31 C.M.R. 5 (1962); United States v. Sanchez, 11
U . S . C . M . A .  2 1 6 ,  2 9  C . M . R .  3 2  ( 1 9 6 0 ) ;  U n i t e d
S t a t e s  v .  J o h n s o n ,  4  M . J .  7 7 0  ( A . C . M . R .  1 9 7 8 ) .
“Lewd” and “lascivious” have been deleted as they
are synonymous with “indecent.” See id.
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APPENDIX 28
PUNITIVE ARTICLES APPLICABLE TO SEXUAL OFFENSES COMMITTED

DURING THE PERIOD 1 OCTOBER 2007
THROUGH 27 JUNE 2012

The punitive articles contained in this appendix
were replaced or superseded by Articles 120, 120b,
a n d  1 2 0 c ,  U n i f o r m  C o d e  o f  M i l i t a r y  J u s t i c e ,  a s
amended or established by the National Defense Au-
thorization Act for Fiscal Year 2012. Article 120
was previously amended by the National Defense
Authorization Act for Fiscal Year 2006. Each ver-
sion of Article 120 is located in a different part of
this Manual. For offenses committed prior to 1 Oc-
tober 2007, the relevant sexual offense provisions
are contained in Appendix 27. For offenses commit-
ted during the period 1 October 2007 through 27
June 2012, the relevant sexual offense provisions are
contained in this appendix and listed below. For
offenses committed on or after 28 June 2012, the
relevant sexual offense provisions are contained in
Part IV of this Manual (Articles 120, 120b, and
120c).

45. Article 120—Rape, sexual assault, and
other sexual misconduct
a. Text of statute.

(a) Rape. Any person subject to this chapter
who causes another person of any age to engage
in a sexual act by—

(1) using force against that other person;
( 2 )   c a u s i n g  g r i e v o u s  b o d i l y  h a r m  t o  a n y

person;
(3) threatening or placing that other person

in fear that any person will be subjected to death,
grievous bodily harm, or kidnapping; 

( 4 ) r e n d e r i n g  a n o t h e r  p e r s o n  u n c o n s c i o u s ;
or

(5) administering to another person by force
or threat of force, or without the knowledge or
permission of that person, a drug, intoxicant, or
other similar substance and thereby substantially
impairs the ability of that other person to ap-
praise or control conduct; is guilty of rape and
shall be punished as a court-martial may direct. 

(b) Rape of a child. Any person subject to this
chapter who—

(1) engages in a sexual act with a child who
has not attained the age of 12 years; or 

(2) engages in a sexual act under the cir-
c u m s t a n c e s  d e s c r i b e d  i n  s u b s e c t i o n  ( a )  w i t h  a
child who has attained the age of 12 years; is
guilty of rape of a child and shall be punished as
a court-martial may direct.

(c) Aggravated sexual assault. Any person sub-
ject to this chapter who—

(1) causes another person of any age to en-
gage in a sexual act by—

(A) threatening or placing that other per-
son in fear (other than by threatening or placing
that other person in fear that any person will be
subjected to death, grievous bodily harm, or kid-
napping); or

(B) causing bodily harm; or 
(2) engages in a sexual act with another per-

son of any age if that other person is substantially
incapacitated or substantially incapable of—

( A ) a p p r a i s i n g  t h e  n a t u r e  o f  t h e  s e x u a l
act;

( B ) d e c l i n i n g  p a r t i c i p a t i o n  i n  t h e  s e x u a l
act; or

( C ) c o m m u n i c a t i n g  u n w i l l i n g n e s s  t o  e n -
gage in the sexual act; is guilty of aggravated
sexual assault and shall be punished as a court-
martial may direct.

(d) Aggravated sexual assault of a child. Any
person subject to this chapter who engages in a
sexual act with a child who has attained the age
of 12 years is guilty of aggravated sexual assault
of a child and shall be punished as a court-mar-
tial may direct.

(e) Aggravated sexual contact. Any person sub-
ject to this chapter who engages in or causes
sexual contact with or by another person, if to do
so would violate subsection (a) (rape) had the
sexual contact been a sexual act, is guilty of ag-
gravated sexual contact and shall be punished as
a court-martial may direct.

(f) Aggravated sexual abuse of a child. Any per-
son subject to this chapter who engages in a lewd
act with a child is guilty of aggravated sexual
abuse of a child and shall be punished as a court-
martial may direct.
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(g) Aggravated sexual contact with a child. Any
person subject to this chapter who engages in or
causes sexual contact with or by another person,
if to do so would violate subsection (b) (rape of a
child) had the sexual contact been a sexual act, is
guilty of aggravated sexual contact with a child
and shall be punished as a court-martial may
direct.

(h) Abusive sexual contact. Any person subject
to this chapter who engages in or causes sexual
contact with or by another person, if to do so
would violate subsection (c) (aggravated sexual
assault) had the sexual contact been a sexual act,
is guilty of abusive sexual contact and shall be
punished as a court-martial may direct.

(i) Abusive sexual contact with a child. Any per-
son subject to this chapter who engages in or
causes sexual contact with or by another person,
if to do so would violate subsection (d) (aggra-
vated sexual assault of a child) had the sexual
contact been a sexual act, is guilty of abusive
sexual contact with a child and shall be punished
as a court-martial may direct.

(j) Indecent liberty with a child. Any person sub-
ject to this chapter who engages in indecent lib-
erty in the physical presence of a child—

(1) with the intent to arouse, appeal to, or
gratify the sexual desire of any person; or

(2) with the intent to abuse, humiliate, or
degrade any person; is guilty of indecent liberty
with a child and shall be punished as a court-
martial may direct.

( k ) I n d e c e n t  a c t .  A n y  p e r s o n  s u b j e c t  t o  t h i s
chapter who engages in indecent conduct is guilty
of an indecent act and shall be punished as a
court-martial may direct.

(l) Forcible pandering. Any person subject to
this chapter who compels another person to en-
gage in an act of prostitution with another person
to be directed to said person is guilty of forcible
pandering and shall be punished as a court-mar-
tial may direct.

(m) Wrongful sexual contact. Any person sub-
ject to this chapter who, without legal justifica-
tion or lawful authorization, engages in sexual
contact with another person without that other
person’s permission is guilty of wrongful sexual
contact and shall be punished as a court-martial
may direct.

( n ) I n d e c e n t  e x p o s u r e .  A n y  p e r s o n  s u b j e c t  t o
this chapter who intentionally exposes, in an in-
decent manner, in any place where the conduct
i n v o l v e d  m a y  r e a s o n a b l y  b e  e x p e c t e d  t o  b e
viewed by people other than members of the ac-
t o r ’ s  f a m i l y  o r  h o u s e h o l d ,  t h e  g e n i t a l i a ,  a n u s ,
buttocks, or female areola or nipple is guilty of
i n d e c e n t  e x p o s u r e  a n d  s h a l l  b e  p u n i s h e d  a s  a
court-martial may direct.

(o) Age of child.
(1) Twelve years. In a prosecution under sub-

section (b) (rape of a child), subsection (g) (aggra-
vated sexual contact with a child), or subsection
(j) (indecent liberty with a child), it need not be
proven that the accused knew that the other per-
son engaging in the sexual act, contact, or liberty
had not attained the age of 12 years. It is not an
affirmative defense that the accused reasonably
believed that the child had attained the age of 12
years.

( 2 ) S i x t e e n  y e a r s .  I n  a  p r o s e c u t i o n  u n d e r
s u b s e c t i o n  ( d )  ( a g g r a v a t e d  s e x u a l  a s s a u l t  o f  a
child), subsection (f) (aggravated sexual abuse of
a  c h i l d ) ,  s u b s e c t i o n  ( i )  ( a b u s i v e  s e x u a l  c o n t a c t
with a child), or subsection (j) (indecent liberty
with a child), it need not be proven that the ac-
cused knew that the other person engaging in the
sexual act, contact, or liberty had not attained the
age of 16 years. Unlike in paragraph (1), howev-
er, it is an affirmative defense that the accused
reasonably believed that the child had attained
the age of 16 years.

(p) Proof of threat. In a prosecution under this
s e c t i o n ,  i n  p r o v i n g  t h a t  t h e  a c c u s e d  m a d e  a
threat, it need not be proven that the accused
actually intended to carry out the threat.

(q) Marriage.
(1) In general. In a prosecution under para-

graph (2) of subsection (c) (aggravated sexual as-
sault), or under subsection (d) (aggravated sexual
assault of a child), subsection (f) (aggravated sex-
ual abuse of a child), subsection (i) (abusive sex-
ual contact with a child), subsection (j) (indecent
liberty with a child), subsection (m) (wrongful
sexual contact), or subsection (n) (indecent expo-
sure), it is an affirmative defense that the accused
and the other person when they engaged in the
sexual act, sexual contact, or sexual conduct were
married to each other.
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(2) Definition. For purposes of this subsec-
tion, a marriage is a relationship, recognized by
the laws of a competent State or foreign jurisdic-
tion, between the accused and the other person as
spouses. A marriage exists until it is dissolved in
accordance with the laws of a competent State or
foreign jurisdiction.

(3) Exception. Paragraph (1) shall not apply
if the accused’s intent at the time of the sexual
conduct is to abuse, humiliate, or degrade any
person.

(r) Consent and mistake of fact as to consent.
Lack of permission is an element of the offense in
subsection (m) (wrongful sexual contact). Consent
and mistake of fact as to consent are not an issue,
or an affirmative defense, in a prosecution under
any other subsection, except they are an affirma-
tive defense for the sexual conduct in issue in a
prosecution under subsection (a) (rape), subsec-
tion (c) (aggravated sexual assault), subsection (e)
(aggravated sexual contact), and subsection (h)
(abusive sexual contact).

(s) Other affirmative defenses not precluded. The
enumeration in this section of some affirmative
defenses shall not be construed as excluding the
existence of others.

(t) Definitions. In this section:
( 1 ) S e x u a l  a c t .  T h e  t e r m  “ s e x u a l  a c t ”

means—
( A ) c o n t a c t  b e t w e e n  t h e  p e n i s  a n d  t h e

v u l v a ,  a n d  f o r  p u r p o s e s  o f  t h i s  s u b p a r a g r a p h
contact involving the penis occurs upon penetra-
tion, however slight; or

(B) the penetration, however slight, of the
genital opening of another by a hand or finger or
by any object, with an intent to abuse, humiliate,
harass, or degrade any person or to arouse or
gratify the sexual desire of any person.

(2) Sexual contact. The term “sexual contact”
means the intentional touching, either directly or
through the clothing, of the genitalia, anus, groin,
breast, inner thigh, or buttocks of another per-
son, or intentionally causing another person to
touch, either directly or through the clothing, the
genitalia, anus, groin, breast, inner thigh, or but-
tocks of any person, with an intent to abuse, hu-
miliate, or degrade any person or to arouse or
gratify the sexual desire of any person.

(3) Grievous bodily harm. The term “grievous

bodily harm” means serious bodily injury. It in-
cludes fractured or dislocated bones, deep cuts,
torn members of the body, serious damage to
internal organs, and other severe bodily injuries.
It does not include minor injuries such as a black
eye or a bloody nose. It is the same level of injury
as in section 928 (article 128) of this chapter, and
a lesser degree of injury than in section 2246(4)
of title 18.

( 4 ) D a n g e r o u s  w e a p o n  o r  o b j e c t .  T h e  t e r m
“dangerous weapon or object” means—

( A ) a n y  f i r e a r m ,  l o a d e d  o r  n o t ,  a n d
whether operable or not;

(B) any other weapon, device, instrument,
material, or substance, whether animate or inani-
mate, that in the manner it is used, or is intended
to be used, is known to be capable of producing
death or grievous bodily harm; or

( C ) a n y  o b j e c t  f a s h i o n e d  o r  u t i l i z e d  i n
such a manner as to lead the victim under the
circumstances to reasonably believe it to be capa-
ble of producing death or grievous bodily harm.

(5) Force. The term “force” means action to
compel submission of another or to overcome or
prevent another’s resistance by—

(A) the use or display of a dangerous
weapon or object;

(B) the suggestion of possession of a dan-
gerous weapon or object that is used in a manner
t o  c a u s e  a n o t h e r  t o  b e l i e v e  i t  i s  a  d a n g e r o u s
weapon or object; or

(C) physical violence, strength, power, or
r e s t r a i n t  a p p l i e d  t o  a n o t h e r  p e r s o n ,  s u f f i c i e n t
that the other person could not avoid or escape
the sexual conduct.

(6) Threatening or placing that other person in
fear. The term “threatening or placing that other
person in fear” under paragraph (3) of subsec-
tion (a) (rape), or under subsection (e) (aggra-
vated sexual contact), means a communication or
action that is of sufficient consequence to cause a
reasonable fear that non-compliance will result in
the victim or another person being subjected to
death, grievous bodily harm, or kidnapping.

(7) Threatening or placing that other person in
fear.

(A) In general. The term “threatening or
placing that other person in fear” under para-
graph (1)(A) of subsection (c) (aggravated sexual
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assault), or under subsection (h) (abusive sexual
contact), means a communication or action that is
of sufficient consequence to cause a reasonable
fear that non-compliance will result in the victim
or another being subjected to a lesser degree of
h a r m  t h a n  d e a t h ,  g r i e v o u s  b o d i l y  h a r m ,  o r
kidnapping.

(B) Inclusions. Such lesser degree of harm
includes—

(i) physical injury to another person or
to another person’s property; or

(ii) a threat—
(I) to accuse any person of a crime;
(II) to expose a secret or publicize an

asserted fact, whether true or false, tending to
subject some person to hatred, contempt, or ridi-
cule; or

(III) through the use or abuse of mili-
t a r y  p o s i t i o n ,  r a n k ,  o r  a u t h o r i t y ,  t o  a f f e c t  o r
threaten to affect, either positively or negatively,
the military career of some person.

( 8 ) B o d i l y  h a r m .  T h e  t e r m  “ b o d i l y  h a r m ”
means any offensive touching of another, how-
ever slight.

(9) Child. The term “child” means any per-
son who has not attained the age of 16 years.

(10) Lewd act. The term “lewd act” means—
(A) the intentional touching, not through

the clothing, of the genitalia of another person,
with an intent to abuse, humiliate, or degrade
any person, or to arouse or gratify the sexual
desire of any person; or

( B ) i n t e n t i o n a l l y  c a u s i n g  a n o t h e r  p e r s o n
to touch, not through the clothing, the genitalia of
any person with an intent to abuse, humiliate or
degrade any person, or to arouse or gratify the
sexual desire of any person.

(11) Indecent liberty. The term “indecent lib-
erty” means indecent conduct, but physical con-
tact is not required. It includes one who with the
requisite intent exposes one’s genitalia, anus, but-
tocks, or female areola or nipple to a child. An
indecent liberty may consist of communication of
indecent language as long as the communication
is made in the physical presence of the child. If
words designed to excite sexual desire are spoken
to a child, or a child is exposed to or involved in
s e x u a l  c o n d u c t ,  i t  i s  a n  i n d e c e n t  l i b e r t y ;  t h e
child’s consent is not relevant.

( 1 2 ) I n d e c e n t  c o n d u c t .  T h e  t e r m  “ i n d e c e n t
conduct” means that form of immorality relating
to sexual impurity that is grossly vulgar, obscene,
and repugnant to common propriety, and tends
to excite sexual desire or deprave morals with
respect to sexual relations. Indecent conduct in-
cludes observing, or making a videotape, photo-
graph, motion picture, print, negative, slide, or
other mechanically, electronically, or chemically
reproduced visual material, without another per-
son’s consent, and contrary to that other person’s
reasonable expectation of privacy, of—

(A) that other person’s genitalia, anus, or
buttocks, or (if that other person is female) that
person’s areola or nipple; or

(B) that other person while that other per-
son is engaged in a sexual act, sodomy (under
section 925 (article 125) of this chapter), or sexual
contact.

( 1 3 ) A c t  o f  p r o s t i t u t i o n .  T h e  t e r m  “ a c t  o f
prostitution” means a sexual act, sexual contact,
or lewd act for the purpose of receiving money or
other compensation.

( 1 4 ) C o n s e n t . T h e  t e r m  “ c o n s e n t ”  m e a n s
w o r d s  o r  o v e r t  a c t s  i n d i c a t i n g  a  f r e e l y  g i v e n
agreement to the sexual conduct at issue by a
competent person. An expression of lack of con-
sent through words or conduct means there is no
consent. Lack of verbal or physical resistance or
submission resulting from the accused’s use of
force, threat of force, or placing another person
in fear does not constitute consent. A current or
previous dating relationship by itself or the man-
ner of dress of the person involved with the ac-
cused in the sexual conduct at issue shall not
constitute consent. A person cannot consent to
sexual activity if—

(A) under 16 years of age; or
(B) substantially incapable of—

(i) appraising the nature of the sexual
conduct at issue due to—

( I )  m e n t a l  i m p a i r m e n t  o r  u n c o n -
sciousness resulting from consumption of alcohol,
drugs, a similar substance, or otherwise; or

(II) mental disease or defect that ren-
ders the person unable to understand the nature
of the sexual conduct at issue;

(ii) physically declining participation in
the sexual conduct at issue; or
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( i i i ) p h y s i c a l l y  c o m m u n i c a t i n g  u n w i l l -
ingness to engage in the sexual conduct at issue.

(15) Mistake of fact as to consent. The term
“mistake of fact as to consent” means the accused
held, as a result of ignorance or mistake, an in-
correct belief that the other person engaging in
the sexual conduct consented. The ignorance or
mistake must have existed in the mind of the
accused and must have been reasonable under all
the circumstances. To be reasonable, the igno-
rance or mistake must have been based on infor-
mation, or lack of it, that would indicate to a
r e a s o n a b l e  p e r s o n  t h a t  t h e  o t h e r  p e r s o n  c o n -
s e n t e d .  A d d i t i o n a l l y ,  t h e  i g n o r a n c e  o r  m i s t a k e
cannot be based on the negligent failure to dis-
cover the true facts. Negligence is the absence of
due care. Due care is what a reasonably careful
person would do under the same or similar cir-
cumstances. The accused’s state of intoxication, if
any, at the time of the offense is not relevant to
mistake of fact. A mistaken belief that the other
person consented must be that which a reasona-
bly careful, ordinary, prudent, sober adult would
have had under the circumstances at the time of
the offense.

(16) Affirmative defense. The term “affirma-
tive defense” means any special defense that, al-
though not denying that the accused committed
t h e  o b j e c t i v e  a c t s  c o n s t i t u t i n g  t h e  o f f e n s e
charged, denies, wholly, or partially, criminal re-
sponsibility for those acts. The accused has the
burden of proving the affirmative defense by a
p r e p o n d e r a n c e  o f  e v i d e n c e .  A f t e r  t h e  d e f e n s e
meets this burden, the prosecution shall have the
burden of proving beyond a reasonable doubt
that the affirmative defense did not exist.
b. Elements.

(1) Rape.
(a) Rape by using force.

(i) That the accused caused another person,
who is of any age, to engage in a sexual act by
using force against that other person.

(b) Rape by causing grievous bodily harm.
(i) That the accused caused another person,

who is of any age, to engage in a sexual act by
causing grievous bodily harm to any person.

(c) Rape by using threats or placing in fear.
(i) That the accused caused another person,

who is of any age, to engage in a sexual act by

threatening or placing that other person in fear that
any person will be subjected to death, grievous bod-
ily harm, or kidnapping.

(d) Rape by rendering another unconscious.
(i) That the accused caused another person,

who is of any age, to engage in a sexual act by
rendering that other person unconscious.

(e) Rape by administration of drug, intoxicant,
or other similar substance.

(i) That the accused caused another person,
who is of any age, to engage in a sexual act by
administering to that other person a drug, intoxicant,
or other similar substance;

(ii) That the accused administered the drug,
intoxicant or other similar substance by force or
threat of force or without the knowledge or permis-
sion of that other person; and

( i i i )  T h a t ,  a s  a  r e s u l t ,  t h a t  o t h e r  p e r s o n ’ s
ability to appraise or control conduct was substan-
tially impaired.

(2) Rape of a child.
(a) Rape of a child who has not attained the

age of 12 years.
(i) That the accused engaged in a sexual act

with a child; and
(ii) That at the time of the sexual act the

child had not attained the age of twelve years.
(b) Rape of a child who has attained the age of

12 years but has not attained the age of 16 years by
using force.

(i) That the accused engaged in a sexual act
with a child;

(ii) That at the time of the sexual act the
child had attained the age of 12 years but had not
attained the age of 16 years; and

(iii) That the accused did so by using force
against that child.

(c) Rape of a child who has attained the age of
12 years but has not attained the age of 16 years by
causing grievous bodily harm.

(i) That the accused engaged in a sexual act
with a child;

(ii) That at the time of the sexual act the
child had attained the age of 12 years but had not
attained the age of 16 years; and

( i i i )  T h a t  t h e  a c c u s e d  d i d  s o  b y  c a u s i n g
grievous bodily harm to any person.
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(d) Rape of a child who has attained the age of
12 years but has not attained the age of 16 years by
using threats or placing in fear.

(i) That the accused engaged in a sexual act
with a child;

(ii) That at the time of the sexual act the
child had attained the age of 12 years but had not
attained the age of 16 years; and

(iii) That the accused did so by threatening
or placing that child in fear that any person will be
s u b j e c t e d  t o  d e a t h ,  g r i e v o u s  b o d i l y  h a r m ,  o r
kidnapping.

(e) Rape of a child who has attained the age of
12 years but has not attained the age of 16 years by
rendering that child unconscious.

(i) That the accused engaged in a sexual act
with a child;

(ii) That at the time of the sexual act the
child had attained the age of 12 years but had not
attained the age of 16 years; and

(iii) That the accused did so by rendering
that child unconscious.

(f) Rape of a child who has attained the age of
12 years but has not attained the age of 16 years by
administration of drug, intoxicant, or other similar
substance.

(i) That the accused engaged in a sexual act
with a child;

(ii) That at the time of the sexual act the
child had attained the age of 12 years but had not
attained the age of 16 years; and

( i i i ) ( a )  T h a t  t h e  a c c u s e d  d i d  s o  b y  a d -
ministering to that child a drug, intoxicant, or other
similar substance;

(b) That the accused administered the drug,
intoxicant, or other similar substance by force or
threat of force or without the knowledge or permis-
sion of that child; and

(c) That, as a result, that child’s ability to
a p p r a i s e  o r  c o n t r o l  c o n d u c t  w a s  s u b s t a n t i a l l y
impaired.

(3) Aggravated sexual assault.
(a) Aggravated sexual assault by using threats

or placing in fear.
(i) That the accused caused another person,

who is of any age, to engage in a sexual act; and
(ii) That the accused did so by threatening or

placing that other person in fear that any person
would be subjected to bodily harm or other harm
(other than by threatening or placing that other per-
son in fear that any person would be subjected to
death, grievous bodily harm, or kidnapping).

(b) Aggravated sexual assault by causing bod-
ily harm.

(i) That the accused caused another person,
who is of any age, to engage in a sexual act; and

(ii) That the accused did so by causing bod-
ily harm to another person.

(c) Aggravated sexual assault upon a person
substantially incapacitated or substantially incapa-
ble of appraising the act, declining participation, or
communicating unwillingness.

(i) That the accused engaged in a sexual act
with another person, who is of any age; and

(Note: add one of the following elements)
(ii) That the other person was substantially

incapacitated;
(iii) That the other person was substantially

incapable of appraising the nature of the sexual act;
(iv) That the other person was substantially

incapable of declining participation in the sexual act;
or

(v) That the other person was substantially
incapable of communicating unwillingness to engage
in the sexual act.

(4) Aggravated sexual assault of a child who has
attained the age of 12 years but has not attained the
age of 16 years.

(a) That the accused engaged in a sexual act
with a child; and

(b) That at the time of the sexual act the child
had attained the age of 12 years but had not attained
the age of 16 years.

(5) Aggravated sexual contact.
(a) Aggravated sexual contact by using force.

( i ) ( a )  T h a t  t h e  a c c u s e d  e n g a g e d  i n  s e x u a l
contact with another person; or

(b) That the accused caused sexual contact
with or by another person; and

(ii) That the accused did so by using force
against that other person.

( b ) A g g r a v a t e d  s e x u a l  c o n t a c t  b y  c a u s i n g
grievous bodily harm.
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( i ) ( a )  T h a t  t h e  a c c u s e d  e n g a g e d  i n  s e x u a l
contact with another person; or

(b) That the accused caused sexual contact
with or by another person; and

( i i )  T h a t  t h e  a c c u s e d  d i d  s o  b y  c a u s i n g
grievous bodily harm to any person.

(c) Aggravated sexual contact by using threats
or placing in fear.

( i ) ( a )  T h a t  t h e  a c c u s e d  e n g a g e d  i n  s e x u a l
contact with another person; or

(b) That the accused caused sexual contact
with or by another person; and

(ii) That the accused did so by threatening or
placing that other person in fear that any person will
b e  s u b j e c t e d  t o  d e a t h ,  g r i e v o u s  b o d i l y  h a r m ,  o r
kidnapping.

(d) Aggravated sexual contact by rendering
another unconscious.

( i ) ( a )  T h a t  t h e  a c c u s e d  e n g a g e d  i n  s e x u a l
contact with another person; or

(b) That the accused caused sexual contact
with or by another person; and

(ii) That the accused did so by rendering that
other person unconscious.

(e) Aggravated sexual contact by administra-
tion of drug, intoxicant, or other similar substance.

( i ) ( a )  T h a t  t h e  a c c u s e d  e n g a g e d  i n  s e x u a l
contact with another person; or

(b) That the accused caused sexual contact
with or by another person; and

(ii)(a) That the accused did so by administer-
ing to that other person a drug, intoxicant, or other
similar substance;

(b) That the accused administered the drug,
intoxicant, or other similar substance by force or
threat of force or without the knowledge or permis-
sion of that other person; and

(c) That, as a result, that other person’s abil-
ity to appraise or control conduct was substantially
impaired.

(6) Aggravated sexual abuse of a child.
(a) That the accused engaged in a lewd act;

and
(b) That the act was committed with a child

who has not attained the age of 16 years.
(7) Aggravated Sexual Contact with a Child.

(a) Aggravated sexual contact with a child who
has not attained the age of 12 years.

( i ) ( a )  T h a t  t h e  a c c u s e d  e n g a g e d  i n  s e x u a l
contact with a child; or

(b) That the accused caused sexual contact
with or by a child or by another person with a child;
and

(ii) That at the time of the sexual contact the
child had not attained the age of twelve years.

(b) Aggravated sexual contact with a child who
has attained the age of 12 years but has not attained
the age of 16 years by using force.

( i ) ( a )  T h a t  t h e  a c c u s e d  e n g a g e d  i n  s e x u a l
contact with a child; or

(b) That the accused caused sexual contact
with or by a child or by another person with a child;
and

(ii) That at the time of the sexual contact the
child had attained the age of 12 years but had not
attained the age of 16 years; and

(iii) That the accused did so by using force
against that child.

(c) Aggravated sexual contact with a child who
has attained the age of 12 years but has not attained
t h e  a g e  o f  1 6  y e a r s  b y  c a u s i n g  g r i e v o u s  b o d i l y
harm.

( i ) ( a )  T h a t  t h e  a c c u s e d  e n g a g e d  i n  s e x u a l
contact with a child; or

(b) That the accused caused sexual contact
with or by a child or by another person with a child;
and

(ii) That at the time of the sexual contact the
child had attained the age of 12 years but had not
attained the age of 16 years; and

( i i i )  T h a t  t h e  a c c u s e d  d i d  s o  b y  c a u s i n g
grievous bodily harm to any person.

(d) Aggravated sexual contact with a child who
has attained the age of 12 years but has not attained
the age of 16 years by using threats or placing in
fear.

( i ) ( a )  T h a t  t h e  a c c u s e d  e n g a g e d  i n  s e x u a l
contact with a child; or

(b) That the accused caused sexual contact
with or by a child or by another person with a child;
and

(ii) That at the time of the sexual contact the
child had attained the age of 12 years but had not
attained the age of 16 years; and
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(iii) That the accused did so by threatening
or placing that child or that other person in fear that
any person will be subjected to death, grievous bod-
ily harm, or kidnapping.

(e) Aggravated sexual contact with a child who
has attained the age of 12 years but has not attained
the age of 16 years by rendering another or that
child unconscious.

( i ) ( a )  T h a t  t h e  a c c u s e d  e n g a g e d  i n  s e x u a l
contact with a child; or

(b) That the accused caused sexual contact
with or by a child or by another person with a child;
and

(ii) That at the time of the sexual contact the
child had attained the age of 12 years but had not
attained the age of 16 years; and

(iii) That the accused did so by rendering
that child or that other person unconscious.

(f) Aggravated sexual contact with a child who
has attained the age of 12 years but has not attained
the age of 16 years by administration of drug, intox-
icant, or other similar substance.

( i ) ( a )  T h a t  t h e  a c c u s e d  e n g a g e d  i n  s e x u a l
contact with a child; or

(b) That the accused caused sexual contact
with or by a child or by another person with a child;
and

(ii) That at the time of the sexual contact the
child had attained the age of 12 years but had not
attained the age of 16 years; and

( i i i ) ( a )  T h a t  t h e  a c c u s e d  d i d  s o  b y  a d -
ministering to that child or that other person a drug,
intoxicant, or other similar substance;

(b) That the accused administered the drug,
intoxicant, or other similar substance by force or
threat of force or without the knowledge or permis-
sion of that child or that other person; and

(c) That, as a result, that child’s or that other
person’s ability to appraise or control conduct was
substantially impaired.

(8) Abusive sexual contact.
(a) Abusive sexual contact by using threats or

placing in fear.
( i ) ( a )  T h a t  t h e  a c c u s e d  e n g a g e d  i n  s e x u a l

contact with another person; or
(b) That the accused caused sexual contact

with or by another person; and

(ii) That the accused did so by threatening or
placing that other person in fear that any person
would be subjected to bodily harm or other harm
(other than by threatening or placing that other per-
son in fear that any person would be subjected to
death, grievous bodily harm, or kidnapping).

(b) Abusive sexual contact by causing bodily
harm.

( i ) ( a )  T h a t  t h e  a c c u s e d  e n g a g e d  i n  s e x u a l
contact with another person; or

(b) That the accused caused sexual contact
with or by another person; and

(ii) That the accused did so by causing bod-
ily harm to another person.

(c) Abusive sexual contact upon a person sub-
stantially incapacitated or substantially incapable of
appraising the act, declining participation, or com-
municating unwillingness.

( i ) ( a )  T h a t  t h e  a c c u s e d  e n g a g e d  i n  s e x u a l
contact with another person; or

(b) That the accused caused sexual contact
with or by another person; and

(Note: add one of the following elements)
(ii) That the other person was substantially

incapacitated;
(iii) That the other person was substantially

i n c a p a b l e  o f  a p p r a i s i n g  t h e  n a t u r e  o f  t h e  s e x u a l
contact;

(iv) That the other person was substantially
incapable of declining participation in the sexual
contact; or

(v) That the other person was substantially
incapable of communicating unwillingness to engage
in the sexual contact.

(9) Abusive sexual contact with a child.
(i)(a) That the accused engaged in sexual con-

tact with a child; or
(b) That the accused caused sexual contact

with or by a child or by another person with a child;
and

(ii) That at the time of the sexual contact the
child had attained the age of 12 years but had not
attained the age of 16 years.

(10) Indecent liberty with a child.
(a) That the accused committed a certain act or

communication;
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( b )  T h a t  t h e  a c t  o r  c o m m u n i c a t i o n  w a s
indecent;

(c) That the accused committed the act or com-
m u n i c a t i o n  i n  t h e  p h y s i c a l  p r e s e n c e  o f  a  c e r t a i n
child;

(d) That the child was under 16 years of age;
and

(e) That the accused committed the act or com-
munication with the intent to:

(i) arouse, appeal to, or gratify the sexual
desires of any person; or

(ii) abuse, humiliate, or degrade any person.
(11) Indecent act.

(a) That the accused engaged in certain con-
duct; and

(b) That the conduct was indecent conduct.
(12) Forcible pandering.

(a) That the accused compelled a certain per-
son to engage in an act of prostitution; and

(b) That the accused directed another person to
s a i d  p e r s o n ,  w h o  t h e n  e n g a g e d  i n  a n  a c t  o f
prostitution.

(13) Wrongful sexual contact.
(a) That the accused had sexual contact with

another person;
(b) That the accused did so without that other

person’s permission; and
(c) That the accused had no legal justification

or lawful authorization for that sexual contact.
(14) Indecent exposure.

( a )  T h a t  t h e  a c c u s e d  e x p o s e d  h i s  o r  h e r
genitalia, anus, buttocks, or female areola or nipple;

(b) That the accused’s exposure was in an in-
decent manner;

( c )  T h a t  t h e  e x p o s u r e  o c c u r r e d  i n  a  p l a c e
where the conduct involved could reasonably be ex-
pected to be viewed by people other than the ac-
cused’s family or household; and

(d) That the exposure was intentional.
c. Explanation.

(1) Definitions. The terms are defined in Para-
graph 45a.(t), supra.

(2) Character of victim. See Mil. R. Evid. 412
concerning rules of evidence relating to the character
of the victim of an alleged sexual offense.

(3) Indecent. In conduct cases, “indecent” gener-

ally signifies that form of immorality relating to
sexual impurity that is not only grossly vulgar, ob-
scene, and repugnant to common propriety, but also
tends to excite lust and deprave the morals with
respect to sexual relations. Language is indecent if it
tends reasonably to corrupt morals or incite libidi-
nous thoughts. The language must violate commu-
nity standards.
d. Lesser included offenses. The following lesser in-
cluded offenses are based on internal cross-refer-
ences provided in the statutory text of Article 120.
See subsection (e) for a further listing of possible
lesser included offenses.

(1) Rape.
(a) Article 120—Aggravated sexual contact
(b) Article 134—Assault with intent to commit

rape
(c) Article 128—Aggravated assault; Assault;

Assault consummated by a battery
(d) Article 80—Attempts

(2) Rape of a child.
( a )  A r t i c l e  1 2 0 — A g g r a v a t e d  s e x u a l  c o n t a c t

with a child; Indecent act
(b) Article 134—Assault with intent to commit

rape
(c) Article 128—Aggravated assault; Assault;

Assault consummated by a battery; Assault consum-
mated by a battery upon a child under 16

(d) Article 80—Attempts
(3) Aggravated sexual assault.

(a) Article 120—Abusive sexual contact
(b) Article 128—Aggravated assault; Assault;

Assault consummated by a battery
(c) Article 80—Attempts

(4) Aggravated sexual assault of a child.
(a) Article 120—Abusive sexual contact with a

child; Indecent act
(b) Article 128—Aggravated assault; Assault;

Assault consummated by a battery; Assault consum-
mated by a battery upon a child under 16

(c) Article 80—Attempts
(5) Aggravated sexual contact.

(a) Article 128—Aggravated assault; Assault;
Assault consummated by a battery

(b) Article 80—Attempts
(6) Aggravated sexual abuse of a child.
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(a) Article 120—Indecent act
( b )  A r t i c l e  1 2 8 — A s s a u l t ;  A s s a u l t  c o n s u m -

mated by a battery; Assault consummated by a bat-
tery upon a child under 16

(c) Article 80—Attempts
(7) Aggravated sexual contact with a child.

(a) Article 120—Indecent act
( b )  A r t i c l e  1 2 8 — A s s a u l t ;  A s s a u l t  c o n s u m -

mated by a battery; Assault consummated by a bat-
tery upon a child under 16

(c) Article 80—Attempts
(8) Abusive sexual contact.

( a )  A r t i c l e  1 2 8 — A s s a u l t ;  A s s a u l t  c o n s u m -
mated by a battery

(b) Article 80—Attempts
(9) Abusive sexual contact with a child.

(a) Article 120—Indecent act
( b )  A r t i c l e  1 2 8 — A s s a u l t ;  A s s a u l t  c o n s u m -

mated by a battery; Assault consummated by a bat-
tery upon a child under 16

(c) Article 80—Attempts
(10) Indecent liberty with a child.

(a) Article 120—Indecent act
(b) Article 80—Attempts

(11) Indecent act. Article 80—Attempts
(12) Forcible pandering. Article 80—Attempts
( 1 3 ) W r o n g f u l  s e x u a l  c o n t a c t  A r t i c l e  8 0 — A t -

tempts
(14) Indecent exposure. Article 80—Attempts

e. Additional lesser included offenses. Depending on
the factual circumstances in each case, to include the
type of act and level of force involved, the following
offenses may be considered lesser included in addi-
tion to those offenses listed in subsection d. (See
subsection (d) for a listing of the offenses that are
specifically cross-referenced within the statutory text
of Article 120.) The elements of the proposed lesser
included offense should be compared with the ele-
ments of the greater offense to determine if the ele-
ments of the lesser offense are derivative of the
greater offense and vice versa. See Appendix 23 for
further explanation of lesser included offenses.

(1)(a) Rape by using force. Article 120—Indecent
act; Wrongful sexual contact

(1)(b) Rape by causing grievous bodily harm. Ar-
t i c l e  1 2 0 — A g g r a v a t e d  s e x u a l  a s s a u l t  b y  c a u s i n g

b o d i l y  h a r m ;  A b u s i v e  s e x u a l  c o n t a c t  b y  c a u s i n g
bodily harm; Indecent act; Wrongful sexual contact

(1)(c) Rape by using threats or placing in fear.
A r t i c l e  1 2 0 — A g g r a v a t e d  s e x u a l  a s s a u l t  b y  u s i n g
threats or placing in fear; Abusive sexual contact by
u s i n g  t h r e a t s  o r  p l a c i n g  i n  f e a r ;  I n d e c e n t  a c t ;
Wrongful sexual contact

( 1 ) ( d ) R a p e  b y  r e n d e r i n g  a n o t h e r  u n c o n s c i o u s .
Article 120—Aggravated sexual assault upon a per-
son substantially incapacitated; Abusive sexual con-
t a c t  u p o n  a  p e r s o n  s u b s t a n t i a l l y  i n c a p a c i t a t e d ;
Indecent act; Wrongful sexual contact

(1)(e) Rape by administration of drug, intoxicant,
or other similar substance. Article 120—Aggravated
sexual assault upon a person substantially incapaci-
tated; Abusive sexual contact upon a person substan-
tially incapacitated; Indecent act; Wrongful sexual
contact

(2)(a) - (f) Rape of a child who has not attained
12 years; Rape of a child who has attained the age
of 12 years but has not attained the age of 16 years.
Article 120—Aggravated sexual assault of a child;
Aggravated sexual abuse of a child; Abusive sexual
contact with a child; Indecent liberty with a child;
Wrongful sexual contact

( 3 ) A g g r a v a t e d  s e x u a l  a s s a u l t .  A r t i c l e  1 2 0 —
Wrongful sexual contact; Indecent act

(4) Aggravated sexual assault of a child. Article
120—Aggravated sexual abuse of a child; Indecent
liberty with a child; Wrongful sexual contact

(5)(a) Aggravated sexual contact by force. Article
120—Indecent act; Wrongful sexual contact

( 5 ) ( b ) A g g r a v a t e d  s e x u a l  c o n t a c t  b y  c a u s i n g
grievous bodily harm. Article 120—Abusive sexual
c o n t a c t  b y  c a u s i n g  b o d i l y  h a r m ;  I n d e c e n t  a c t ;
Wrongful sexual contact

(5)(c) Aggravated sexual contact by using threats
or placing in fear. Article 120—Abusive sexual con-
tact by using threats or placing in fear; Indecent act;
Wrongful sexual contact

( 5 ) ( d ) A g g r a v a t e d  s e x u a l  c o n t a c t  b y  r e n d e r i n g
another unconscious. Article 120—Abusive sexual
contact upon a person substantially incapacitated;
Indecent act; Wrongful sexual contact

(5)(e) Aggravated sexual contact by administra-
tion of drug, intoxicant, or other similar substance.
Article 120—Abusive sexual contact upon a person
substantially incapacitated; Indecent act; Wrongful
sexual contact
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(6) Aggravated sexual abuse of a child. Article
120—Aggravated sexual contact with a child; Ag-
gravated sexual abuse of a child; Indecent liberty
with a child; Wrongful sexual contact

(7) Aggravated sexual contact with a child. Arti-
cle 120—Abusive sexual contact with a child; Inde-
cent liberty with a child; Wrongful sexual contact

(8) Abusive sexual contact. Article 120—Wrong-
ful sexual contact; Indecent act

(9) Abusive sexual contact with a child. Article
120—Indecent liberty with a child; Wrongful sexual
contact

(10) Indecent liberty with a child. Article 120—
Wrongful sexual contact
f. Maximum punishment.

(1) Rape and rape of a child. Death or such other
punishment as a court martial may direct.

(2) Aggravated sexual assault. Dishonorable dis-
charge, forfeiture of all pay and allowances, and
confinement for 30 years.

(3) Aggravated sexual assault of a child who has
attained the age of 12 years but has not attained the
age of 16 years, aggravated sexual abuse of a child,
aggravated sexual contact, and aggravated sexual
contact with a child. Dishonorable discharge, forfei-
ture of all pay and allowances, and confinement for
20 years.

(4) Abusive sexual contact with a child and inde-
cent liberty with a child. Dishonorable discharge,
forfeiture of all pay and allowances, and confine-
ment for 15 years.

( 5 ) A b u s i v e  s e x u a l  c o n t a c t .  D i s h o n o r a b l e  d i s -
charge, forfeiture of all pay and allowances, and
confinement for 7 years.

(6) Indecent act or forcible pandering. Dishonor-
able discharge, forfeiture of all pay and allowances,
and confinement for 5 years.

(7) Wrongful sexual contact or indecent exposure.
Dishonorable discharge, forfeiture of all pay and al-
lowances, and confinement for 1 year.
g. Sample specifications.

(1) Rape.
(a) Rape by using force.

( i ) R a p e  b y  u s e  o r  d i s p l a y  o f  d a n g e r o u s
weapon or object. In that (personal ju-
risdiction data), did (at/on board-location) (subject-
matter jurisdiction data, if required), on or about

20 , cause to engage in

a sexual act, to wit: , by (using a dan-
g e r o u s  w e a p o n  o r  o b j e c t ,  t o  w i t : 

against (him)(her)) (displaying a dan-
gerous weapon or object, to wit: to
(him)(her)).

(ii) Rape by suggestion of possession of dan-
gerous weapon or object. In that (per-
sonal jurisdiction data), did (at/on board-location)
(subject-matter jurisdiction data, if required), on or
about 20 , cause to engage in a sexual
act, to wit: , by the suggestion of possession
of a dangerous weapon or an object that was used in
a manner to cause (him) (her) to believe it was a
dangerous weapon or object.

( i i i ) R a p e  b y  u s i n g  p h y s i c a l  v i o l e n c e ,
strength, power, or restraint to any person. In that

(personal jurisdiction data), did (at/on
board-location) (subject-matter jurisdiction data, if
required), on or about 20 , cause

t o  e n g a g e  i n  a  s e x u a l  a c t ,  t o  w i t : 
, by using (physical violence) (strength)

( p o w e r )  ( r e s t r a i n t  a p p l i e d  t o ) ,  s u f f i -
cient that (he) (she) could not avoid or escape the
sexual conduct.

(b) Rape by causing grievous bodily harm. In
t h a t ( p e r s o n a l  j u r i s d i c t i o n  d a t a ) ,  d i d
(at/on board-location) (subject-matter jurisdiction da-
ta, if required), on or about 20 ,
cause to engage in a sexual act, to wit:

, by causing grievous bodily harm upon
(him)(her)( ), to wit: a (broken leg)(deep
cut)(fractured skull)( ).

(c) Rape by using threats or placing in fear. In
t h a t ( p e r s o n a l  j u r i s d i c t i o n  d a t a ) ,  d i d
(at/on board-location) (subject-matter jurisdiction da-
ta, if required), on or about 20 ,
cause to engage in a sexual act, to wit:

, by [threatening] [placing (him)(her) in
fear] that (he)(she) ( ) will be subjected
to (death)(grievous bodily harm) (kidnapping) by

.
(d) Rape by rendering another unconscious. In

t h a t ( p e r s o n a l  j u r i s d i c t i o n  d a t a ) ,  d i d
(at/on board-location) (subject-matter jurisdiction da-
ta, if required), on or about 20 ,
cause to engage in a sexual act, to wit:

, by rendering (him)(her) unconscious.
(e) Rape by administration of drug, intoxicant,

or other similar substance. In that (personal
jurisdiction data), did (at/on board-location) (subject-
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matter jurisdiction data, if required), on or about
20 , cause to engage in

a sexual act, to wit: , by administering
to (him)(her) a drug, intoxicant, or other similar sub-
s t a n c e ,  ( b y  f o r c e )  ( b y  t h r e a t  o f  f o r c e )  ( w i t h o u t
( h i s ) ( h e r )  k n o w l e d g e  o r  p e r m i s s i o n ) ,  a n d  t h e r e b y
substantially impaired (his)(her) ability to [(appraise)
(control)][(his) (her)] conduct.

(2) Rape of a child.
(a) Rape of a child who has not attained the

age of 12 years. In that (personal ju-
risdiction data), did (at/on board-location) (subject-
matter jurisdiction data, if required), on or about

20 , engage in a sexual act, to
wit: with , a child who
had not attained the age of 12 years.

(b) Rape of a child who has attained the age of
12 years but has not attained the age of 16 years by
using force.

(i) Rape of a child who has attained the age
of 12 years but has not attained the age of 16 years
by use or display of dangerous weapon or object. In
that (personal jurisdiction data), did (at/on
board-location) (subject-matter jurisdiction data, if
required), on or about 20 , engage in a
sexual act, to wit: , with , a child who
had attained the age of 12 years, but had not attained
the age of 16 years, by (using a dangerous weapon
or object, to wit: against (him)(her)) (display-
ing a dangerous weapon or object, to wit: to
(him)(her)).

(ii) Rape of a child who has attained the age
of 12 years but has not attained the age of 16 years
by suggestion of possession of dangerous weapon or
object. In that (personal jurisdiction data),
did (at/on board-location) (subject-matter jurisdiction
data, if required), on or about 20 , en-
gage in a sexual act, to wit: , with , a
child who had attained the age of 12 years, but had
not attained the age of 16 years, by the suggestion of
possession of a dangerous weapon or an object that
was used in a manner to cause (him)(her) to believe
it was a dangerous weapon or object.

(iii) Rape of a child who has attained the
age of 12 years but has not attained the age of 16
years by using physical violence, strength, power, or
restraint to any person. In that (personal
jurisdiction data), did (at/on board-location) (subject-
matter jurisdiction data, if required), on or about

20 , engage in a sexual act, to wit:
with , a child who had attained the age

of 12 years, but had not attained the age of 16 years,
by using (physical violence) (strength) (power) (re-
straint applied to ) sufficient that (he)(she)
could not avoid or escape the sexual conduct.

(c) Rape of a child who has attained the age of
12 years but has not attained the age of 16 years by
causing grievous bodily harm. In that (per-
sonal jurisdiction data), did (at/on board-location)
(subject-matter jurisdiction data, if required), on or
about 20 , engage in a sexual act, to
wit: , with , a child who had attained
the age of 12 years, but had not attained the age of
16 years, by causing grievous bodily harm upon
( h i m ) ( h e r ) ( ) ,  t o  w i t :  a  ( b r o k e n  l e g ) ( d e e p
cut)(fractured skull)( ).

(d) Rape of a child who has attained the age of
12 years but has not attained the age of 16 years by
using threats or placing in fear. In that (per-
sonal jurisdiction data), did (at/on board-location)
(subject-matter jurisdiction data, if required), on or
about 20 , engage in a sexual act, to
wit: , with , a child who had attained
the age of 12 years, but had not attained the age of
1 6  y e a r s ,  b y  [ t h r e a t e n i n g ]  [ p l a c i n g  ( h i m ) ( h e r )  i n
fear] that (he)(she) ( ) would be subjected to
( d e a t h ) ( g r i e v o u s  b o d i l y  h a r m )  ( k i d n a p p i n g )  b y 

.
(e) Rape of a child who has attained the age of

12 years but has not attained the age of 16 years by
rendering that child unconscious. In that (per-
sonal jurisdiction data), did (at/on board-location)
(subject-matter jurisdiction data, if required), on or
about 20 , engage in a sexual act, to
wit: , with , a child who had attained
the age of 12 years, but had not attained the age of
16 years, by rendering (him)(her) unconscious.

(f) Rape of a child who has attained the age of
12 years but has not attained the age of 16 years by
administration of drug, intoxicant, or other similar
substance. In that (personal jurisdiction da-
ta), did (at/on board-location) (subject-matter juris-
diction data, if required), on or about 20

, engage in a sexual act, to wit: ,with
, a child who had attained the age of 12 years,

but had not attained the age of 16 years, by ad-
ministering to (him)(her) a drug, intoxicant, or other
s i m i l a r  s u b s t a n c e  ( b y  f o r c e )  ( b y  t h r e a t  o f  f o r c e )
(without (his)(her) knowledge or permission), and
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thereby substantially impaired (his)(her) ability to
[(appraise)(control)][(his)(her)] conduct.

(3) Aggravated sexual assault.
(a) Aggravated sexual assault by using threats

or placing in fear. In that (personal jurisdic-
tion data), did (at/on board-location) (subject-matter
jurisdiction data, if required), on or about 20

, cause to engage in a sexual act, to
wit: , by [threatening] [placing(him)(her) in
f e a r  o f ]  [ ( p h y s i c a l  i n j u r y  t o )  ( i n j u r y  t o 

’s property)(accusation of crime)(exposition of
secret)(abuse of military position)( )].

(b) Aggravated sexual assault by causing bod-
ily harm. In that (personal jurisdiction data),
did (at/on board-location) (subject-matter jurisdiction
data, if required), on or about 20 , cause

to engage in a sexual act, to wit: , by
c a u s i n g  b o d i l y  h a r m  u p o n  ( h i m ) ( h e r ) (  ) ,  t o
wit: .

(c) Aggravated sexual assault upon a person
substantially incapacitated or substantially incapa-
ble of appraising the act, declining participation, or
c o m m u n i c a t i n g  u n w i l l i n g n e s s .  I n  t h a t  ( p e r -
sonal jurisdiction data), did (at/on board-location)
(subject-matter jurisdiction data, if required), on or
about 20 , engage in a sexual act, to
wit: with , who was (substantially in-
capacitated) [substantially incapable of (appraising
the nature of the sexual act)(declining participation
in the sexual act) (communicating unwillingness to
engage in the sexual act)].

(4) Aggravated sexual assault of a child who has
attained the age of 12 years but has not attained the
age of 16 years. In that (personal jurisdic-
tion data), did (at/on board-location) (subject-matter
jurisdiction data, if required), on or about 20

, engage in a sexual act, to wit: with
, who had attained the age of 12 years, but had

not attained the age of 16 years.
(5) Aggravated sexual contact.

(a) Aggravated sexual contact by using force.
(i) Aggravated sexual contact by use or dis-

p l a y  o f  d a n g e r o u s  w e a p o n  o r  o b j e c t .  I n  t h a t
(personal jurisdiction data), did (at/on board-

l o c a t i o n )  ( s u b j e c t - m a t t e r  j u r i s d i c t i o n  d a t a ,  i f  r e -
quired), on or about 20 , [(engage in
s e x u a l  c o n t a c t ,  t o  w i t :  w i t h )  ( c a u s e

to engage in sexual contact, to wit: ,
w i t h )  ( c a u s e  s e x u a l  c o n t a c t  w i t h  o r  b y 

, to wit: )] by (using a dangerous
weapon or object, to wit: against (him)(her))
(displaying a dangerous weapon or object, to wit:

to (him)(her)).
(ii) Aggravated sexual contact by suggestion

of possession of dangerous weapon or object. In
that (personal jurisdiction data), did (at/on
board-location) (subject-matter jurisdiction data, if
required), on or about 20 , [(engage in
s e x u a l  c o n t a c t ,  t o  w i t :  w i t h ) ( c a u s e 

to engage in sexual contact, to wit: ,
w i t h )  ( c a u s e  s e x u a l  c o n t a c t  w i t h  o r  b y 

, to wit: )] by the suggestion of posses-
sion of a dangerous weapon or an object that was
used in a manner to cause (him)(her)( ) to
believe it was a dangerous weapon or object.

( i i i ) A g g r a v a t e d  s e x u a l  c o n t a c t  b y  u s i n g
physical violence, strength, power, or restraint to
any person. In that (personal jurisdiction da-
ta), did (at/on board-location) (subject-matter juris-
diction data, if required), on or about 20

, [(engage in sexual contact, to wit: with
)(cause to engage in sexual contact, to

wit: , with ) (cause sexual contact with
or by , to wit: )] by using (physical
violence) (strength) (power) (restraint applied to

), sufficient that (he)(she)( ) could not
avoid or escape the sexual conduct.

( b ) A g g r a v a t e d  s e x u a l  c o n t a c t  b y  c a u s i n g
grievous bodily harm. In that (personal ju-
risdiction data), did (at/on board-location) (subject-
matter jurisdiction data, if required), on or about

20 , [(engage in sexual contact, to wit:
with )(cause to engage in sexual

contact, to wit: , with ) (cause sexual
contact with or by , to wit: )] by causing
grievous bodily harm upon (him)(her)( ), to
w i t :  a  ( b r o k e n  l e g ) ( d e e p  c u t ) ( f r a c t u r e d  s k u l l ) (

).
(c) Aggravated sexual contact by using threats

or placing in fear. In that (personal jurisdic-
tion data), did (at/on board-location) (subject-matter
jurisdiction data, if required), on or about 20

,  [ ( e n g a g e  i n  s e x u a l  c o n t a c t ,  t o  w i t : 
with )(cause to engage in sex-

ual contact, to wit: , with ) (cause
sexual contact with or by , to wit: )]
b y  [ ( t h r e a t e n i n g  ( h i m ) ( h e r ) (  ) ]
[(placing(him)(her) ( ) in fear] that (he)(she)(
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) will be subjected to (death)(grievous bodily
harm)(kidnapping) by .

(d) Aggravated sexual contact by rendering an-
other unconscious. In that (personal jurisdic-
tion data), did (at/on board-location) (subject-matter
jurisdiction data, if required), on or about 20

,  [ ( e n g a g e  i n  s e x u a l  c o n t a c t ,  t o  w i t : 
with )(cause to engage in sex-

ual contact, to wit: , with ) (cause
sexual contact with or by , to wit: )]
by rendering (him)(her)( ) unconscious.

(e) Aggravated sexual contact by administra-
tion of drug, intoxicant, or other similar substance.
In that (personal jurisdiction data), did (at/on
board-location) (subject-matter jurisdiction data, if
required), on or about 20 , [(engage in
s e x u a l  c o n t a c t ,  t o  w i t :  w i t h )  ( c a u s e

to engage in sexual contact, to wit: ,
w i t h )  ( c a u s e  s e x u a l  c o n t a c t  w i t h  o r  b y 

, to wit: )] by administering to (him)
(her)( ) a drug, intoxicant, or other similar
substance, (by force) (by threat of force) (without
( h i s ) ( h e r ) ( )  k n o w l e d g e  o r  p e r m i s s i o n ) ,  a n d
t h e r e b y  s u b s t a n t i a l l y  i m p a i r e d  ( h i s ) ( h e r ) (  )
ability to [(appraise) (control)] [(his) (her)] conduct.

(6) Aggravated sexual abuse of a child. In that
(personal jurisdiction data), did (at/on board-

l o c a t i o n )  ( s u b j e c t - m a t t e r  j u r i s d i c t i o n  d a t a ,  i f  r e -
quired), on or about 20 , engage in a
lewd act, to wit: with , a child who
had not attained the age of 16 years.

(7) Aggravated sexual contact with a child.
(a) Aggravated sexual contact with a child who

h a s  n o t  a t t a i n e d  t h e  — a g e  o f  1 2  y e a r s .  I n  t h a t
(personal jurisdiction data), did (at/on board-

l o c a t i o n )  ( s u b j e c t - m a t t e r  j u r i s d i c t i o n  d a t a ,  i f  r e -
quired), on or about 20 , [(engage in
sexual contact, to wit: with , a child
who had not attained the age of 12 years)(cause

to engage in sexual contact, to wit: ,
with , a child who had not attained the age of
12 years) (cause sexual contact with or by ,
a child who had not attained the age of 12 years, to
wit: )].

(b) Aggravated sexual contact with a child who
has attained the age of 12 years but has not attained
the age of 16 years by using force.

(i) Aggravated sexual contact with a child
who has attained the age of 12 years but has not

attained the age of 16 years by use or display of
dangerous weapon or object. In that (personal
jurisdiction data), did (at/on board-location) (subject-
matter jurisdiction data, if required), on or about

20 , [(engage in sexual contact, to wit:
with , a child who had attained the

age of 12 years, but had not attained the age of 16
years)(cause to engage in sexual contact, to
wit: , with , a child who had attained
the age of 12 years, but had not attained the age of
16 years) (cause sexual contact with or by ,
a child who had attained the age of 12 years, but
h a d  n o t  a t t a i n e d  t h e  a g e  o f  1 6  y e a r s ,  t o  w i t :  

)] by (using a dangerous weapon or object, to
wit: against (him)(her)( )) (displaying
a dangerous weapon or object, to wit: to
(him)(her)( )).

(ii) Aggravated sexual contact with a child
who has attained the age of 12 years but has not
attained the age of 16 years by suggestion of posses-
s i o n  o f  d a n g e r o u s  w e a p o n  o r  o b j e c t .  I n  t h a t

(personal jurisdiction data), did (at/on board-
l o c a t i o n )  ( s u b j e c t - m a t t e r  j u r i s d i c t i o n  d a t a ,  i f  r e -
quired), on or about 20 , [(engage in
sexual contact, to wit: with , a child
who had attained the age of 12 years, but had not
attained the age of 16 years)(cause to en-
gage in sexual contact, to wit: , with ,
a child who had attained the age of 12 years, but
had not attained the age of 16 years) (cause sexual
contact with or by , a child who had attained
the age of 12 years, but had not attained the age of
16 years, to wit: )] by the suggestion of
possession of a dangerous weapon or an object that
was used in a manner to cause (him)(her)( ) to
believe it was a dangerous weapon or object.

(iii) Aggravated sexual contact with a child
who has attained the age of 12 years but has not
attained the age of 16 years by using physical vio-
lence, strength, power, or restraint to any person. In
that (personal jurisdiction data), did (at/on
board-location) (subject-matter jurisdiction data, if
required), on or about 20 , [(engage in
sexual contact, to wit: with , a child
who had attained the age of 12 years, but had not
attained the age of 16 years)(cause to en-
gage in sexual contact, to wit: , with ,
a child who had attained the age of 12 years, but
had not attained the age of 16 years) (cause sexual
contact with or by , a child who had not
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attained the age of 12 years, but had not attained the
age of 16 years, to wit: )] by using (physical
violence) (strength) (power) (restraint applied to

) sufficient that (he)(she)( ) could not
avoid or escape the sexual conduct.

(c) Aggravated sexual contact with a child who
has attained the age of 12 years but has not attained
t h e  a g e  o f  1 6  y e a r s  b y  c a u s i n g  g r i e v o u s  b o d i l y
harm. In that (personal jurisdiction data),
did (at/on board-location) (subject-matter jurisdiction
data, if required), on or about 20 ,
[(engage in sexual contact, to wit: with

, a child who had attained the age of 12 years,
but had not attained the age of 16 years)(cause

to engage in sexual contact, to wit: ,
with , a child who had attained the age of 12
years, but had not attained the age of 16 years)
(cause sexual contact with or by , a child
who had attained the age of 12 years, but had not
attained the age of 16 years, to wit: )] by
c a u s i n g  g r i e v o u s  b o d i l y  h a r m  u p o n  ( h i m ) ( h e r ) (

), to wit: a (broken leg)(deep cut)(fractured
skull)( ).

(d) Aggravated sexual contact with a child who
has attained the age of 12 years but has not attained
the age of 16 years by using threats or placing in
fear. In that (personal jurisdiction data), did
(at/on board-location) (subject-matter jurisdiction da-
ta, if required), on or about 20 , [(engage
in sexual contact, to wit: with , a child
who had attained the age of 12 years, but had not
attained the age of 16 years)(cause to en-
gage in sexual contact, to wit: , with ,
a child who had attained the age of 12 years, but
had not attained the age of 16 years) (cause sexual
contact with or by , a child who had attained
the age of 12 years, but had not attained the age of
16 years, to wit: )] by [threatening] [placing
(him)(her)( ) in fear] that (he)(she)( )
w i l l  b e  s u b j e c t e d  t o  ( d e a t h )  ( g r i e v o u s  b o d i l y
harm)(kidnapping) by .

(e) Aggravated sexual contact with a child who
has attained the age of 12 years but has not attained
the age of 16 years by rendering that child or an-
other unconscious. In that (personal jurisdic-
tion data), did (at/on board-location) (subject-matter
jurisdiction data, if required), on or about 20

,  [ ( e n g a g e  i n  s e x u a l  c o n t a c t ,  t o  w i t : 
with , a child who had attained the

age of 12 years, but had not attained the age of 16

years)(cause to engage in sexual contact, to
wit: , with , a child who had attained
the age of 12 years, but had not attained the age of
16 years) (cause sexual contact with or by ,
a child who had attained the age of 12 years, but
h a d  n o t  a t t a i n e d  t h e  a g e  o f  1 6  y e a r s ,  t o  w i t :  

) ]  b y  r e n d e r i n g  ( h i m ) ( h e r ) (  )
unconscious.

(f) Aggravated sexual contact with a child who
has attained the age of 12 years but has not attained
the age of 16 years by administration of drug, intox-
icant, or other similar substance. In that (per-
sonal jurisdiction data), did (at/on board-location)
(subject-matter jurisdiction data, if required), on or
about 20 , [(engage in sexual contact,
to wit: with , a child who had at-
tained the age of 12 years but had not attained the
age of 16 years)(cause to engage in sexual
contact, to wit: , with , a child who
had attained the age of 12 years but had not attained
the age of 16 years) (cause sexual contact with or by

, a child who had attained the age of 12
years but had not attained the age of 16 years, to
w i t : ) ]  b y  a d m i n i s t e r i n g  t o  ( h i m ) ( h e r ) (

) a drug, intoxicant, or other similar substance
(by force) (by threat of force) (without (his)(her)(

) knowledge or permission), and thereby sub-
s t a n t i a l l y  i m p a i r e d  ( h i s ) ( h e r ) (  )  a b i l i t y  t o
[(appraise) (control)][(his) (her)] conduct.

(8) Abusive sexual contact.
(a) Abusive sexual contact by using threats or

placing in fear. In that (personal jurisdiction
data), did (at/on board-location) (subject-matter ju-
risdiction data, if required), on or about 20

,  [ ( e n g a g e  i n  s e x u a l  c o n t a c t ,  t o  w i t : 
w i t h )  ( c a u s e t o  e n g a g e  i n

sexual contact, to wit: , with ) (cause
sexual contact with or by , to wit: )]
by [(threatening) (placing (him)(her)( ) in fear
of)] [(physical injury to )(injury to ’s
p r o p e r t y ) ( a c c u s a t i o n  o f  c r i m e ) ( e x p o s i t i o n  o f
secret)(abuse of military position)( )].

(b) Abusive sexual contact by causing bodily
harm. In that (personal jurisdiction data),
did (at/on board-location) (subject-matter jurisdiction
data, if required), on or about 20 ,
[(engage in sexual contact, to wit: with )
(cause to engage in sexual contact, to wit:

, with ) (cause sexual contact with or by
A28-15

PUNITIVE ARTICLES APPLICABLE TO SEXUAL OFFENSES COMMITTED DURING THE PERIOD 1 OCTOBER 2007
THROUGH 27 JUNE 2012



, to wit: )] by causing bodily harm
upon (him)(her)( ), to wit: ( ).

(c) Abusive sexual contact by engaging in a
sexual act with a person substantially incapacitated
or substantially incapable of appraising the act, de-
clining participation, or substantially incapable of
c o m m u n i c a t i n g  u n w i l l i n g n e s s .  I n  t h a t 

( p e r s o n a l  j u r i s d i c t i o n  d a t a ) ,  d i d  ( a t / o n
board-location) (subject-matter jurisdiction data, if
required), on or about 20 , [(engage in
sexual contact, to wit: with ) (cause

to engage in sexual contact, to wit: ,
w i t h )  ( c a u s e  s e x u a l  c o n t a c t  w i t h  o r  b y 

, to wit: )] while (he)(she)( )
was [substantially incapacitated] [substantially inca-
pable of (appraising the nature of the sexual contact)
(declining participation in the sexual contact) (com-
municating unwillingness to engage in the sexual
contact)].

(9) Abusive sexual contact with a child. In that
(personal jurisdiction data), did (at/on board-

l o c a t i o n )  ( s u b j e c t - m a t t e r  j u r i s d i c t i o n  d a t a ,  i f  r e -
quired), on or about 20 , [(engage in
sexual contact, to wit: with , a child
who had attained the age of 12 years but had not
attained the age of 16 years)(cause to en-
gage in sexual contact, to wit: , with ,
a child who had attained the age of 12 years but had
not attained the age of 16 years) (cause sexual con-
tact with or by , a child who had attained the
age of 12 years but had not attained the age of 16
years, to wit: )].

( 1 0 ) I n d e c e n t  l i b e r t i e s  w i t h  a  c h i l d .  I n  t h a t 
(personal jurisdiction data), did, (at/on board-

l o c a t i o n )  ( s u b j e c t - m a t t e r  j u r i s d i c t i o n  d a t a ,  i f  r e -
quired), on or about 20 ,(take indecent
liberties) (engage in indecent conduct) in the physi-
cal presence of , a (female) (male) under 16
years of age, by (communicating the words: to wit:

) (exposing one’s private parts, to wit: )
( ), with the intent to [(arouse) (appeal to)
(gratify) the (sexual desire) of the (or )]
[(abuse)(humiliate)(degrade) ].

(11) Indecent act. In that (personal juris-
d i c t i o n  d a t a ) ,  d i d  ( a t / o n  b o a r d - l o c a t i o n )  ( s u b j e c t -
matter jurisdiction data, if required), on or about

20 ,wrongfully commit indecent con-
duct, to wit .

( 1 2 ) F o r c i b l e  p a n d e r i n g .  I n  t h a t ( p e r -

sonal jurisdiction data), did (at/on board-location),
(subject-matter jurisdiction data, if required), on or
about 20 , compel to engage
in [(a sexual act)(sexual contact) (lewd act), to wit:

] for the purpose of receiving money or other
compensation with (a) person(s) to be di-
rected to (him)(her) by the said .

(13) Wrongful sexual contact. In that (per-
sonal jurisdiction data), did (at/on board-location),
(subject-matter jurisdiction data, if required), on or
about 20 , engage in sexual contact
with , to wit: , and such sexual contact
was without legal justification or lawful authoriza-
tion and without the permission of .

(14) Indecent exposure. In that (personal
jurisdiction data), did (at/on board-location), (sub-
j e c t - m a t t e r  j u r i s d i c t i o n  d a t a ,  i f  r e q u i r e d ) ,  o n  o r
about 20 , intentionally (expose in an
indecent manner (his) (her) ( ) ( ) while
( a t  t h e  b a r r a c k s  w i n d o w )  ( i n  a  p u b l i c  p l a c e )  (

).”

Appendix 23 Analysis Follows: 
[Note: The analysis below was removed from Ap-

pendix 23 and pertains to the 2007 Amendment of
Article 120. The analysis was inserted into this ap-
pendix to accompany the version of Article 120 ap-
plicable to offenses committed during the period 1
October 2007 through 27 June 2012. For offenses
committed prior to 1 October 2007, analysis related
to Article 120 and other punitive articles applicable
to sexual offenses is contained in Appendix 27. For
offenses committed on or after 28 June 2012, analy-
sis related to Article 120, 120b, and 120c is con-
tained in Appendix 23.]

45. Article 120—Rape, sexual assault, and
other sexual misconduct

2007 Amendment: Changes to this paragraph
are contained in Div. A. Title V. Subtitle E, Section
552(a)(1) of the National Defense Authorization Act
for Fiscal Year 2006, P.L. 109-163, 119 Stat. 3257
(6 January 2006), which supersedes the previous
paragraph 45, Rape and Carnal Knowledge, in its
entirety and replaces paragraph 45 with Rape, sexual
assault and other sexual misconduct. In accordance
with Section 552(c) of that Act, the amendment to
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t h e  A r t i c l e  a p p l i e s  o n l y  w i t h  r e s p e c t  t o  o f f e n s e s
committed on or after 1 October 2007.

N o t h i n g  i n  t h e s e  a m e n d m e n t s  i n v a l i d a t e s  a n y
nonjudicial punishment proceeding, restraint, investi-
gation, referral of charges, trial in which arraignment
occurred, or other action begun prior to 1 October
2007. Any such nonjudical punishment proceeding,
restraint, investigation, referral of charges, trial in
which arraignment occurred, or other action may
proceed in the same manner and with the same ef-
fect as if these amendments had not been prescribed.

This new Article 120 consolidates several sexual
misconduct offenses and is generally based on the
S e x u a l  A b u s e  A c t  o f  1 9 8 6 ,  1 8  U . S . C .  S e c t i o n s
2241-2245. The following is a list of offenses that
have been replaced by this new paragraph 45:

(1) Paragraph 63, 134 Assault - Indecent, has
been replaced in its entirety by three new offenses
under paragraph 45. See subsections (e) Aggravated
Sexual Contact, (h) Abusive Sexual Contact, and
(m) Wrongful Sexual Contact.

(2) Paragraph 87, 134 Indecent Acts or Liberties
with a Child, has been replaced in its entirety by
three new offenses under paragraph 45. See subsec-
tions (g) Aggravated Sexual Contact with a Child,
(i) Abusive Sexual Contact with a Child, and (j)
Indecent Liberty with a Child.

(3) Paragraph 88, Article 134 Indecent Exposure,
has been replaced in its entirety by a new offense
under paragraph 45. See subsection (n) Indecent Ex-
posure.

(4) Paragraph 90, Article 134 Indecent Acts with
Another, has been replaced in its entirety by a new
offense under paragraph 45. See subsection (k) Inde-
cent Act.

( 5 )  P a r a g r a p h  9 7 ,  A r t i c l e  1 3 4  P a n d e r i n g  a n d
Prostitution, has been amended. The act of compel-
ling another person to engage in an act of prostitu-
t i o n  w i t h  a n o t h e r  p e r s o n  w i l l  n o  l o n g e r  b e  a n
offense under paragraph 97 and has been replaced
by a new offense under paragraph 45. See subsection
(l), Forcible Pandering.
c. Explanation. Subparagraph (3), definition of “in-
decent,” is taken from paragraphs 89.c and 90.c of
the Manual (2005 ed.) and is intended to consolidate
the definitions of “indecent,” as used in the former
offenses under Article 134 of “Indecent acts or liber-
ties with a child,” “Indecent exposure,” and “In-
decent acts with another,” formerly at paragraphs 87,
88, and 90 of the 2005 Manual, and “Indecent lan-

guage,” at paragraph 89. The application of this sin-
g l e  d e f i n i t i o n  o f  “ i n d e c e n t ”  t o  t h e  o f f e n s e s  o f
“Indecent liberty with a child,” “Indecent act,” and
“Indecent exposure” under Article 120 is consistent
with the construction given to the former Article 134
offenses in the 2005 Manual that were consolidated
into Article 120. See e.g. United States v. Negron,
60 M.J. 136 (C.A.A.F. 2004).
d. Additional Lesser Included Offenses. The test to
determine whether an offense is factually the same
as another offense, and therefore lesser-included to
that offense, is the “elements” test. United States v.
Foster, 40 M.J. 140, 142 (C.M.A. 1994). Under this
test, the court considers “whether each provision re-
quires proof of a fact which the other does not.”
Blockburger, 284 U.S. 299 at 304 (1932). Rather
than adopting a literal application of the elements
test, the Court stated that resolution of lesser-in-
cluded claims “can only be resolved by lining up
elements realistically and determining whether each
element of the supposed ‘lesser’ offense is rationally
derivative of one or more elements of the other
offense - and vice versa.” Foster, 40 M.J. at 146.
Whether an offense is a lesser-included offense is a
matter of law that the Court will consider de novo.
U n i t e d  S t a t e s  v .  P a l a g a r ,  5 6  M . J .  2 9 4 ,  2 9 6
(C.A.A.F. 2002).
e. Maximum punishment. See 1995 Amendment re-
garding maximum punishment of death.
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In that (personal jurisdiction data),
did (at/on board—location), (subject-matter jurisdic-
tion data, if required), on or about 20 ,
cause bodily injury to the unborn child of , a preg-
nant woman, by engaging in the [(murder) (volun-
tary manslaughter) (involuntary manslaughter) (rape)
(robbery) (maiming) (assault) of] [(burning) (setting
afire) of (a dwelling inhabited by) (a structure or
property known to (be occupied by) (belong to))]
that woman.

(2) Killing an unborn child.
In that (personal jurisdiction data),

did (at/on board—location), (subject-matter jurisdic-
tion data, if required), on or about 20 ,
cause the death of the unborn child of , a pregnant
w o m a n ,  b y  e n g a g i n g  i n  t h e  [ ( m u r d e r )  ( v o l u n t a r y
m a n s l a u g h t e r )  ( i n v o l u n t a r y  m a n s l a u g h t e r )  ( r a p e )
(robbery) (maiming) (assault) of] [(burning) (setting
afire) of (a dwelling inhabited by) (a structure or
property known to (be occupied by) (belong to))]
that woman.

(3) Attempting to kill an unborn child.
In that (personal jurisdiction data),

did (at/on board—location), (subject-matter jurisdic-
tion data, if required), on or about 20 ,
attempt to kill the unborn child of , a pregnant wom-
an, by engaging in the [(murder) (voluntary man-
s l a u g h t e r )  ( i n v o l u n t a r y  m a n s l a u g h t e r )  ( r a p e )
(robbery) (maiming) (assault) of] [(burning) (setting
afire) of (a dwelling inhabited by) (a structure or
property known to (be occupied by) (belong to))]
that woman.

(4) Intentionally killing an unborn child.
In that (personal jurisdiction data),

did (at/on board—location), (subject-matter jurisdic-
tion data, if required), on or about 20 ,
intentionally kill the unborn child of , a pregnant
w o m a n ,  b y  e n g a g i n g  i n  t h e  [ ( m u r d e r )  ( v o l u n t a r y
m a n s l a u g h t e r )  ( i n v o l u n t a r y  m a n s l a u g h t e r )  ( r a p e )
(robbery) (maiming) (assault) of] [(burning) (setting
afire) of (a dwelling inhabited by) (a structure or
property known to (be occupied by) (belong to))]
that woman.

45. Article 120—Rape and sexual assault
generally

[Note: This statute applies to offenses commit-
ted on or after 28 June 2012. Previous versions of
Article 120 are located as follows: for offenses

committed on or before 30 September 2007, see
Appendix 27; for offenses committed during the
period 1 October 2007 through 27 June 2012, see
Appendix 28.]
a. Text of statute.

(a) Rape. Any person subject to this chapter
who commits a sexual act upon another person
by—

(1) using unlawful force against that other
person;

( 2 ) u s i n g  f o r c e  c a u s i n g  o r  l i k e l y  t o  c a u s e
death or grievous bodily harm to any person;

(3) threatening or placing that other person
in fear that any person will be subjected to death,
grievous bodily harm, or kidnapping;

(4) first rendering that other person uncon-
scious; or

( 5 ) a d m i n i s t e r i n g  t o  t h a t  o t h e r  p e r s o n  b y
force or threat of force, or without the knowledge
or consent of that person, a drug, intoxicant, or
other similar substance and thereby substantially
impairing the ability of that other person to ap-
praise or control conduct;
is guilty of rape and shall be punished as a court-
martial may direct.

(b) Sexual Assault. Any person subject to this
chapter who—

(1) commits a sexual act upon another per-
son by—

(A) threatening or placing that other per-
son in fear; 

( B ) c a u s i n g  b o d i l y  h a r m  t o  t h a t  o t h e r
person;

( C ) m a k i n g  a  f r a u d u l e n t  r e p r e s e n t a t i o n
that the sexual act serves a professional purpose;
or

(D) inducing a belief by any artifice, pre-
tense, or concealment that the person is another
person;

(2) commits a sexual act upon another per-
son when the person knows or reasonably should
k n o w  t h a t  t h e  o t h e r  p e r s o n  i s  a s l e e p ,  u n c o n -
scious, or otherwise unaware that the sexual act
is occurring; or 

(3) commits a sexual act upon another per-
son when the other person is incapable of consen-
ting to the sexual act due to—

(A) impairment by any drug, intoxicant,
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or other similar substance, and that condition is
known or reasonably should be known by the
person; or

(B) a mental disease or defect, or physical
disability, and that condition is known or reason-
ably should be known by the person;
is guilty of sexual assault and shall be punished
as a court-martial may direct.

( c ) A g g r a v a t e d  S e x u a l  C o n t a c t .  A n y  p e r s o n
subject to this chapter who commits or causes
sexual contact upon or by another person, if to
do so would violate subsection (a) (rape) had the
sexual contact been a sexual act, is guilty of ag-
gravated sexual contact and shall be punished as
a court-martial may direct.

(d) Abusive Sexual Contact. Any person subject
to this chapter who commits or causes sexual
contact upon or by another person, if to do so
would violate subsection (b) (sexual assault) had
the sexual contact been a sexual act, is guilty of
abusive sexual contact and shall be punished as a
court-martial may direct.

(e) Proof of Threat. In a prosecution under this
section, in proving that a person made a threat, it
need not be proven that the person actually in-
tended to carry out the threat or had the ability
to carry out the threat.

(f) Defenses. An accused may raise any appli-
cable defenses available under this chapter or the
Rules for Court-Martial. Marriage is not a de-
fense for any conduct in issue in any prosecution
under this section.

(g) Definitions. In this section:
( 1 ) S e x u a l  a c t .  T h e  t e r m  ‘ s e x u a l  a c t ’

means—
( A ) c o n t a c t  b e t w e e n  t h e  p e n i s  a n d  t h e

vulva or anus or mouth, and for purposes of this
subparagraph contact involving the penis occurs
upon penetration, however slight; or

(B) the penetration, however slight, of the
vulva or anus or mouth of another by any part of
t h e  b o d y  o r  b y  a n y  o b j e c t ,  w i t h  a n  i n t e n t  t o
abuse, humiliate, harass, or degrade any person
or to arouse or gratify the sexual desire of any
person.

(2) Sexual contact. The term ‘sexual contact’
means—

(A) touching, or causing another person to

touch, either directly or through the clothing, the
genitalia, anus, groin, breast, inner thigh, or but-
tocks of any person, with an intent to abuse, hu-
miliate, or degrade any person; or

(B) any touching, or causing another per-
son to touch, either directly or through the cloth-
ing, any body part of any person, if done with an
intent to arouse or gratify the sexual desire of
any person.
Touching may be accomplished by any part of
the body.

( 3 ) B o d i l y  h a r m .  T h e  t e r m  ‘ b o d i l y  h a r m ’
means any offensive touching of another, how-
ever slight, including any nonconsensual sexual
act or nonconsensual sexual contact.

(4) Grievous bodily harm. The term ‘grievous
bodily harm’ means serious bodily injury. It in-
cludes fractured or dislocated bones, deep cuts,
torn members of the body, serious damage to
internal organs, and other severe bodily injuries.
It does not include minor injuries such as a black
eye or a bloody nose.

(5) Force. The term ‘force’ means—
(A) the use of a weapon;
(B) the use of such physical strength or

violence as is sufficient to overcome, restrain, or
injure a person; or

(C) inflicting physical harm sufficient to
coerce or compel submission by the victim.

( 6 ) U n l a w f u l  F o r c e .  T h e  t e r m  ‘ u n l a w f u l
force’ means an act of force done without legal
justification or excuse.

(7) Threatening or placing that other person
in fear. The term ‘threatening or placing that
other person in fear’ means a communication or
action that is of sufficient consequence to cause a
reasonable fear that non-compliance will result in
the victim or another person being subjected to
the wrongful action contemplated by the commu-
nication or action.

(8) Consent.
( A ) T h e  t e r m  ‘ c o n s e n t ’  m e a n s  a  f r e e l y

given agreement to the conduct at issue by a com-
petent person. An expression of lack of consent
through words or conduct means there is no con-
sent. Lack of verbal or physical resistance or sub-
mission resulting from the use of force, threat of
force, or placing another person in fear does not
constitute consent. A current or previous dating
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or social or sexual relationship by itself or the
manner of dress of the person involved with the
accused in the conduct at issue shall not consti-
tute consent.

(B) A sleeping, unconscious, or incompe-
tent person cannot consent. A person cannot con-
sent to force causing or likely to cause death or
grievous bodily harm or to being rendered un-
conscious. A person cannot consent while under
threat or fear or under the circumstances de-
scribed in subparagraph (C) or (D) of subsection
(b)(1).

( C ) L a c k  o f  c o n s e n t  m a y  b e  i n f e r r e d
based on the circumstances of the offense. All the
surrounding circumstances are to be considered
in determining whether a person gave consent, or
whether a person did not resist or ceased to resist
only because of another person’s actions.

[Note: The subparagraphs that would normally ad-
dress elements, explanation, lesser included offenses,
m a x i m u m  p u n i s h m e n t s ,  a n d  s a m p l e  s p e c i f i c a t i o n s
are generated under the President’s authority to pre-
scribe rules pursuant to Article 36. At the time of
publishing this MCM, the President had not pre-
scribed such rules for this version of Article 120.
Practitioners should refer to the appropriate statutory
language and, to the extent practicable, use Appen-
dix 28 as a guide.]

45a. Article 120a—Stalking
a. Text of statute.

(a) Any person subject to this section: 
(1) who wrongfully engages in a course of

conduct directed at a specific person that would
cause a reasonable person to fear death or bodily
harm, including sexual assault, to himself or her-
self or a member of his or her immediate family;

( 2 ) w h o  h a s  k n o w l e d g e ,  o r  s h o u l d  h a v e
knowledge, that the specific person will be placed
in reasonable fear of death or bodily harm, in-
cluding sexual assault, to himself or herself or a
member of his or her immediate family; and 

(3) whose acts induce reasonable fear in the
specific person of death or bodily harm, including
sexual assault, to himself or herself or to a mem-
ber of his or her immediate family;
is guilty of stalking and shall be punished as a
court-martial may direct.

(b) In this section:
(1) The term “course of conduct” means:

(A) a repeated maintenance of visual or
physical proximity to a specific person; or 

( B ) a  r e p e a t e d  c o n v e y a n c e  o f  v e r b a l
threat, written threats, or threats implied by con-
duct, or a combination of such threats, directed
at or towards a specific person.

(2) The term “repeated,” with respect to
conduct, means two or more occasions of such
conduct.

(3) The term “immediate family,” in the
case of a specific person, means a spouse, parent,
child, or sibling of the person, or any other fam-
ily member, relative, or intimate partner of the
person who regularly resides in the household of
the person or who within the six months preced-
ing the commencement of the course of conduct
regularly resided in the household of the person.
b. Elements.

( 1 )  T h a t  t h e  a c c u s e d  w r o n g f u l l y  e n g a g e d  i n  a
course of conduct directed at a specific person that
would cause a reasonable person to fear death or
bodily harm to himself or herself or a member of his
or her immediate family;

(2) That the accused had knowledge, or should
have had knowledge, that the specific person would
be placed in reasonable fear of death or bodily harm
to himself or herself or a member of his or her
immediate family; and

(3) That the accused’s acts induced reasonable
fear in the specific person of death or bodily harm to
himself or herself or to a member of his or her
immediate family.
c. Explanation. See Paragraph 54c(1)(a) for an ex-
planation of “bodily harm”.
d. Lesser included offenses. Article 80 — attempts.
e . M a x i m u m  p u n i s h m e n t .  D i s h o n o r a b l e  d i s c h a r g e ,
forfeiture of all pay and allowances, and confine-
ment for 3 years.
f. Sample Specification.

In that (personal jurisdiction data),
who (knew)(should have known) that would
be placed in reasonable fear of (death)(bodily harm)
to (himself) (herself) ( , a member of his or
her immediate family) did (at/on board—location),
(subject-matter jurisdiction data, if required), (on or
a b o u t 2 0 ) ( f r o m  a b o u t  t o  a b o u t
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20 ), wrongfully engage in a course of
conduct directed at , to wit: thereby
i n d u c i n g  i n  ,  a  r e a s o n a b l e  f e a r  o f
(death)(bodily harm) to (himself)(herself) ( , a
member of his or her immediate family).

45b. Article 120b—Rape and sexual assault
of a child

[Note: This statute applies to offenses com-
mitted on or after 28 June 2012. Article 120b is a
new statute designed to address only child sexual
o f f e n s e s .  P r e v i o u s  v e r s i o n s  o f  c h i l d  s e x u a l  o f -
fenses are located as follows: for offenses commit-
ted on or before 30 September 2007, see Appen-
dix 27; for offenses committed during the period
1 October 2007 through 27 June 2012, see Appen-
dix 28.]
a. Text of Statute

(a) Rape of a Child. Any person subject to this
chapter who—

(1) commits a sexual act upon a child who
has not attained the age of 12 years; or 

(2) commits a sexual act upon a child who
has attained the age of 12 years by—

(A) using force against any person;
( B ) t h r e a t e n i n g  o r  p l a c i n g  t h a t  c h i l d  i n

fear;
(C) rendering that child unconscious; or
(D) administering to that child a drug, in-

toxicant, or other similar substance;
is guilty of rape of a child and shall be punished
as a court-martial may direct.

(b) Sexual Assault of a Child. Any person sub-
ject to this chapter who commits a sexual act
upon a child who has attained the age of 12 years
is guilty of sexual assault of a child and shall be
punished as a court-martial may direct.

(c) Sexual Abuse of a Child. Any person sub-
ject to this chapter who commits a lewd act upon
a child is guilty of sexual abuse of a child and
shall be punished as a court-martial may direct.

(d) Age of Child.
(1) Under 12 years. In a prosecution under

this section, it need not be proven that the ac-
cused knew the age of the other person engaging
in the sexual act or lewd act. It is not a defense
t h a t  t h e  a c c u s e d  r e a s o n a b l y  b e l i e v e d  t h a t  t h e
child had attained the age of 12 years.

(2) Under 16 years. In a prosecution under
this section, it need not be proven that the ac-
cused knew that the other person engaging in the
sexual act or lewd act had not attained the age of
16 years, but it is a defense in a prosecution
under subsection (b) (sexual assault of a child) or
subsection (c) (sexual abuse of a child), which the
accused must prove by a preponderance of the
e v i d e n c e ,  t h a t  t h e  a c c u s e d  r e a s o n a b l y  b e l i e v e d
that the child had attained the age of 16 years, if
the child had in fact attained at least the age of
12 years.

(e) Proof of Threat. In a prosecution under this
section, in proving that a person made a threat, it
need not be proven that the person actually in-
tended to carry out the threat or had the ability
to carry out the threat.

(f) Marriage. In a prosecution under subsection
(b) (sexual assault of a child) or subsection (c)
(sexual abuse of a child), it is a defense, which the
accused must prove by a preponderance of the
evidence, that the persons engaging in the sexual
act or lewd act were at that time married to each
other, except where the accused commits a sexual
act upon the person when the accused knows or
reasonably should know that the other person is
asleep, unconscious, or otherwise unaware that
the sexual act is occurring or when the other
person is incapable of consenting to the sexual act
due to impairment by any drug, intoxicant, or
other similar substance, and that condition was
known or reasonably should have been known by
the accused.

(g) Consent. Lack of consent is not an element
and need not be proven in any prosecution under
this section. A child not legally married to the
person committing the sexual act, lewd act, or use
of force cannot consent to any sexual act, lewd
act, or use of force.

(h) Definitions. In this section:
(1) Sexual act and sexual contact. The terms

‘sexual act’ and ‘sexual contact’ have the mean-
ings given those terms in section 920(g) of this
title (article 120(g)).

(2) Force. The term ‘force’ means—
(A) the use of a weapon;
(B) the use of such physical strength or

violence as is sufficient to overcome, restrain, or
injure a child; or
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(C) inflicting physical harm.
In the case of a parent-child or similar relation-
ship, the use or abuse of parental or similar au-
thority is sufficient to constitute the use of force.

(3) Threatening or placing that child in fear.
The term ‘threatening or placing that child in
fear’ means a communication or action that is of
sufficient consequence to cause the child to fear
that non-compliance will result in the child or
another person being subjected to the action con-
templated by the communication or action.

(4) Child. The term ‘child’ means any per-
son who has not attained the age of 16 years.

(5) Lewd act. The term ‘lewd act’ means—
(A) any sexual contact with a child;
(B) intentionally exposing one’s genitalia,

anus, buttocks, or female areola or nipple to a
child by any means, including via any communi-
cation technology, with an intent to abuse, humil-
i a t e ,  o r  d e g r a d e  a n y  p e r s o n ,  o r  t o  a r o u s e  o r
gratify the sexual desire of any person;

(C) intentionally communicating indecent
language to a child by any means, including via
any communication technology, with an intent to
abuse, humiliate, or degrade any person, or to
arouse or gratify the sexual desire of any person;
or

( D ) a n y  i n d e c e n t  c o n d u c t ,  i n t e n t i o n a l l y
done with or in the presence of a child, including
via any communication technology, that amounts
to a form of immorality relating to sexual impu-
rity which is grossly vulgar, obscene, and repug-
nant to common propriety, and tends to excite
sexual desire or deprave morals with respect to
sexual relations.

[Note: The subparagraphs that would normally ad-
dress elements, explanation, lesser included offenses,
m a x i m u m  p u n i s h m e n t s ,  a n d  s a m p l e  s p e c i f i c a t i o n s
are generated under the President’s authority to pre-
scribe rules pursuant to Article 36. At the time of
publishing this MCM, the President had not pre-
scribed such rules for this new statute, Article 120b.
Practitioners should refer to the appropriate statutory
language and, to the extent practicable, use Appen-
dix 28 as a guide.]

45c. Article 120c—Other sexual misconduct
[Note: This statute applies to offenses commit-

ted on or after 28 June 2012. Article 120c is a
n e w  s t a t u t e  d e s i g n e d  t o  a d d r e s s  m i s c e l l a n e o u s
sexual misconduct. Previous versions of these of-
fenses are located as follows: for offenses commit-
t e d  o n  o r  b e f o r e  3 0  S e p t e m b e r  2 0 0 7 ,  s e e
Appendix 27; for offenses committed during the
period 1 October 2007 through 27 June 2012, see
Appendix 28.]
a. Text of Statute

( a ) I n d e c e n t  V i e w i n g ,  V i s u a l  R e c o r d i n g ,  o r
Broadcasting. Any person subject to this chapter
w h o ,  w i t h o u t  l e g a l  j u s t i f i c a t i o n  o r  l a w f u l
authorization—

(1) knowingly and wrongfully views the pri-
vate area of another person, without that other
p e r s o n ’ s  c o n s e n t  a n d  u n d e r  c i r c u m s t a n c e s  i n
which that other person has a reasonable expec-
tation of privacy;

( 2 ) k n o w i n g l y  p h o t o g r a p h s ,  v i d e o t a p e s ,
films, or records by any means the private area
of another person, without that other person’s
consent and under circumstances in which that
other person has a reasonable expectation of pri-
vacy; or

(3) knowingly broadcasts or distributes any
such recording that the person knew or reasona-
bly should have known was made under the cir-
cumstances proscribed in paragraphs (1) and (2);
is guilty of an offense under this section and shall
be punished as a court-martial may direct.

(b) Forcible Pandering. Any person subject to
this chapter who compels another person to en-
gage in an act of prostitution with any person is
guilty of forcible pandering and shall be punished
as a court-martial may direct.

(c) Indecent Exposure. Any person subject to
this chapter who intentionally exposes, in an in-
decent manner, the genitalia, anus, buttocks, or
female areola or nipple is guilty of indecent expo-
sure and shall by punished as a court-martial
may direct.

(c) Definitions. In this section:
(1) Act of prostitution. The term ‘act of pros-

titution’ means a sexual act or sexual contact (as
d e f i n e d  i n  s e c t i o n  9 2 0 ( g )  o f  t h i s  t i t l e  ( a r t i c l e
120(g))) on account of which anything of value is
given to, or received by, any person.

( 2 ) P r i v a t e  a r e a .  T h e  t e r m  ‘ p r i v a t e  a r e a ’
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m e a n s  t h e  n a k e d  o r  u n d e r w e a r - c l a d  g e n i t a l i a ,
anus, buttocks, or female areola or nipple.

( 3 ) R e a s o n a b l e  e x p e c t a t i o n  o f  p r i v a c y .  T h e
term ‘under circumstances in which that other
person has a reasonable expectation of privacy’
means—

(A) circumstances in which a reasonable
person would believe that he or she could disrobe
in privacy, without being concerned that an im-
age of a private area of the person was being
captured; or

(B) circumstances in which a reasonable
person would believe that a private area of the
person would not be visible to the public.

(4) Broadcast. The term ‘broadcast’ means
to electronically transmit a visual image with the
intent that it be viewed by a person or persons.

(5) Distribute. The term ‘distribute’ means
delivering to the actual or constructive possession
of another, including transmission by electronic
means.

( 6 ) I n d e c e n t  m a n n e r .  T h e  t e r m  ‘ i n d e c e n t
manner’ means conduct that amounts to a form
of immorality relating to sexual impurity which is
grossly vulgar, obscene, and repugnant to com-
mon propriety, and tends to excite sexual desire
or deprave morals with respect to sexual rela-
tions.

[Note: The subparagraphs that would normally ad-
dress elements, explanation, lesser included offenses,
m a x i m u m  p u n i s h m e n t s ,  a n d  s a m p l e  s p e c i f i c a t i o n s
are generated under the President’s authority to pre-
scribe rules pursuant to Article 36. At the time of
publishing this MCM, the President had not pre-
scribed such rules for this new statute, Article 120c.
Practitioners should refer to the appropriate statutory
language and, to the extent practicable, use Appen-
dix 28 as a guide.]

46. Article 121—Larceny and wrongful
appropriation
a. Text of statute.

( a ) A n y  p e r s o n  s u b j e c t  t o  t h i s  c h a p t e r  w h o
wrongfully takes, obtains, or withholds, by any
means, from the possession of the owner or of
any other person any money, personal property,
or article of value of any kind—

(1) with intent permanently to deprive or
defraud another person of the use and benefit of
property or to appropriate it to his own use or
the use of any person other than the owner, steals
that property and is guilty of larceny; or

(2) with intent temporarily to deprive or
defraud another person of the use and benefit of
property or to appropriate it to his own use or
the use of any person other than the owner, is
guilty of wrongful appropriation.

( b ) A n y  p e r s o n  f o u n d  g u i l t y  o f  l a r c e n y  o r
wrongful appropriation shall be punished as a
court-martial may direct.
b. Elements.

(1) Larceny.
(a) That the accused wrongfully took, obtained,

or withheld certain property from the possession of
the owner or of any other person;

( b )  T h a t  t h e  p r o p e r t y  b e l o n g e d  t o  a  c e r t a i n
person;

(c) That the property was of a certain value, or
of some value; and

(d) That the taking, obtaining, or withholding
by the accused was with the intent permanently to
deprive or defraud another person of the use and
benefit of the property or permanently to appropriate
the property for the use of the accused or for any
person other than the owner.
[Note: If the property is alleged to be military property, as de-
fined in paragraph 46c(1)(h), add the following element]

(e) That the property was military property.
(2) Wrongful appropriation.

(a) That the accused wrongfully took, obtained,
or withheld certain property from the possession of
the owner or of any other person;

( b )  T h a t  t h e  p r o p e r t y  b e l o n g e d  t o  a  c e r t a i n
person;

(c) That the property was of a certain value, or
of some value; and

(d) That the taking, obtaining, or withholding
by the accused was with the intent temporarily to
deprive or defraud another person of the use and
benefit of the property or temporarily to appropriate
the property for the use of the accused or for any
person other than the owner.
c. Explanation.

(1) Larceny.
(a) In general. A wrongful taking with intent
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