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My name is Kathleen Coyne and 1 am the only Highly Qualified Expert (HQE) for the
entire Marine Corps Defense Services Organization {DSQ). I was admitted to the practice of law
in Pennsyltvania in 1982, the Florida bar in 1983, and the California bar in 1988. Since my initial
admission, | have practiced indigent criminal defense exclusively. | have practiced as a federal
and state public defender in New York, Pennsylvania and California, most recently as a Deputy
Public Defender for San Diege County. I am a career defense attorney having spent my entire
professional {ife of over 30 years as a public defender, 1 practiced in small rurat branches and
major metropolitan areas of Philadeiphia and San Diego. In addition to personally representing
thousands of clients on charges as diverse as simple misdemeanors to capital murder charges, |
am qualified as an expert in the area of competent representation of individuals accused of sex
offenses under Strickland v. Washington,' in both state and federal courts. I personally designed,
stood up, and supervised a training unit designed to transition junior misdemeanor defenders to
felony practice. | am a frequent trainer at public defender training venues both in California and
nationally. 1 previously taught trial practice skills as an adjunct faculty member of California
Western School of Law. (CV Kathleen A. Coyne, Attachment 1.)

These written comments are in response to this Panel’s request that 1 address the training
of defense counsel to effectively represent service members accused of sexual assault in the

context of my knowledge and experience of comparable civilian systems. While the views |

express in this statement are my own and do not necessarily reflect the position of the Marine

' Strickland v. Washington, 466 U.S. 668 (1984),
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Corps, Department of the Navy, or the Department of Defense, a lifetime spent in the practice of
criminal defense shapes them.

Since its reorganization, the DSO has been opposed by four vast regional Legal Services
Support Sections (LSSS), which control resources, personnel, access to experts and investigators
with a mission that includes the prosecution of courts-martial. The DSO is under-funded with
respect (o the prosecution of all military offenses, but most especially sexual assaults. The recent
disproportionate resourcing of the prosecution of sexual assault allegations has made the DSO’s
underfunding even more painfully clear, Recent DoD-wide initiatives to address sexual assault
have established exclusively on the prosecution side of the ledger: Sexual Assault Victim
Advocates, Sexual Assauit Response Team Centers, prosecution Complex Trial Teams (with
minimum standards ol legal experience). and Victims’ Legal Counsel. The ramp-up of additional
resources without a corresponding increase in personnel, budget, training or litigation resources
tor the DSO imperils the fair and efficient administration of justice.

In my 31 years as a public defender, I was privileged to work with some of the finest,
most accomplished criminal defense attorneys in the country. I can assure you that the dedicated
defense counsel of the Marine Corps DSO yield to no one in their passion, zeal, devotion 1o the
accused Marine or Sailor, and commitment to defending the Constitution one person at a time.

What they notably lack is litigation experience and adequate resources to do the job with
which we have tasked them. The DSO consists of approximately 72 judge advocates and 26
enlisted support personnel. The average level of litigation experience for defense counsel,
including Senior Defense Counsel, is just 14 months. This includes both prosecution and defense
experience, contesled courts-martial and administrative board matters. A hard-fought

reorganization has set the expected time in a DSO billet for a Marine judge advocate at 18

[
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months. This is up from the previous 9 to 12 months, but is still entirely 100 brief to adequately
train defense counsel to approximate the standards of civilian defense practice despite identical
dire consequences to the accused.

1t is not unusual for DSO defense counsel witli three months experience to be assigned to
defend serious sexual assault charges. By contrast in comparably-sized public defense
organizations, new atiorneys are generally hired once or at most twice a year. They begin trial
assignment in a misdemeanor unit and spend between one to three years in almost daily litigation
practice before being assigned tower tevel felonies. 1t is relatively common for a public defender
to have between three to five vears of daily litigation to have sufficient felony experience to
receive serious rape charges. The D50 does not have this ability - it is in a constant state of
personnel turnover. We normally start at zero experience, train yourig defense counsel for 15
months, only to start ratcheting their caseload back, since cases detailed after that point will not
be finished when the attorney is expected to transfer to his or het next assignment at 18 months.

The DSO has attempted to rise to this challenge by creation of the Defense Counsel
Assistance Program (DCAP) and authorization of a single HQE position. (HQE Description of
Duties, Attachment 2) But neither DCAP nor the HQE position, nor indeed the DSO as a whole,
comes with a budget dedicated to training, including a budget for necessary travel for the
OIC/DCAP and the HQE to train and consult. By comparison, in the Marine Corps, trial counsel
have access to three HQE positions co-located in each region. Prosecution HQEs are abie 1o have
daily contact and frequent in-court observation of trial counset for litigation skills and corrective
feedback. The prosecution HQEs routinely reviews every sexual assault charge within 10 days of
referral. (MARADMIN 336/13, Attachment 3} As the DSO's sole HQE. 1 am located in the

Western Region, San Diego area so that my business day overlaps all time zones from Okinawa
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ta the East Coast. but my contact with most defense counse! is necessarily limited to telephone
consults. Despite a three-to-one salary savings, each Regional LSSS controls the travel or
training budgets that f am routinely required to work through and these are independent of and
frequently conflict with the DSO's priorities.

Because of the steady influx of inexperienced defense counsel, we are in a constant state
of training on basic substantive practice. We have little time and meager resources to conduct
litigation skills training which relies on in-court observation and feedback as well as simulated
skill dritls, despite the fact that this is routinely a part of civilian criminal defense training.
(Sample Felony Training Program and MCLE Schedule. Attachment 4)

A prime example of the funding shortfall is the DSO’s annual all-hands continuing legal
education training (DSO CLE), much of which focused on sexual assault. However. we have no
budget for this training ~ for either instructors or attendance — beyond what we can beg from
other sources. The budget for this essential training must be cobbled together from a variety of
funding streams. The result is that we frequently do not know far enough in advance whether we
will even have the funds to cover attendance at the training for all staff to effectively plan. My
trip to testify at this Panel subcommittee’s hearing is another salient example. As soon as ]
became aware that [ would be presenting before this panel, I contacted both our RDC-East and
our RDC-National Capital Region to see if we couid fit training at Quantico, Camp Lejeune and
Parris Isiand around my appearance to take advantage of the fact that some of the trip would be
paid by this Panel's budget. Likewise, when I appeared in Washington, D.C. on another panel in

November by invitation of the Heritage Foundation on their budget, | was able to use (hat trip to
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meet with the Colonel Perlak (CDC) and Captain Shinn (OIC, DCAP) and attend a previous
hearing of this Panel*.

Other DSO-scheduled training opportunities include three RDC two-day Regional
Defense trainings and twice a quarter, half-day Senior Defense Counsei (SDC) trainings.
{Sample training agendas have previously been submitted to this panet by Captain Shinn
accompanying his December remarks in Austin and will not be duplicated here.)

One difficulty with reliance on these training opportunities is they rely on the RDC and
SDC 1o provide training. Because of the Marine Corps” emphasis on the judge advocate’s role as
generalist (including service as a line officer), the current average litigation experience of SDC is
only three and a half years. Because of the intermittent nature of litigation billet assignments,
those tasked with conductling training may not themselves have recently tried many cases and
litigation is a very perishable skili. While the HQE is the person best able to conduct this kind of
training, especially trial skills training which would be best accomplished in the smaller setting
of the RDC and SDC venues, the HQE position does not come with a travel budget which would
make it possible. Yet this kind of skill drill training is routine in comparably-sized public
defender offices. Unless something radically changes DSO personnel will never be able to obtain
the trial skills, which are routine in public defender offices and which our clients need and
deserve.

With respect to cutting-edge litigation training, there are many ready-made opportunities
in the civilian sector but, without a reliable dedicated training budget, we are not able to send our
defense counsel to take advantage of these resources. For example: The National Criminal

Defense College Trial Practice Institute in Macon GA offers two-week sessions limited to 96

? I was asked to speak at the Heritage panel to discuss best practices in civilian criminal defense and training
practices in relation to military practices, surrounding publication of the white paper Sexwal Assault in the Military:
Undersianding the Problem and How fo Fix ft Charles D. Stimson.{ Attachment 3)
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participants. who are divided into small groups according to trial experience. The least
experienced groups normally have no jury trials. It is not unusual for members of the most
experienced group to have tried 75 or mote jury cases. Topics covered in the group exercises
include client interviews, jury selection. direct and cross examination, impeachment and closing
arguments, among others. Each participant performs daily assignments under the supervision of a
member of the nationally recognized faculty. Faculty members rotate daily, and video is
provided in every room. A similar program is offered by the Institute of Criminal Defense
Advocacy (ICDA) at California Western School of Law, in San Diego. Additionatly, the
National Association of Criminal Defense Attorneys (NACDL) and the National Legal Aid and
Defenders Association (NLADA) offer top-notch courses to criminal defense attorneys. Many
states and the federal public defender system have statewide criminal defense organizations
which provide continuing education geared to all levels of practice. For example, the California
Public Defender Association (CPDA) offers both a basic trial skills and intermediate trial skills
seminar annually. The New York State Defender Association (NYSDA) Defender Institute offers
a program called The Basic Trial Skills Program, which is intensive, nationally recognized trial
advocacy training held each summer at Rensselaer Polytechnic Institute in Troy, New York.
Atlendance at these training opportunities for DSO judge advocates would result in a much-
needed elevation of the overall skill level and ought to be routinely available.

Since starting with the DSO on July (. 2013 T have regularly consulted with individual
defense counsel about their cases, predominately sexual assault cases, by telephone: however, |
have conducted in-person training on sexual assault issues only aboard MCB Quantico and
Camp Pendleton. | also taught the one-week Defense Counsel Orientation course for new

attorney aboard Navai Station Norfolk which some of our Marine judge advocates attended. The
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Navy’s DCAP paid my travel to this course due to the unavailability of DSO funds. Because of
its remoteness and multiple locations the Pacific Regton presents significant challenges in
providing quality training. In November 2013, an attempt to conduct video training with the
Pacific region was less than successful with multiple loss of signal during an heur-long lecture.
Physically traveling to the Pacific Region to provide training has been cost-prohibitive thus far.

My ability to observe actual litigation allowing me to gauge the skill level of our defense
counsel and tailor appropriate trial skills training has been limited to the Western Region. I have
been able to personally observe trials where [ am able to provide immediate feedback to counsei
in a real world setting only aboard Marine Corps Air Station Miramar, Camp Pendleton, and
Marine Corps Recruit Depot San Diego. There is no substitute for the immediacy of this
observation and constructive feedback in training trial advocates. It is a routine component of all
public defender training.

My observations reveal dedicated, passionate, committed but inexperienced attorneys
trying very serious offenses making very "new attorney” mistakes that are routinely beaten out of
young public defenders in their first year or two of practice. As a result, I have begun creating a
series of litigation skill drills to conduct with defense counsel, but deploying the drilis effectively
requires my ability to visit all the DSO regions, for which we do not have funding. It is not
possible to conduct effective interactive litigation training by video-teleconference; litigation by
its very nature is a learn-by-doing process. By comparison, as noted by our sister service, the
Navy DCAP travels twice each year to each of its four major locations for a three-day training
evolution. In FY 2013, the Navy DCAP also logged trave! to 17 locations, providing more than
220 hours of instruction. Nothing approaching this is feasible within our fiscal restraints. While

we would have liked to add a litigation skills component to our annual DSO tratning this year,
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there is not enough time to do so and still cover the necessary substantive subjects, which our
very steep learning curve requires.

HQE travel to each region should be set at a minimum of an annual basis, preferably on a
semi-annual basis, Sufficient funding will also include resources to either send DSO judge
advocates to outside litigation training to benefit from intensive assignments with very skilled
and experienced criminal defense attorneys providing immediate feedback, for example the
ICDA or the National Criminal Defense College. or for creation and deployment of a similar
program on at least an annual basis within the DSO.

As previously addressed by Captain Shinn’s December 2013 remarks to the Panel in
Austin, the lack of dedicated defense investigative resources and an inability to subpoena
documents and witnesses is further hampering effective delivery of litigation services in the
military. In each of the four public defense offices in which I have worked in the past 31 years -
urban and rural, state and federal - investigators formed an integral part of the public defender’s
resources and are typically staffed at one defense investigator to every four attorneys. For
example, in the San Diego Public Defender's office 36 investigators support 160 attorneys. In the
San Diego Central Branch, 80 attorneys are supported by [6 investigators. In the San Diego
Federal Defender's Office, 16 investigators serve 61 attorneys. In the DSO. we have 72 defense
counsel but no defense investigators.

Contrasting the absence of military defense investigators with their civilian counterparts
is even more unbalanced when you take into account that the military prosecutor has the fuil
resources of Naval Criminal tnvestigative Service, Marine Corps Criminal Investigative Division
(CID) and frequently the civilian law enforcement while the defense has no independent access

to defense investigation. However, i’ each of the four DSO regions had just two CID
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investigators assigned to them (half the number comparable to civilian public defenders), the
efficiency and effectiveness of the DSO mission and the fair administration of justice would be
areatly enhanced. As a beneficial byproduct, a defense CID billet would further the investigative
skills and career progression of the assigned CID agents.

Although the Constitution guarantees compulsory process to a criminal defendant to
secure witnesses and evidence, the defense team has no subpoena power under the UCMJ, unlike
the federal and most state systems. This was discussed at length in our previous submission to
the Panel and, while I will not belabor the facts surrounding the necessity, the need lor reform of
the subpoena process is just as vital today, if not more so, with the recent passage of the FY 2014
NDAA provisions which impact the ability to adequately investigate allegations from a defense
perspective. As [ digcussed above. having a thorough defense investigation is necessary but it is
wasted if the defense is unable to secure the witnesses or the evidence for trial. Compulsory
subpoena process for the defense is a “must-have” for the [air administration of justice.

My opinion on the improvement of the military justice response to sexual assault is that
fair investigation and prosecution coupled with a vigorous, equally-resourced wel} trained
defense is the best guarantee of justice for all stakeholders in the system. Establishing and
adequately funding a specified DSO training budget, including travel expenses for HQE and OIC
DCAP as well as attendance at civilian litigation training, standing up a conflict-free dedicated
defense investigative unit; lengthening the duration of assighment to the DSO for defense
counsel, and reform of the military subpoena process to include ability of defense counsel! to
issue subpoenas with an effective mechanism of enforcement are modest reforms which will

yietd major results.
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KATHLEEN A. COYNE
k.coyne@ cox.net
1784 Avenida Cherylita Cell: {612) 507-7871
El Cajon, California 92020 ... Home: (619) 590-1275

SUMMARY OF QUALIFICATIONS

Nationally recognized award winning criminal defense attorney with exceptional talent for trial
advocacy and teaching, Demonstrated ahility to combine expert analytical, investigative,
organizational, negetiation and courtroom litigation skills {0 prepare powerful defense for complex
high-profile, criminal cases. Achieved numerous acquitials for clients charged with murder,
manslaughter, rape, robbery, arson, assauit, child abuse, drug and gang cases. Designed and
implemented multipte training programs for felony trial atiorneys including c¢hildhood sexual abuse
and beginning felony practice, Successiul legal career marked by rapid promotions to positions of
increasing responsibility.

Admissions: California Bar 1988; Pennsylvania Bar 1982; Florida Bar 1983; United States District
Court, Eastern District of Pennsylvania; United States District Court, Southern District of California.

EXPERIENCE

Deputy Pubtic Defender V

County of San Diego, Office of the Public Defender

San Diego, CA 1989 {o Present
Lead or sole defense counsel in felony criminal matters with full oversight of initiat investigations, trial
planning, motions practice, discovery, legal research, and courtroom litigation in complex serious
cases. Prepared and litigated a variety of difficuit, complex and high media profile cases including
capital murder. Utilized experts in all relevant disciplines, including: chiidhood suggestibility,
childhood development, medical findings, geneticists, drug culture, gang culiure, firearms, DNA,
blocd spatter, arson, police procedures, coerced and false confessions, Trained and advised staff
attorneys in legal concepts, use of experts, trial procedures, and lifigation sirategy. Recognized in 9th
Circuit federal court and California appellate courts as an expert on effective representation in
- defending against charges of child sexual abuse.

Achievements:

* Supervisor Felony Transition Unit Designed and implemented integrated training
program for beginning felony public defenders. Developed ongoing continuing legai
education program meeting California Bar MCLE requirements.

«  People v. Dale Akiki, Child molest and ritual abuse accusations in longest criminal
trial in San Diego history (9 months of trial resulting in acquittal in 7 hours) Ground
breaking use of experts in false accusation of child abuse.

» Adjunct Faculty California Western School of Law Trial Skills.

+ Designed and implemented 3 day training program in all facets of trial
representation of child sexual abuse charges at request of Clark County
Nevada (Las Vegas) Public Defender sexual assault team Also widely attended
by the local bar.

» Frequent lecturer at state and national MCLE programs Representative topics
include insanity, mental defenses to homicide, use of psychological experts,
eyewitness identification issues, child witness testimony, chiidhood suggestibility,
working effectively with experts, cross examination of prosecution experts, use of
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syndrome evidence and investigation of complex child abuse cases. {Partial list
attached)

* California Public Defender of the Year California Public Defender Association.

* E. Stanley Conant Award Defender QOrganizations of San Diego for "efforis to
protect the rights of the indigent accused.”

*  Skip Glenn Award California Aftorneys for Criminai Justice for “extraordinary
accomplishments by a young defense lawyer”

* Martindale-Hubbell Bar Register of Preeminent Women Lawyers 2013

* Super Lawyer, San Diego 2008, 2009

* San Diego County Top Attorneys—Municipal & Government (San Diego Daily
Transcript 2006) First public defender ever selected.

* Nationally recognized expert in defense of false accusations of child abuse
Appeared an Primetime Live, Justice Files, American Justice, Inside Edition, and Phil
Donahue. Cases covered by local and national press and featured in the New York
Times, Philadelphia Inquirer, Los Angeles Times, San Diego Union-Tribune, London
Sunday Times, Newsweek, New Republic, Peaple.

* Standard of Care Expert Recognized in federal (9th Circuit) and state appeals courts
as an expert in the area of competent representation of criminal defendants and
ineffective assistance of counsel under Strickland v. Washington, (1984} 466 U.S. 668
(Pariial list attached)

Trial Attorney

Federal Defender of San Diego, San Diego, CA 1888 1o 1988
Represented clients charged with all federal crimes at all stages of proceedings, including
arraignments, pretrial motions, trial, sentencing and appeals. Familiar with federal guidefine
sentencing.

Achievements:
* Succeeded in having private bill introduced in Congress to prevent deportation of an
undocumented naval enlisted service member charged with ilegal entry.

Assistant Defender

Philadelphia Defender Association, Philadelphia, PA 1684 1o 1988

Represented felony and misdemeanor criminal defendants of major metropolitan county in

preliminary hearings, juvenife adjudications, jury and non jury trials, pretrial and post verdict
motions, line-ups, sentencing, probation and parole matters and grand jury presentments.

Achievements:
* Represented clients at 1200 misdemeanor bench trials and 800 felony jury and bench
trials.

Assistant Public Defender

Broome County Public Defender, Binghamton, NY 1983 to 1984
Sole trial and pretrial responsibility indigent defendants in 15 local court jurisdictions; initiated
investigations, negotiated plea agreements, litigated motions, jury selection and trials: handled felony
probation violations and appeals including murder, rape and robbery.

EDUCATION

Temple University, Beasley School of Law Juris Doctor
1982
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Phitadelphia, Pennsylvania

Case Western University

1979

Cleveland, Ohio

Lancaster University
Bailrigg, Lancashire, England

1977

Apr-2013
{Scheduled )
Jul-2010

Mov-2006

Sep-2006

Sep-2006

Cct-2005

Oct-2005

Sep-2005

Mar-20056

2005

Qct-2004

Oct-2004

Qct-2001

May-2001

Feb-2001

Bachelor of Arls in Hisiory and English

Studies in Byzantine History 1978 to

PROFESSIONAL PRESENTATIONS

(Partial ist)

California Public Defender Association

California Public Defender Association

California Public Defender Association
San Diego Psychological Association
National Child Abuse

Defense Resopurce Center

San Diege County Public Defender

San Diege County Public Defender

San Diego County Public Defender

San Diego Pubtlic Defender

Clark County (Las Vegas)
Public Defender

San Diego Public Defender
San Diego Public Defender &

Clark County (Las Vegas)
Public Defender

California Public Defender Association

Catifornia Attorneys for Criminal Justice

Quatlity Lawyering in Child Sex Cases: A
Strickland Perspeciive

Winning Strategies with Eyewitness
Evidence and Experts

Creative Use of Experis

Cross-examination of Psychological

Withesses

Ethics

Defending Sex Crimes

Defending a Child Abuse Case: Working
with Experts

Diminished Aciuality and Cther Mental
Defenses

Diminished Actuality

Trial Advocacy |nstitute

Meeting the Prosecution Experts

Defending Child Molest Cases
The Use of Experts in

Child Molest Cases

The Expert Use of Experts

Defending Against
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Oct-2000 Caiffornia Attorneys for Criminal Justice  Alice in Wondertand: Dealing
With Children's Recollections
vs. Fantasy

Oct-1999 USD, Schoot of Law Psychological Syndromes: Expert
Testimony in the Criminal Arena

Oct-1998 California Public Defender Association Cross-examination of Children and Other
Witnesses in PC 288 Cases

Sep-1986 Institute of Criminal Defense Advocacy Facuity

Oct-1985 Cefense Investigator Association Attorney Investigator Relationships: How

' to Work Together
Oct-1995 Administrative Law Judge Conference Junk Science: Assessing the Worth of
Mental Health Experis
Sep-1995 institute of Criminat Defense Advocacy Faculty

Summer - 85

California Public Defender Assaociation

California Western School of Law

Speciatized Prosecutions

Trial Practice (2 unit course)

Feb-1995 USD School of Law and Dangercusness in the 80's/Ritual
Department of Psychiatry Abhuse

Jan-1995 San Diego County Public Defender Mental Heaith Experts in PC 288
Cases

Oct-1884 Criminai Defense Bar Association Direct and Cross Examination of the
Suggestibility Expert

Fall-1994 California Western School of Law Triaf Practice (2 unit course)

Sep-1984 Criminal Defense Bar Association Direct and Cross Examination of
Expett on Childhood Sexual Abuse
Accommodation Syndrome

Jul-1984 NITA Pacific Regional Trial Skills Institute

May-1994 California Attorneys for Criminal Justice Criminal Defense Update Sex, Drugs
and Vielence: The Successful Use of
Experis

May-1994 California Public Defender Association Annual Convention: Syndrome
Evidence in Child Abuse Gases

May-1994 Defense Investigator's Association When the Defense Team Works
Together

Apr-1994 Uiniversity of San Diego Schoo! of Law Repressed Memories

Apr-1934 Institute of Criminal Defense Advocacy: Drama in the Courtroom
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California Western School of Law.

Apr-1994 State Bar of California Women in the Law: Tried and True

Technigues for Women Trial
Attorneys in Criminal Law

Feb-1994 California Public Defender Association Defending Sex and Drug Cases:
Child Molestation

Jan-1994 San Diego County Public Defender Cross Examination of the Child
Witness

Nov-1993 California Public Defender Association Cross Examination and Final

Argument/Cross Examination of the
Child Witness

CASES ACCEPTED AS EXPERT
(Partial list & exceipts}

In re Hifi (2011) 198 Cal. App.4th 1008 1022 {129 Cal.Rptr.3d 856]

“Hill also submits the deciaration of Coyne, a criminal defense expert with extensive experience in
defending charges of child molestation. She reviewed the declarations of Berman-Hernandez and
Ticson. In Coyne's expert opinion, “[tlhere exists no sound reason in this case for
[Berman-Hernandez's] failing to obtain clinical photographs of the forensic medical examination
performed on the complainant [{C.W.)] or fo investigate the availability of an expert in the area {of]
medical findings.” . .. Coyne concludes: "It is my opinion that failure to obtain and present for expert
examination colposcopic photos and expert medical testimony in the instant case constitutes a
departure from the standard of acceptable practice in defense of child malest offenses. . . ] i believe
that counsel's failure to investigate these poiential areas of defense denied [Hill] the efieciive
assistance of counsel and undermined confidence in the decision of the jury as contemplated by
[Strickiand, supra, 466 U.S. 668]." (ltalics added.)

Based on our review of the record and the declarations of Berman-Hernandez, Ticson, and Coyne,
we conclude Hill's trial counsel performed below an objective standard of reascnableness under
prevailing professional norms.”

People v. Settanni (Cal. Ct. App., Jan. 29, 2008, G038524) 2009 WL 206533

“Moreover, as noted by Kathieen Coyne, a San Diego County deputy public defender with over 28
years experience (20 in California) and the 1993 Public Defender of the Year and Trial Attorney of the
Year, a recipient of the Skip Glenn and E. Stanley Conant Awards, and lead counsel in a case involving
53 counts of lewd acts with g child that included aliegations of ritual abuse, child murder, and animal
sacrifice and numerous other cases involving child abuse and child molestation, opined that there could
be "no sound reason” for Dolan's failure to “investigate the availability of an expert in the area of
childhood suggestibility.” As Coyne states, Dolan's unexpected shift from associate counsel to lead
counsel on the case could be part of the problem. Nevertheless, as explained by Coyne, Dofan's failure
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to “investigate this well known area of weakness in the area of chiid molest accusations” to be a “grave
departure of [sic ] the standard of care and likely affected the outcome of this trial." . . . Therefore, we
agree with Coyne's conclusion, “it is reasonably likely that if such a witness had been called the
outcome of the trial would have been different since the case was predicated entirely on the accuracy
and beligvability of the child witness.”

in Re Ryusuke Ushikoshi. [(2008)Habeas Petition Superior Court Number EE403471; Sixth District
Court of Appeal No. HG29630]

People v. Creasy (Cal. Ct. App., Feb. 27, 2003, D035096) 2003 WL 550163

“Also included with {he petition is a declaration from Kathleen Coyne, a legal expert experienced in
trying child sexual abuse cases. Coyne stated she was consulted by defense counsel in this matter
before trial. She strongly advised having the colposcopic photographs examined by an expert and
provided names of physicians who could do so. Defense counsel acknowledged the importance of such
review. Coyne noted the particular importance of exploring the defense that no sexual abuse occurred
especially in a county where the objectivity of certain prosecution medical experts, including Dr.
Kaufhold, were suspect.”

Brodit v. Cambra (8th Cir. 2003) 350 F.3d 985, 1007

“At trial, it was difficult for Brodit to mount a complete alibi defense, as the abuse charged in the
indictment encompassed two and a half years and Jane's testimony was not specific as to the dates
of the abuse. Accordingly, Brodit's defense relied heavily on the lack of physical evidence and a
depiction of himself as a person unlikely to abuse a child sexually. Brodit's character presentation
was therefore a crucial component of his defense. Augmentation of this defense could wefl have
made a difference, as emphasized at the evidentiary hearing by attorney Kathleen Coyne.”

Attachment 1 — CV of Ms. Kathleen Coyne 6



Attachment 2 -
USMC DSO HQE PD



DESCRIPTION OF DUTIES
Marine Carps Defense Service Organization
Complex and Sexual Assauit Litigation
Highly Qualified Expert (HQE)

The Marine Corps Defense Services Organization’s (DSQ) Highly Qualified Expert (HQE} position may be
physically located at the Regional Defense Counse! Office, Camp Pendleton, California. This is a full-time

pasition.

The Marine Corps DSO provides zealous, ethical, and effective defense counsel services to Marines and
Sailors who are facing administrative, non-judicial, and judicial actions in order to protect and promote
due process, statutory and constitutional rights, thereby ensuring the military justice system is both fair
and just. The DSO is comprised of more than 50 criminal defense attorneys and 20 support persannel in
branches across the globe. The attorneys range in experience from new law school graduates to
seasoned atiorneys capable of defending the most complex of cases.

The DSQ HQE reports directly to the Chief Defense Counsel of the Marine Corps (CDC) and provides
expertise on criminal justice litigation with a focus on the defense of sexual assault cases and similarly-
complex cases. The DSO HQE's primary function is to develep and implement training, resources,
materials, and standard operating procedures for the effective and ethical defense of courts-martial,
including pre-trial investigation, interview technigues, case management, trial advocacy, post-trial
responsibilities, use of case management and trial presentation software, methods for dealing with
complainants and victim advocates, and the Department of the Navy Rules of Professional Conduct. The
D50 HQE aiso provides case-specific advice to D30 judge advocates and legal services specialists
litigating or preparing to litigate complex cases. The DSO HQE may not enter into an attorney-client
relationship with any particular accused, but engages in privileged communications with counsel
detailed to represent individual clients, either in person or through interactive media, e.g., VTC,
cemputer-assisted training, etc. Cceasional travel is required.

The DSO HQE advises the CDC concerning requirements to ensure the DSO is properly resourced to
provide effective representation in complex cases, including staffing, workspaces, hardware, software,
and access to external resources as necessary. The DSO HQE interacts with senior judge advocates and
principal legal advisors in the Marine Corps, Navy, and other services, as well as senior attorneys in key
civilian government agencies, such as the Administrative Office of Courts, Office of the Federal Public
Defender, as well as various state public defender offices,

The DSC HQE collects and maintains statistical data related to Marine Corps defense services, and may
be assigned other duties by the CDC relevant to the overall requirements of this position.
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The DSO HQE must have significant, validated competency and leadership in military justice or compiex
civilian criminal litigation as a trizl-level defense attorney. The incumbent must also demonstrate

advanced proficiency providing authoritative lepal advice, assistance, and

training in complex criminal litigation. Experience in multi-disciplinary team-building, capital litigation,

and as a teacher/mentor is advantageous.
Terms of Employment

The position will be full-time and with an expected start date in early spring. The initial appointment will
be for 2 years, which may be extended up to 5 years. As a matter of faw, employment as a HQE may not
exceed five years and the HQE must have at least a thirty day break in service between any federal or
uniformed service and appointment as an HQE.

The position is not in the Civit Service, but the approved pay will be at the G5-15 level and should range
from about 123,000 ~ $150,000, plus locality pay, depending, in part, upon the experience of the
applicant. HQEs will be eligible for health care and other benefits, including the possible relocation
bonus if necessary. Some travel is required.

Application

Applicants should submit a comprehensive resume with two writing samples or course outlines, proof of
good standing from a state bar, three references with phone numbers and a cover letter to
paul.atterbury@usmc.mil and dhsulfivan@aol.com. The cover letter and/or resume should hightight all
military justice and/or criminal Jlaw experience, litigation experience, litigation training and any of the
additional qualifications identified above.
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DETAILING OF TRIAL COUNSEL. DEFENSE COUNSEL, AND ARTICLE 32, UCMI,
INVESTIGATING OFFICERS

By | July 05, 2013

R 0512382 JUL 13

UNCLASSIFIED/

MARADMIN 336/13

MSGID/GENADMIN/CMC WASHINGTON DG JA//

SUBJ/DETAILING OF TRIAL COUNSEL, DEFENSE COUNSEL, AND ARTICLE 32, UCMJ,
INVESTIGATING OFFICERS//

REF/A/MSGID: TITLE 10 U.S.C. SECTICN 5041-5043//

REF/B/MSGID: U.S. NAVY REGULATIONS, 1880//

REF/C/MSGID: TITLE 10 U.S.C. SECTICON 806//

REF/D/MSGID: TITLE 10 U.S.C. SECTION 5046//

REF/E/MSGID: SECNAVINST 5430.27D//

REF/F/MSGID; JAGINST 5800.7F (JAGMAN)//

REF/G/MSGID: R.C.M. 405(D), MCM, (2012 ED.)//

REF/H/MSGID: R.C.M. 707, MCM, (2012 ED.)/

REF/I/MSGID; TITLE 10 U.S.C. SECTION 810 (ARTICLE 10, UCMJ)//

REF/J/MSGID: R.C.M. 502(D), MCM, {2012 ED.)//

REF/K/MSGID: MCO P5800.16A (LEGADMINMAN)//

NARR/REF (A} IS HEADQUARTERS, MARINE CORPS DUTIES AND COMPOSITION AND CMC
STATUTORY AUTHORITY, REF (B} IS U.S. NAVY REGULATIONS, REF (C) IS JUDGE ADVOCATE
ASSIGNMENT AND SUPERVISION STATUTORY AUTHORITY, REF (D) IS SJATO CMC
STATUTORY AUTHORITY, REF (E) IS RESPONSIBILITY OF THE JUDGE ADVOCATE GENERAL OF
THE NAVY AND THE STAFF JUDGE ADVOCATE TO THE COMMANDANT OF THE MARINE
CORPS FOR SUPERVISION AND PROVISION OF CERTAIN LEGAL SERVICES, REF (F) IS
MANUAL OF THE JUDGE ADVOCATE GENERAL, REF (G} IS PERSONNEL INVOLVED IN
PRETRIAL INVESTIGATIONS UNDER ARTICLE 32, UCM.J, REF {H} 15 SPEEDY TRIAL
PROVISIONS, REF (I) IS RESTRAINT OF PERSONS CHARGED WITH OFFENSES, REF (J) 1S
QUALIFICATIONS AND DUTIES OF COUNSEL ASSIGNED TO COURTS-MARTIAL, REF (K} IS
MARINE CORPS MANUAL FOR LEGAL ADMINISTRATION.//

POG/M. K. JAMISON/COL/JAD/TEL:703-614-4250//

GENTEXT/REMARKS/1. GENERAL. THIS MESSAGE ANNOUNCES THE UPDATE AND
CONTINUATION OF THE POLICY ESTABLISHED IN MCBUL 5813 OF 2 JULY 2012. THIS POLICY
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ENSURES THAT JUDGE ADVOCATES WHO ARE DETAILED AS TRIAL COUNSEL, DEFENSE
COUNSEL. AND ARTICLE 32, UNIFORM CODE OF MILITARY JUSTICE (UCMJ), INVESTIGATING
OFFICERS POSSESS THE APPROPRIATE EXPERTISE TO PERFORM THEIR DUTIES.

2. BACKGROUND. THIS MARADMIN IS ISSUED IN FURTHERANCE OF REFERENCES (A)
THROUGH (E). PURSUANT TO REFERENCES (A) AND (B), THE COMMANDANT OF THE MARINE
CORPS IS RESPONSIBLE FOR THE ADMINISTRATION AND DISCIPLINE OF THE FORCE.
PURSUANT TO REFERENCES (C) THROUGH (E), THE STAFF JUDGE ADVOCATE TO THE
COMMANDANT OF THE MARINE CORPS (SJA TO CMC) EXERCISES SUPERVISION OVER THE
ADMINISTRATION OF MILITARY JUSTICE WITHIN THE MARINE CORPS.

3. DETAILING POLICY AND STANDARDS. IN ACCORDANCE WITH SECTION 0130 OF
REFERENCE (F), MARINE CORPS JUDGE ADVOCATES MAY BE DETAILED AS TRIAL COUNSEL,
ASSISTANT TRIAL COUNSEL, DEFENSE COUNSEL, AND ASSISTANT DEFENSE COUNSEL, BY
THEIR COMMANDING OFFICER, OFFICER-IN-CHARGE (OIC), OR DESIGNEE. IN ACCORDANCE
WITH REFERENCE (G), ANY COMMISSIONED OFFICER IN THE GRADE OF 0-4 OR ABOVE, OR
ANY JUDGE ADVOCATE, MAY BE DETAILED AS AN INVESTIGATING OFFICER TO CONDUCT AN
ARTICLE 32, UCMJ, PRETRIAL INVESTIGATION. UNDER THE AUTHORITY ESTABLISHED IN
REFERENCES (A) THROUGH (E), THE FOLLOWING ADDITIONAL POLICIES AND STANDARDS
ARE HEREBY ESTABLISHED FOR DETAILING JUDGE ADVOCATES AS COUNSEL AND ARTICLE
32, UCMJ, INVESTIGATING OFFICERS:

A. DETAILING AUTHORITIES WILL CONSIDER THE FOLLOWING FACTORS WHEN DETAILING
TRIAL COUNSEL, DEFENSE COUNSEL, OR ARTICLE 32, UCMJ, INVESTIGATING OFFICERS:
EXPERIENCE, EDUCATION, TRAINING, ABILITY, EXISTING CASE LOAD, PROFESSIONAL
RESPONSIBILITIES, GRADE, AND THE INDIVIDUAL CHARACTERISTICS OF THE CASE (E.G.,
NATURE OF THE OFFENSE, SPECIAL VICTIMS, EXPERT WITNESSES, AGGRAVATING
CIRCUMSTANCES, MEDIA, AND/OR PUBLIC SCRUTINY, ETC.). THE DETAILING OF ASSISTANT
TRIAL AND DEFENSE COUNSEL TO CONTESTED AND/OR COMPLEX CASES IS
ENCOURAGED. DETAILING AUTHORITIES MUST REMAIN COGNIZANT OF POTENTIAL
CONFLICTS OF INTEREST WHEN CONSIDERING THE DETAILING OF JUDGE ADVOCATES,
ESPECIALLY THOSE JUDGE ADVOCATES WHOSE NORMAL DUTIES ARE AS A COMMAND
LEGAL ADVISOR (E.G., SJA, DSJA) OR AS AN CIC OF AN ORGANIZATION PROVIDING LEGAL
SERVICES. DETAILING AUTHORITIES MUST REMAIN COGNIZANT OF THE SPEEDY TRIAL
REQUIREMENT IN REFERENCE (H) AND DUE DILIGENCE REQUIREMENT IN REFERENCE ().

B. DETAILING TRIAL COUNSEL.

{1) DETAILING WILL BE COMPLETED IN WRITING AND MADE PRIOR TO PREFERRAL OF
CHARGES. UPON PREFERRAL, THE DETAILING AUTHORITY WILL PROVIDE A COPY OF THE
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DETAILING MEMORANDUM TO THE ACCUSED'S SUMMARY COURT-MARTIAL CONVENING
AUTHORITY, THE RESPONSIBLE STAFF JUDGE ADVOCATE, COGNIZANT DEFENSE SECTION,
AND THE DETAILED JUDGE ADVOCATE'S OIC. SHOULD ADDITIONAL COUNSEL BE DETAILED,
OR THE DETAILED TRIAL COUNSEL RELIEVED, A SUBSEQUENT DETAILING MEMORANDUM
WILL BE PRODUCED AND DISTRIBUTED.

{2} DETAILING AUTHORITY FOR TRIAL COUNSEL MAY BE DELEGATED; HOWEVER, SUCH
DELEGATION MUST BE IN WRITING AND MAY NOT BE DELEGATED TO ANY OFFICER BELOW
THE GRADE OF O-4.

(3) NO JUDGE ADVOCATE MAY BE DETAILED AS TRIAL COUNSEL, AS DEFINED IN REFERENCE
(J), TO AN ARTICLE 32, UCMJ, PRETRIAL INVESTIGATION, OR GENERAL COURT-MARTIAL,
UNLESS HE OR SHE HAS SERVED IN A TRIAL COUNSEL BILLET FOR AT LEAST SIX MONTHS
OR HAS SERVED IN A MILITARY JUSTICE BILLET FOR AT |.LEAST 18 MONTHS (I.E. TRIAL
COUNSEL, DEFENSE COUNSEL, OR MILITARY JUDGE). ADDITIONALLY, NO JUDGE ADVOCATE
MAY BE DETAILED AS TRIAL COUNSEL IN ANY CASE THAT INVOLVES ALLEGATIONS OF
VIOLATIONS OF UCMJ ARTICLES 118, 119, 119A, 120, 120B, 120C, 125 (WITH A CHILD OR
FORCIBLE), 134 (CHILD PORNOGRAPHY), OR 80 (ATTEMPTS TO COMMIT THE PREVIOUSLY
LISTED ARTICLES IN THIS PARAGRAPH) UNLESS THAT JUDGE ADVOCATE HAS SERVED AS A
TRIAL COUNSEL OR ASSISTANT TRIAL COUNSEL IN AT LEAST ONE CONTESTED CASE (LE., A
CASE IN WHICH THE ACCUSED PLED NOT GUILTY TO AT LEAST ONE CHARGED OFFENSE
AND THE FINDER OF FACT ENTERED FINDINGS ON THAT OFFENSE) INVOLVING ONE OF THE
OFFENSES IDENTIFIED IN THIS PARAGRAPH.

(4) IN ALL CASES THAT INVOLVE ALLEGATIONS OF UCMJ VIOLATIONS LISTED IN PARAGRAPH
3B(3), THE DETAILING LETTER SHALL DIRECT TRIAL COUNSEL TO PROVIDE AN INITIAL CASE
ASSESSMENT TO AND SEEK ADVICE FROM THEIR REGIONAL HIGHLY QUALIFIED EXPERT
(HQE) AS SOON AS POSSIBLE, BUT NO LATER THAN 10 DAYS AFTER BEING DETAILED TO
THE CASE. IF THEIR HQE |S UNAVAILABLE, PROVIDE THE INITIAL CASE ASSESSMENT TO
AND SEEK ADVICE FROM THE REGIONAL TRIAL COUNSEL WHO WILL FACILITATE
COORDINATION WITH AN HQE FROM ANOTHER REGION. TRIAL COUNGSEL ARE
ENCOURAGED TO CONSULT WITH THEIR HQE ON ANY OTHER COMPLEX LITIGATION
MATTER.

C. DETAILING DEFENSE COUNSEL. THE CHIEF DEFENSE COUNSEL (CDC) OF THE MARINE
CORPS 1S DESIGNATED AS THE OIC OF THE DEFENSE SERVICES ORGANIZATION (DSO) AND
AS SUCH HAS DETAILING AUTHORITY AND INDIVIDUAL MILITARY COUNSEL (IMC) APPROVAL
AUTHORITY FOR DEFENSE COUNSEL PER REFERENCES (F) AND (K). THE CDC MAY
ESTABLISH DETAILING CRITERIA AND DELEGATE DETAILING AND IMC APPROVAL AUTHORITY
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TO SUBORDINATES WITHIN THE DSO, SUBJECT TO THE RESTRICTIONS SET FORTH IN
REFERENCE (G).

D. DETAILING ARTICLE 32, UCMJ, INVESTIGATING OFFICERS.

(1) AN OFFICER BELOW THE GRADE OF O-4 MAY ONLY BE DETAILED AS AN ARTICLE 32,
UCMJ, INVESTIGATING OFFICER IF HE OR SHE IS A JUDGE ADVOCATE CERTIFIED PER
REFERENCE (J), AND HAS AT LEAST SIX MONTHS OF EXPERIENCE AS A TRIAL OR DEFENSE
COUNSEL.

(2) IN ADDITION TO THE REQUIREMENTS IN PARAGRAPH 4D(1) AN OFFICER BELOW THE
GRADE OF 0-4 MAY NOT BE DETAILED AS AN ARTICLE 32, UCMJ, INVESTIGATING OFFICER
TO INVESTIGATIONS INVOLVING THE OFFENSES LISTED IN PARAGRAPH 3B(3), UNLESS HE
OR SHE HAS ACTED AS A TRIAL COUNSEL, ASSISTANT TRIAL COUNSEL, DEFENSE
COUNSEL, ASSOCIATE DEFENSE COUNSEL, OR ASSISTANT DEFENSE COUNSEL IN AT LEAST
ONE CONTESTED CASE INVOLVING AN OFFENSE LISTED iN PARAGRAPH 3B(3).

(3) IN COMPLEX CASES, DETAILING AUTHORITIES SHOULD CONSIDER DETAILING, AS
AVAILABLE, A JUDGE ADVOCATE CERTIFIED AS A MILITARY JUDGE AS AN ARTICLE 32, UCMJ,
INVESTIGATING OFFICER.

4. SUPPORTED AND SUPPORTING RELATIONSHIP. IF THE DETAILING REQUIREMENTS
EXCEED A DETAILING AUTHORITY'S ORGANIC CAPABILITY, CONVENING AUTHORITIES MAY
REQUEST SUPPORT FROM OTHER LEGAL SUPPORT PROVIDERS. IF UNSUCCESSFUL IN
OBTAINING QUALIFIED TRIAL COUNSEL SUPPORT, DETAILING AUTHORITIES SHALL
IMMEDIATELY FORWARD THE MATTER TO THE COMMANDANT OF THE MARINE CORPS (JA)
FOR RESOLUTION.

5. APPLICABILITY. THIS MARADMIN IS APPLICABLE TO THE TOTAL FORCE.

6. NON-ENFORCEABILITY OF LEGAL RIGHT. NOTHING IN THIS MARADMIN CREATES A RIGHT
OR BENEFIT, SUBSTANTIVE OR PROCEDURAL, ENFORCEABLE AT LAW OR EQUITY BY A
PARTY AGAINST THE UNITED STATES, ITS DEPARTMENTS, AGENCIES OR
INSTRUMENTALITIES, ITS OFFICERS OR EMPLOYEES, OR ANY OTHER PERSON.

7. RELEASE AUTHORIZED BY MAJGEN V. ARY, STAFF JUDGE ADVOCATE TO THE
COMMANDANT OF THE MARINE CORPS.//
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MEMO

¥t TIM CHANDLER, FRANE BARDSLEY,
AND ALEX LOEBIG

g

DRTE: February 21, 1995

“zwsrage 2f the Felony Transition
-“zTernlty leave I have prepared
rzsponsibilities which I currently
writta
The un
T o

CURPRERT ETATUS TRANSTITION TEAM:

Rl

Current Staffing

alardars Cowvered;

7

Tength of tour

ORGZANIZATION:

The unit is divided into 3 teams of three a
teas has rctating calendar assignment covering $-9

very tYhird weel, these assignments
g

ach rotatisn.

COUNTY OF

ansiticn attorrneys resceives
tervals from the I oantral
1eader assigning te the

SAN DIEGO

MTER$EPARTMENTALCOHRESPDNDENCF

BTEVE CARROLL,

~ the Interest of a smooth transition of supsrvisary

Team during the period of my
the followlnq iist of ieck
fuifill. It is hoped that the

n QESCflpthn will provide a safety net and working guide tc
.iz as it is currently being managed, which has evolved fron
itial proposal submitted December 1, 1993.

Nine (9} attorneys
One supervisor

M TWTHF {10:00 AM GNLY]
MTWTHF (AFTERNOON GHLY)
CURRENTLY UMAVAILABLE

LIHINARK HEARING COVERAGE PER MNEED

Six (6) to eight {3) zonths. 5ix
menth minimum with {ideal <¢f at
least one felony %trial under
Transition supervision hefcore
"graduation'" to a felony team.

provide for coverage of &

; :
paticn viclatlons ocurrently handled by this office.

=2
Team assignments =ile

Attachment 4 - Sample Felony Training Program and MCLE Schedule



Felony Team A (Boone) Felony Team B (Coker)
Treznsition Tean 1 Transition Team 3
Angela Bartosik Leah Singer
jane Mcntague Tanya Starkweather
Kim Yegas Terrie Walton

Taiony Team C (Eriksen)

Transitior Team 2
Stuart Dadnun
Jeanstte Day

™ = . 1"
Tharlie Arguelilio

As each new attorney comes inte Transition they are assigned
tc zne of the three teams. During the first Calendar assignment
pericd of & new team member they are assigned te cover the $-9
Zalendar for a full 5 days . The first 2 or 3 days ares spent as
~he secondary attcrney to an experienced Transition team member the
final 2 or 3 days are spent in handling the calendar alone. This
results in a "full immersion™ in the calendar duties and promotes
goodwill with the criminal presiding judge as well as a safety net
for our VOP clients. The new attorney is also asked to chgerve the
handling of vioclation of probation hearings set in S-8 cn the 1:39
p.m. calendar. (See FILE FLOW discussion for further descripticn
cf §-9 calendar duties.)

During subsequent calendar rotations the attorney 15 assigned
either a 2 day (T/Th) or 3 day (M/W/F} S-9 duty or a week of S-8
Tzlendar coverage on a rotating schedule.

As the new attorney enters hisfher first case assi ghment week
are assigned 2 mentors with case assignments in the PFLC
cartments. Each mentor should have a different settlenent style,
each FDC case handled by the mentoring attcrney the transition
bz required to review the discovery, discuss
options and rationale, attend the client interview,
end the FRC chambers conference, obsarve counselling the <lient
rding acceptance or rejection 'of the plea as well as entry of
plea. For cases which do not ssttle the attorney is asked to
attend and observe the preliminary hearing or handle the PE under

nentaor supervision wherever possible.

ct0m
<

it RLoxT

O
A
:(
e}
‘-CZ
£
[T
—
|_.|

T M

munﬁrwn=1m i
1] Y
'.,_J
D
=
[t
s}
ol

L Y T

b

in the =zecond case assignment week the attorney will be

zesigned a 5C% case load of felony cases and thereafter will be
assigned the full complement of cases which has been set at 3 per
ztzorney per pick-up week for the duration of the Transition
ass;qnﬂnnr te offices 1in South Bay. {See WORK LOCATION
dizcussion.)

Guring 2ach week of ¢calendar assignment each atrorney receives
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cny <aseg from the Felony team laader for
endar the following week with preliminary
ﬁew“ after Felony dispositicn calendar. Each
ideally finish all FDC and prelim appearances by
2nd week following their calendar assignments sa
ssume calendar duties the follewing week. {See
cnedule attached for further clarificationd.

tne assignment of approximately 1,2 to /4 =f a
aelOdd toe be acquired over the course of the £ to
L naT ren assignment. The degree of sericusness and
cﬁmpkunx*/ cr CASES is determined by the Transition Supervisor
sed on his/her cbhbservation of the abilities and progress of the
idividual team menber.

Ch

Fach trangitlicon attcrney is required to consult cn sach —ase
Wit the supervisor at four set intervals per case which has not
settled befcre triatl.

[

Post-assligament--pre FDC Conference

a.: Review all discovery

L.} Discuss settlement/trial options befoere client
interview

z. Fost FDC--pre-preliminary hearing

a.} PReview possible investigation

.} Review possible preliminary hearing motions:
1538.5%,etc

I Post superior court arraignment--pre Superior
Peadiness
.} Appropriate motions

=

.} Follow-up investigation

c.; Discussion of settlement options
4. Pre~trial

a.) Trial strateqgy
p.} Witness preparation
c.) Judicial Challenges

4.3 In limine practice

Note that cases which settle prior to trial result in a
scopling of tne number of required contacts per case to as few
e Brisr toe FLT. These are minimum contacts and do net L mit
L oany way additicnal discussion with the superviser on mere
cormclex, difficult or novel cases.

T the end of the transition attorney’s tqur s’'he shouid be
rig approximaiely 172 to 2;4 of a felony caseload in aztive
a8, When ftTransierred to felony team this caszload
anies  tne trarsition  attorney to the new team, thus
ating the "bukble erffect" previocusly axperisncsd on new
ment To fe2lsny teanms due to limitations sn the number of
a =ingle attorney can handle in any single "pick-p" waek.
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Attorneys currently assigned to the Felony Transiticn Tean are
cfflces in the Scuth Bay oifice of the anartmer . Since

£ the cases assigned to these attorneys are in the San Diego
) Courthouse, each Transition team member is provided with

AT _rg porn t at Department expense. Mileage is also authorized
w;en thel cfflces ip South Bay and the Centrai office.
onally a single office with a computer is availalkle to the
mcmbe in the downtown office. (This is what is
remistically called the "War Room” and 1s in my former office.)
pecial arrangement with the Court we also have the exclusive

ol
+ 7

'(1 H] []a ot

o
[T

g
o

-

=¥ a workrocm in the courthouse on the 4th floer. There are
wber of desks and 4 department phone lines availabile in this
roce and a cipher lock with a combination number of 3i5.
additionaliy each attorney is assigned a beeper by the office.

BACK UP COVERAGE (Preliminary Hearings and Trials):

In addition to the normal calendar coverage the aembers of
Transition are expected to provide preliminary hearing coverage as
a back-up to all other felony attorneys in the Central Felony Unit.
This includes handling prelims for anyone in trial, on vacation,
zat 111, tied up in motions or other appearances and whenever any
individual atteorney is committed to more that 2 prelims per
Ees210N.

T‘*.e at torney requestmg coverage 1s expected to give the

J_

rey ;ssues and an indication of whether and which motions
be run. Notice of 24 hours is desirable but often not
e due t¢ illness or other unexpected occurrence. The
sor then makes the assignment to an attorney basa2d on
ty and complexity of the issues presented.

R 1
0 m

[FTR I T i ]

Dk O
1A
-

Transition members also pick up trials as back-~up coverage tc
,t:orneys in the <Central Felony Unit under a variety of
sirgumstances: perscennel transfers, bench warrant returns,
~ultiple setting of cases where there 1s a case of appropriate
-omplexity and adeguate time for preparation, and as a relief to
attorneys on extended "Three Strikes" trial runs. These cases are
aszigned directly by the Transition supervisor and arse based on

&tt“{ ey avallability, complexity of case and length of time in the

MODIFICATIONS AND EXPUNGEMENTS:

Transition unit has primary responsibility for

=

gation, £1iling and arguing motions to wodify, reduce and
felony convictions. Such cases may be self raferred by
or may pe referred by felony attorneys in the office. Each

S iwriois requested €0 writs a brief letter explaining what relief
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rumber, 17 thev have .=

Each modification is then as

-
-

o

abe? vou mhe o & rotation basis. Fact assig
crney 13 exuected to research both the fa”ts and  the i
rmine what renedy, if any is appropriate, and to flle a mot
% during their calendar assignmant dates, %o notlty the <lii
.ne necessary dates and t£o argue the motion.

CORL oA G YT
ot oot

Lt T

0

raining is hiweekly (or more often) and is mandatory for all
ticn tear members and is strongly recommended far =211
ticn graduates who have been off the unit less than & gonths.

Fach training is geared to the level of beginning feleny
stice and is spread over the course of a year, Therafores
inu ued attendance at the training is necessary to complete the
gltion process  from nisdemeanors to felonies. Training
are one hour long and begin at 12:15 p.m, in the 8th floor

The trainings are video taped and disseminated to the
zifices. The Transition supervisor maintains a library ot
clusively for uss of Transiticn team members as they are

1y

SR Yy oy
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ot
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I have conpleted scheduling training for the transition unit
<hrsugh Juliy, 1935 and a copy of the schedule is attached to this
meme.  The week prior to each training the unit secretary, Mary
ann Knutilla cintacts each trainer to remind them of their
skbliigation and to determine if any copies of handeouts should b
orepared for the seminar. Additionally she provides the MCLE sign
in sheet and proof of attendance as well as the signs to be posted

ta remind team members of the training. Finally she prepares an
zvgluation form for esach speaker which is distributed at the
=raining for attorney input. (See attached samples.}

$-% _FILE FLOW:

The S-% calendar 1is routinely handled as a “"zone defense’
szuation. 1t 1s vital therefore that the files be handled by each
crhey correctly and expeditiously. The files for sach morning
iendar are pulled by rascords management after receiving the
Lendar the ﬁav before the initial S$-9 appearance. “he files,

“oU wWa dend the file or any rvecord of representaticn by our
L re avallable to the S-~9 calendar deputy by 8:30 a.mn. each
nothie Yth fleor.
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e calsndnr deputy is expected to pick up the files and he
cowlianle in 5-9 for counszlling ne later than %520 a.m. ﬁarb
rRing. The Frobation Department has a representat:vae in th
avtment from approximately the same time. The custaedy olien
: generally available for courselling as socn as the lflLlﬂ} lols}
~ne trial calendar is completed, gut of custedy —licts can
ceunsaled during the trial call.

i

o ot ':"
— 1

]
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o Land the ceilandar deputy s expected %o insure ihan

w ilscovery or  charging documents are  irn the  Cours,
; ¢r D.A. tiles are provided to us; advise the :lient as
ko ts and the best aptlonr available to him at the Yima; tg
d::;s¢3n or denial as appropriate and to scourarvely

nt intormatlon for the next assigned attorney o sct zn.

selation of probation cases are routinely set in 2ither Dopt.

=7 wr 5-8 three weexs out from the $-9 appearance. Ubner datnesg
uay ke set scener such as viclations which are set =o tra:l on spen
Loy cases or bench warrant returns from pre-trial or santencing

Fach czalendar deputy is expected to turn all S-% “iles -
ri nours. The files are essentially divided inte $our

raups:

. fases with no future dates are teo be marked oper and
iosad with the attorney name and time and turned in dir=ctly %o
e 2ssigned case managenent worker for the month.

[y

The second group of files are those sat for dates in §-7
VOP hearings. Since we are currently unavailable on
ADC Is routinely appointed in 5-9 and these files are
marked V"open and closed" with <the annotaticn PO
ADC  appointed'" and routed directly to records

3; All cases which have any future appearance date are turned
i to the Transition supervisor. Files are to be appropriately
znnovated In the case 169 with the name of the calendar deputy,
“udge and D.A. present, the date, amount of time spent »r the Tase,
zction taken on the case and the future court date and t.ime. The
future datz and time is also te be written on the YCP cover sheet
crepared by case management and affixed to each file. These files
are to be grouped together by date and placed in the “Hen~Urgenn
Tature Dates Heox'" in the Transitilon supervisor’s office.

"Hott files, defined as those with future datoes of less
days are expectaed te be turned in direct‘y to the
n supervisor the same day to allow lmmediate ussignment
v with efrfective representation of the clis nf Each
deputy is expected to keep a personal copy <t thae 5-9
f5- fuuture refarence in the event of lost or misrouted

i e

pervisor then assigns VOP cases baused on: 1
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Sexual Assault in the Military:
Understanding the Problem and How to Fix It

Charles D, Stimson

Executive Summary

he military exists to defend the nation. That is

its mission. T'o accomplish that mission, leaders
must ensure that those whe serve under them are
combat ready, and once ordered into armed conflict,
combat effective. Maintaining good order and disci-
pline in the armed forces is essential to accomplish-
ing the mission.

The United States military justice system is
integral to the military’s mission. It is unique, and
for good reason. Unlike the civilian justice system,
which exists solely to enforce the laws of the juris-
diction and punish wrongdoers, our military justice
system exists in order to help the military to succeed
inits mission: to defend the nation. Itis structured so
that those in charge, commanding officers, can carry
out the orders of their civilian leaders. Ultimately, it
is structured fo fight and win wars.

Incidents of sexual assault are a real and recog-
nized problem, both in the military and in civilian
life, While studies suggest that the number of sexual
assaults in the military may be less than the num-
ber in civilian society, sexual assault has a uniquely
greater damaging effect on the military, such that
even one incident is unacceptable. Incidents of sex-
ual assault are detrimental to morale, destroy unit
cohesion, show disrespect for the chain of command,
and damage the military as a whele, both internally
as well as externally. Service members are trained

for situations in which it is essential to trust both
enlisted members of the unit and the chain of com-
mand completely. Sexual assanit, or a perceived
problem of sexual assault, in the military destrays
that trust, which can detract from the readiness of
America’s armed forces,

However, before Congress enacts additional leg-
islation to address the issue of sexual assault in the
military, it should take stock of the facts, Over the
past few years, the military services have made huge
strides with regard to addressing the issue of sexual
agsault, including mandatory general military train-
ing for all personnel, specific training for select indi-
viduals, and many more specific programs aimed
at the uniformed military lawyers responsible for
prosecuting and defending sexual assault charges.
The facts also demonstrate that the military has
done an admirable job training and mentoring mili-
tary prosecutors and defense counsel—training that
is on par with the best practices in large city district
attorney and public defender offices.

The military justice system is a well-developed,
unique, and integrated criminal justice systemn,
which handles thousands of criminal cases per year,
ranging from minor viclations to major felonies. In
almost all of these cases the system works to ensure
justice is done. It is not perfect, but neither is the
civilian criminal justice system, which has many
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flaws and must be continually improved. However,
when proposing improvements te the military jus-
tice system, Congress must realize that the military
is fundamentally different from the civilian world.

Commanding officers in the military have a wide
range of tools available to enforce goed order and
discipline. These include mild administrative rem-
edies, such as informal counseling, formal coun-
seling, Executive Officer Inquiry, and non-judicial
punishment under Article 15 of the Uniform Code of
Military Justice. The ultimate remedy for any com-
manding officer is the power to immediately refer
a suspected criminal in the chain of command lo a
court-martial.

Taking that power away from commanding ofii-
cers eliminates an indispensable authority that
cannot be delegated or fransferred to another if we
are io demand accountability from commanders
for prosecuting and preventing sexual assaults and
other serious crimes. This notion of accountability
to one’s commanding officer may seem mysterious to
civilians who have never served in the armed forces.
But chain of command, and accountability up and
down the chain of command, is essential to carrying
out the missions as ordered by the President, whose
authority as Commander in Chief owes accountabil-
ity to the people via elections and assures a military
that will not threaten a constitutional democracy—
whether our couniry is engaged in an armed conflict
or not.

Under the current system, commanders have
the legal responsibility and authority to refer crim-
inal suspects to a court-martial. They do so some-
times against the advice or recommendation of a
JAG. The reason this sometimes happens is because
commanders can refer cases to court-martial when
they are convinced that there is probable cause that
a crime has been commitied and that the accused
committed the crime. Prosecutors view cases
through a different legal lens: they must be able Lo
prove the case beyond a reasonable doubt.

Some proponents of the removal of command
authority have identified as “success” stories simi-
lar policies in Canada, New Zealand, Australia, and
the United Kingdom and urge the United States to
follow suit. But these countries’ removal of prosecu-
tions from the chain of command can hardly be tout-
ed as a success for victims. In fact, most of our allies
reported that removing the anthority fo prosecute
from the chainof command has slowed prosecutions,

vi

and they saw no increase in the number of convic-
tions under the new system.

What removing the power to convene courts-mar-
tial from the commander would do is undermine all
commanders’ ability to enforce good order and dis-
cipline across thé armed forces. For example, com-
bat commanders, when lawfully engaged in armed
conflict, have the authority to order their soldiers
to kill the enemsy. The proposal would, among other
things, eliminate those commanders’ anthority to
prosecute those soldiers that indiscriminately kill
women and children or commit other violations of
the Law of Armed Conflict. In the words of a retired
service member, “don’t take the authority away from
command; let’s look at the processes that can sup-
port the commanders.” As Senator Claire McCaskill
(D-MO} said, “the best way to protect victims and
realize more aggressive and successful prosecutions
is by keeping the ... chain of command in the process
at the beginning of a eriminal proceeding ... there's
no substitute for a commander who does it right”
The Senator is correct.

In the past 50 years, Congress has formalized
military justice rules and procedures through stat-
ute in a thoughtful and methodical manner, with a
keen appreciation for the fact that the military jus-
tice system is uniguely calibrated to support the
mission of the military.

In receni menths, there have been congressiconal
hearings, legislative proposals, debates, and an ongo-
ing dialogue about how to address the issue ef sexual
assault in the military. The House has passed key
reforms to the existing system in its version of the
National Defense Authorization Act (NDAA), and
the Senate will take up a variety of reform amend-
ments this fall when it votes on the Senate NDAA.
Some of the House and Senate proposals have merit,
as discussed in this paper, and are in keeping with
a long history of prudent improvements to the mili-
tary criminal justice system.

In addition to those substantive reforms to the
current system, Congress should look at a key struc-
tural reform to the Judge Advocate General’s (JAG)
Corps—those military lawyers responsible for pros-
ecuting and defending cases in courts-martial. That
long-term structural improvement to the military
justice system would preserve the central role of
the commander in the military justice process and
would create a litigation career track for JAGs in
each branch of service.



This will allow those JAGs that choose such a
pathtofully leverage the ample training they receive,
The combined JAG Corps have done an admirable
job in providing litigation training, including sex-
val assault training, to military prosecutors and
defense counsel, even when compared to their civil-
ian counterparts. By establishing career tracks for
military prosecutors and defense counsel, JAG liti-
gators would be better suited to providing better
legal services to victims and defendants alike in the
military and align themselves structurally with best
practices in the civilian bar.

A career litigation track will atlow victims of sex-
ual assault to work with experienced military pros-
ecutors who have accumulated years of experience,
much like their civilian counterparts. Defendants
would be represented by learned defense counsel
who have handled years of misdemeanors cases, and
lower-level felonies, before graduating to sexual
assault cases,

The global nature of our armed forces and the
complex world in which we live, where law, rules,
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and regulations govern much of what we do, requires
that each service have qualified, fully deployable
JAGs. The demand for highly trained uniformed
attorneys to defend and prosecute courts-martial
is constant. Today’s courts-martial, especially felo-
nies, are more complicated to prosecute and defend
thanin years past.

The military justice system is similar to but
distinctly different {rom its civilian cousin, and it
revolves around the concepi of enforcing good order
and discipline in the armed forces. Arbitrarily tak-
ing commanders out of the business of enforcing
good order and discipline within their ranks is not
the sclution to bettering the military’s eriminal jus-
tice system. Rather, the prudent way ta improve the
military justice system is to build upen the current
system, adopt those policies that enhance the deliv-
ery of services to victims and defendants alike, and
develop career litigation tracks for military prosecu-
tors and defense counsel. ®
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Sexual Assault in the Military:
Understanding the Problem and How to Fix It

Charles D. Stimson

Introduction

he Congress of the United States has played a

key role in the military justice system. Military
Justice within our armed forces predates the forma-
tion of the country itself. Disciplinary and criminal
codes from the armed services were implemented by
Presidential Executive Order through the Manual
for Courts-Martial (MCM).' In the past 50 vears,
Congress has formalized those rules and proce-
dures through statute in a thoughtful and methodi-
cal manner, with a keen appreciation for the fact that
the military justice system is uniquely calibrated to
support the mission of the military.

For the past few years, Congress has been focused
on the Issue of sexual assault in the military. In
recent months, there have been congressional hear-
ings, legislative proposals, debates, and an ongoing
dialogue about how to address this issue. The House
has passed key reforms to the existing system in its
version of the National Defense Authorization Act
(NDAA), and the Senate will take up a variety of
reform amendments this fall when it votes on the
Senate NDAA. Some of the House and Senate pro-
posals have merit and are in keeping with a long his-
tory of prudent improvements to the military crimi-
nal justice systermn.

Senator Kirsten Gillibrand (D-NY), on the other
hand, proposes a radical restructuring of the cur-
rent system by climinating the power of conven-
ing autherities to refer cases to courts-martial. Her
proposal is a risky scheme that will ultimately harm

victims and undermine justice, good order, and dis-
cipline in the armed forces.

The debate over how to address sexual assault
in the military has thus far lacked appreciation for
the unique historical purposes and features of the
military justice system and has failed to include an
objective analysis of how this system compares to its
civilian counterparts. Upen introducing these con-
siderations, it becomes clear that making prudent
improvements to the existing system will better
serve all parties concerned, including victims and
those accused of sexual assault.

Before making any changes, though, it is impor-
tant to take stock of the facts: Over the past few
years, the military services have taken significant
steps 1o address the issue of sexual assault, includ-
ing mandatory general military training (GMT) for
all personnel, specific training for select individuals,
and many more specific programs aimed at the uni-
formed military lawyers responsible for prosecuting
and defending against sexual assault charges. The
facts also demonstrate that the military has done
an admirable job training and mentoring military
prosecutors and defense attorneys—training that is
on par with the best practices in large city district
altorney and public defender offices,

The military justice system is a well-developed,
unique, integrated criminal justice system, which
handles thousands of criminal cases per year, rang-
ing from minor violations to major felonies. In
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almost all of these cases, the system works to ensure
justice is done. It is not perfect, but neither is the
civilian criminal justice system, which has many
flaws and must be continually improved. However,
when proposing improvements to the military jus-
tice system, Congress must realize that the military
is fundamentally different from the civilian world.
The military exists for one reason: to defend
the nation. Mission is everything. To accomplish
the mission, commanders must be combat-ready
and effective in combat. To accomplish both, com-
manders must have the ability to maintain good
order and discipline in their units. Stripping com-
manders of their legal authority to refer cases to
couri-martial eviscerates their efficacy, undercuts
their moral anthority, and will weaken the armed
forces of the United States. As Senator Claire
McCaskill (D-MO) stated, the Gillibrand approach
is “..a risky approach for victims—one that would
increase the risk of retaliation, weaken our ability
to hold commanders accountable, and lead to fewer
prosecutions.™
The last time Congress attempted a legislative
“fix” to the issue of sexual assault in the military, the
legislation made matters worse, Against the advice
of subject matter experts, Congress rewrote the mil-
itary rape statute in order to make it easier for the
government te get convictions and harder for those
accused of rape to mount a proper defense. These
efforts resulted in years of unnecessary litigation
and ultimately in a federal appeals court declaring
the scheme unconstitutional. This time, Senator
Gillibrand is pushing an even more radical idea:
stripping commanders of the ability to enforce good
order and discipline in their units by removing their
authority to refer cases to a court-martial, As with
last time, subject matter experts and the military
strongly advise against this scheme.
The only policies that will work over the long haul
are those that:

s Enhance and preserve a commander’s ability to
enforce good order and discipline;

m Respect and honor the constitutional presump-
tion of innocence that each accused enjoys in the

military;

» Hespect and preserve victims’ rights; and

# Draw on and build from the enormeous talent of
service personnel in the military justice system.

The most prudent way to address the issue of
sexual assault in the military is to make prudent
improvements to the existing system, including the
creation of career litigation tracks for select military
judge advocates (JAGS), while keeping the ability to
refer cases to courts-martial with commanders.

A Primer on Military Justice:
Good Order and Discipline

Military Discipline and the Convening Author-
ity. The military justice system is unigque—and for
good reason. Unlike the civilian justice system, which
exists to enforce the laws of the jurisdiction and pun-
ish wrongdoers, the military justice system has a dif-
ferent purpose: to help enforce good crder and dis-
cipline in the armed forces. It is structured so that
those in charge, commanding officers, can carry out
the orders of their civilian leaders. Ultimately, this
system is structured o allow commanders to fight
and win wars.

A commanding officer in the military has a wide
range of tools available to enforce good order and
discipline. These tools include mild administrative
remedies, such as informal counseling, formal coun-
seling, Executive Officer Inquiry, and non-judicial
punishment under Article 15 of the Uniform Caode
of Military Justice. These administrative tools allow
for flexible, quick, and effective discipline to address
misbehavior or lack of attention fo detail by those
who violate rules. They help the commander show
{he troops that there are consequences, immediate
and swift, for poor decisions or performance and
minor misdeeds. The ultimate administrative rem-
edy is the ability ta “fire” a service member for mis-
conduct. The power to send a scldier, sailer, airman,
or Marine to an Administrative Discharge Board
(referred to as an “"Admin Beard” in the military)
sends a clear message to all those who serve under
the commanding officer: There will be consequences
for misconduct or neglect of duty.

The ultimate remedy for any commanding offi-
cer is the power to refer a suspected criminal in
the chain of command to a court-martial. Taking
that power away from commanding officers elimi-
nates an indispensable authority that cannot be del-
egated or transferred to another—at least not if we
are to demand accountability from commanders



for prosecuting and preventing sexual assaulis and
other serious crimes.

One should not overlook the fact that the military
has jurisdiction over all service members on active
duty, wherever they are stationed in the world, Any
active-duty service member who commits a crime
anywhere, against anyone—including fellow service
members or civilians—is subject o the jurisdiction
of the Uniform Code of Military Justice (UCMJ).
Given the worldwide deployment of U.S. military
personnel, this comprehensive reach of military
criminal jurisdiction is neecessary, In general, mili-
tary personnel who commit crimes may be pros-
ecuted by the military, a United States Attorney in
an Article I1¥ federal district court, or by the local
or state prosecutor where the crime was committed.
In some foreign countries international agreements
allow limited jurisdiction for host nations to pros-
ecute U.S. service members. However, U.S. policy is
always to seek agreement from host nations to allow
U.8. service members to be tried under the UCMJ
because it provides to the accused the protection of
the U.5. Constitution. Host nations regularly agree
to allow the U.S, to exercise jurisdiction because of
confidence in America’s system.

Furthermore, some military erimes are specific
to the military and cannot be prosecuted by fed-
eral court or local jurisdictions (e.g., unauthorized
absence from an appointed place of duty). In con-
trast, civilian prosecutors only have jurisdiction
over crimes that happen in their jurisdiction, no
matter who cormumits the crime, military or civilian
alike. Thus, aservice member who assaults a civilian
in the United States may be prosecuted by the mili-
tary, a local county or city prosecutor, or in some cir-
cumstances the nearest United States Attorney. A
civilian who assaults a service member in the United
States can only be prosecuted by the local county or
city prosecutor or in some circumstances the near-
est United States Attorney.

Unlike the civilian criminaljustice system, where
prosecutors or police file charges against an accused
in a standing court, the military justice system has
no standing courts and must create one for each
individual case. Courts-martial are “created” by the
power invested in a convening authority.* The con-
vening authority creates a court-martial by issuing a
convening order.* The convening authority hasarcle
reducible to neither prosecutor nor judge, for the
authority details military personnel as members for
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a court-martial,® decides on the charges to be filed,”
decides whether to use non-judicial punishment
or an administrative proceeding in lieu of a trial,
approves or rejecls requests for expert witnesses,
and accepts plea agreements. In contrast, civilian
prosecutors decide only whaom to investigate, whom
to charge, and what to charge. The reason for the dif-
ference is that civilian prosecutors are not respon-
sible for the defendant’s training, good order, and
discipline in the way that a military commander is. A
convening authority also plays a key role after a case
goes to court-martial.

Articles 26 and 27 of the UCM. provide for and
require independent military judges, trial counsel
{prosecutors), and defense counsel to be detailed
to each court-martial, In the event of a conviction,
Article 60 of the UCMJ requires the findings and
sentence of the court-martial to be reported to the
convening authority.” Defendants may submit to the
convening authority matfers for consideration with
respect lo the findings of the court-martial, as well
as the sentence.” Article 60 provides the conven-
ing authority with the flexibility to modify, approve,
disapprove, commute, or suspend the sentence, in
whole or in part, and it may set aside the finding of
guilty by a court.” A}l convictions that result in a dis-
charge from the military or confinement of one year
or more are automatically appealed to the interme-
diate, service-specific appeals courts.

“There’s No Substitute for a
Commander Who Does It Right”

One proposal before Congress would strip com-
manders of the legal authority to refer cases to court-
martial, and transfer that authority to an entity (a
military prosecutor} outside the chain of command.
This proposal lacks merit, demonstrates a lack of
understanding of the current military justice sys-
tem, and, if enacted, would fundamentally weaken
the military.

The military exists to defend the nation: This
is its mission. To accomplish that mission, leaders
must ensure that those who serve under them are
combat ready, and once ordered into armed conflict,
combat effective. Maintaining good order and disci-
pline in the armed forces is essential to accomplish-
ingthe mission.

Those who have not served in the military have
a difficult time understanding the concept of good
order and discipline in the armed forces. While
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civilians may understand the concept in theory,
without living and experiencing the reality, they
may not fully grasp why the military justice system
diverges from the civilian justice system, which plac-
es charging powers in prosecutors. The military is
different in a key respect: its mission. Commanders
exist to carry out the mission, and as such, must
retain the full legal authority to do just that, includ-
ing but not limited to the authority to refer cases to
court-martial,

This point was reinforced at a recent Senate
Armed Services Committee hearing. Several senior
officers fiercely defended commanders’ author-
ity and ability to refer sexual assault cases to court-
martial. They explained that any delegation of refer-
ral authority to a military prosecutor outside the
chain of command would undermine the ability of
the commander to maintain unit discipline. They
also stated that the ability to refer cases of sexual
assault toa court-martial is essential to changing the
climate within the military regarding sexual assault.
Without the authority to discipline those who com-
mit sexual assault and other crimes, unit command-
ers would be hobbled in building units that can ably
defend the nation. Moreover, the testifying officers
unanimously rejected the claim that commanders
are unable or unwilling to bring charges in appro-
priate cases. Commanders, they explained, have the
necessary legal training, the professional advice of a
JAG to evaluate cases for trial, the tools they need to
make the right decisions under the UCMJ, and the
willingness to vigorously prosecute sexual assault
cases."

The officers also agreed that taking the authority
to refer charges away from the commanders could
actually decrease the number of sexual assauits pros-
ecuted. Colonel DonnaW. Martin, USA, Commander,
202nd Military Police Group, stated that a prosecu-
tor would be unlikely to have the same passion for
discipline as a commander.* Colonel Tracy W. King,
USMC, Commander, Combat Logistics Regiment
15, stated that commanders do not consider judicial
economy, which may be a consideration for an inde-
pendent prosecutor.!? A commander is more inter-
ested in justice and sending a message to the rest of
troopsinthe unit. Colonei Jeannie M. Leavitt, USAT,
Commander, 4th Fighter Wing, explained that there
could be instances where a prosecutor might not
bring a prosecution due to shortcomings in evidence,
but as a commander she would prosecute to promote
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the discipline of the defendant and the other troops
in her unit.” Col. King explained, “[if a] proven sex-
ual assault occurs in my command and I don’t report
it, I am gone, there is no question in my mind.”** In
this way, the military has made strides in incentiv-
izing commanders to take sexual assauli seriously.

From a legal standpoint, commanders—who are
not lawyers—need only probable cause to send a
case to a court-martial (i.e., reason to believe that a
member of the command committed a crime), Once
they refer a case to court-martial, a military pros-
ecutor prepares Lhe case for trial, Military prosecu-
tors, like their civilian counterparts, must prove
their case beyond a reasonable doubt, On the other
hand, civilian prosecutors decide whether or not to
charge someone and how to charge them. In evahiat-
ing cases for prosecution, they do not weigh whether
or not filing charges enforces good order and disci-
pline in the armed forces. Rather, they weigh and
balance other issues, including first and foremost
the evidence and whether or not the case fits within
its internal charging guidelines.

Senator McCaskill, who asked commanders tough
questions during the most recent hearings, stated,

“ITThe best way to protect victims and realize more
aggressive and successful prosecutions is by keeping
the ... chain of command in the process at the begin-
ning of a criminal proceeding within the UCMJ, we
believe that there will be less retaliation, we believe
there will be more prosecutions ... [Wle believe that
the only way to hold commanders accountable is {o
make them responsible, not to completely remove
their responsibility..””* Later, Senator McCaskill
and Representative Loretta Sanchez (D-CA) wrote
in an op-ed, “... there’s no substitute for a command-
er who does it right.”* They are exactly right.

These legislators’ sentiments were echoed in
recent statements made by current and former ser-
vice members.” For example, Chief Master Sergeant
Barbara Taylor, USAF (Ret), stated that a “com-
mander cannot be held responsible if he does not
have the authority to act.”® While acknowledging
that there is room for improvement, Fleet Master
Chief Jacqueline DiRosa maintained that the author-
ity to prosecute sexual assauits should remain with
commanders: “[Don’t take the authority away from
command, let’s look at the processes that can sup-
port the commanders.™*

Some proponents of the removal of command
authority have identified as “success stories” similar



policies in Australia, Canada, New Zealand, and the
United Kingdom and urge the United States Lo follow
suit.®® But these countries’ removal of prosecutions
from the chain of command can hardly be touted as
a success for vietims.*' In fact, in most of these cases,
the prosecution aunthaority was removed for the pur-
poses of protecting the accused, not the victim, as a
resulf of court decisions of either international or
domestic tribunals.?

The factsalso do not support this argument. None
of our allies has a caseload as large as the armed fore-
es of the United States.*® Despite this caseload, our
current 1.5, system remains more effective than
those of our allies. For example, the Army instal-
lation at Fort Hood alone has a higher conviction
rate than Canada Defense Forces and is equal to the
Israeli Defense Force in courts-martial for sexual
assault offenses.?* Most of America’s allies reported
that removing the authority to prosecute from the
chair of command has slowed prosecutions,? and
they saw no increase in the number of convictions
under the new system.?®

This notion of accountability to one’s command-
ing officer may seem mysterious to civilians who
have never served in the armed forces. But chain
of commmand, and accountability up and down the
chain of command, is essential to carrying out the
missions as ordered by the President, whaose authori-
ty as Commander in Chief owes accauntability to the
people via elections and assures a military that will
not threaten a constitutional democracy—whether
America is engaged in an armed conflict or not.

Some who favor the elimination of convening
authority power argue that victims of sexual assanlt
are limited in where they can report the crime, and
thus removal of the convening authority charging
power is the only solution. But victims of sexual
assault in the military have almost one dozen sepa-
rate entities outside the chain of command to which
they can report the crime.

Victims of sexual assault, whether in the mili-
tary or outside of it, are often reluctant to report the
crime, and share similar reasons: embarrassment;
fear of what people will think about them; fear of
repercussions because of the status of the perpe-
trator; fear that they won’t be believed; reluctance
to draw attention to themselves or the situation;
fear that reporting might have a negative effect on
their family, job, or relationships; reluctance to go
through the excruciating criminal trial process; or
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all of the above. Of course, there are a host of other
reasons. The notion that victims of sexual assault
in the military don’t report because the system is
intentionally structured so that commanders won’t
take their claims seriously is belied by the facts.
Failure of a commander to investigale any allega-
tion of misconduct, especially sexual assault in ones’
cemimand, is likely to be a career-ending mistake for
the commander—as it should be, Radically upending
the military justice system by removing convening
authority power from commanders actually relieves
commanders of the responsibility of proper inves-
tigation and adjudication of misconduct, which will
irreparably harm the military’s ability to enforce
good order and discipline,

Litigation Training in the Military
Aligns with Best Practices

In addition to the long-standing and ongoing
general military training (GMT)} regarding sexual
assault in the military for all active duty and reserve
component personnel {detailed in Appendix A}, the
services have committed themselves to litigation
training for JAGs responsible for prosecuting and
defending cases in courts-martial. That training,
both general in nature and specific to sexual assault
cases, i part of the solution to making the military
criminal justice system even stronger,

As this paper argues, one key, additional compo-
nent to making the military criminal justice system
work better for victims and defendants alike, is for
the Army, Air Force, and Marine Corps to do as the
Navy JAG Corps has done and establish a litigation
career track for their JAGs, as discussed later in this
paper.

Proper litigation training is crucial for both pros-
ecutors and defense counsel, in and cutside the mili-
tary. As this paper demonstrates, and as the facts
from official reports submitied by the services each
year to the Court of Appeals for the Armed Forces
(CAAY) show, the military has provided ongoing,
top-notch training to criminal litigators for vears.
The best district aitorney and public defender offices
in the country, not surprisingly, also provide entry-
level and ongoing training to their attorneys, as this
paper demonstrates. The CAAF reports also indi-
cate that there has been a substantial increase in
the amount of training and the number of programs
addressing incidents of sexual assault.”” The initial
increase in sexual assault awareness began in 2005,
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but the major, sustained emphasis on sexual assault
prevention and prosecution began in 2008.%% This
emphasis on training is also reflected in those nnits
of public defenders and district attorneys’ offices
that deal with sexual assault offenses. Clearly, the
military’s training comports with best practices,
and must continue,

The Navy and Marine Corps. In 2007, a Mili-
tary Justice Litigation Career Track program was
instituted in the Navy and, subsequently, career liti-
gators were sent to civilian post-graduate scheols to
further their litigation fraining. This career track is
a step in the right direction. The program permits
both prosecutors and defense counsel to remain
litigators throughout their entire career as JAGs.
Because the position is permanent, these litigators
are able to hone their skiils through experience and
training, and will consequently provide the Navy
with a cohort of experienced litigators with cre-
dentials similar to those of litigators in the civilian
criminal justice system. Additionally, proven litiga-
tors are then able to apply and compete for positions
as military-trial or appellate judges—a critical com-
ponent of a properly functioning and 21st-century
military justice system.

The Navy has similarly intensified its training
programs. The Naval Justice School trains Navy
JAGs, Coast Guard JAGs, and uniformed Marine
Corps attorneys. In 2009, the Naval Justice School’s
Accession Judge Advocate Course was expanded
from 9 weeks to 10 weeks.? The school also offered
the following advocacy courses: Capital Litigation
{with different sections for prosecution and defense),
Intermediate Trial Advocacy, and Advanced Trial
Advocacy.* In 1998, 2001, and 2002, the school also
offered the National College of District Attorneys
Course.® In 2000, a class entitled Litigating Com-
plex Cases was offered.®* Startingin 2003, the course
in Capital Litigation was discontinued in favor of a
course entitled Prosecuting and Defending Com-
plex Cases,® In 2012, the school added a biannual
frial counsel and defense counsel orientation, and
two additional advocacy classes: Litigating Complex
Cases and Senior Trial aml Defense Counsel Liti-
gation.®* Navy TCAP training preseniations were
also mentioned in most of the reports.® In 2012, the
Naval Justice School offered several classes focused
on the topic of sexnal assault.?® That same year, two
officers participated in an externship in sex crimes
divisions in state and district attorney’s offices to

gain experience readily adaptable to military justice
practice.®

In addition to the new offerings ai the Naval
Justice School, the reports also document a number
of changes to naval litigation training. For example,
the 2012 report stated that increasing availability of
advocacy training was a “cornerstone of the JAG’s
agenda” for the year.®® It documented the progress
made toward the goal of centralizing the trial advo-
cacy training and requirements for both trial coun-
sel and defense counsel.® In 2012, Code 20, the
Navy’s Criminal Law Division, contracted with the
Justice Management Institute Lo produce a report
on the development of Performance Measures
(Metrics) for Prosecutors and Defense Counsel®
The performance measures were organized into six
primary categories; due process, victims’ rights and
safety, accountability, timeliness, competency, and
communication, Within each of those categories,
two separate series of measures were established:
systems measures focusing on the macro-level per-
formance of the JAG Corps and individual measures
focusing on whether individual performances con-
tributed to the overall JAG Corps goals and objec-
tives. These performance measures were to be used
to conduct critical self-evaluaticn and increase
advocacy skills and training curriculumm of military
justice practitioners." The Navy also increased the
availability of sexual assault training. In 2009, the
Navy hired a sexual assault litigation specialist.®
It also offered a continuing legal education course
entitled Litigation of Sexual Assault Cases.** In 2010,
the Navy enhanced its Victim Witness Assistance
Program.*

In 2012, the Navy initiated its Sexual Assault
Prevention and Response—Leadership/Fleet.*® It
also developed the Defense Sexual Assault Incident
Database to allow for more accurate tracking and
reporting of sexual assanlts** In addition, the crimi-
nal law division provided sexual assault litigation
training for the Naval Criminal Investigative Service
{NCIS), senior military, and civilian personnel.””

The Marines have also instituted new poli-
cies to reflect their continuing emphasis on liti-
gation and sexual assault training. In 2010, the
Marines launched an initiative to increase training,
including instituting the Trial Counsel Assistance
Program (TCAP) to provide, among other things,
training to trial counsel and defense counsel*® In
2012, the legal systemn was restructured to increase



the experience, training, and expertise of its person-
nel, with regards to litigation in general and in the
area of sexual assault offense.”” Within the new orga-
nization, a Complex Trial Team produces and imple-
ments standard operating procedures for investi-
gating sexual assaults, consults with prosecutors
dealing with complex cases, and develops training
programs.®™ The Marines also implemented victim’s
legalassistance, includinga Sexual Assault Response
Coordinator and sexual assault victim advocate.™
TCAP focused on assisting in sexuval assault mat-
ters and offered courses focused on sexual assault
and victim support, and supplemented these cours-
es with sexual assault Mobile Training Teams. In
2011, the Marines held their second annual Victim
Witness Assistance Program conference, which
provided baseline training to personnel by civilian
experts on handling sexual assanlt victims.5

The Arnty. From 1997 to 2012, the Army JAG
Corps increased its emphasis on advocacy training,®
The Basic Course for all JAGs includes advocacy
training and was adapted and expanded to empha-
size advocacy training and, in particular, issues aris-
ing in sexual assault cases. In 1997, the Army reintro-
duced a program in which each Basic Course student
acts as counsel in a eontested court-martial.’® The
next year, the course was expanded Lo include three
advocacy exercises: an administrative separation
board, a guilty plea, and a contested court-martial.**
In 2004, the number of exercises was reduced to two,
and students were required to serve as counsel in
only a guilty plea and a contested court-martial.¥
In 2005, the Basic Course was revised to include
12 advocacy exereises and called “The Anatomy of
a Court-Martial.”®* This Basic Course was in place
until 2011, when it was restructured again. In the
new course, students waik through a sexual assault
fact pattern from start to finish and participate in
14 advocacy workshops.®® In each iteration of the
course, the advocacy component has been increased
to include more practical training methods. The
Judge Advocate General’s Legal Center and School
(TJAGLCS) provides an increasing number of elec-
tive graduate courses in advocacy training to aug-
ment the basic course.® Class offerings over the
years have included: Multi-Service High Profile
Case Management® and Criminal Law Advocacy.®?
in 2012, the Army offered new JAGs two classes for
litigators after the Basic Course: New Prosecutors
Course and Defense Counsel 101.%
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The Judge Advocate General’s Legal Center and
School also expanded its sexual assault training. In
2011 and 2012, all of the general training courses
at the TJAGLCS included a sexual assault fact pat-
tern.® In addition, senior officers received instruc-
tion on 1the Army’s Sexual Harassment/Assault
Response and Prevention (SHARP) program and
vietim and offender behavior,* In that class, officers
work though a sexual assault fact pattern, discuss
their SHARP obligations, and make a transmittal
decision.®® There is also a continued emphasis on
sexual assault prosecution training.*””

Gther training offered for Army JAGs includes
publication and distribution of the Advoeacy Trainer,
a learning tool that combines skill development
drills and videos to augment the primary program.
In 2009, the Army introduced a pilot program for
career judge advacates to enroll in a prosecuto-
rial science LLM {Master of Law) program.’® In
2009, there was also an effort to coordinate train-
ing for the development of prosecutors in civilian
venues, including the National District Attorney’s
Association, National Advocacy Center, American
Prosecutor’s Research Institute, and National
Center for Missing and Exploited Children.”® The
Judge Advocate General’s Trial Counsel Assistance
Program (TCAP) also provided regular training ™ In
2006, TCAP developed a course entitled TC101: How
to Be a Trial Counsel.”” The judiciary also partici-
pated in teaching classes and in the advocacy train-
ing of trial and defense counsel through the Bridging
the Gap and Gateway to Practice programs.”® In 2011,
TCAP introduced its New Prosecutor Course.™

In 2008, the Army also instituted a program
aimed at identifying qualified personnel and ensur-
ing that each JAG receives sufficient training. The
Military Justice Skill Identifier program allows
JAGs to obtain the following levels of recogni-
tien: Basic, Advanced, Expert, and Master Military
Justice Practitioner™ In 2009, another program,
the Trial Advocates Training Tracking System was
instituted, which allows administrators to track the
training and career progression of each judge advo-
cate.”™ Through this system, administrators can
monitor each judge advocate and make a determi-
nation as to whether further training is required.””
Both of these programs were functioning during
fiscal year 2012.7 In 2010, there was a further push
for increased training, beginning with the Training
Synchronization meeting, which resulted in the
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Consolidated Criminal Law Calendar? Advocacy
training opportunities were alse provided in mul-
tiple civilian venues through the Criminal Law
Division.®® In 2011, the Judge Advoecate General’s
Defense Counsel Assistance Program (BCAP) host-
ed a Joint Advocacy Sympesium that included an
intensive trial skills improvement workshop.®

Also in 2008, the Army made further progress
toward its goal of prosecuting and preventing sexual
assaults with the implementation of a new Sexual
Assault Prevention and Response Program.* In
2009, it developed initiatives to improve the abil-
ity to effectively deal with sexual assault cases.*® In
2009 and 2010, the Army introduced four new sex-
ual assault litigation courses.® In addition, it hired
Highly Qualified Experts (HQES) to develop training
programs and provide assistance in sexual assault
cases and creafed more special vietims prosecutors
to provide direct input into sexu:al assault prosecu-
fions.® The 2010 report stated that by January 2011
all prosecutors would have a designated Special
Victims Prosecutor and sexual assanlt litigation
expert,®e

In 2012, the Army formalized its Special Victim
Capability, a program staffed by Special Victim
Prosecutors, Criminal Investigation Division Sexnal
Assault Envestigators, Victim Witness Liaisons, and
paralegals.® This capability will aid in effective-
ly prosecuting those charged with sexual assault
offenses, while protecting the vietims of those
offenses.

These official reporis detnonstrate that the Army
leadership understands and supports continuing
legal education for litigators. These formal training
courses, aimed at entry-level, beginner, intermedi-
ate, and senior judge advocates, are commendable.
The only way to institutionalize the efficiency and
effectiveness of this training, however, is to create a
career litigation track in each of the services. Such
flexibility would allow career imilitary litigators
to specialize in litigation and draw more from the
training programs available.

The Air Force. The Air Force also offers pro-
grams to JAGs to improve their advocacy skills and
increase the expertise of its legal system in the area
of sexual assault., The Alr Force Judge Advocate
General’s School now offers courses in advanced
trial advocacy and trial and defense advocacy.®®
In 2011, the school offered courses that focused on
foundation advocacy.®®

8

In order to place a greater emphasis on litigation
training, the Senier Trial Counse} (STC) division is
composed of the “Air Force’s premier prosecutors,™®
This division is intended to reflect an emphasis on
training litigators. The 8TCs atiend many hours of
advocacy training, including a civilian caveer pros-
ecutor class and classes on advanced trial advocacy,
prosecuting complex cases, and protecting chil-
dren online.” In recent years, Senior Trial Counsel
attended further advocacy training, including a
number of external conferences and courses on
complex cases and child protection.”?

The Air Force sexual assauli programs have
undergone a similar evolution. For example, in 2009,
the Air Ferce began increasing its emphasis on sex-
ual assault. Its Appeliate Government Counsel cre-
ated an interactive training scenario based on a sex-
ual assault case entitled, Trauma to Trial.”® From
2009 onward, Senior Trial Counsel attended many
hours of training focused on sexual assault.”® The
Military Justice Division trained personnel in the
Victim and Witness Assistance Program regarding
sexual assaults, and prosecutors attended advocacy
training focused on sexual assault erimes.” In addi-
tion, in 2010 and 2011, the Air Force and Army co-
sponsored the Military Institute on the Prosecution
of Sexual Violence.” Furthermore, in 2012, the
Air Force implemented its Special Victims Trial
Capability, consisting of senior prosecutors trained
for the prosecution of specialized cases, including
sexual assault cases.”

Taken together, these reforms and new inifiatives
are impressive and a step in the right direction. The
military has taken considerable strides foward cre-
ating a system that successfully trains litigators who
handle very complex cases—and it deserves credit
for doing so. However, a career litigation track in
each JAG Corps would assist these lawyers in uti-
lizing these new programs to prosecute all felonies,
including sexual agsaults.

Congressional Reform of
Article 120 Made Matters Worse

This year is not the first time Congress has
attempted to legislate a solution to the issue of sexu-
al agsault in the military. In 2006, Congress attempt-
ed to address the issue by overhauling Article 120 of
the Uniform Code of Military Justice (UCMJ), the
provision that criminalizes sexual assault to make
it easier to prosecute cases and win convictions. But



the amendment backfired, throwing prosecutions
into disarray. That episode should serve as a cau-
tionary taie in the current debate.

When jt last attempted reform with regard to sex-
ual assault in the military, Congress began, promis-
ingly enough, by asking the Secretary of Defense
to review the UCMJ and the Manual for Courts-
Martial (MCM) in erder to determine “whal chang-
es are required to improve the ability of the military
Jjustice system to address issues relating to sexual
assanlt” and conform military law “more closely
to other Federal laws and regulations that address
such issues.”™ The resulting report concluded “[a]
fter thorough review, the subcommittee members
were unable to identify any sexual conduct (that the
military has an interest in prosecuting) that can-
not be prosecuted under the current UCMJ and
MCM. Based on this determination, the subcom-
mittee unanimously concluded that change is not
required.”®® In fact, the report identified a number
of considerations that weighed against changing the
law, including the fact that lack of statutory author-
ity to prosecute sexual assault simply was not a
problem.'®? -

Nonetheless, Congress responded by amending
the law to strip out the requirement that the pros-
ecution prove lack of consent by the victim to win
a conviction!® At the same time, it reintreduced
consent as an affirmative defense, available only
for the most serious crimes (rape, aggravated sexu-
al assault, aggravated sexual conduct, and abusive
sexunal conduct), that the accused “has the burden of
proving..by a preponderance of the evidence, After
the defense meets this burden, the prosecution shall
have the burden of proving beyond a reasonable
doubt that the affirmative defense did not exist."12

The new statute ran into serious problems from
the start, and the CAAF, the military’s highest court,
heard three cases challenging different aspects of it.

In Unlled States v. Neal, the defendant brought
a constitutional challenge to the burden-shifting
nature of consent as an affirmative defense, alleging
that requiring the defendant to prove consent by a
preponderance of the evidence unconstitutionally
placed on the defendant the burden of disproving
an element of the crime.'® Although it rejected that
argument, the CAATF was forced to adopt a narrow
reading of the statute, so as to avoid running atoul
of the Due Process Clause’s requirement that the
government prove all of the elements constituting

DRAFT

SPECIAL REPORT ; N(). 149
NOVEMBERI, 2013

a criminal offense. This narrow reading allowed the
accused to introduce evidence of consent, even when
that defense was unavailable, to rebut elements of
the offense, such as the use of force. 1?4

In United States v. Prather, the accused was
charged with aggravated sexual assault against a
victim who was “substantially incapacitated.”'% The
CAAF concluded that the statutory interplay among
relevant provisions of Article 120—when an accused
raised the affirmative defense of consent to a charge
of aggravated sexual assault by engaging in a sex-
ual act with a person who was substantially inca-
pacitated—resulted in an unconstitutional burden
shift to the accused. '° The Court further held that
where the members were instructed by the military
jadge prier to their deliberations consistent with the
statutory scheme found in Articie 120, the uncon-
stitutional burden shift was not cured by the stan-
dard Military Judge’s Benchbook “ultimate burden”
instructions. Accordingly, the CAAF threw out the
conviction,®?

Finally, in United States v. Medina, another aggra-
vated sexual assault case that chalienged the consti-
tutionality of Article 120, the military judge did not
instruct the members that the burden was on the
accused to prove the affirmative defense of consent
byapreponderanceofthe evidence. Instead, ignoring
the plain language of the statute, the military judge
instructed the members that the evidence raised
the defense of consent and that the Government
had the burden of disproving the defense beyond a
reasonable doubt. The CAAT found that, in deviat-
ing from the statute without explanation, the mili-
taryjudge was in error. However, the conviction was
upheld because the judge's error was determined to
be harmless beyond a reasonable doubt.#®

Congress ultimately recognized its error and
amended Article 120 in 2011, The current statute
reduces the number of offenses in Article 120 fo four:
rape, sexual assault, aggravated sexual contact, and
abusive sexual contact.'”” While lack of consent is
still not an element of those offenses, it is now avail-
able as a general affirmative defense.""® The burden-
shifting provision was also removed.

Congress’s Article 120 experiment was a flasco,
resulting in a four-year ordeal that unnecessarily
disrupted military jurisprudence. Congress shouid
fearn from this unfortunate episode that the prob-
lem of sexnal assault cannot be “fixed” by attempt-
ing to make it easier for the government to get and
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sustain convictions—because quick fixes to the mili-
tary justice system can have substantial unintended
consequences.

Commanders are part of the solution; they are
not the problem. kt is important to keep in mind
that there are civilian district attorneys and detec-
tives who sometimes fail to serve the interests of
victims of violent crime, including sexual assault.
Fortunately, they are few and far between. The solu-
tion in those situations is not to condemn all district
attorneys or detectives, but hold those few account-
able for their inaction and lack of professionalism.
Similarly, Congress should not eliminate the power
of commanders to hold their personnel accountable
by referring them to courts-martial, simply because
of the actions of relatively few convening anthorities.

Congress should not ignore the institutions and
leaders who are responsible for military justice as it
seeks to make appropriate improvements to the cur-
rent systen.

Current Reform Proposals

The Problem Is Real. Incidents of sexual agsanlt
are a real and recognized problem, both in the mili-
tary and in civilian life. In 2005, the Departiment
of Defense (DOD) created the Sexual Assault
Prevention and Response Office (SAPRO) to report
on, and respond fo, the problem of sexual assault
in the military" In 2013, SAPRO issued a report
based on a survey on the status of sexual assault in
the military. Notably, the survey extrapolated that
in 2012, there were an estimated 26,000 instances
of “unwanted sexual contact,”? defined as “inten-
tional sexual contact that was against a person’s
will or which oecurred when the person could not
consent..””® This number of estimated incidents
amounts to 6.1 percent of female and 1.2 percent of
male service members.!*

Similar studies done by the Department of
Justice in the civilian college population, a compa-
rable population to the military due to the high per-
centage of younger service members, reported high-
er rales of sexual assault. The 2000 study reported
that 19 percent of college women had been “sexu-
ally victimized,”"® and a 2007 study reported that
13.7 percent of women had been victims of a sexual
assault in college.!"

While these studies suggest that the military’s
sexual assault issues may be less serious an issue
than in civilian society, sexual agsault has a uniquely
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greater damaging effect on the military, such that
even one incident is unacceptable. Incidents of sex-
ual assault are detrimental to morale, destroy unit
cohesion, show disrespect for the chain of command,
and damage the military as a whole, both infernally
as well as externally. Service members are trained
for situations in which it is essential to trust both
enlisted members of the unit and the chain of com-
mand completely. Sexual assaults, or a perceived
problem of sexual assault, in the military destroys
that trust, which can detract from the readiness of
America’s armed forces.

During the past few years, there has been a wave
of proposed solufions to the issue of sexual assault
in the milifary. Both the executive and legisla-
tive branches have proposed a plethora of different
reforms, Indeed, the sheer number of proposals is
a testament to the commitment of both branches
of government to the armed forces. However, each
proposal’s substance should be critically evaluated
to determine whether the proposed solution, with
the admirable goal of reducing the incidents of sex-
ual assault and properly disposing of sexual assault
cases, would produce unintended negative conse-
quences for the military justice system as a whole,

Executive Proposals. The executive branch,
thirough both executive orders and Department of
Defense directives, has been continuously invelved
inthe development of new policy reforms to decrease
the prevalence of sexual assault in the military. For
example, recently the executive branch created
a new Military Rule of Evidence, Rule 514, which
extends the confidential communications privilege
to communications between victims and victim
advocates.!” In addition, Secretary Panetta issued a
policy in the spring of 2012 that requires the conven-
ing authority to be an O-6 or higher for certain spe-
cific sexual assault offenses. M

On December 16, 2011, the Deputy Secretary
of Defense issued a Directive-Type Memorandum
{DTM) which established policies and procedures to
expedite the transfer of a service member wheo filed
an unrestricted report of sexual assault."”

In the summer of 2013, Secretary Hagel con-
tinued this trend by issuing proposed additional
reforms to the military justice system, including
amending the legal authority that empowers com-
manding officers to overturn a couri-martial convic-
tion before the case is heard by an appellate court, an
authority found in Article 60 of the UCMJ.



The proposal suggested two substantive chang-
es to Article 60: First it would eliminate the discre-
tion of a convening authority to change the find-
ings of a court-martial, except for minor offenses
that would not ordinarily warrant a court-martial;
and second, it would require a convening authority
to explain in writing any changes made in court-
martial sentences, as well as any changes in find-
ings involving minor offenses.!*® The intent of these
changes is to “ensure that convening authorities
are required to justify—in an open, transparent,
and recorded manner—any decision to modify a
court-martial sentence.™? These proposals have
been adopted by both the Senate and House pro-
posals discussed, infra.'22

The package of propesals in the Chairman’s
Mark, diseussed infra, also mandates an assess-
ment of the clemency procedures in the military to
determine “the opportunities for clemency provid-
ed in the military and civilian systems, the appro-
priateness of clemency proceedings in the military
system, the manner in which clemency is used in
the military system, and whether ¢lemency in the
military justice system could be reserved until the
end of the military justice process.”"? This assess-
ment would allow Congress to be fully informed
of the role the convening authority’s Article 60
authority plays in the military justice system—an
understanding that will allow for an educated
determination of whether that authority should be
eliminated.

On August 15, 2013, the Department of Defense
proposed additional changes, above and beyond
amending Article 60. Those additional measures are
meant to “improve victim support, strengthen pre-
trial investigations, enhance oversight, and make
prevention and response efforts more consistent
across the military services.”* They include:

= Creating a legal advocacy program that provides
legal representation to sexual assault victims;

8 Requiring a JAG to preside over Article 32 pretri-
al investigations in sexual assault cases;

» Giving commanders the flexibility to reassign
or transfer members who are accused of sexual
assault or related offenses in order to avoid con-
tact with the victim;
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a Requiring timely follow-up reports on sexual
assault to be given to the first general or flag offi-
cer within the chain of command;

w Directing lhe DOD Inspecior General to regular-
ly evaluate closed sexual assault investigations;

= Standardizing rules prohibiting inappropriate
relationships between recyuiters and trainers
and their recruits; and

® Proposing changes to the Manual for Courts-
Martial that would allow victims to give input
during the sentencing phase of courts-martial.'

These additional measures demonstrate the
Department of Delense’s commitment te improv-
ing the existing system—as opposed to fundamen-
tally changing its structure. Since the Defense
Departrment has firsthand experience with the mili-
tary justice system, Congress should give their pro-
posals, which work within the existing system, seri-
ous consideration,

Bypassing the Convening
Authority Puts Victims at Risk

The proposal® by Senator Gillibrand would
eliminate the power of military commanders Lo
refer cases to court-martial and gives sole power
or authority to military prosecutors. This proposal
stems from a dangerous lack of understanding of
the unigue rele of a convening authority within the
military justice system, and of the military in gener-
al. Consequently, this propoesal aims to fix the prob-
lem of sexual assault in the military by “shaking up”
the status quo, In reality, such a blunt approach will
weaken the military criminal justice system, harm-
ing victims of sexual assault, and undermining the
enforcement of good order and discipline in the
armed forces forever,

The power to send someone fo a court-martial
is separate and distinct from the power to choose
what charges a person should face. The thinking
behind Senator Gillibrand’s proposal is that com-
manders cannot be frusted to hold people account-
able for their crimes, and thus prosecutors must be
given the power to decide whether they should be
court-martialed.

In the military, prosecutors and defense attor-
neys do not work for the command of the accused or
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the convening authoerity. Rather, they report to the
senior prosecutor or senior defensé counsel in the
area. In that sense, they are already independent. So
taking away convening authority power just to give
the authority to an independent prosecutor in the
military accomplishes nothing, as prosecutors are
already independent from commanders or conven-
ing authorities.

But the Gillibrand propesal would undermine all
commanders’ ability to enforce good order and dis-
ciptine across the armed forces. For example, com-
bat commanders, when lawfully engaged in armed
conflict, have the authority to order their soldiers
to kill the enemy. The proposal would, among other
things, eliminate those commanders’ authority to
prosecute those soldiers that indiscriminately kill
women and children or commit other violations of
the Law of Armed Conflict.

Under current law, commanders decide wheth-
er to send someone to a couri-martial {by “refer-
ring” a case to court-martial), and decide on the
charges that should be brought against the accused.
Yet there is no systemic evidence that commanders
are refusing to refer sexual assault cases ¢ court-
martial; in fact, the evidence points to the opposite
conclusion. Some commanders refer cases to court-
martial despite legal advice to the contrary, but do
so to enforce good order and discipling in their unit.

Another implicit assumption underlying this pro-
posal is that military prosecutors would routinely
file charges in military sexual assault cases that
convening authorities today refuse to refer to court-
martial. That assumption is also incorrect.

Professional career civilian sex crimes prosecu-
tors who work in district attorney’s offices near mili-
tary installations across the country routinely reject
some alleged sex crimes cases arising from the mili-
tary. These cases are rejected not because they are
military, but because, based on these prosecutors’
experience and internal charging guidelines, the
cases are poor candidates for prosecution. Often
times, there is either no evidence of a erime at all or
the evidence is so weak that there is no reasonable
likelihood of success on the merits. Of course, civil-
ian prosecutors take some military sex crimes cases.
They take some cases that the military gives them
or that the military rejected. Under the current sys-
tem, some of these cases, in which civilian career
prosecutors would not even indict, are neverthe-
less referred to court-martial in the military. Some
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of those cases, which are nevertheless referred to
court-martial, result in a not-guilty finding. There
are instances where a convening authority refers a
case fo court-martial against the advice or recom-
mendation of legal counsel or investigating officers
in cases where civilian professional prosecutors
have shown little or no interest.

Congress’s goal, therefore, should not be to
increase the number of sex crimes cases referred
to courts-martial, which seems to be the unspoken
animus behind stripping commanders of referral
authority. Rather, the goal should be to create a fair,
impartial system of justice for victims and defen-
dants alike that achieves justice.

ironically, if the Gillibrand proposal were to
become law, fewer cases would likely be referred
to court-martial because military prosecutors,
like their civilian counterparts, would only press
charges in cases where the prosecutor thinks he
can prove the case beyond a reasonable doubt. As
Senator McCaskill and Representative Loretta
Sanchez recently concluded in a USA Today op-ed,
the Gillibrand plan is “.. a risky approach for vic-
tims—one that would increase the risk of retaliation,
weaken our ability to hold commanders accountable,
and lead to fewer prosecutions.”'?” McCaskill and
Sanchez support their conclusion by pointing out
that handing the decision refer cases to courts-mar-
tial to “outside lawyers will never carry the broad
authority and legitimacy of a military commander
within a unit, or [be able to] understand the close
grasp of the culture and discipline” of that particu-
lar unit. Furthermore, they argued that Congress
must be able to hold commander’s accountable for
their actions (or inaction), and that it is “impeossible
to hold someone accountable for fixing a problem
when you strip them of their responsibilities for fix-
ing that problem.”

Under the current sysiem, as Colonel Leavitt sug-
gested, commanders refer cases to court-martial to
send a message, sometimes against the advice of the
JAG. For example, commanders can refer cases to
court-martial when they are convinced that there is
prabable cause that a crime has been committed and
that the accused committied the crime. Commanders
view the court-martial as a forum where both the
prosecution and defense can fully litigate the case,
and where gqualified members (jurors) can render an
informed verdict., Prosecutors—military and civil-
ian—view cases through a slightly different legal



lens: they must be able to prove the case beyond a
reasonable doubt. And on rare oceasions, a conven-
ing authority will refer a case to court-martial and
the assigned military prosecutor will not be able
te ethically take the case to trial, because the state
bar’s ethics rules require a slightly different stan-
dard to allow for prosecution. The case is then re-
assigned to anolher military prosecutor barred ina
different state.

If the goal is to ensure that military prosecu-
tors have a say in terms of which charges to file,
Congress could require that uniformed prosecutors
have a seat at the table with the convening author-
ity before charges are referred. In most cases today,
military prosecutors already work closely with the
Convening Authority and a Stafl Judge Advocate
before charges are referved, but that is only custom
and habit and not required as a matter of law.

Finally, some who favor the Gillibrand proposal
have attempted to sell it by suggesting—without any
evidence—that it is “cost neutral.” But this propos-
al, if enacted, would require current JAGs to leave
non-litigation billets to create the roles of Chief
Prosecutors across the services. Foreibly remov-
ing dozens and dozens of JAGs from fields such as
operational law, international law, and other critical
billets highly valued by service secretaries, gener-
als, and admirals inevitably witl result in those posi-
tions being back-filled by other JAGs. In other words,
it will be cost negative, as leaders have come to rely
on the expert legal advice of JAGs in those non-lit-
igation jobs, and they will move quickly to replace
them,

The solution to making the military justice sys-
tem work better for victims and defendants alike
is not taking the Convening Anthority out of the
equation. As Senator McCaskill and Representative
Sanchez said, “.. there’s no substitute for a com-
mander who does it right.”** Eliminating the com-
mander from the equation will only make matters
much worse, as it will fundamentally weaken the
military at the expense of faux justice.’®

Senate Proposals.

Perhaps the best way to strengthen the military
criminal justice system over the long term is for
the Army, Air Force, and Marine Corpé to establish
career litigation tracks for military defense counsel
and prosecutors, as is the case with the Navy JAG
Corps. Over time, well-developed career tracks will
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produce even more experienced military defense
counsel and prosecutors, and deliver justice for vie-
tims and defendants alike, There is no substitute for
actual experience, in any discipline. Career tracks
must be part of the legislative solution.

That said, there are other legislative proposals,
some of which have merit. The Chairman’s Mark of
51197, for instance, contains 30 provisions aimed
at improving both the military policy towards pre-
venting and reporting sexual assault, and the mili-
tary justice system’s disposing of sexual assault
cases. These provisions range from minor house-
keeping issues, to major substantive changes in the
military’s policy towards sexual assault. However,
by working within the current system and building
upon the procedures in place, some of these provi-
sions are a step in the right direction,

For example, Section 532 provides for the
Secretary of Defense and the Secretaries of each
military branch to create guidelines for the tempo-
rary reassignment or removal of those individuals
accused of a sexual assault offense,'®®

It is important to remember that those accused
of crimes in the military, just like a civilian, are pre-
sumed under the law to be innocent unless—and
until—they are proven guilty by legal and competent
evidence beyond a reasonable doubt. Just because
someone is accused of a crime does not mean that
they are guilty. Military personnel accused of a
crime are either placed in pretrial confinement (a
rare occurrence), pretrial restriction, or given mili-
tary protéctive orders, which are similar to civil-
ian restraining orders, Additionally, the accused’s
chain of command can supervise the accused closely.
Some accused are just allowed ta continue to work at
their command until the trial, If enacted, this pre-
vision would require careful implementation. At the
same time, it is obviously very troubling for victims
of crime to be working near their alleged attacker,
especially in cases of sexual assault. This provision
requires careful serutiny by Congress.

Section 535 increases the responsibilities of
SAPRO to include, among other things, its serv-
ing as the “single point of authority, accountability,
and oversight for the sexual assault prevention and
response program.”t!

In addition, SAPRO would collect and maintain
dataregarding the incidence of sexual assault in the
armed services on a quarterly and annual basis. This
data would be analyzed using metrics developed by
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SAPRO to evaluate the effectiveness of prevention
programs and be compiled into quarterty and annu-
al reports. The data collected pursuant to the pro-
posed statute would include the unit of each victim
and perpetrator of every sexual assanlt offense .’

Section 536 requires the Secretary of Defense to
review the sexual assault training of each branch of
the military and prescribe “appropriate” measures
in response to the shortfalls the Secretary identi-
fies. The Secretary must also review the expertise
of those individuals involved in the area of sexual
assault prevention and response to ensure they are
able to carry out their responsibilities. Furthermore,
the proposal states that the Secretary of Defense
shall promulgate regulations regarding the mini-
mum levels of expertise necessary for those individ-
uals involved in the area of sexual assault, require-
ments for improvements to training for those
individuals, and improvements to the process by
which those individuals are selected. The section
also requires the Secretary of Defense to submit a
report that includes, among ather things, recom-
mendations for legislative action to improve the sex-
ual assault prevention program and ways to ensure
sexual assault positions are considered "career
enhancing assignments_*!33

Several provisions relate to the ability of the
armed forces to adequately provide for the vietims of
sexual assaulf. Section 537 provides Sexual Assauit
Response Coordinators to members of the National
Guard and the reserves.'®

Section 539 requires each branch of the armed
services to create a Special Victims’ Counsel, who
will provide legal advice to the victim of a sexual
assault regarding the victim’s potential criminal
liability, responsibilities to the court, potential civil
litigation, as well as the military justice process in
general, restraining or protective orders, military
and veteran benefits, legal assistance in civil mat-
ters regarding the sexual assault, and any other mat-
ters later specified.**® In conformity with the new
Military Rule of Evidence (MRE) 514, allowing for
a confidential communications privilege between a
victim and a vietim advocate, this section provides
that the relationship between victim and Special
Victim Counsel is an attorney-client relationship.'

Section 553 provides that any request by defense
counsel fo interview the complaining witness shall
be made through trial counsel. It allows the vic-
tim to request that the trial counsel, counsel of the
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witness, or outside counsel shall be present for the
interview." This proposal will likely be opposed by
the criminal defense bar, and for good reason. In the
military justice system, the defense already has to
funnel requests for resources, including witnesses,
through the prosecutor; a procedure that defense
counse! do not etherwise have {o follow outside of
the military. Oppenents will argue that requiring
defense counsel to go through the prosecutor to
interview the complaining witness adds yet another
impediment to effective advocacy and zealous repre-
sentation. On the other hand, those who will support
this provision argue that it merely protects the com-
plaining witness. Congress should take testimony
from experts on this provision and debate it before
voting onit.

The provisions also require commanders to sub-
mit any allegations of sexual assault to the proper
military criminal investigative organization, and
directs the Inspector General to investigate alleged
retaliation resulting from reporting a “rape, sexual
assault, or ather sexual misconduct.”18

Tiiere are several provisions that create mandat-
ed assessments of both the current system and the
proposed changes. Section 544 provides for a com-
parison of the clemency procedures of the military
and civilian criminal justice system and an assess-
ment of how clemency procedures in the military
system are used and whether clemency should be
reserved until completion of the appeals process. It
also provides for an assessment of how the names of
alleged offenders in restricted reports could be col-
lected into a databage only available to “appropriate
personne!” for the limited purpose of identifying
those persons who have been accused of multiple
sexual assanlts,®

Section 545 requires a review of all proposed sex-
ual assault provisions offered by the Senate Armed
Services Committee. This review serves to evaluate
the Response Systems Panels created under Seetion
576 of the FY 2013 NDAA and their potential effec-
tiveness.H® Section 546 provides for an assessment
of the current system of restitution and compensa-
tion for victims and an evaluation of ways to expand
such relief.'*!

The provisions also mandate enhanced oversight
over convening authorifies, yet in a manner that
preserves their actual authority. Section 552 pro-
vides that the Secretary of Defense “shall reguire”
the Secretaries of military departments to arrange



for review of decisions by convening authorities not
to refer charges in the foliowing cases: rape, sexu-
al assault, forcible sodomy, or attempt of the listed
offenses. If this decision not to refer charges was
made against a Staff Judge Advocate’s recommenda-
tion tc refer charges, the convening authority nust
forward the case to the Secretary of its respective
branch for review. If the recommendation of the Staff
Judge Advocate not to refer charges is followed, the
convening authority must forward the case to a supe-
rior officer with general court-martial authority for
review."? This additional veview process, if enacted,
preserves the overall power of the convening author-
ity, but provides additional review by an entity one-
step removed from the case at hand. in that sense, the
process is roughly analogous to a senior supervising
district attorney reviewing a decision not to pros-
ecute reade by a junior front line civilian prosecutor.

Section 555 limits the convening authority’s
Article 60 power in three ways. First, it limits the
power of the convening authority to dismiss a find-
ing of guilty to “qualified offenses,” Those “qualifted
offenses” exclude sexoffenses. Second, it removes the
authority of the commander ta reduce the offense a
service member is convicted of te a lesser-included
offense. Third, the new provision requires that any
modification to the findings or sentence of a couri-
martial be in writing.** Section 556 requires a copy
of the portion of the matter regarding the complain-
ing witness, submitted to the convening authority
for consideration, also be given to the complaining
witness. The complaining witness would then have
10 days to provide a written response."*

In the Chairman’s Mark tc S. 1197, there are pro-
posed sections that would explicitly state the sense
of the Congress as to the current and optimal state
of the military regarding sexual assault offenses.
One section reaffirms Congress’s beliefs as to the
proper commaid climate and who is responsible for
that climate. For example, in Section 540, Congress
explicitly states the requirement to hold command-
ers responsible for maintaining a proper command
climate that allows victims to report without fear of
retaliation, and that those commanders who fajl to
maintain this climate should be removed from com-
mand. In addition, Congress reaffirmed its under-
standing that it is the responsibility of senior com-
manders to evaluale the command climate of their
subordinates as a part of the normal, periodic evalu-
alion process.” Furthermore, Section 558 explicitly
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states the “sense of the Senate” regarding the dis-
position of sexual assault charges. The provision
makes it clear that the Senate prefers courts-mar-
tial to other forms of non-judicial punishment and it
expects that a non-judicial punishment for a sexual
assanlt offense be accompanied by a written justifi-
cation. " Section 559 states that the Senate expecls
the armed services to prosecute those accused of
sexual assault offenses instead of administrative-
ly discharging them. The provision also states that
administrative discharge should be used sparingly
in sexual assault cases and that, if the facts of a case
warrant discharge, the victim should be consulted
whenever possible.'¥

In summary, this broad range of proposals, some
of which have merit, represent a comprehensive
approach to further improving the military justice
systen. Any proposal, however, must be considered
in light of whether it: {1} protects victims; (2} balanc-
es the constitutional rights and liberty interests of
those accused of erimes; and (3) maintains the abil-
ity of commanders to enforce good order and disci-
pline in their units.

House Proposals

Qver the decades the House of Representativesin
general and the House Armed Services Committee
{HASC} in particular, have taken a leadership role in
shaping and making prudent changes to the military
justice system." The House, in a bipartisan manner,
has once again taken the helm and passed an NDAA
with a variety of proposals targeting the issue of sex-
ual assault in the military. Many of these proposals
have merit, as they are measured, prudent improve-
ments to the existing system. Not surprisingly, some
ofthese proposals have been picked up in some form
by the Senate in its version of the NDAA, including:
Article 60 reform, provisions regarding dismissal
and statutes of limitations for sex-related crimes,
the reassignment of personnel based on a report of
a sexual assault offense, the participation of the vic-
tim in the clemency process, and the elimination of
the MCM Rule 306 factor regarding the character
and military service of the accused.

One key theme in the House NDAA provisions
targeting the prevention and prosecution of sexual
assaull is what The Heritage Foundation has been
saving from the beginning: Proceed with caution.'™
Instead of passing a radical, unnecessary, and
untested reform to the military justice system as
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the Gillibrand proposal does, the House NDAA takes
a more prudent course and directs the Response
Systems Panel established under Section 576 of the
2013 NDAA to study the potential consequences of
removing the disposition authority on the reporting
and prosecution of sexual assaults from the chain of
command. ™

Of the 27 provisions, three of them merit further
discussion because of their potential impact on sex-
ual assault cases,

First, Section 531 of the House proposal limits
a commander’s power under UCMJ Article 60 fo
change the findings of a court-martial or overturn
convictions, a power they currently have under the
law. In the House-passed revision to Article 60, a
commander may set aside a finding of guilty or
change a finding of guilty to a lesser included offense
only for qualified offenses. A qualified offense would
not inclnde those offenses for which the maximum
punishment is more than two years; a sentence that
includes dismissal, a dishonorable discharge, or con-
finement for more than six months; an offense under
Article 120 (sexual assauit offenses), as well as the
other categories listed in Section 531(b)."** In order
to bring more transparency to the system, the House
also amended Article 60 to require a commander
who does make use of Article 60 powers with respect
to a qualified oftense to put the reason for the change
inwriting and make it part of the trial record.'

Two other provisions provide mechanisms for
ensuring additional accountability for commanders.
This is important, as critics of the current system
argue that some commanders who fail to investigate
allegations of sexual assault suffer no adverse con-
sequences from not investigating. These provisions
provide for a record of sexual assault reports that
can be used against commanders who fail to take
the appropriate action. They also provide a way to
include a lack of proper command climate in a com-
mander’s fitness report. Section 545 requires that
an incident report be submitted and provided to the
installation cormmmander, the first O-6in the vietim’s
chain of command, and the first general or flag offi-
cer In the vietim'’s chain of command within eight
days after an unrestricted sexual assault report is
made.'™ The purpose of the report is “to detail the
actions taken or in progress to provide the neces-
sary care and support to the victim of the assault, to
refer the allegation of sexual assault to the appropri-
ate investigatory agency, and to provide the initial
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notification of the serious incident when that notifi-
cation has not already taken place ™

In addition to incentivizing commanders to
investigale ailegations of sexual assault in their
command, the House also passed Section 547, which
focuses on offenders. It requires commanders to
include those letters of reprimand, non-punitive
letters of actions, and counseling statements that
involve “substantiated cases” of sexual assault or
harassment that a service member receives in his or
her performance evaluation.'® The purpose of this
provision is explicitly stated: to provide command-
ers with additional background information regard-
ing members of their unit; to identify and prevent
trends of bad behavior early before repeated actions
hinder a positive command climate; and to prevent
the transfer of sex offenders.'"

In summary, the House sexual assault provisions
included in the NDAA take a measured, pragmatic
approach to further improving the military justice
system.

Military Could Benefit
from Career Litigation Tracks

A dispassionate review of training and career
development best practices from large city district
attorney and public defender offices shows that the
military has adopted and deployed similar profes-
sional training for military prosecutors and defense
counsel across the services. Litigation training for
military attorneys is ubiquitous, and sexual assault-
specific training has taken place over the years, but
has increased dramatically in the last few years.

However, with the exception of the Navy, the ser-
vices have failed to develop career litigation tracks
for prasecutors and defense counsel like the civilian
bar. This common and best practice should be the
optimal end state and will require modest adjust-
ments within the Army and Air Force JAG Corps,
and for Marine Corps judge advocates. However,
these modifications are entirely feasible as this
paper demonstrates and will further improve the
delivery of services to victims and defendants alike.

Best Practices: Public Defender Offices.
Although each large public defender office across
the country has a slightly different way to train
and develop professional criminal defense attor-
neys, there are many similarities between these
offices. At the outset, it is important tc note that
there is no central national training organization



for public defender offices like district attor-
neys have, Prosecutors have the National District
Attorney’s Association (NDAA) and the Association
of Prosecuting Attorneys (APA), each of which offers
professional training on a host of topics for prosecu-
tors, including military prosecutors. That said, the
National Association of Criminal Defense Attorneys
{NACDL) and the Nartional Legal Aid and Defenders
Association _(NLADA) offer top-notch courses {o
criminal defense attorneys, including public defend-
ers and JAGs. Additionally, many states as well, as
the federal public defender system, have state-wide
public defender organizations which provide con-
tinuing education to public defenders in the area of
criminal defense, geared to all levels of practice.

For example, the California Public Defender
Association (CPDA) offers both a basic trial skills
and intermediate trial skills seminar annually. The
New York State Defender Association (NYSDA)
Defender Institute offers a program called The Basic
Trial 8kills Program, which is an intensive, nation-
ally recognized trial advocacy trainer held each
summer at Rensselaer Polytechnic Institute in Troy,
New York.

New public defenders in large offices are put
through an in-house training course that lasts one
10 three weeks—defense attorney-specific training,
taught by seasoned defense attorneys. This train-
ing is designed to supplement the attorney’s educa-
tion and focuses on all aspects of the law: evidence,
proceduré, and practice as it relates o misdemeanor
practice.

Thisbasic training in large public defender offices
is both similar and different than the training JAGs
receive in their basic lawyer courses. Basic military
lawyer courses, on average, last eight weeks, They
are generie courses, almed at familiarizing all JAGs
with any number of subjects, including legal assis-
tance, evidence, criminal law, criminal procedure,
the Rules for Court-Martial, and a multitude of
other topics. Student JAGs receive the same course
work from the same instructors, whether they are
slated to become prosecuters or defense attorneys.
The course material is not assembled and taught by
defense attorneys exclusively for new defense attor-
neys, or seasoned prosecutors exclusively for new
prosecufors, These new attorneys, some of whom
will be thrust into contested courts-martial in a
matter of weeks, are not given the benefit of defense/
prosecution-specific training.
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Topics during the indoctrination course for the
San Diego Public Defender course include evidentia-
ry chjections, search and seizure, speedy trial, crim-
inal discovery, subpaenas, common misdemeanor
offenses, and misdemeanor senfencing, as well as
procedural issues and training en client interview-
ingund counseling. All topics are taught by seasoned,
experienced public defenders.

Additionally, all new attorneys in the San Diego
Public Defender’s Office begin in the Central
Misdemeanor Unit. Training commences with a
week-long orientation focusing on substantive law
and courtroom procedure. Then frainees are given
a misdemeanor caseload, and an experienced team
leader supervises them and provides support and
direction when needed. Before progressing to felo-
ny practice, attorneys must demonstrate trial profi-
ciency and good legal skills. Similarly, new hires in
the Philadelphia Defender Association begin with a
three-week intensive classroom-training program,
including mock trial simulations.

Such training ig vital, as it allows seasoned coun-
sel to orient new criminal defense attorneys to the
law, issues, cases, and practice pointers—hefore they
ever -step into the courtroom. In addition to class-
rocm work, these beginner courses typically include
mock pourtroom exercises, such as direct examina-
tion of witnesses, cross-examination of witnesses,
opening statements, and closing arguments. Best
practices include mock exercises followed by cri-
tique by senior attorneys in the office.

To their eredit, the JAG schools have begun to vid-
eotape new counsel during mock courtroom exer-
cises. Yet the critique of counsel, argnably the maost
important learning tool, is conducted by instruc-
tors who (for the most part) teach basic trial advo-
cacy teaching points, rather than defense- or pros-
ecutor-specific training. JAG instructors do this
because they do not want to come across to students
as a “defense-oriented” or “prosecution-orient-
ed” instructor. Of course, that is exactly what new
defense counsel desperately need: defense-oriented
advice from experienced, career defense attorneys,

After successful completion of new atiorney
training, new public defenders are then typically
senl to a misdemeanor trial rotation. During that
rotation, which varies in length but can last from
one to three years depending on the office, new pub-
lic defenders are assigned the entire range of misde-
meanor cases. Those cases typically include things
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like petty theft, passing bad checks, fraud, trespass,
public intoxication, and discrderly conduct,

Learning how to defend these types of cases takes
time. This process includes learning how to inter-
view witnesses, and how to work with investigators
(if they are available), and how to cross-examine
police officers (a key skill for eriminal defense attor-
neys). They also learn the delicate art of working
with clients.

Because it takes time and experience, including
trying cases before juries, the model public defender
office requires attorneys to prove themselves hefore
handling more complicated misdemeanor or low-
level felony cases. Many offices require new counsel,
either before or affer a misdemeanor trial rotation,
to defend juveniles in juvenile court. There, coun-
sel defend juveniles on charges ranging from simple
assault to attempted murder, getting experience
with more sericus crimes but not serious sentence
exposure, as juveniles typically can only be held
while under the jurisdiction of the juvenile court.

The concept of “dwell time”—spending time in
one area before moving on to the next—is not unique
to large city public defender offices. For example, in
Virginia, new public defenders are typically respon-
sible for a misdemeanor caseload and are not allowed
to move onto felonies until their office gives them
permission to advance. " The University of Virginia
Law School handbook warns potential applicants

“felony cases are often the cases which draw attor-
neys to this work in the first place and even the most
active misdemeanor practice can become stultifying
after a year or two.”™ Stultifying or not, profession-
als know that it takes a year or more of courtrcom
experience before a criminal defense attorney is
ready to handle more complicated crimes.

For example, the Dade County Public DDefender’s
Office trains attorneys with less than two years of
experience in the County Court Division, where
there is an emphasis on training and education.'™”

“Where possible, the Training Attorney should sec-
ond chair trials, to permitl the lawyer to learn by
performance and observation.” In Alameda County,
Catifornia, public defenders are assigned to felony
cases by the end of their third year® This prac-
tice stands in sharp contrast with most JAG attor-
neys who often are assigned to defend felony cases—
including rape and sexual assault cases—in their
first litigation tour. This practice, which occurs
across the services, needs to end. It is not fair to the
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JAGs ordered fo take on these complex cases so early
in their careers, and it is certainly not fair to victims
or defendants. No large city district attorney or pub-
licdefender office would ever support such a practice.

In the San Diego County Public Defender’s Office,
one of the finast in the country, new attorneys are
assigned to a misdemeanor caseload. It is only when
these lawyers have “demonsirated trial proficiency
and good legal skills” that they are allowed to take
on felony cases.’*® Asgigniment to the misdemeanor
unit 1asts 18 to 24 months before transfer to an inde-
pendent calendar of misdemeancrs in the outly-
ing branch offices around San Diege County. There,
these necphytes spend another 18 fo 24 months
trying more misdemeanor cases. Similarly in Santa
Clara County, entry-level attorneys are assigned
misdemeanors until they have proven themselves
capable of handling a more complex caseload, 3

Many public defender offices have mentor pro-
grams in which new lawyers are paired with more
experienced public defenders.'™ In addition, public
defenders are encouraged te participate in continu-
ing legal education and training programs.'®® For
example, the Defender Association of Philadelphia’s
New Attorney Training Program is a year-long pro-
gram that combines [ectures with hands-on, super-
vised courtroom experience and independent court-
rooIt experience. '

Upon “graduating” from misdemeanors, an
attorney starts defending lower-level felony cases.
It takes years of work in many of the finest offices
before any public defender will be given the respon-
sibility of handling a violent felony or rape case.
The best career tracks take a “crawl, walk, run, and
sprint” approach to attorney development, where
attorneys gain experience over time, starting with
misdemeanors, then complicated misdemeanors,
then low-level felonies, then more complicated felo-
nies, and ultimately the most serious cases.

Finally, the best public defender offices in the
country have full-time criminal inivestigators. This
is an invaluable resource, as experienced investiga-
tors, working closely with public defenders, assist
the defense in the pretrial, discovery, and {rial por-
tions of cases. Their work, protected under the
attorney-client privilege, gives attorneys a fighting
chance to develop facts and other evidence that is
rarely provided to them by the government and is
crucial for the proper representation of their clients.
Professional criminal investigators also unearth



information that assists the defense in deciding
whether to agree to a guilty plea; thus, they con-
tribute to the eficient disposition of cases. In other
waords, even thongh it costs money to hire full-time
criminal investigators, it also saves money in the
leng run because good investigations often result
int dispositions short of trial, in the form of reduced
charges, charges being dropped, or guilty pleas.

Best Practices: District Attorney Offices,
Not surprisingly, large city district attorney’s offic-
es also devote enormous amounts of resources and
time to train new prosecutors on their job responsi-
bilities. Beginning with introductory courses, these
programs last from one to three weeks and include
classroom instruction and mock court. Training top-
ics, taught by prosecutors for prosecutors, include
things like the rules of evidence and procedure, con-
stitutional rights, conducting basic investigations.
bail and bond hearings, and jury selection.’” The
best introductory training courses include class-
room training and hands-on training, such as mock
court, visits to the courthouse and jail, and demon-
strations from police officers about drug, gun, pros-
titution, and other cases,

The model district attorney’s office offers a career
path in which litigators gain experience on small
cases and eventually progress to larger ones.’ In
most district attorney’s offices, new attorneys are
given a misdemeanor caseload to gain sufficient
experience before they are allowed to work the more
complex felony cases.'s

For example, in the Suffolk County District
Attorney’s Office, eniry-level attorneys start with
misdemeanors and violation offenses in the District
Court Bureau.” Some Asgistant District Attorneys
(ADA) handle their misdemeanors in the Domestic
Viclence Unit.” When an ADA has sufficient trial
experience, he moves on to the Case Advisory Bureau
where he will be able to gain experience with felony
cases.” After that, an ADA will move on to a division
of the office where he will gain specialized skills.””

Alsoof note is the Bronx District Attorney’s Office
(380 attorneys), which has an impressive career
development {rack. There, new Deputy District
Attorneys (DDA) begin their careers with a manda-
tory three-week, in-house course where they are
trained by experienced career prosecutors. Eighty
percent is classroom work, but 20 percent involves
simply observing arraignments, trials, etc. Bronx
DDAs then go through an intensive three-year
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misdemeanor rotation, with 85 percent of them han-
dling general misdemeanors and 15 percent going to
specialized units such as Sex Crimes, Investigations,
Domestic Violence, or Appeals.

At the six-month to one-vear mark, all Bronx
DDAs go through another three-week course, this
time aimed at teaching them everything they need
to know about felony cases. They use a current mis-
demeanor cage as a teaching tool and, through inten-
sive mock trial, are trained on every aspect of the
case—including investigation, charging, jury selec-
tion, direct and cross- examination, opening state-
ments, and closing arguments. DDAs then rotate
backto a specialized unit to try more misdemeanors
or to the Grand Jury unit, and then on to other spe-
cialized units. Regardless of where theyrotate in the
first three years, they are trying misdemeanor cases.

Going into their fourth year in the office, Bronx
DDAs then take a month-long intensive training
course focused exclusively on felony trials. At this
point in their careers, DDAs have tried approximate-
ly five to 10 misdemeanor trials, carried an average
caseload of 150 cases, and have done approximately
750 guilty pleas. Over a 20-year-plus career in the
Bronx DA's Gffice, a career prosecutor will have tried
50 to 100 jury trials, pleaded out thousands of cases,
conducted thousands of direct/cross examinations,
and interviewed tens of thousands of witnesses,

The Philadelphia District Attorney’s Office devel-
ops new prosecutors in much the same way. The first
year is spent in the Municipal Court Unit, handling
misdemeanors and felony preliminary hearings.™
Then the prosecutor moves to the Juvenile Unit, and
handles juvenile crimes, including felonies and mis-
demeanors, for approximately six to 12 months!%
After that, the prosecufor handles felony waivers
for approximately a year.”™ Qnly after completion
of this track does an ADA choose a unit in which to
specialize, including the Family Violence and Sexual
Assault Unit.”” In otherwords, before aprosecutorin
the Philadelphia District Attorney’s Office is aliowed
to handle a sexual assault case, that prosecutor has
had a minimum of two and a haif years of experience
trying cases of varying complexity.

Many jurisdictions also provide mentors for less-
experienced prosecutors.™ BRoth entry-level and
experienced prosecutors attend continuing legal
education.'”

Finally, just as the best public defender offie-
es around the country have full-time criminal
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investigators, the best DA offices employ criminal
investigators as well. They weork closely with pros-
ecutors and law enforcement to huild cases. Civilian
prosecutors also develop close working relation-
ships with law enforcement, often working side-by-
side from the investigation to the conctusion of a
case. These relationships are founded on trust and
confidence that has been buili up over years. Senior
prosecutors come to rely on senior law enforcement
and vice versa. Although they serve different purpos-
es, and naturally disagree on some matters, a close
working relationship between law enforcement and
prosecutors is indispensable in the quest for justice.

To conclude, the combined JAG Corps have done
an admirable job in providing litigation training,
including sexual assault training, to military pros-
ecutors and defense counsel, even when compared
to their civilian counterparts. By establishing
career tracks for military prosecutors and defense
counsel, the Army, Air Force, and Marine Corps
would align themselves with best practices, there-
by providing better legal services to victims and
defendants alike.

Suggested Elements of A JAG Career Litiga-
tion Track. The military justice systein has a long
history of excellence. Uniformed military lawyers
have distinguished themselves everywhere they
have served. As part of this system, the JAG Corps
exists fo provide legal support and advice to the cli-
ent, which, in this case, is the service: the Navy, the
Army, the Air Force or the Marine Corps. As such,
the JAG Corps, like military doctors and nurses and
chaplains, staff the warfighters, which is why they
are referred to as part of the “staff corps.” Attor-
neys in uniform, the JAG Corps are all graduates of
ABA-accredited law schools. They are admitted to,
licensed by, and subject to the professional super-
vision of a state or the District of Columbia. They
have all graduated from officer school and military
justice school. Some are former pilots, special forces,
line officers, intelligence officers, or come from other
military occupational specialties before joining the
JAG Corps. They are commissioned officers and fully
integrated within the armed forces.

Unlike their civilian counterparts, JAGs are fully
deployable, at a moment’s notice. Each JAG has met
demanding physical fitness requirerments and has
been given appropriate security clearances. Todays’
recruijts hail from some of the top law schools in the
country. Competition {o get into the JAG Corps is
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keen, as many law school gradvates are naturally
drawn toward the challenges of life as a military
lawver.

The services offered by JAGs are in high demand
across the military, as commanders of all servic-
es have benefited from the advice and counsel of
these attorneys. The following is a partial list of the
assignmients or subject matter expertise, in addition
to defense and prosecution duties, of JAGs:

m Staff Judge Advecate;

» International and Operational law;
m Environmental law,;

m Health care law:;

# Personnel law:

» Legal assistance;

» Claims and tort litigation;

s Administrative law:

» (General civil litigation;

= Admtiralty and maritime law;

= (Cybersecurity;

s Information operations;

= Intelligence law:

m Labor law;

s Government contract and commercial taw;
= Air and space law; and

= Fiscal law

However, the fact of the matter is that the prima-
ry duty of the JAG Corps is to prosecufe and defend
courts-martial. While the rest of American legal
community has already moved to increased special-

ization a long time ago, the JAG Corps has, for the
most part, refected specialization when it comes to



litigation. Today’s civilian career prosecutors and
defense counsel in Jurge city offices are, by definition,
specialists. Net only do they dedicate their careers
to either prosecution or defense, many further spe-
cialize in a type of crime, like homicide, domestic
violence, sex crimes, ete, Part of this narrowing of
one’s practice is a function of the high volume of
cases in large cities, but much of the decision to spe-
cialize comes from the basic fact that becoming an
expert takes time.

The military, by contrast, has a much lower vol-
ume of criminal cases than the civilian bar. {See
Appendix B} That is a good thing, and in part stems
from the fact that the military does not recruit peo-
ple with criminal records, and military personnel
tend to be law abiding. But with the lower volume of
cases comes the heavy responsibility of prosecuting
and defending serious cases. Often, because of the
lack of career litigation tracks, those cases are pros-
ecuted and defended by JAGs who have little actual
trial experience—a reatity that provides even more
reason to carve out career litigation tracks for mili-
tary defense and prosecuticn.

What would a JAG Corps litigation track look like
if it was built around the uniqueness of the military
justice system and military life in general, but bor-
rowing best practices from the civilian bar? Today,
the Navy has 830 active duty JAGs, 65 of whom are
in the career litigation track, That career track, still
in its infancy, has begun to show promising results.
Active duty Navy JAGs can apply tobecome part of the
Military Justice Litigation Career Track (MJLCT),
and, if accepted, are then designated as JAGs with a
Military Justice Litigation Qualification (MJLQ)

The reason behind the creation of the Navy’s
career litigation track is contained in the implement-
ing instruction: “The JAG Corps recognizes that
litigation skills are perishable; therefore, we must
identify judge advocates with the reguisite educa-
tion, training, experience and aptitude tolitigate and
preside over complex cases and to continue to culti-
vate their development.” Within the Navy’s litigation
MJLQ track, judge advocates advance from entry-lev-
el litigators (Specialist I), to intermediate (Specialist
II), to experienced litigators (called Expert).

Candidates will normally be eligible to apply for
Specialist T designation after their fourth year on
active duty, and must have tried at least five jury tri-
als. At about the 10th year on active duty, Specialist
Is can apply for Specialist II designation. To be
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considered for Specialist IT designation, candidates
must have tried at least 10 jury trials. At about the
16th year of active duty, MJLQ Specialist I1s may
apply for Expert designation; candidates must have
tried at least 20 jury trials. Officers have seven years
to advance fram Specialist I to Specialist II, and
seven years to move from Specialist I to Expert.

These minimum jury trial requirements pale in
comparison to the dozens or hundreds of jury tri-
als career civilian prosecutors and public defend-
ers try during the eourse of their careers. That is all
the more reason the JAG Corps must adopt career
tracks, as it gives military attorneys the chance to
get actual trial experience so as to better represent
victims and defendants alike.

Those on the Navy litigation track selection
board look at the number of contested trials, but
also include other indicia of experience, such as the
number of direct examinations, cross-examinations,
dealings with experts, opening statements, closing
arguments, and jury selection. Applicants may sub-
mit letters of recommendations from other more
experienced JAGs, including from military judges.

The Navy's career litigation track anticipates at
least one “disassociated tour” early in one’s career.
A disassociated tour is a tour of duty where a judge
advocate will do something other than litigation,
such as a deployment or Staff Judge Advocate job.
This idea has a lot of merit, as it familiarizes the
yvoung judge advocate with Navy operations outside
of litigation, and makes the judge advocate a better
advocate because of those experiences. Those in the
career track also have the opportunity to go to law
school to get an LLM in trial advocacy, paid for by
the government.

Despite the concerns of some who feared that
JAGs who specialize would hurt their chances for
promotion, Navy judge advocates in the career liti-
gation track have been promoted at the same or bet-
ter percentage than Navy JAGs not in the litigation
track. Indeed, Navy leaders have inserted language
in promotion selection board precepts to ensure
that an adequate number of litigation specialists
are selected for the next rank each promotion cycle.
These specialists can remain in the litigation track
throughout their career if they prove themselves
and are promoted accordingly.

In time, as the Navy refines its litigation track
policies, training and practices, and more litigation
track judge advocates gain invaluable experience,
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victims and defendants will be better served.
Victims of sexual assault will work with military
prosecutors who have accumulated years of experi-
ence, much like their civilian counterparts.

There is every reason to believe that the Army
(over 1300 JAGs), the Air Force (over 1100}, and
the Marine Corps (556) could create similar career
tracks for thejr military lawyers. Creating career
tracks within those services will take careful plan-
ning but can and shonid be done.

The structure of the Navy’s career litigation track
may not be the model other services should copy, but
it is well thought out structurally and in its imple-
mentation. Indeed, each service is unigue from its
sister service, thus necessitating a unigue and cus-
tom career litigation track structure. ¥ach JAG
Corps, although they have many similarities, serves
different clients and operates under service-specif-
ic rules. Likewise, each JAG Corps is fully capable,
if required, of developing a career litigation track
appropriate for it mission.

At a minimuam, a service career litigation track
should have several attributes based on best practic-
es and the unique nature of military practice. Such a
career track would do the following:

= Give judge advocates, early in their litigation
career, the opportunity to serve as both trial and
defense counsel, This practice of serving as both
trial and defense counsel is unique to the military,
and gives judge advocates a better appreciation
for the challenges of each job.

m stablish aviable careerlitigation track. Consider
carving out separate career tracks for prosecu-
tors and defense counsel. If designing a pros-
ecutor and defense career track, give entry-lev-
el, career-track litigators the opportunity to try
both prosecution and defense before being forced
to choose between the two tracks.

= Provide for fraining gpportunities at all stages of
a litigation career. This should include defense
attorney-specific training taught by experienced
defense attorneys, and prosecutor-specific train-
ing taught by experienced prosecutors, at entry-
level, intermediate, and advanced levels.

# Reqguire that judge advocates have one “disasso-
ciated tour,” preferably early in their careers, so
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they can get to know the service members whom
they will represent.

a Give the Service Secretary the flexibility to insert
precept language in promotion selection boards
requiring selection of a certain percentage of mil-
itary justice career-track judge advocates.

s Provide for an opportunity for litigation career-
track judge adveocates to get an LLM in criminal
law/litigation.

» Establish and fully fund full-time defense crimi-
nal investigators.

Coneclusion: Steps for Congress

Military law has a long and distingunished history.,
It has evolved over the centuries and America’s mili-
tary justice system is a model for other countries to
emulate. Judge advocates from each service have
visited myriad other countries uniformed atforneys
fo train them on owr Constitution, the rule of law,
and our military justice system, The global nature
of America’s armed forces and the complex world
in which we live—where taw, rules and regulations
govern much of what we do—requires that each ser-
vice have gualified, fully deployable judge advocates.
The demand for judge advocates, experienced in an
impressive variety of legal disciplines, is only going
up, not down.

Although new areas of law have emerged (intelli-
gence law, space law, cyber law) that will require spe-
cialization,thedemand for highlytrained uniformed
attorneys to defend and prosecute courts-martial is
constant. Today’s courts-martial, especially felo-
nies, are more complicated to prosecute and defend
than in years past. There are more expert witnesses;
there is more forensic and scientific evidence; and
there is a need for a more sophisticated approach in
pretrial motions from both defense and prosecution.
Because of this, there is all the more need for career
prosecutors and defense counsel who specialize in
their fields. Gone are the days when the services can

“get by” with attorneys who learn on the fiy and are
generalists. It takes decades to create a great litiga-
tor, and years in court before an attorney is properly
prepared to handle the most serious cases, includ-
ing sexual assault cases. Forcing JAGs to prosecute
or defend sexual assault cases in their first or second



litigation tour, before they gain the breadth of expe-
rience they really need in all variety of cases, is
unwise and unnecessary. Yet that is what happensin
military courtroams right now.,

Victims of crime deserve and should expect that
their cases will be handled by career military prose-
cutors. Defendants, especially those accused of felo-
nies, deserve and should expect that career military
defense counsel will also handle their cases.

Improving the alveady outstanding criminal
Justice system in the military is a noble and worth-
while cause, That unique system of justice—similar
to, but distinctly different from its civilian cousin—
revolves around the concept of enforcing good order
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and discipline in the armed forces, Arbitrarily tak-
ing commanders out of the business of enforcing
good order and discipline within their ranks is not
the way to better the military’s criminal justice sys-
tem. Such an approach is a risky proposal that will
harm victims and severely undermine a command-
er’s ability to enforce good order and discipline.

Rather, the prudent way o improve the military
justice system ig to build upon the current system,
adopt those policies that enhance the delivery of ser-
vices to victims and defendants alike, and develap
career litigation tracks for military prosecutors and
defense counsel.
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Appendix A: Sexual Assault Prevention Training Important and Ongoing

QOver the last five years, on average, the military
has successfully recruited 165,644 civilians into
active duty in the armed forces, Each year, tens of
thousands of people leave the armed forces, either
through retirement or by completing their obligated
service. Thus, the turnover of personnel within the
armed forces is quite fluid. Those new recraits must
be trained on a host of topics, including but not lm-
ited to rules and regulations within the armed forces.

One critic of the current system says yvou “can’t
train your way out of this [sexual assault] problem.”
While that is true, sexual assault prevention train-
ing must remain part of the solution.

A misimpression in this debate is that the mili-
tary does not take the problem of sexual assault
seriously and that service personnel lack substan-
tial awareness of the issue, The facts contradict that
impression. Anyone who has served on active duty
since at least 1992 knows that annual general mili-
tary training (GMT) includes {raining about sexual
assault and sexual harassmeni. Service members
receive mandatory sexual assault awareness train-
ing throughout their military careers, including
accession training, professional military education,
and pre-command training,* SAPR policy also
requires annual sexual assault training for all ser-
vice members. ™

In 2012, each branch of the military continued to
implement training programs aimed at eradicating
sexual assault from the military. The Army contin-
ued their 1. A.M. Strong campaign, which focuses on
creating a climate free of sexual assault."* The Navy
implemented “bystander intervention training” at
all technical training locations. The Navy also imple-
mented Take the Helm training for those in lead-
ership to raise awareness of sexual assault and the
SAPR program, create a proper command climate
through responsible leadership, and explain preven-
tion strategies."* The Marine Corps implemented
a Command Team Training program to educate
commanders on their respansibility to maintain a
proper command climate.™ Junior non-commis-
sioned officers participate in Take a Stand training,
in which they teach enlisted members bystander
intervention.™ The Marine Corps also required the
completion of ethical decision games for all-hands
training.”®" The Air Force completed its service-wide
Bystander Intervention Training, which consisted

of 90-minute classes in which members participat-
ed in guided discussions about realistic scenarios."”
In 2012, SAPRO implemented the DOD
Sexual Assault Advocate Certification Program
(D-SAACP).'"™ This program has three functions:

1. It creates a credentialing infrastructure for sexu-
al assault response coordinators (SARC) and sex-
ual assault prevention and response victim advo-
cates (SAPR VA).

“skill-based

2. It provides a framework for

competencies.”

3. It conducts oversight and evaluation of SARC and
SAPR VA training.™

Each branch of the armed services is also work-
ing to increase the level of awareness of reporting
options. For example, the Army provided instruction
on reporting in all Army training, in SHARP training,
and through newspapers, public service announce-
ments, pamphlets, and other ¢imilar media.’*® The
Navy produced a marketing campaign focused on
awareness of the SAPR program, which included web-
site messages, printed materials, and public service
announcements." The Marines provided reporting
information in all SAPR training materials, and on
websites, helplines, and in print materiais,® In its
annual SAPR Leader Summit, the Air Force empha-
sized reporting,'”™ while providing localized report-
ing information including postings on bulletin boards
and the Commander’s Access Channel, W

SAPRO also reports statistics on service mem-
bers’ views on sexual assault training. Among active
duty personnel, 96 percent of women and 97 percent
of men stated they received sexual assault training
in the previous year.'"" Ninety-four percent of both
women and men responded that the SAPR training
provided a“good understanding” of what constitutes
sexual assault.™ Ninety-four percent of both men
and women stated the training explained the avail-
able reporting options, 92 percent of women and 93
percent of men responded they were trained on the
peints of contact for reporting a sexual assault, and
92 percent of women and 93 percent of men respond-
ed that they were trained on the resources available
for victims,'”?
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These numbers indicate that {raining about sexu-
al assanlt is pervasive and ongoing. Ongoing training
is critically important, as it centributes to a climate
of respect for all individuals, thus reducing the inci-
dence of sexual aggault. While there may be room for
further improvement, i is unlikely that moere train-
ing alone is going to substantially reduce the inci-
dence of sexuat assault,
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Appendix B: Number of Army, Navy/Marine Corps, and Air Force
Courts-Martial, Including Guilty Pleas from 1997-2012

The statistics ecntained in Table 1 on the next
page represent the number of courts-martial held in
each branch of the armed forces from 1997-2012, as
reported by the services to the CAAF. These num-
bersarebroken outbytype of court-martial (General
v. Special) and whether the forum was military judge
alone (a bench trial) or a member’s trial (jury trial).

These statistics include guilty pleas, which repre-
sent the vast majority of cases held each year. Thus,
when compared to the volume of cases in any large
city district attorney and public defender office, the
opportunity for JAGs to try contested cases is quite
small.

From 1997-2012, the number of Army general
courts-martial decreased by 16, from 741 in 1997
to 725 in 2012.™ The Navy/Marine Corps felony

caseload decreased by 299 general courts-martial,
from 548 in 1997 to 249 in 2012, and a decrease in
misdemeanor cases of 2,225, from 2,698 in 1997 to
473 in 2012."" The Air Force witnessed a decrease of
345 felony cases, from 527 general courts-martial in
1997 to 182 in 2012, and a decrease in misdemeanor
cases of 19, from 408 special courts-martials in 1997
[0 389in 2012.2" Ag a result, there are fewer cases to
go to around, and those that do arise tend to be more
complicated than in years past. By contrast, most
civilian public defender and prosecutor offices in
targe eities handle thousands of guilty pleas per year
and hundreds of jury trials.
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APPENDIX BTABLE]

Army, Navy/Marine Corps, and Air Force Courts-Martial (CM), Including Guilty Pleas

ARMY 1997 1958 1999  Z000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012
ludge-General CM 499 514 533 555 588 626 537 520 652 606 632 536 462 A52 476 555
Judge-Special Ch 217 214 329 312 295 499 555 al3 624 508 576 444 455 390 406 419
Members-General Ch 242 171 202 176 182 162 152 127 173 143 177 138 161 158 158 176
Members-Special CM 108 73 105 74 62 a3 85 79 76 71 59 44 103 64 56 45

NAVY/MARINE CORPS” 1997 1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012
Judge-General CM 427 346 256 344 397 403 249 241 278 229 215 191 177 78 193 147
ludge-Special CM 2437 2143 1965 2250 2147 2077 1732 1746 1512 1226 944 895 739 118 485 366
Members-General CM i21 130 93 84 84 96 66 72 81 49 82 78 59 44 101 102
Members-Speciat CM 261 180 137 131 117 111 116 126 o8 75 105 8o 99 33 11% 107

AlR FORCE 1997 1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 2008 2000 2010 2011 2012
Judge-General CM 300 246 238 258 277 35% 235 213 262 193 193 97 105 105 130 75
Judge-Special CM 236 164 178 187 154 246 311 319 362 335 335 188 238 208 193 180
Members-Generat Civl 227 196 183 180 213 205 116 143 160 148 143 106 117 110 132 103
Members-Special CM 169 140 155 133 186 138 180 195 155 120 120 172 181 172 209 209

* Navy and Marine Corps military justice statistics are reported as a unit.
Source: United States Court of Appeals for the Armed Farces (CAAF), annual reports for 1997-2012,
httpAAwwnvarmforusceurts gov/newcaaf/ann_reports htm (accessed Cctober 31, 2013). SR14% B heritage.org
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See John D. Altenburg, Mifitary Justice. NATIONAL SECURITY LAW: FIFTY YEARS OF TRANSFORMATION-AN ANTROLOGY (2012}

Claire McCaskill & Laretta Sanchez, Commanders Must Fight Sexuct Assault in the Military, USA Topay, dug 29, 2013, avoiloble at
http:Awww. marshfieldnewsherald com /usatoday/article/ 2725081,

See Manual For Courts-MarTial, R CM 504, ROMIG3{6Y: UCK), art. 22.

See Manual For CoURTS-MARTIAL R.C.A. 504,

See Manual For Courts-MarTiaL, RO M 503€al(1).

Charges are "filed” by the prosecutar in the chatian criminal justice system |n some jurisdickions, prosecutors seek indictments from a grand
jury, and the grand jury issues an indictment. In the miltary, prosecutors do not “file” charges. Rather, the convenmng authority “refers” charges
to a court-martial. See Manuat For Courts-MarTiaL, RC.M 407,

LICMY, art, 60(a)

UCRAL art. 60¢b3(1],

UCHAD, art, 60{c}(2).

Oversight: Pending Legsiation Regarding Sexual Assaults in the Military. Hearmng befare the 5. Comm. on Armed Sefvices, 113th Cang. (June 4, 2013},
hitp#www.armed-services senate gov/hearings/event cfm”eventid=a98baadbl53eafb92badfe 614 216 2840,

id {statement of Col. Martin},

fd (staterment of Ccl. King).

id {statement of Col. Leavrit).

fd (statement of Cal. King).

Fress Conference on Military Sexual Assauft Reforms (lul. 25, 2013) (statement of Sen. McCaskill), hitp://www youtube.com Awatch?yv=LeBIDEwek TE.
For Sen. McCaskill's comments to commanders at the recent hearing, see Oversight: Pending Legisfation Regarding Sexuat Assaults in the Military:
Haaring before the 5. Comm. on Armed Services, 113th Cang. {Jun. 4, 2013),
http://www.armed-services senate gov/hearings/event.cfm?eventid=a98bsadhis3ealh0?badfes14 2162820

MeCaskill & Sanchez, supra note 2.

See, e 9., Press Conference on Miblary Sexual Assault Reforms {Jul. 25, 2013) {statement of Col, Ara Smythe, USMC {Ret ),

httpAwvwwyoutube com/watch?v=Le8 DEweak TE (*If we dismantle or weaken the chain of command we are lost ... don't throw away the
structure on which the military is buwit, don't take away Irom the commander the most important thing he has.... It will be better for the victm
because the commander sets the chimate.. "); id. (statemant of Col, Liza Schenck, JAG, USA (Ret.)) ("If you take out the convening autharity
frem the process, you are essentially gutting the military justice process.”}: id (statement of Chief Petty Officer Penny Collins, USCE Reserve
(Ret.) ("In my opinion, the commands need to maintain that authority for investigation ar prosecution of sexual harassment or sexval assault”).
Id. (statement of Chief Mastar Sergeant Taylor, USAF {Ret)}

fd (statement of Fleet Master Chief DiRosa, LUSN (Ret.}).

See, 2 g, Letter from Brigadier Gen. Richard C. Gross, USA, Legal Counsel to the Chawrman of the doint Cheefs of Staff to Sen. Carl Levin

{Jul. 19, 2013} ("Yesterday at the reconfirmation hearing for General Dempsey and Admiral Winnefeld, and earher at the recent Senate Armed
Services Committee hearing on sexual assault, several Senators had guestions about our allies’ mifitary justice systems ), Patrick I Murphy,
Why Senator Giflibrand is Right About Military Sexual Assault, MSNBC, Jun. 17, 2013,
http://tv.msnbc.com/Em3/’G6/T?'/why—senatnr-gltlibrand—rs.—right—abnut~rnJIitary—sexual—assauit/_

Letter from Sen. James . Inhote to Senate Colleagues (Jul 26, 2013).

Letter from Brigadier Gen Richard €. Gross, USA, Legal Counsel to the Charman of the teint Chiefs of Staff to Sen. Carl Levin LIul 1%, 20130
id.

FPress Conference on Mifitary Sexual Assault Reforms (ol 25, 2013) {statement of Co! Schenck), http s youtube com Awvatch?v=LeRI DEwek TE
Letter from Brigadier Gen Richard C. Grass, USA, Legal Counsel to the Chairman of the Joint Chiefs of Stalf to Sen. Carl Levin (July 18, 2G13).
Letter from Sen James M. Inhofe to Senate Calleagues (Jul, 26, 2013).

In 1997 the reports were between 8 and 12 pages long, and in 2012 the reports were 15, 19, and 29 pages ‘ong. See Annuat REPORT DF

THE CoDe COMMITTEE ON MILTARY JUSTICE INCLUDING SEPARATE REFORTS oF THE L).5. COURT OF APPEALS FOR THE ARMED Forces, THE lUDGE
ADVOCATES GENERAE OF THE U5, ARMED FORCES AND THE CHIEF COUNSEL OF THE U 5. C0ast GUARD FOR THE PERIOD OCTOBER 1,19%6 10
SepTemBER 30, 1997 at § 3, avanlable at hitp:fvwew armior uscourts pov/newcaat/annual/FY38Rept htm [hereinafter 1997 CAAF RerorT];

fd at % 4 id at 8 5, AlNUAL REPORT SUBMITTED TO THE COMAYITTEES ON ARMED SERVICES OF THE UNITED STATES SENATE AND THE LUSITED STATES
House oF REPRESENTATIVES AND TO THE SECRETARY OF DEFENSE, SECRETARY OF HOMELAND SECURITY AND SECRETARIES OF THE ARy, Navy AMD AR
FORCE PURSUANT TG THE UNIFORM CODE GF MILITARY JUSTICE FOR THE Periop CoToBes 1, 2071 1o SEPTEMBER 20, 2012, at § 3, availabla at
http.fveww armforuscourts gow/mewcaal/annual/FY12AnnualReport.pdf [hereinafter 2012 CAAF ReporT]: id at § 4 id. at § 5.
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29,

30.
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ANNUAL REPORT OF THE CoDE COmMITTEE On MILITARY JUSTICE INCLUDING SEPARATE REPORTS OF THE LS. COURT OF APPEALS FOR THE ARMED
FORCES, THE JUDGE ADVOCATES GENERAL OF THE ULS, ARMED FORCES FOR THE PerioD OctoBer |, 2004 70 SErTEMEER 30, 2005 5 3 at 13-14,
avoilable at hitp://www.armbor.uscourts gov/newcaal/annual /FY 05 AnnualReport pdf (hereinafter 2005 CAAF Report] (Fact patternin

Basic Course altered to reflect mandatory training of the Sexual Assault Response Program); fd, § 5 at & (Air Force continued {o develop and
implement sexual assault prevention and respense, including the training of 1AGs, sexual assault response coordinators, victirn advocates,

Aur Force Office of Speciat Investigations Agents, and medical personnel}. The Air Foree program continued to be recagnized in subsequent
reparts. See e.g., ANNUAL REPORT OF THE CODE COMMITTEE ON MILITARY JUSTICE INCLUDING SEPARATE REPORTS OF THE UU.S. COURT oF APPEALS FOR
THE ARMED FORCES, THE JUDGE ADBvOCATES GEMERAL OF THE ULS, ARMED FORCES FoRr THE PEriop OcroBer 1, 2006, ro Septemser 30, 2007, 5 5 at
10, avaifable at hitpfwwwarmidoruscourls gov/neweaaf/annual /FYO7 AnnualReport.pdf [hereinafter 2007 CAAF REPORT]; ANNUAL REPORT
oF THE Cone COMMITTEE ON MILITARY JUSTICE INCLUDING SEPARATE REPORTS OF THE LS. COURT OF ARPEALS FOR THE ARMED FORCES, THE JUBGE
ADVOCATES GEMERAL OF THE U.S. ARMED FORrCES FoR THE PERIDG OCTOBER 1, 2007, 7o SepTemEER 30, 2008, § 5 at 9, avorlable ot

httpAveww. armion uscourts gov/newcaalannual/F V0 BAnrualRepart pdf [hereinafier 2008 CAAF REPORT]: ANNLAL REPORT OF THE CODE
ComaaITTEE o MILITARY JUSTICE INCLUDING SEPARATE REPORTS OF THE U.S. COURT OF APPEALS FOR THE ARMED FORCES, THE JUDGE ADVOCATES
GENERAL OF THE U.5, ARMED FORCES FOR THE PERIOD CCTOBER 1, 2008 70 SEPTEMBER 30, 2009 & 5 at 12, avaifoble at
hitpAwww.armforuscourts. gov/newcaal/annual /F Y09 AnnualRepart pdf [heremafter 2009 CAAF Rerort; AnNual REPORT SUBMITTED TO
THE CORMMITTEES ON ARMED SERVICES OF THE LINITED STATES SENATE AND THE UNITED STATES HOUSE OF REPRESENTATIVES AND TO THE SECRETARY OF
DErENSE, SECRETARY OF HOMELAND SECURITY AND SECRETARIES OF THE ARmY, MavY AND AIR FORCE PURSUANT TG ThE UNiFOrRM CoBE OF MiLITARY
JusTice For THE PEmIce Octoseer 1, 2010, To Sertemaer 20, 2011, 5 S at 14, avoiloble at http,//www.armforuscourts gaov/mewcaat/annual/
FYTAnnualReport.pdf [hereinafter 2011 CAAF RerorT]. Before 2005 there were only cursory mentions of sexual assault prevention training
in the CAAF reports. Before 2000, there were only two mentions of sexual assault training 1n the reporks; a 1997 Army New Developments
Course featuring an expert in the area of child sexual abuse, and 3 1999 Air Force training project that included victim witness assistance
training 1997 CAAF ReporT, supra note 28, § 3 at 7; AnNuAL REPORT OF THE CoDE COMMITTEE ON MILITARY JUSTICE INCLUBING SEPARATE RERGRTS
of THE U.5. COURT OF APPEALS FOR THE ARMED FORCES, THE JUDGE ADvOCATES GEMERAL OF THE LS. ARMED FORCES, AND THE CHIEF COUNSEL OF
THE U.5. CoasT GUARD FOR THE PERioD QCTOBER 1, 1998, T SEPTEMEER 30, 1999, & 5 at 7. available at http /www.armforuscourts.gov/newcaal/
annual/FY99Rept.htm [hereinafter 1929 CAAF Rerort]. From 2000-2004 the Army included a sexual assault scenario in their training.
AMNUAL REPORT OF THE ConE COMMITTEE OM MILITARY JUSTICE INCLUDING SEPARATE REPORTS OF THE ULS. COURT OF APPEALS FOR THE ARMED
Forces, THE lubGe ADVOCATES GENERAL OF THE L5, ARMED FORCES, aND THE CHIEF CounsEL OF THE LS. CoaST GUARD FOR THE PERIOD

Ocroser 1, 1999, To Septemser 30, 2000, § 3 at 3, available at hitp Awwwarmforuscourts. gov/newcaaf/annual /EY 00Rept .htm [hereinafter
2000 CAAF RerorT); AnNuaL ReparT of THE Cone CommITTEE ON MILTARY JUSTICE INCLUDING SEPARATE RePORTS OF THE LIS, COURT OF APPEALS
FOR THE ARMED FORCES, THE JUDGE ADVOCATES GEMERAL OF THE U5, ARMED Forces, amp THE CHIEF Counsel oF THE LS Coast QUARD FOR THE
Perton Jcvoner 1, 2000 o Serremeer 30, 20015 3 at 6-7, availeble at hitp//www armioruscourts gov/mewcasf/annual/FY 01AnnualReport.

pdf [herainafter 2001 CAAF ReporT]; AnNuat REPORT SUBMITTED TO THE COMMITTEES O ARMED SERVICES OF THE UMITED STATES SENATE AND
THE UMITED STATES MOUSE OF REPRESENTATIVES AND TO THE SECRETARY OF DEFENSE, SECRETARY OF TRANSPORTATION AND SECRETARIES OF THE ARMY,
Mavy aAND Ak FORCE PussuanT TOo THE Un'Forn . CoDE oF MILITARY JUsTICE FOR THE PERIOD OCToBeER 1, 2001 7o SEPTEMBER 20, 2002 § 3 at

4 avaitabie at htipAvww.armiorusceurts gov/newcaaf/annual /FY02AnnualReport.pdf [ hereinafter 2002 CAAF Report]; ANNUAL REFGRT
SUBMITTED TO THE COMMITTEES ON ARMED SERVICES OF THE UNITED STATES SENATE AND THE UNITED STATES HOUSE OF REPRESEMTATIVES AND TO THE
SECRETARY OF DEFENSE, SECRETARY OF HOMELAND SECURITY AND SECRETARIES OF THE ARAYY, Navy aAND AR FORCE PURSUANT TO THE UNIFORM CopE
ofF MiuTary JusTICE FOR THE PERIOD Octoser 1, 2002, 1o SepTeneer 20, 2003 5 3 at 9, averlable ot httpYwwwarmforuscourts. gov/neweaal/
annual /FY O3 AnnualReport.pdf [hereinafter 2003 CAAF RerorT]. In 2000 the Army created a multdisciplinary Process Action Team Joint
Counsel for Sexua! Misconduct initiatives, which recommended some improvements for the treatment of sexual assault in the Army. 2000
CAAF REPORT, suprd, 53 at 4. The Air Force intreduced a sexual assault prevention policy in 2004, ANnuAL REFORT OF THE CODE COMMITTEE
an MiLiTary JUSTICE INCLUDING SErARATE REPORTS OF THE LLS. COURT OF APPEALS FOR THE ARMED FORCES, THE JUDGE ADVOCATES GENERAL OF THE
5. ArneD ForCES FOR THE PERioD OcTorer 1, 2003, To SerTemBer 30, 2004, § 5 at &, avafable at hitp/Avwww armforuscourts.gov/newcaat/
annual/FYQ4AnnualReport.pdf (hereinafter 2004 CAAF RerorT]. The Aur Force also offered a class entitled "l.egal Aspects of Sexual Assault”
from 2003-2006. 2003 CAAF REPORT, supra, § 5 at 8, 2004 CAAF RePorT, supra, § 5 at B; 2005 CAAF RerorT, supra, 3 5 at 8; ANNuAL REPORT
of THE Cooe ComMMITTEE OGN MiLITaRY JUSTICE INCLUDING SEPARATE REPORTS OF THE U5, COURT OF APFEALS FOR THE ARMED FORCES, THE JUDGE
ADvoCcaTES GENERAL OF THE LLS. ARMED Forces For THE PErion Qcroezr 1, 2005, 1o Seprtemaer 30, 2006, § 5 at 8, availgble at

http e armfaruscourts gov/newcaaf/annual/FY OB AnnualRepart pdf [hereinafter 2006 CAAF ReporT].

2009 CAAF ReroRT, supra note 29, § 4 at 13; see alsa.1997 CAAF RerorT, supra note 28, § 4 at 7; Annual REPORT oF THE Cobe ComMMITTEE ON
PILITARY JUSTICE INCLUDING SEPARATE REPORTS OF THE U.5. COURT OF APPEALS FOR THE ARMED FORCES, THE IUbGE ADvOCATES GENERAL OF THE LS.
ARMED FORCES, AND THE CHier Counsel of THE U.S, Coast GUARD FOR THE PErIOD OCTOBER 1, 1997, To SEPTEMEER 30, 1998, § 4 at 5, available at
hitp/www.armioruscourts gov/newcaaf/annual/fy32/F Y98 CoverPage. pdf [hereinafter 1998 CAAF Report]; 1999 CAAF RepaRrT, supra note
29, § 4 at 8; 2000 CAAF Rerort. supra note 29, § 4 at 11, 20071 CAAF RerarT, supra note 29, § 4 at 6; 2002 CAAF RerorT, supro note 29, 5 4
at 11; 2003 CAAF ReeorT. supra note 29, § 4 at 9; 2004 CAAF ReroRrT, supra note 29, § 4 at 8; 2005 CAAF ReporT, supra note 29, § 4 at 8;
2006 CAAF Report, supra note 29, § 4 at 9; 2007 CAAF RerorT, supra note 25, § 4 at 7, 2008 CAAF ReporT, supra note 29, 5 4 at 8.

1997 C AAF Rerart, supra note 28, § 4 at 9, 1958 CAAF ReporT, supra note 30, § 4 at 6; 1999 CAAF Report, supra note 29, § 4 5t 9; 2000
CAAF RepoRT, supra note 29, 5 4 at 13; 2001 CAAF RepoRT, supro note 29, § 4 at 7; 2002 CAAF RerPORrT, supra note 29, 5 4 at 13
{no advanced trial advocacy offered).

1998 CAAF ReporT, supra note 30, § 4 at &; 2001 CAAF Report, supre note 29, % 4 a1 7, 2002 CAAF ReporT. supra note 29, § 4 at 13
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2000 CAAF RepoRT, supra note 29, § 4 at 13,

2003 CAAF REPORT, supra note 29, § 4 at 10 Intermediate and Advanced Trial Advocacy continued to be offered. 2004 CAAF ReroRT, supra
note 29, §.4 at 9; 2005 CAAF ReporT, supro note 29, £ 4 at 9; 2006 CAAF Rerory, supra note 29, § ¢ at 10; 2007 CAAF ReporT, supra note 29, &
4 at 8; 2008 CAAF RerorT, supra note 29, § 4 at 9; 2009 CAAF ReFORT, suprg note 29, § 4 at 15; ANNUAL REPORT SUBMITTED TG THE COMMITTEES
ON ARMED SERVICES GF THE LINITED STATES SENATE AND THE UNITED STATES HOUSE OF REPRESENTATIVES AND TO THE SECRETARY OF DEFENSE, SECRETARY
OF HOMELANR SECURITY AND SECRETARIES OF THE ARMY, Navy Ano AR FORCE PURSUANT T THE UNIFQRNM CODE OF MiLITARY JUSTICE FOR THE PERIOD
Ccroeer 1, 2009, 1o SepTemseer 20, 2010, § 4 at 15, availoble at hitp:/Awww.armfor uscourts.gow/mewcaaf/annual /FY 10 AnnualReport pdf
[herenafter 2000 CAAF ReparT]; 2011 CAAF Repory, supra note 29, £ 4 at 14 :

2012 CAAF REPORT, supra note 28, & 4 at 66-67,
See, eg, 1997 CAMF REPORT, supra note 28, § 4 at 4; 1998 CAAF REPORT, supra note 30, § 4 at 3; 1999 CAAF ReporT, supra note 29, § 4 at 6. 6.

td at 65-67 (Including: Prosecution of Alcohnl Facilitated Sexual Assault, East and West Coast Sexual Assault Presecution and Investigatian
Mabile Traming Tearns, Defending Sexual Assault Cases, Basic and Advanced SJA Courses, which include Victim Witness Assistance
Program and Sexual Assauit imbial Disposition Authonty training, and the Senror Officer Course in Military ustice and Ciwil Law which
includes sexual assault case disposttion).

Id. at §9-70.

2012 CAAF RePORT, supra note 28, § 4 at 55,

fd. at 55-56.

id. at 94

1.

2009 CAAF Rerort, supra note 29, & 4 at 2.

Id. at 15

2010 CAAF Rerort, suprg note 34, S 4 at 2.

2012 CAAF RepORT, supra note 28, & 4 at 55.

id. at 55.

id at 5&.

2010 CAAF Reporr, supra note 34, & 4 at 17, +d. at 20.

2012 CAAF RePORT, supra note 28, & 4 3t 76.

fd. at 76-77. Team is composed of an HOE, 2 experienced prosecuters, military ceiminat investigatars, a legal admimistrative officer, and
paralepals. id

id at 78

d at 79.

201 CAAF ReporT, supre nota 29, § 4 at 17-18,

This emphasis is both explicit, in terms of section length, and explici, embedded in the formatting of the reports. For example, from 1997-
2005, the Army placed the education section in the back of the report, following the reports on each division, Starting in 2006, the education
and training section of the Army report placed in the front of the report, 2006 CAAF RerORT, supranote 22, $ 3 at 1.

1997 CAAF RePORT, supra note 28, 8 3 at 6.

1938 CAAF REPORT, supra note 30, $ 3 at 7; see 1999 CAAF ReporT, supra note 29, § 3 at 8, 2000 CAAF REPORT, supra note 29§ 3 at 12; 2001
CAAF Rerorr, supra note 29, § 3 at 10; 2002 CAAF ReroaT, supra note 29, § 3at 14; 2003 CAAF ReroRT, supra note 29, § 3 at13,

2004 CAAF RerorT, supra note 29, § 3at 12

2005 CAAF RerorrT, supra note 29, § 3 at 13; see 2006 CAAF REPORT, supra note 29, § 5 at 2. 2007 CAAF REPORT, slprd note 29, & 3 at 3, 2008

CAAF REPORT, supra nate 29, § 3 at 4; 2009 CAAF RergaT, supri note 29, % 3 at 1-2 (new changes to the structure of the overall curricuturn,
but no mention of changes to advocacy training); 2010 CAAF RePoar, supra note 34, § 3 at 2.

201 CAAF Reporr, supra note 29, 8 3 at 2

See, eg, 1997 CAAF Repory, supra note 28, § 3 at 6; 1998 CAAF REPORT, supta note 30, § 3 at 7 {offered two advocacy training etectives),
2002 CAAF RerorT, supra note 29, § 3 at 14, 2003 CAAF RerorT, supro fote 29, § 3 at 13: 2005 CAAF REPORT, supra note 29, 5 3 at 14; 2006
CAAF REPORT, supra note 29, 3 3 at 3.

1999 CAAF Reporr, supro note 29, § 3at 9.

2000 CAAF RepoRT, supra note 29, § 3 at 12 {including 11 small group practical exercises, and the student had ta serve as counsel for a
contested court-martial and a guilty plea); 2001 CAAF Rerort, supro note 29, 83 at 10 (current trial practitioners who are reserve judge
advorates assisted in the training). 2002 CAAF REPORT, supra note 29, §3 at 14; 2004 CAAF Reporrt, supranote 29, 3 at 12, 2006 CAAF
REPORT, suprg note 29, & 3 at 3; 2007 CAAF ReporT, supro nate 29, §3 at 4. In 2012, the Criminal Law Advacacy Course was retired and
reptaced with Intermediate Triat Advocacy, 2012 CAAF REPORT, supra note 63, § 3 at 34,
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2002 CAAE REPORT, supra note 28, & 3 at 34,

201 CAAF ReporT, supra note 29, § 3 at 1, 20N2 CAAF ReroRrT. supra note 28, § 3 at 34{except for the General Officer Lepal Crientation
Course, which is provided to General Officers individually).

200 CAAF ReEPoRT, supra note 29, $ 3at 2,
id. at 3.

id; 2012 CAAF ReporT, supra note 28, § 3 at 39, 41 (hsting the different training provided by TCAP and DCAP focusing on sexual assault,
including the sexual assault trial advocacy course),

1997 CAAF ReroRrT, suprd note 28, § 3 at 7, 1998 CAAF RerarT, supre note 30, § 3 at 7, 2000 CAAF ReporT, supra note 29, §3 at 12,
2009 CAAF REPORT, suprm note 29, § 3 at 3.
Id.

See, e.g., 1997 CALF REPORT, supra note 28, § 3 at 2; 1998 CAAF RerorT, supro note 30, § 3 at 2; 1999 CAAF ReporT, supra note 29§ 3 at 2-3;
2000 CAAF RerorT, supra note 29, § 3 at 3; 2001 CAAF RerorT, supra note 29, § 3 at 6; 2002 CAAF REPORT, supra note 29, 5 3 at §; 2003
CAAF ReporT, supra note 25, § 3 at 8, 2004 CAAF RerorT, supra note 29, § 3.at 8; 2005 CAAF REporT, supra note 29, &3 at 9.

2006 CAAF RerorT, supre note 29, 5 3 at 12
2004 CAAF REFORT, supra note 29, £ 3 at 5

201 CAAT Reporry, supra note 29, & 3 at 15. This course "focused equally on the fundamentals of military justice and prosecution of sexual
@ssaults.” fd.

2008 CAAF RerorT, supra nipte 29, £ 3 at 7; 2009 CAAF RepoRrT, supre note 29, 5 3 at 3-4,
2009 CAAF REPORT, supra note 29, 33 al 4,

.

20712 CAAF REPORT, supra note 28 5 3 at 32-33.

2010 CAAF Rerort, suprg note 34, 23 at 5.

These civiban venues included: the Nationat District Attorney's Association, the Mational Advocacy Center. the American Prosecutor's
Research Institute, and the National Center for Missing and Exploited Children, 2010 CAAF Repory, supra note 34, 8 3at 5.

2071 CAAF Rerory, suprg note 20,8 3212

2008 CAAF REPORT, suprd note 29, § 3 at 7 (including hiring 5 additronal Trial Counsel Assistance Program JAGs, 15 Spacial Victims
Prosecutors, and 7 highly qualified experts, as well as publishing practice ards and developing training programs},

2009 CAAF REPORT, supra note 29, § 3 at 11,

Id. at 3; 2010 CAAF ReroRT, supro note 34, §3 a1 5.

2000 CAAT REroRT, supra note 29, 8 3 at 11,

20010 CAAF ReporT, supra note 34, § 3 at 15.

2012 CAAF REFORT, supra note 28, & 3 at 31-32

1997 CAAF ReporT, supra note 28, § 5 at 7; 1598 CAAF RerorT, supra note 30, & 5 at 7-8; 1999 CAAF RerorT, supra note 29, § 5 at 8; 2000
CAAF RerorT, supra nate 29, § 5 at 9-10; 2001 CAAF ReporT, suprd note 29, 8 5 at 8-9; 2002 CAAF REFORT, supra note 29, § 5 at 7-8; 2003
CAAF RepoRrT, supra note 29, § 5 at 7-8; 2004 CAAF Repory, supra note 29, § 5 at 8; 2005 CAAF ReporT, supra note 29, § 5 at 8; 2006 CAAF
Repart, supra note 29, € 5 at 8-9: 2007 CAAF RerorT, supra note 29, § 5 at 11, 2008 CAAF ReporT, supra note 29, § 5 3t 10 ; 2009 CAAF
Repory, supre note 29, § 5 at 14; 2000 CAAF RerorT, supre note 34, 55 at 14; 207 CAAF RePDRT, supra note 29, & 5 at 16; 2012 CAAF REPORT,
supra note 28 8 5 at 100-07,

201 CAAF REPORT, supra note 29, 8 S at 16

2007 CAAF REPORT, supra note 29, § 5 at 6-7, 2008 CAAF RerorT, supro nofe 29, 3 5at 6.

2008 CAAF ReporT, supre note 59 § 5 at 6-7

2009 CAAF REPORT, suprs note 29, §5at 7-8.

Id at&Hat 5.

id. at 7-8 (Including: Sexual Assault Proseculion Training at Michigan Domestic Violence Prevention and Treatment Board, Natianal institute
of Crime Prevention's Advanced Domestic Violence and Sexual Assault Course, Prosecuting Sexual Assaults Course, Sexual Assault
Prosecution Traning produced by the National Institute for Trial Advocacy, and Sexual Assault and Major Crimes Prosecutions Course
produced by the National District Atterneys Association). 2011 CAAF RerorT, supra note 29, § 5 at 8, 2012 CAAF ReposT, supra note 28,55
at 94 (including, a Special Victims Unit Course, and a Sexua! Assault Investization and Prosecution Coursel.

2009 CAAF ReporT, supra note 29, § 5 &t 12,

2010 CAAF REFGRT, supra note 34, § 5 at 12; 2011 CAAF ReporT, supra note 29, % 5 at 14,

2012 CAAF RerorT, suprg note 28, § 5 at 92-93.
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Sex CRIMES AND THE UCMI- A REPORT FOR THE JOINT SERVICE COmMMITTEE 08 MiLITary usTICE 1 {2005), ovailoble at
http: Avwwyedod.mil/dodge /php/decs/subcommitiee_reporiarkHarvey]-13-05.doc (quoting PL. 108-375, §571).

fd

td. at15 Seeid at 58 ("Despite some eritics elam that the military's sexual offenses are cutdated, Article 120, in particular, 'has been
driven by judicial interpretation which reflects flexibility and a greatar awareness broademing 10 the interpretation of the concepts

of force’ and ‘consent” As such, the law has been continuously updated by judicial decisions, and revision of the underlytng statute 15
unnecessary. (quoting Timothy W. Murphy, A Matter of Force: The Redefinition of Rape, 33 A F.L. Rey. 19, 26 {19962,

Compare UMY, art. 120, 10 U.5.C.5 520 {2000} (amended 2006), with UCMI, art. 12000018), 10U SC § 920(D(16) (2006) (amended 2011}
UCMI, art. 120402(16), 10 LL5.C § 920(t316) (2006) (amended 2011},
United States v. Neal, 63 M.), 2859 (C A AF. 2010},

Meat, 68 ML at 301 ("Read narrowly, however, the proviston could be interpreted as providing that consent 1s not 'an Issue’—a discrete
matter—that must be proved beyond a reasonable doubt as an element of the offenise... As such, the slatement in the legislation that consent
is not ‘an issue’ may be interpreted narrowly as emphasizing that consent s not an element, thereby underscoring and reirforcing the
legislation’s deletion of the prior requirement that the prasecution prove beyond a reasonable doubt that the accused acted 'without consent’
frarn the alleged wictim.")

United States v, Prather, 69 M.J 338, 339 (C A AF 201}
1d. at 343

i1 at 343-45; sew plso United States v. Medina, 69 M.J. 482, 464 (2011} ("In thrs court's recent opimian 1n Prother, we analyzed the shifting
burdens faund in Article 120{t)(16), UCMJ. and hald that the statutory interplay among Article 120(c)(2), UCM). Articla 12006140, UChal,
and Article 120(£)(16), UCM, resutted in an uncenstitufional burden shift to an accused ™) {citing Prather, 69 M.J. at 343},

tedmo, 69 M.J. at 464 (nternal citations oritted).
UMY, art 120,10 U.5.C. § 920.
UCM), art. 12005, 10 US.C. 5 920(f).
Adisstan and History, SAPRO, http: fwww.saprmil/index php/aboutmission-and-history (last visited Aug. 21, 2013}

T 5ExUAL ASSAULT PREVENTION AND RESPONSE, DEF'T DEr, DEPARTMENT OF DErENSE Annual REPORT ON SEXUAL ASSAULT IN THE MILITARY: FiscaL
Year 2012, at 13 fig. 6 (2013}, avarleble at Wttp #wwiv sapr.mil/public/docs /reports/FY12_DoD_SAPRO_Annuat_Report_on_Sexual_Assauli-
VOLUME_ONME pdf (hereinafter SAPRC RerorT].

fd, Annex A, at 1. Nate, this is not a term defined in the UCM, instead it is a1 term used to encompass muitiple acts probitited by the UCAAL. fd,

Rosa Brooks, 15 Sexuat Assault Really an “Epidermic'?, Foreion Poucy, July 10, 2013, http: AAvrww foreignpolicy.com/articles/2013/07/10/
15 sexual_assault_really_an epidemic?page=0.0.

Id. {citing Fisher, ef. al, NAT'L INST. OF JusTice, THE SEXUAL VICTIMIZATION OF COLLEGE WOMEN (20002} (The avthor added the percentages of
rape and attempted rape added to the 15.5% of “'sexually vichimized' n somue ather way"” to obtain the total number cited).

td (citing NaTL Cristiac JusTice Rererence Serv., US DEPT JusTiCE, CAMPUS SEXUAL ASSAULT STUDY, Finat REPORT (2007},
hitps: //wweineirs gov/app/publications /abstract. aspx 0 =24301).

Exec. Order Mo, 13,593, 76 Fad. Reg. 78,451 {Dec. 16, 2011, avarlable at http:fwrwe ot gov/r/frd/ Military_ Law/pdE/MCM_2011-EQ_13593.pdi
Karen Parrish, Officials Explain New Sexunt Assault Policies, U.S. Dep't Der. (Apr. 23, 2012), httpAeww.defense gov/news/newsarticle aspx?id=N6052
DTM 11-603. Expedited Transfer of Miliary Service Members Who File Unrestricted Reports of Sexual Assault, dated December 16, 201,

Statermant from Secretary Hagel on Sexual Assaulf Prevention and Response, U.S. Dep't Der {April 8, 2013),
http:Awwwe defense pov/releasesfelease aspx?releaseid =15917,

id.
HR. 1360, 13th Cong. {as received by Senate, Jul. 8, 2003%; $1197 113th Cong. § 555 (as reported by 5. Comm. on Armed Services, lur. 20, 2013},
id. at & 544,

Secretary Hagel's Statement on New Sexuaf Assoult Frevention and Response Measures, U.S. DEP'T Dek, (Aug. 15 2013,
hitp-Awww.defense gov/releases/ralease sspx?relsaseid=16205.

ld.

Military lustice Improvement Act of 2013, 5. 967 113th Cong. (2013) (amends Title 10 of the United States Code), avarlable at
http‘.//www.gpo.gov/fdsys/pkg,’ﬂ!LLS—H3596713/pdff8|LLS-T]BS?&?IS.pdf.

MeCaskil & Sanchez. supra note 2.

id.

id

51197, 113th Ceng. § 532 (as reported by 5. Camm. on Armed Services, Jun. 20, 3013)
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fd at 535,

id.

fd. at & 536.

id at & 537

Id at %539

id.

fd at § 553

fd at 86541, 542,

fd at & 544,

id. at & 545,

id. at § 546.

id at 2552

Id, at 5 555.

fd.

fd at § 540.

Id. at & 558.

fd. at $559,

Seedohn D. Altenburg, Mifitary Jusiice, MATIONAL SECURITY Law: FIFTY YEARS OF TRAMNSEQRMATION —AN ANTHOLOGY (2012).
See H.R. 1960, 113th Cong. (as received by Senate, Jul 8, 2013); 5. 1197, 113th Cong. (as reported by 5. Carmm. on Armed Services, Jun. 20, 2013).

Charles Stimson & Steven P. Bucci, Changing the Military Justice System: Proceed with Coution, May 2, 2013,
hitp:feraw heritage org Aesearch/reports/2013/05 changing-the-military-justice-system-proceed-with-caution.

H.R. 1960, 113th Cong. & 549 (as receivad by Senate, Jul. 8, 2013).

fa. at § 531

Id.

Id. at § 545.

id.

id at § 547,

fd.

MORTIMER CaPLIN Pue. SEry. CTR, UNiv. Va ScH. of Law, How To GET A JoB in A Puslic Derenper’s OFrice 5, avaifable af
Rttp:Avwww law.virginia.edu/pdf/pubservice/defendersmanual 101.pdf.

td.

Officewde Training Plan, Miam Dape Pus. Derenoer, 4-5 (Ocl. 7, 2005), http:Hvannw pdrmiami.com/officewidetrainingplan.pdf.
Hiring PRACTICES OF CaLiFornia Pusiic Derenper OFFIces & (2009), available at

http:Awww taw. berketeyv.edu/students/Career_services/ads/ 2009 CAPDHIringGuide pdf.

Id at 26.

id. at 30.

See, e.g, id at 25 {San Bernadino County mentar program); Tim Wilson, Tramng, Okia. CnTy. Pus. DEFENDER,

http: AAwww.okiahomacounty.org /departments/publicdefender/training.asp (last visited Sept. 10, 2013) {"All inaxperienced |awyers (those
with less than ten jury triais) are paired up with semor lawyers for any tnals "), Wyo State Pus. Derenper, GFFICE OF THE PusLic DEFEMDER
STRATEGIC PLan 4 (compiled by Diane Lozano, 8th ed. 2009), svailable at hitp wyodefender statewy.us Ailes/strategicplan pdf ([M1ast of
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See, eq, Divisions of the Public Defender’s Office, Cook Ty ILL., httpffevew cookrountygov com/partal/server.pt /commuomty/
publhc_defender,_law _office_ot/260/dwisions_of the_public defender?:27s, office (last visited Sept. 10, 2013} {Division of Professional
Crevelopment); Pragrarns, Tex. DEFENDER Serv., http/Awwnw texasdefenderorg/index phpPoption=com_contentbview=secthion&layout=blog&
d=10&Itemid=63 (click on "Training and Education”) {last visited Sept. 10, 2013); Tim Walson, Training, OkLa. Cuty, Pub. DEFENGER,
hitp://www.oklahomacounty.org /departments/publicdefender/training asp {last vistted Sept. 10, 2013).

Training and Continuing Legol Education, DeFenDER ASSOC. OF PRiLADELRH!IA, htp:Awwiw.philadefender org /training.php {last visited Sept. 10, 2013}
In same yunisdictions, such as Califerma, most misdemeanars are tried before & jury. In other jurisdictians, ke Maryland, misdemeancrs are
benchtnals.

See, e.q. Logal Staff Employment, NY. Cnty. DisT. ATTORNEY'S OFF, httpi//marhattanda org/legaf-staff-employment (last visited Sept. 10, 2013}
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2013) C"Entry level Assistant District Attorneys begin their tenure at the District Court Bureau where they prosacute misdemeanor crimes and
vintation offenses "}; Julie Reynalds, How to Become o Prasecutor, D C. Bar, (Jan 2007),

http./www.dcbar org Aor_lawyers/resources/publhications Avashington, lavyer/january_2007/prosecutor.cim (In the U S, District Attorney's
for the District of Columbia, new prosecutars start i the general misdemeanor or appeliate secthion.).

SurroLk Ty, DisT. ATTORNEY's OFT., supra note 170,

Assistant District Attorneys, QuEEns DIsT. ATTorwey's OFF, hittp fwww.queensda.org/adahtml (last visited Sept. 10, 2013} ("[F]rst-year
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foundatrons of trail advocacy); tegal Tramng, NY. CuTy. DIsT. ATTORNEY'S OFF,, http-/#/marhattanda org /legai-training (last visited Sept.

10, 2013) ("Besides formal training, ADAs receive informal mentoring from their supervisors and more experienced peers”); The Benefits

of Working at Justice, Dep's JusTice, hitp fwww Ustice gov/careers/legal Avhy-justice html#mentors (last wisited Sept. 10, 2013) {"When
attorneys with less than five years expenence join Justice, they are assigned a more expenenced atiorney ... [the mentars] help these
attorneys build thair confidence and shorten their learning curve.”): United States Attarney’s Office Northern District of Minois, Dep'T JusTice,
http:Awww justice gov/usao/itn/about htm| {last vistted Sept. 10, 2013} ("Mew(] AUSAs are quickly assigried respeonsibilittes i investigations
under the supervision of more seniar prosecutors. ).

See, e.g., About the Office, US Dist, ATToaNeY's OFe. § DistricT Fia, http:/wvrw justice gov/usas/fls/office himi (fast visited Sept. 10, 2013)
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Ore, http:Awww.gueensda.arg/ada html (last visited Sept 10, 2013) ([ TIhe Queens Distrct Attorney's Office conducts moanthly lectures .,
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Tratning, BLY. CuTy. DisTRICT ATTORNEY'S OFF, htip://manhattanda org/legal-training {last visited Sept. 10, 2013) ("Traning begins with
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advocacy, grand jury procedures, supreme court practice, and hamicide proseculion Additionatly, the office offers extensive ongoing training
programs that allove ADAs to remain abreast of changing legal matters and 1o develop expertise in particular areas of law."); NaT'L DIsT.
ATTURMEYS A55'N, NATIONAL PROSECUTION STANDARDS 14 (3rd ad. 2009), available at
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fd at 13.
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