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P-ROGCGEEDI-NGS
10: 03 a. m

MR.  SPRANCE: This is Bill Sprance,
t he Desi gnated Federal Oficer.

And this neeting of the Victim
Servi ces Subcomrittee is now open.

CHAI RPERSON FERNANDEZ:  Good nor ni ng.

Thank you, everybody, for show ng up
in such horrible weather.

And t hank you for everybody who is on
the phone who is trapped or otherwise ill for
bei ng here.

Bill, is that you?

MEMBER CASSARA: | am here.

CHAI RPERSON FERNANDEZ: Ch, okay. You
sounded far away in the distance. Ckay. Now
you' re okay, though.

MEMBER CASSARA: That's what nmy wife
says.

(Laughter.)

CHAlI RPERSON FERNANDEZ: | think that

one of the first things that I would |like to do
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this norning is | ook at our agenda and fi gure out
the process that we want to take on in noving
t hrough this agenda because | think that we all
need to be on the same page with regards to how
exactly we're going to tackle the anount of
information in front of us.

So, what | would like, first of all,
is for the staff to tell us what their thinking
was on how to get through this material and what
structure they had in their m nds when they were
putting this all together, so that we can sort of
follow, have an idea of how this should nove
forward.

So, with that, Sherry, can we turn it
over to you, so you can talk us through how we
shoul d be | ooking at all this?

CDR. KING Sure. W set aside this
entire day for deliberation, because that is what
| think the hope entire group thought that you
felt like you needed to tal k about --

CHAI RPERSON FERNANDEZ: Ri ght .

CDR. KING -- what we had so far and
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where you want to go from here, and whether you
need nore wi tnesses or nore information.

Since the last discussion, | think I
sent you out a new outline. In that, | did
yesterday i nclude the topics, the other concerns,
that | have gotten from Dean Anderson. | think |
included those where | thought they were
appropriate. But you may want to put themin a
di fferent place.

As we have gone through this, we have
| ooked at it a couple of different ways.
Oiginally, we thought we were going to work in
the outline, take things fromthe transcript, and
then, give you information. One of the probl ens
with that was that, for the CVRA and Victins
Rights, we didn't get a | ot of testinony.

Oiginally, at the | ast neeti ng we had
pl anned to have several DQJ people present, as
wel | as Doug Bel oof and other people who would
tal k about the states and perhaps not necessarily
an opposing view, but a nore expansive view of

victim rights than the Departnent of Justice
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takes. Unfortunately, the DQJ couldn't be there.
And so, the information we had, except for from
Doug Bel oof, was really all on paper. It is from
the Attorney CGeneral guidelines that we had, the
UCMJ, and we have a coupl e of other articles, and
that's all we had.

So, instead of trying to fill out the
transcript and use the outline, we decided to
start witing a draft for you, not to do your
witing, not to put in any opinion, but kind of
to show you what we do have and help you try to
fill in where you want to go with those.

And so, we started wth wvictim
services or victim rights for a couple of
reasons. First of all, it is the first one in
the outline. But, nore inportant is | think
victimrights is what really is the basis for the
rest of your discussion. Victimrights kind of
is going to play into when you tal k about the
services and adequacy of services for the SARCs
and the victimadvocates and the victimliai son,

and maybe the prosecutors and how they enforce
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and uphold victimrights. The basis for that is
going to be what the victimrights actually are
and what rights they have, and should those be
expanded or not. So, that is why we thought that
this would be a good place, at least in our
m nds, to start.

And one of the things we are required
to do is conpare victim rights that are in
policy, CVRA, and in the NDAA. And so, we did
that. \Wien you decide to do this and actually
wite the report, you may want all the rights
listed and all this discussion nostly in
appendi ces and not in the report itself, because
it makes it quite |ong. | don't know. But we
put it in here for now, just so that if you are
reading through it or reading it or want to refer
toit, it is all at least in the sane pl ace.

Essentially, that is the first half of
the report. Up to page 11 is just going through
the rights. Some of the what the | egislature set
out for us to do was superseded by the NDAA

because of the rights are included.
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But, when we started | ooking at it, we
came up with still several issues that we thought
you m ght want to discuss. And so, we nmde a
list of the issues. That's not certainly a
limtation on what you should discuss or even
sayi ng that you have to discuss all those things.
Those were just things that we thought cane up.

Basically, as far as the rates go, |
don't know if you want ne to go through them and
do a discussion of that.

CHAI RPERSON FERNANDEZ: Vel |,
bef orehand, can we go through +the outline
again --

CDR. KING Yes.

CHAI RPERSON FERNANDEZ: -- and talk
about anything that was added from when we had
t he conversation on the phone?

CDR KING Right.

CHAI RPERSON FERNANDEZ: Because there
were also a few things that we said that should
be added on the phone call, and | just wanted to

know i f those were added into --
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VEMBER ANDERSON: Are we | ooking at
potential issues for deliberation? |Is that what
we are calling the outline?

CDR. KING No.

MEMBER ANDERSON: | ' m sorry.

CDR. KING Potential issues for
deliberation is a two-page --

MEMBER ANDERSON:. Yes, |'ve got that.
| also have sonething else that |ooks |ike an
outline, but --

CDR. KING You don't have the whole
thing. Oh, yes, that is the whole thing.

MEMBER ANDERSON:  Yes.

CDR. KING That is the outline.

MEMBER ANDERSON: Yes, that's what |
t hought .

MEMBER HOLTZMAN: That is a two-page
docunent <called "lIssues for Deliberation for
Victim Services Subcomm ttee"?

CHAlI RPERSON FERNANDEZ: It is nore
t han two pages.

CDR. KING It's three pages.
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CHAlI RPERSON FERNANDEZ: | t IS
basically the outline.

CDR. Kl NG Ma' am there's an
outline --

MEMBER HOLTZMAN:  Yes.

CDR. KI NG -- that starts with the
m ssion statenent, the Subconmttee m ssion
st at enent .

MEMBER HOLTZMAN: No, | don't have
that. Wen did you send that?

CDR.  KING I think | sent that
separately.

STAFF MEMBER:  Yes, we didn't resend
that since we brought it here, but it has been
sent out previously. |"m trying to think of
when.

MEMBER HOLTZMAN: | would just like to
be on the sane page as you are.

CDR. KING  Absol utely.

MEMBER HOLTZMAN. So, if you can tel
me what docunent that you are |ooking at, | wll

see if | have it and I'Il try toread it.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

12

MEMBER ANDERSON: So, it nust have
been circul ated after the tel ephone conversati on,
the email, because it includes sone of the
materials in that.

CDR. KING Yes.

MEMBER ANDERSON: So, it is a fairly
recent situation.

CDR.  KI NG Ri ght . Yest erday |
i ncluded the things that you had emuail ed ne.

MEMBER ANDERSON: Yes, yes. So, at
the top it says "29 January 14 Draft".

CDR. KI NG Ri ght . We put that for
t oday.

MEMBER ANDERSON:. Ckay. Yes.

CDR. KI NG Most of this isn't
significantly --

VEMBER HOLTZMAN: Do you know what
woul d be really helpful, is if soneone could just
emai | me that docunment, because | have to go back
into ny office email and, then, look for it. |
mean, if someone could just email it to ne right

now, that would be really great.
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CDR. KING W are looking for it.

MEMBER HOLTZMAN:  Sorry?

CDR.  KI NG W are looking for it,
am

VMEMBER HOLTZMAN: Oh, okay. Thank
you.

MEMBER CASSARA: And when you do t hat,
if you could copy ne, because I'm not in ny
office? I'mtrying to dothis renotely and it is
not easy.

CHAI RPERSON FERNANDEZ: M chell e, you
don't have it on your --

MEMBER ANDERSON: Wl |, you know, the

thing is, nmy email is connecting. | was | ooking
to send it to Liz right now. But, for sone
reason, ny email is not connecting.

(Wher eupon, the foregoing matter went
off the record at 10:12 a.m and went back on the
record at 10:17 a.m)

CDR. KING |If we can just get back to
this discussion for alittle bit?

If we can just get back to this
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di scussion a little bit, one of the things we did
was, first of all, lay out all the instructions
and all the rights. That is the whole first
section, like | said. So, we did not at this
poi nt go through each of the individual services'
i nstructions.

What happens in the mlitary is that
the DoD sets out a policy that is fairly genera
i n ny understandi ng of what all the services need
to conply with and inplenent. And then, each of
the services wites up an instruction that
basically --

CHAI RPERSON FERNANDEZ: Sherry, let ne
stop you there. Let's just go through the whole
outline before we go piece-by-piece --

CDR KING Okay.

CHAlI RPERSON FERNANDEZ: -- just to
make sure that we cover, that on the outline are
all the topics that this group wants to cover
And then, let's take a deeper dive.

CDR.  KI NG Ckay. The only thing |

was just saying is that's why we didn't include
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all the specifics from each of the services,
because they basically enconpass the sane thing
as the DoD instructions, just in nore detail in
how you i npl enent themand things |like that.

The CVRA in the outline that we |isted
the rights enunerated, and that is sonething we
included in this draft report. Renedi es, we
included a little bit in the back, but that is
one of the things that we had sone problem
getting information on right now, because we
didn't have the U S. Attorneys and DQJ people
come to tal k about that.

Restitution, we did not include
anything at this point in the discussion.
Al though that is sonething certainly that this
group can look at, it is also sonmething that the
NDAA legislation sent over to the Judicial
Process Panel to specifically look at. So, you
may decide you want to or you may decide you
don't have enough information and don't want to
| ook at that at all.

Enf orcenent mechanisns, we did not
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di scuss that at all in this paper, other than a
little bit of the discussion in the back on --
t hat Doug Bel oof gave us information on.

And then, we didn't discuss shortfalls
or issues with the CVRA at all because we really
don't have a lot of information on that. That is
really nore analysis than it is just the actually
taking the policy and synthesizing it down. So,
there's nothing on that.

The 2014 NDAA provi si ons, we
di scussed, we set out what the provisions were.
W did not do a lot, we didn't do any particular
analysis, but what we did do is in the second
part of the report, we took -- it is No. 3 on
page 11 -- we took sone of the issues or sone of
the rights in the NDAA and did not analyze
whet her they are good or bad, but nore a factual
descri ption of what can happen in the mlitary or
what the mlitary process is.

Most of it is from a congressional
study that we have that | know we sent you at one

time or provided in your naterials. Alittle bit
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of it was fromthe discussion that you nmay or nmay
not have been present for in June at the RSP from
Captain Crow on mlitary procedure. And t hen,
sone of it, | don't know that we have anything
other than the UCMJ right now, which at sone
point we will need to get other information from
perhaps to give you or to have a discussion on
it.

So, we didn't talk in detail about any
of these things, but we did list expedited
transfer as sonething that a Conmander can do as

far as reasonable protection fromthe accused.

MEMBER CASSARA: Hey, Sherry, |I'm
sorry to interrupt. Can | ask you to speak a
little bit closer to the phone? | can't hear
you.

CDR. KING Oh, sure. |I'msorry.

We al so di scussed MPGs and ot her neans
of restricting the accused, including pretrial
confi nenment, not froma discussion of whether it
is good, bad, or how to inplenment it. W just

wrote up the process and the UCMI provisions that
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apply, and the ways a Commander has to order
confi nenent or |esser neans of restriction, as
wel | as how confinenment works in the military.

W also described the  pretrial
confinenment hearings in this section for you,
di scussed Article 32 hearings as far as what they
are and how the | egi sl ature changed the standard
from being nore of a discovery tool to a
determ nati on of probable cause, which certainly
that is a point for you to discuss as far as the
victinms' participation should or should not have
to be.

We did not go into clenency or rel ease
or escape of the accused at all at this tinme. |If
t hose are issues you do want to discuss and have
sonething that you think you should be in the
report, we will put it in there. But this is
just a draft setting out sone of the very basic
t hi ngs. It looks long, but it is really nore
basi ¢ things.

We di scussed sonme on the right not to

be excluded in any public proceeding, and not

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

19

fromthe standard of trial so much, but fromthe
standard of what are public hearings and what is
decided in places that are not public, such as
confi nenent.

W wote up a description of how
pretrial confinenment happens, and that is a
Commander who orders pretrial confinenment, nakes
a basis for finding that it is necessary. And
then, there is a review officer who conducts a
hearing, but it is not a public hearing in a
courtroom like it is in other state or federa
courts. It is a limted hearing where the
accused is present along with an attorney. And
then, the hearing officer considers other
witings, but it is not a public proceeding.

And | thought that was sonething you
mght be interested in discussing because,
typi cally, when you think of a protection hearing
or a bail hearing to decide if soneone stays in,
that is sonmething that would be --

CHAI RPERSON FERNANDEZ: Can | just

make anot her conment here? Again, | appreciate
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that we are going to go into what you have
witten here. M sense is, though, that this is
a conversation that we so need Meg nore, that |
woul d rather look to see what else is in this
outline that I think that we were all present.

| nmean, there's a couple of problens.
A) You guys did a good job to try to suppl ement
us because we didn't hear the hearing on the CVRA
because they weren't able to cone. So, we are
sort of looking at this on first blush. W
haven't had the background of a hearing.

Second of all, our Subconm ttee expert
on this isn't present. So, | may be able to say,
"Yes, that does sound really good to ne" or "That
doesn't." ['"m just not sure that this is the
area that we should be tackling right now. I
would rather look at the other parts of this
outline and see if there are other areas that we
can tackle, but | just would like to hear from
the rest of the panel nenbers, if they thing that
that is right or if they would like to tackle

this area. | mean, | need to hear from all of
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you.

MEMBER JONES: This is Barbara Jones.

When | read through the outline, |
guess actually the 26-page subm ssion that was
prepared by the staff, it lays out what is in the
Crime Victins' Act. Actually, it is not an
anal ysis, but by conparing in one columm what is
in the Crime Victinms' Act and in another colum
what is in NDAA '14 and, then, what is in the
directives.

| am reasonably satisfied that we
mght be able to begin talking about two
guestions, it seens to ne. One, what is in the
National Crinme Victins' Act that is still not in
the mlitary reginme because it is not in NDAA

1701? And then, the other question is, after we

figure out what those are -- and | think we
pretty nmuch can tell just by looking at the
statutes and the directives -- then the next

guestion is, do we think they should be added?
Now, honestly, | have been in and out

of the Subconmttee hearing. So, | am not
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exactly sure what additional conversations or
i nformati on you have. But, from ny reading of
the subm ssions thus far, | think that we ought
to be able to at l|east begin a discussion and
answer a couple of questions that are, | guess,
our mandate here, which under NDAA 2014 they are
asking wus, basically, | think to figure out
whether or not -- and they single out, the
Congress has singled out two provisions of the
National Crine Victins' Act.

One is, do we think that mlitary
victinme should be given standing to seek
enforcenent, the way they are in the National
Crime Victinms' Act? And then, the other one
relates to plea, | believe.

But | guess all | amsaying is | think
you can read the directives, you can read the
NDAA '"14, and you can read the crinme victins
statute, and have a conversation, and naybe even
sonme t houghts and del i berati on and deci sion on --
let's start with the second one first -- do we

want to recommend or do we find that victins in
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the mlitary should be allowed to enforce the
rights they have just been given in NDAA '14? |
mean, that is one question.

And then, the other one is the
speci fic one about, | gather, the one thing that
Congress left out in terns of an ability of the
victim to be present is plea. And that is
conplicated because plea is so different in the
mlitary than it is in the civilian world. So,
it is understandable that you m ght not want to
go there without a fuller discussion of it. I
don't nean us; | nean Congress even in that
regar d.

But | think it mght be worth tal king
about the Victinms Crine Rights Act. What | have
di scovered -- or Crinme Victins' Act -- what |
have discovered, just with sonme deliberations
that we have had in the other Conmittee is that,
as you talk, it helps to generate what nost
peopl e agree with or other questions that people
have, which |I think is what you are suggesting,

t 00.
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| mean, | don't know that that is al
we can talk about today, but | really think we
shoul d probably get into that today. And | think
it will probably be very helpful. Because |
don't think this one is as global as sone of
t hese other nandates. | mean, that's ny two

cents on this.

MEMBER  HOLTZMAN: This is Liz
Hol t zman.

| amjust follow ng up on what Barbara
had said. | agree with you. | think that that

is an excellent starting point.

And, you know, if we reach a
conclusion, we could have tentative concl usions
and ask for Meg's input. She may have sone
di fferent t hought s, and that may  change
everybody's mnd, but it may not. So, | would go
as far as we can go today wthout her, which
could be to the conclusion on this one point, |
mean on this section.

There are two hol es. Bar bara, you

pointed to one that we need to address. And that
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is the difference between the NDAA -- | nean,
sorry, that is what Congress asked us to | ook at.
But the second is, what is the difference between
-- | mean, assumng that we thought the Crine
Victinms' Act should be conpletely replicated in
the mlitary, is there sonmething, in addition to
the Crime Victins' Act, that needs to be added to
make sure that there are full protections for
victins?

I n other words, the Crime Victins' Act
may not be nirvana or utopia, or whatever. W
may have sone thoughts or people nay have sone
suggestions of other things that should be in
there. | nean, the |last hearing we had, people,
our witnesses alluded to that, but we didn't get
anyt hing concrete. So, | would just like to add
that as an item to the agenda, at sone point,
whether we can get to it today or sone other
time. I think we have to |ook at whether the
Crinme Victins' Act needs to be supplenented for
purposes of the mlitary, not just reconnect,

suspension, and that is a question that we should
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al so ask.

| also think that there is one other
area, aside from plea, in terns of where there
shoul d be a question about the involvenent of the
crime victim That is at the tinme of the
deci sion about referral for prosecution, and
whet her there should be sonme right to be heard by
the conmmnd, and whether in person or a
subm ssion through papers, or whatever, whoever
is making the prosecutorial decision as to
whet her or not there are charges and what the
charges are.

MEMBER ANDERSON: So, | think we all
very much wish that Meg were here. And | think
she will enrich our understanding of this when
she can join us, whether in these deliberations
today or in our next set of deliberations.

But | read what | think is excellent
work by the staff to lay out the basics and
conpare the different systens. Just extrenely
hel pful for us in terns of trying to identify the

gaps in victins' rights in the mlitary.
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And | guess | just think that this is
possibly an easier topic than mght require the
full day. If we have a presunption that the
rights inthe Crinme Victins' Act federally shoul d
apply to the mlitary -- and maybe that is not
the right presunption, but that is one way to
look at it -- that would be a fairly easy
direction to ask the staff to go in ternms of
drafting.

And then, we nmay hear from Bill or
from others that, except for this or not this,
and then, the question | think is the one that
Liz raises, which is | think the right one: are
there other things that we m ght need because of
the circunstances that are wunique to the
mlitary? | think that is, for ne, another
opportunity to talk about victinms' concerns and
why victins don't report or choose to only make
restricted reporting.

So, | think those issues are also
connect ed. That may give us an opportunity to

deliberate a little bit on those questions.
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MEMBER MARQUARDT: This is Christel
Mar quar dt .

| think we ought to go through this
outline and, t hen, qui ckly start our
del i berati ons. If we can cone to some
concl usi ons on some of these issues, | think that
is a good thing. But | agree with those who have
said that we can present this stuff to Meg and
she can tell us if we are overstepping where we
need to go. And then, we can talk about it
agai n. But | think we should proceed to
del i beration today on all of these issues.

CHAI RPERSON FERNANDEZ: Bill? GCh-oh,
did we lose Bill? O is he on nute?

MEMBER CASSARA: |'msorry. |'mhere.
| keep hitting the mute button and forgetting
when to put it off and on.

(Laughter.)

Technol ogy and ne are not friends.

No, | agree with Judge Marquardt. |
think that | would Iike to start getting our foot

wet, so to speak, in ternms of getting sonething
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on paper. And | think the only way to do that is
to begin our deliberations. And if it turns out
that we are on the wong path, | amsure Meg w ||
be nore than willing and able to correct us. But
| think that is where we need to be going.

And | like the fact that Sherry was
going through the outline as quickly as we can,
so we can start talKking. | love to talk;
thinking is hard for nmne.

(Laughter.)

CHAlI RPERSON FERNANDEZ: That is what
| wanted. Can we just go through the outline and
see what all the things that we need to go
t hrough, nmake sure that all of Dean Anderson's
suggestions are on there, and then, go back to
the victinms' rights section? Just so we nake
sure that we have captured everything that we had
tal ked about on the conference call and, then,
the stuff that Dean Anderson had sent yesterday
or the day before.

CDR. KING Okay. So, do you want ne

to finish it?
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CHAI RPERSON FERNANDEZ:  Sure.

CDR. KING Ckay. So, also on here,
| think -- and this includes sonme of your
di scussion -- is the right to be reasonably heard
at any of the hearings, public, pretrial,
confinenment hearings, and that is where | was
pointing out that they are not all public,
actually, in the mlitary, and sentencing and
maybe cl enmency. And then, reasonable right to
confer with the trial counsel, and we included
sonme i nformation about victiminpact statenents.

The right to be heard on the plea, |
think that is where Judge Jones nentioned that
that is not one of the rights allotted at this
time, but that is one of the rights that you may
want to discuss, whether it should be included
and, if so, how would it happen in the mlitary
since it is the tw different systenms in the
civilian. And then, post-trial clenency, you may
want to have sone di scussi on about that regarding
victimrights or not.

Restitution, as we said, that 1is
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really specifically for the JPP panel, but you
could discuss it, if you want.

And then, enforcenent nechanisns.
QO her than the list of things here, we didn't do
a whole lot of analysis on that. W can do nore
analysis and find nore information, dependi ng on
what you are interested in.

And t hen, we included the question, as
you were discussing, whether there should be
additional rights for mlitary nenbers.

And then, the next section is really
vi ctim servi ces. W have made a request, even
t hough we have gotten a lot of the infornmation to
the services, to get all the sexual assault
initiatives that have been put in place or
recomrended since 2007, since that is the term of
our requirenent, and the current status of them

And we al so did a request, as you were
di scussing cost, to try to get sonme of that
i nformati on. Wether we can get anything that is
hel pful to you or not, we haven't received

anything yet. And so, once we get things, that
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will give you nore room for discussion, and you
will be able to decide whether it is helpful or
not or if you want to nmeke additional requests
for information.

And then, the outline goes into the
different support people in the mlitary, the
victim advocates and SARCs, their role in the
i nvestigation, prosecution, and adjudication,
which is right in the ternms. Staff and manni ng,
we have heard sonme of them about who it is, how
t hey are appointed, how many of them there are,
if they work full-time or they are part-tine
peopl e who have another job in the mlitary.

And then, civilian conparisons, |'m
not quite sure why we have two there exactly, but
maybe is supposed to be federal and one state;
"' m not sure.

Fam |y advocacy, we added t hat because
fam |y advocacy typically has always been famly
donesti c viol ence. But, as | think you have
heard |ots of people talk about, the famly

advocacy, donestic violence also includes sexual
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abuse. And, right now, as far as | think sone of
our witnesses talk to us, we have two tracks, one
if you were assaulted by someone who is not a
fam |y nmenber or someone who falls under donestic
vi ol ence and, then, support fromfam |y advocacy
for people who happen to be married or in a
relation that qualifies wth a person who
assaulted them

And so, you have been given sone
information on that, but you may want to talk
about that nore and decide if that is the
appropriate way to keep handling that, in two
separate tracks, or if you want to join them or
do sonething else with that, because that is
certainly sonmething | think you have heard sone
about .

And t hen, nedical/nental health in the
mlitary system who gets treatnment and how it
wor ks.  You have tal ked quite a bit about that.
| don't know if we have all the issues that you
may want to discuss, but we have kind of laid

them out as far as nedical treatnent and, then,
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mental heal th counseling.

COL HAM If | could just junp in one
second, there's a typo. It should be 2014 NDAA
under security clearance concerns. If you
recall, there was sone discussion on whether
sonmeone who seeks nental health counseling as a
result of a sexual assault has to reveal that on
the security clearance form

The NDAA 2014 resolved that issue and
says sonmeone can answer truthfully no to that
guestion on the security <clearance form
guestionnaire. So, that was one issue that was
out there that the NDAA answered. O course, you
are free to say anything else, any other
suggestions on that.

Wy not nmaybe just step back for a
second? As the outline sets out, there are
really three mmjor areas that you have been
tasked to exam ne that Mai tal ked about with the
staff. One is victinse rights; one is victim
services, including special victim counsel, and

the other is kind of sonme of the catchall stuff.
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My thought would be that it would be
hel pful to divide up primary points of contact
anongst the Subcommttee to deal with sone of
t hose and carve out special victimcounsel to go
in with the reporting options and all that Kkind
of stuff, to kind of even out the workl oad.

So, | guess as an unbrella, as Sherry
is going through the nore details, an unbrella,
it kind of divides up into three areas: again,
the Victim Rights Act, which was one reason we
t hought you mght want to tackle sonme of that
today; the victim services area mnus special
victim counsel, and then, the special victim
counsel reporting, et cetera, ar eas, and
everything you can think of in that.

And then, Dean Anderson, | think what
Sherry tried to do was put in everything that you
had sent in an email sonmewhere in there.

CDR. KI NG It may not be the exact
pl ace you think they should go. But when | was
goi ng through here yesterday, | just tried to put

them in in a place that | thought it m ght
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logically fall. 1 don't know if they do or not,
but your concern had been about nedical records
or treatnent. You mght go over it when we get
there. Wen you are ready to discuss that, go
over what it says in the NDAA, and then, you can
decide if you think that is sufficient or you
want to make ot her reconmendati ons.

And then, we have the VictimWtness
Li ai son service. That is really where you
address the role of support personnel during the
court-martial process. And it may be that you
t hi nk what we have now is sufficient or that you
want to make a suggestion that sone of the other
peopl e support the victim through that process.
Al so, the SARCs are victi madvocates or that they
have anot her group of victimadvocates. | don't
know. But, anyway, that is another system

And that is kind of where | included
your concern, Dean Anderson, about basically sort
of valuing or believing the accused over the
victim since that would relate to the charging.

| don't know, | couldn't figure out where to put
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t hat exactly, but --

MEMBER ANDERSON:.  Well, you know, it
is interesting because that one -- and everyone
shoul d be perfectly fine if someone believes the
accused over the alleged victim | think that is
what the crimnal justice systemis designed to
do.

This is actually slightly different.
As | understand it, being a good mlitary sol dier
provides itself a defense or having essential
mlitary skills. Maybe | am wong about that,
but let's clarify that because | think, at |east
in sone of the testinony, that is the sense that
| got.

l"msorry, | didn't nean to --

MEMBER JONES: | think the NDAA '14
basically abolished that as a defense, but you
can correct me if I'mwong on that.

CDR. KING In charging, | think. As
far as considering whether the charge --

COL HAM Let's lay out what exactly

the NDAA did, and you can decide if it 1is
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adequat e.

| don't want to go too nuch in the
weeds, but you may decide it is enough or isn't
enough. Court-martial is divided into parts,
some of which are by Executive Oder, sone of
whi ch are by statute. And then, there are things
that are <called discussion, which are not
statute, which are not Executive Order, which
case lawtypically calls the, quote, "non-binding
di scussion,” meaning not binding on the court,
not bi nding on anybody.

So, there is a list in the, quote
"“non- bi nding discussion” of considerations a
Commander coul d take into account in determnning
how to handl e an incident. One of those was the
character and service of the accused.

So, the NDAA would say that's got to
be taken out. The issue for you is, is "non-
bi ndi ng" what was in there? So, is it non-
binding while it is not in there? I n other
wor ds, did what Congress do achi eve/ address the

concern that you perhaps mght want to comment
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on?

CHAlI RPERSON FERNANDEZ: But if it is
not in there, how can we take it into
consi deration?

COL HAM Because it is non-binding.

CHAI RPERSON FERNANDEZ: Eit her way?

COL HAM  Un- hum

MEMBER MARQUARDT: You coul d say that
t hey cannot take it under consideration.

COL HAM  Yes, yes, yes.

MEMBER MARQUARDT:  Yes.

COL HAM  Just nmake it explicit.

MEMBER HOLTZMAN: Vel |, of course,
t hen, you have the question of whether it is to
be taken into account with regard to sentenci ng.

COL HAM That is a separate question.

MEMBER HOLTZMAN: Right, that is a
separ at e questi on.

And by the way, | got an email. [|I'm
on ny honme conputer. There is an email from Meg
Garvin. | think sonmeone should respond to her.

Hel | 0?
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CDR. KING W are all |ooking. On,
there we go.

MEMBER HOLTZMAN:  Soneone shoul d j ust
tell her that she can call in or whatever. I
think she can. Isn't that right?

COL HAM | sent her the information.

MEMBER HOLTZMAN: So, | would send it
agai n.

COL HAM 1'Il send it again.

M5. SAUNDERS: No, it is in her email,
t hat chai n.

MEMBER HOLTZMAN:.  She just sent that
out and sent it again.

M5. SAUNDERS: She responded to your

emai | .

COL HAM | sent it. So, she has the
call-in information.

M5. SAUNDERS: So, we will just tell
her, please go ahead and call in now, if she can.

MEMBER HOLTZMAN: Uh- hum That's
right.

VEMBER ANDERSON: It sounds like in
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sonme ways it is reassuring, that a nunber of the
concerns that | Jlisted have been at |east
possi bly nodestly, maybe entirely, addressed by
the NDAA. | think it would help naybe to focus
on those at sonme point or if the staff could
direct us to sonme of those specific provisions,
so that we could | ook at some of those.

Because | think these are concerns
that are floating around and are certainly
historically valid and may be conti nued concerns
that we want to forthrightly address in our
materials, in our report.

CDR. KING | think our intention was
to -- we wote a draft for this section on the
CVRA. And so, our intention is to take your
i nput as to how you want it, the format you want
it and what you |ike. And then, we wll go
through and do that for each of the other
sections. That is why | included your issues
where kind of | thought they m ght be, where we
would include that information, anong other

I nformati on.
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COL HAM W did send out, Dean
Anderson, a summary of all the NDAA provisions,
and we can pull fromthat. W can summarize it
further for which provisions we think apply to
t he Subconmittee. Wuld that be nore hel pful ?

MEMBER ANDERSON: Yes. | think |
haven't connected necessarily that sunmary to t he
concerns that | had. So, just in doing that,
maybe recircul ating that and, then, we can take a
| ook at that, those materials, and deliberate
nore carefully on it.

CHAI RPERSON FERNANDEZ: | wonder if we
can at least just flag that, that we need to just
| ook at the NDAA provisions and di scuss whet her
we think that that 1is sufficient or not
sufficient.

M5. SAUNDERS: And t he NDAA provi sions
are at the beginning of the outline, too. Under
Subcomm ttee Effect and Scope, that was fromthe
original provisions from the 2013 NDAA And
then, right below that is new NDAA provisions for

RSP. So, that woul d have been what cane out of
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the 2014 NDAA. That is right at the begi nning of
t he outl i ne.

COL HAM Right. But she is talking
about the specific provisions that apply to her
concerns, | think.

CHAlI RPERSON FERNANDEZ: | think we
just flag that for the tinme being. Can we do
t hat ?

VEMBER ANDERSON:. Yes. | "' m not sure;
I think we should spend a Ilittle tine
del i berating on those.

CHAI RPERSON FERNANDEZ:  Absol ut el y.

MEMBER ANDERSON: Because it seens
like 1'm not sure that they all fit in the
section, obviously.

CHAI RPERSON FERNANDEZ: They nmay not.

MEMBER ANDERSON: But | do think that
it goes to some fundanental questions about
whet her or not victins have faith in a system and
are willing to report at all or are willing to
make restricted reports or unrestricted reports.

| think maybe it 1is a separate
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section. Maybe it is at the begi nning; maybe it
is at the end. Maybe there is a way we can
i ntegrate sone of these concerns throughout.

But | do think that it is worth
spendi ng sone tine tal king about these, fromthe
perspective of the victinms and victins advocates
that we heard from what are the concerns wth
the system

CDR. KI NG Ri ght. And there is no
magic fornmula to this outline. W just kind of
put it together.

CHAI RPERSON FERNANDEZ: Ri ght .

CDR. KING W can revise it.

CHAl RPERSON FERNANDEZ:  Yes, yes.

CDR. KING If you tell us you want it
revised, we will revise it. You know, it is not
a hard-and-fast outline that isn't subject to
change. W just tried to put sonething together
that included the things you have to discuss.

CHAI RPERSON FERNANDEZ: Ri ght, and ny
hope is that, while we are going through this, we

can just highlight and flag issues as we are
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going down that we are going to have to go back
and del i berate on.

CDR.  KI NG Yes, yes, that sounds
good.

Representative Holtznman?

MEMBER HOLTZMAN:  Yes, ma' am

CDR.  KI NG We have the current
outline that we are going on with the added
changes from yesterday available by email. But
we don't have your home email or where you --

MEMBER HOLTZMAN: No, no, |'m on ny
office email system

CDR KING Okay.

VMEMBER HOLTZMAN: So, if you send

me - -
COL HAM  And we sent it.
CDR. KING Ch, okay. So, they sent
it to that email. |If you have the brand-new one

that we just sent you a few m nutes ago?
MEMBER HOLTZMAN:.  The brand- new what,
outline?

CDR. KING Yes.
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MEMBER HOLTZMAN:.  Ch, |'m | ooking at
the old outline. That's no good?

CDR.  KI NG Wll, it is good except
for the additional changes from M. Anderson,
from Dean Anderson, that we included yesterday.

MEMBER HOLTZMAN: Ch, | see.

CDR. KI NG That's where the
di scussion is and that is in the new version.

MEMBER HOLTZMAN: Ch, okay.

CDR. KING So, that is the only real
difference | think right now from the one you
have.

MEMBER HOLTZMAN: Ch, okay.

MEMBER GARVI N: I am announcing ny
presence. This is Meg Garvin. | just joined.

CHAI RPERSON FERNANDEZ: Hi, Meg. Hope
you're feeling better.

MEMBER GARVIN. |'mgetting there.

CDR. KING  Ckay. Mg, we were just
goi ng through the outline right now, just to kind
of talk about what is in there. And then, |

think we are going to tal k about where you want
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to go and what you really want to di scuss today.

But | was going through the outline,
and | think we are on the second page or third
page, no, fourth page, where we are tal king about
the VictimWtness Liaison. And then, | amj ust
getting to the special victins counsel.

MEMBER GARVI N.  Ckay.

MEMBER HOLTZMAN. Excuse ne. Sherry,
are you there?

CDR. KING Yes, | am ma' am

MEMBER  HOLTZMAN: This is Liz
Hol t zman.

| am just trying to understand. So,
t he docunent that you just sent nme at 10: 15 which
says, "Victins Services Subcommittee Qutline,"
that's the outline that we're working fronf

CDR. KING Yes, ma'am

VMEMBER HOLTZMAN: Ckay. Thank you.
| wanted to make sure. | think I was on that,
but okay.

MS. SAUNDERS: Did you send that,

Julie?
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M5. CARSON: | sent it, uh-hum

M5. SAUNDERS: It should have cone
fromJulie Carson.

M5. CARSON: It cane from Julie
Car son.

MS.  SAUNDERS: So, | sent you one
earlier, and then, Julie Carson sent you a nore
recent version.

M5. CARSON: | can tell you what tine
| sent that.

CDR.  KI NG There's not that nuch
di fference.

MEMBER HOLTZMAN:.  The only docunent |
just got fromyou is sonething that was sent at
10: 13.

CDR.  KI NG And that came from ne,
from Sherry?

MEMBER HOLTZMAN:.  Yes.

CDR.  KI NG Ckay. Julie Carson
also --

M5. CARSON: | sent it at 10: 24.

CDR. KING -- sent you one at 10: 24.
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MEMBER HOLTZMAN: | don't have that.

| don't have that. No, | don't have that in ny

emai | .

MEMBER GARVIN: | received one -- this
is Meg -- just now from you.

CDR.  KI NG W'll send you the new
one.

MEMBER HOLTZMAN:  Ckay.

CDR.  KI NG In any case, you're not
m ssing nuch off the one you' re going by.

MEMBER HOLTZMAN:  Ckay.

CDR. KI NG So, just to get through
the rest of the outline, one of the issues is
special victins counsel. That is going to
overlay a lot, | think, with victimrights. And
there's a different issue that we have here. You
probably nay have nore. But the way we listed it
is a special victins counsel role in the
i nvestigation, prosecution, and adjudication
st andi ng; what type of appeal rights there should
be. And then, that is where we put in the case,

t hat LRM case.
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Anot her issue you may want to di scuss
is discovery rights and, then, what the post-
trial role may be and, then, the role of special
victinms counsel with respect to victimcollatera
m sconduct . And | think you have heard sone
testinony about that. Services are handling it
different. So, that nay be sonmething you really
want to | ook at and nmake a recommendation as to
whet her they handle it consistently anong the
services or not.

And then, a little bit nmore with the
victimcounsel is their training and experience,
what their experience level is or what their
background is, and the training they get as a
special victim counsel, and, then, just the
staffing and structure for mlitary counsel and
how that is organi zed. Right now, you have heard
that maybe it is different anong sone of the
servi ces.

And then, inplenentation issues. One
of the issues that has been at | east nentioned is

the costs and whether they are sustainable or

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

51

not . And, then, measuring success, how do we
decide if it is a good program if it should be
continued, and if it is helping in sonme way, and
what best practices are. That may be best
practices in the civilian comunity as well as
the military.

And then, we stuck expedited transfer
in here. | amnot sure this is the place for it.

CHAI RPERSON FERNANDEZ: Under
i npl enentation issues, that neans, is that just
another word for noney? | think rather than

calling it "inplenentation issues," just "ongoi ng
financial resources”". Just make it a little bit
nore clear what we are tal ki ng about.

M5. SAUNDERS: Resources is above --

CHAI RPERSON FERNANDEZ: Ch, it is?
Ckay.

CDR. KING It also mght be how they
go about advising a victim that they have a
victins counsel .

CHAI RPERSON FERNANDEZ: Ckay. ["'m

sorry. I'msorry. That was ny fault. | didn't
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get that -- | heard you say it, but | didn't see
it. GCkay. So, cost of resources. kay. That's
fine.

CDR. KI NG It could be a nunmber of
t hings. Sonebody nentioned it here, how victins
get advised that they can get counsel, when they
get it, who assigns them --

CHAI RPERSON FERNANDEZ: Cot it.

CDR. KING -- things like that.

And t hen, expedited transfer,
obviously, there's probably not exactly a
civilian conparison to that, but | suppose there
could be in federal enploynent law, if you really
wanted to conpare it to something. But that is
certainly a big issue for victins and sonethi ng
we have heard a lot about, as far as if victins
are accused or transferred, how it should work.

And that is where sone of the stuff we
put in here about other safeguards for defendants
and MPGs and restriction and things |ike the
ot her safeguards that are | ess than transferring

a person could perhaps be val uable there al so.
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And t hen, sexual assault report, this
is where nostly | put your issues, Dean Anderson,
whether it applies or not. They kind of are
concerns, and they are really only concerns if
you nmake an unrestricted report or a report that
peopl e know about, because, otherw se, no one
knows, | guess. So, that was ny thinking, why I
put themin there.

But we didn't have any issues in here
that we could conme up with, although | am sure
there are sone, issues regarding reprisal,
i ncl udi ng di scharges of sone ki nd, whether by the
command, by peers, collateral m sconduct again.
And certainly, that is sonething | think you have
heard a | ot about and have had sonme discussion
on.

And last, control by the wvictim
deciding when they want to keep it an
unrestricted report or change it to sonething
el se or get it out of the systemtotally. And I
didn't know exactly where to put that in, but it

is certainly sonething that could be noved, if
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that is not the appropriate pl ace.

MEMBER ANDERSON:. Wel |l --

CDR.  KI NG Restricted -- oh, I'm
sorry.

MEMBER ANDERSON: Yes, let ne just
junp in on this because | think there is another
cat egory. And that is the choice not to tell
anyone.

CDR. KING  Unh-hum

MEMBER ANDERSON:  And so, here we have
unrestricted reporting, which is the nost w de
open. W have restricted reporting and
confidential reporting, but what we don't have is
a | arge percentage choosing not to report at all

MEMBER MARQUARDT: The repercussions
if you tell someone other than reporting.

MEMBER ANDERSON: Wl |, see, that is

another really interesting thing, Christel, is
this thing of the people want -- it seens to ne
that, if sonmeone suffers from sexual assault,

they're nost likely to tell their closest friend.

And their closest friend is under a command
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structure in which they are obligated to report.

MEMBER MARQUARDT: Ri ght.

VMEMBER ANDERSON: Now t hat comes up in
this, but, again, | think you all have done a
terrific job in terns of laying out what the
mlitary does and the structures that are already
t here.

| think what | wonder about is how the
structures affect the incentives that victins
experience when they're trying to make a deci si on
about who to tell and whether to tell. And so, |
think there is another category here, which is
the decision not to tell anyone, and why soneone
m ght nake that decision. And then, that is a
| ost opportunity for the mlitary in ternms of
readi ness, in ternms of m ssion.

CHAlI RPERSON FERNANDEZ: I n essence,
these are the two mlitary choices. There could
be a third personal choice --

CDR KING Right.

CHAI RPERSON FERNANDEZ: -- and | don't

know how you call that. | nean, you m ght want
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to call it individual choice. If you have A and
B and C --

CDR. KI NG But we included -- Cis
not really, | nmean, it is not a statutory choice

at this point, but we have heard quite a bit
about the confidential, being able to report to
your friend.

CHAI RPERSON FERNANDEZ: Ri ght. Yes.

CDR.  KI NG So, we kind of just
included it for your discussion. But --

CHAlI RPERSON FERNANDEZ: It is a type
of reporting.

CDR. KI NG Right, it is a type of
reporting that occurs.

CHAI RPERSON FERNANDEZ:  Ri ght .

CDR. KING | wasn't quite sure --

CHAI RPERSON FERNANDEZ: Sort of sub?

CDR KING Right.

CHAlI RPERSON FERNANDEZ: Yes, does t hat
capture the conplaint non-reporting? |  mean,
this says nothing to anybody.

MEMBER ANDERSON:  Yes, | nean, | think
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each of these are choices. Wll, actually, sone
are choices that are forced upon the victim --

CHAI RPERSON FERNANDEZ: Ri ght .

MEMBER ANDERSON:. -- by virtue of who
t hey happen to tell --

CHAI RPERSON FERNANDEZ: Ri ght .

MEMBER ANDERSON:  -- and the structure
and the obligations to tell.

CHAI RPERSON FERNANDEZ:  Ri ght .

COL HAM  The ot her subsection is not
reporting it.

MEMBER ANDERSON: That's what | think.
| think there is the decision not to report all
the way up through unrestricted reporting, which
is the nost w de-open, conmitted to the crimna
justice process that there is. But a decision to
step out --

CHAl RPERSON  FERNANDEZ: Usual |y,
there's a D.

VEMBER ANDERSON: Yes, and |'m not
sure that it's D. It mght be A It depends on

how we want to sequence these.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

58

If we talk about, any tine you're
t al ki ng about incentives, you're assum ng perfect
know edge, which, of course, we don't have in the
real world. But, assum ng perfect know edge
about what happens to these reports once they are
made, then the structures of reporting create
certain incentives by victinms about whether to
report or not.

And even absent perfect reporting or
perfect know edge, there's informal informtion
t hat peopl e have about whether or not it nakes
sense to nmake a report if one is victim zed.

CHAI RPERSON FERNANDEZ: So, in sone
ways, you are saying this is the world. | nean,
I'"'m drawing circles for matters which is non-
reporting. That's the biggest category that
you' ve got.

And then, unrestricted is probably --

VMEMBER ANDERSON:. The snal | est.

CHAl RPERSON  FERNANDEZ: - - t he
smallest. And then, going all the way down to

confidenti al .
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So, in sonme ways, if you explain it
that way, | think that each level of restriction
gets you a smaller nunber of people and the
problens with that. Because we have the nost
structures and the nost services available to the
smal | est nunber of people.

MEMBER ANDERSON: Wll, and that's
right. That's right. So, in some ways, it is
non-reporting, the potential for a restricted
report, and then, the potential for an
unrestricted report, and what are the sequences
and concerns --

CHAlI RPERSON FERNANDEZ: Yes, | got
t hat .

MEMBER ANDERSON: -- that can notivate
peopl e to choose different slots.

CHAlI RPERSON FERNANDEZ: Ri ght. I
think that's --

COL HAM Those addressed -- your
Subcommittee didn't hear a specific briefing on
the survey. Al that information is available to

you, and there was a big briefing to the full

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

60

panel in the first public neeting.

But the reasons people do report are
(A) it istheright thing to do; (B) closure; (O
protect thenselves or others. Those are the top
three reasons to report, mlitary reports. The
top three reasons to not report are, one, they
did not want anyone to know, two, they felt
unconfortable making a report, or, three, they
t hought t he report woul d not be kept
confidential .

On the 27th of June, the full panel
al so heard of reasons from the National Crine
Victimzation Survey of why people don't report
so they can conpare. And as | recall, the No. 1
reason that non-mlitary victins do not report is
they fear reprisal fromthe offender.

So, there is that conparison for you
if you --

MEMBER ANDERSON: In sone ways, |
t hi nk, Colonel Ham that is so inportant --

COL HAM  Yes.

MEMBER ANDERSON: -- that we nmay want
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to start the section on the reporting that these
are the background reasons why peopl e choose and
not choose to report in the civilian world
generally and, specifically, we have sone
evidence in the mlitary world as well.

COL HAM But that is what you're
t al ki ng about ?

MEMBER ANDERSON: That's exactly
right. | think the subtlety of what it neans
when you say, you know, these are categories,
right, it's a survey, so check a box, and those
categories nmask a lot of subtlety. But the
testinmony that we received provides further

subtl ety to what it neans when soneone says, "I

thought it was a private matter"” or "I didn't
want anyone to know." Right? Wat could that
nmean? Well, that could nean reprisals. That

coul d nean, you know, any nunber of other things.

And so, that provides us wth the
background agai nst which people nake decisions
about whether or not to meke restricted

reportings and unrestricted reportings.
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So, | think that would be a great
pl ace --

CHAlI RPERSON FERNANDEZ: But in sone
ways - -

MEMBER ANDERSON: -- | mean, just
structurally, | think that woul d be a great pl ace

to start the section and would capture a | ot of
the concerns that | think | articulated and you
were trying to put into the materials.

CHAlI RPERSON FERNANDEZ: Well, and in
sonme ways, if you are |ooking about order and
structure, it sounds |like we should have the
reporting before we tal k about actual services.

MEMBER MARQUARDT: Absolutely. That's
what | was thinking. The reporting section
shoul d go upfront. It should be first.

CHAlI RPERSON FERNANDEZ: It should go
upfront because, then, we can also talk about
| ack of services easier because you're talking
about that category that never -

VMEMBER MARQUARDT: Exactly.

CHAI RPERSON FERNANDEZ: -- we only
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provide services for the people that we know
about .

MEMBER ANDERSON: And sonme services
only conme for unrestricted --

CHAI RPERSON FERNANDEZ: Ri ght .

MEMBER ANDERSON: Wi ch nakes sense,
but, you know, these are different --

CHAlI RPERSON FERNANDEZ: That is an
area that we could end up tal king about. You've
got all these people out there. |If your |argest
percentage of victins are ones that never report,
then in some ways there is a category of services
that we need to think about, so that we can
sonehow access those individuals and, then,
ultimately, hopefully, get them to report, if

that is their goal.

COL HAM | guess the final thing to
add fromthat, | just reviewed it again, the 27
June. It was Dr. Lynn Addington who provided

that presentation from Anerican University.
The nunbers of non-reporting fenale

sexual assault victins are alnobst exactly the
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same in the civilian world as in the mlitary
wor | d. | think it was 66 percent in the
mlitary, 64 percent in the civilian.

MEMBER ANDERSON: Which |ends some
credibility, | think, to us review ng the random
sanpl e surveys of the civilian popul ati on about
why you don't report and, then, tal king about the
surveys of the mlitary popul ati on, because they
are the same percentage. So, that is hel pful.

So, maybe we're thinking about the
structure being about concerns, reporting, and,
then, services and victins' rights, because
victinms' rights kick in once the --

CHAI RPERSON FERNANDEZ: You don't have
a right unless you report. So, in some ways, you
are going like this.

MEMBER HOLTZMAN: It is like the tree
falling in the wilderness with no one present.

MEMBER ANDERSON:. Coul d you say that
again, Liz? W didn't hear it.

MEMBER HOLTZMAN: | said, putting the

victinms' right |ast, you know, because the victim
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doesn't have a right unless she or he reports it,
it is a little a very tricky philosophical
guesti on. It is like the tree falling in the
wi | derness with no one there to hear it. Does it
make a sound?

MEMBER ANDERSON:  We shoul d poi nt that

out .

CHAI RPERSON FERNANDEZ: Wl |, yes and
no. | nmean --

MEMBER HOLTZMAN: | mean, there are
rights for victins. | mean, the fact that the

victimat the nonment doesn't report doesn't nean

that he or she doesn't have a right, an inherent

right, and that will in some way at sone point be

expressed in clains. That's all |'m saying.
Anyway, | don't know or care about the

or der. | think we should just get this stuff.

The order could change at any tine, too.

MEMBER MARQUARDT: | didn't see
anything in the outline about going to a SANE
person to do an examn nation. And does that

trigger sonme other kind of repercussions? I
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nmean, even if you don't renenber, if you go to
see SANE for an exam nati on, does that
automatically put you in the systen?

MEMBER ANDERSON: | thought I saw SANE
in the outline.

VMEMBER MARQUARDT: There is sonething
in the outline. It is D --

MEMBER ANDERSON:. Yes, it is D --

MEMBER MARQUARDT: It is Di.l1,
Medi cal Treat nent.

COL HAM You can make a restricted
report to nedical personnel.

CDR. KING On page -- what is it?

MEMBER MARQUARDT: Yes, |'ve got it
here.

CDR. KING One of the things, a |ot
of the same issues are going to be discussed by
the Conparative Services Subconmttee. | know
t hey have done a lot of it.

MEMBER MARQUARDT:  Ckay.

CDR. Kl NG Because they are

evaluating the types and the quality of the SANEs
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and the quality of the place.

One of the things | think that you
mght get to look at that a little bit is when
you go to sone of the nultidisciplinary centers
or sonething where they include the SANE there,
so that you can | ook at the quality of services,
at least for the victins who get the exam nati on.
Like, is it in a safe place? 1Is it in a place
that they are confortable going to that gives
t hem supportive services at the tine?

So, that's what at least | was
t hi nki ng, not necessarily, you know, if there is
a report made, but | think that is pretty clear
in the regulations, that if you have a restricted
report, the same report is kept, but it is not
given to anybody else unless you change your
report. | think you heard sone testinony on that
at a Novenber heari ng.

VMEMBER MARQUARDT: We saw where they
went into a building that identified them as
going in for an exam nation. You know, if there

is a particular |ocation where you go, everybody
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woul d you go in.

CDR. KING Right, and that is kind of
what | would think we would want to tal k about,
is nore |like that --

MEMBER MARQUARDT: Ri ght.

CDR. KI NG -- not necessarily the
guality of the service.

MEMBER MARQUARDT: Yes. No, |
wasn't --

CDR. KING  You know, the quality of
t he exam the Conparative Services are | ooki ng at
that, | know.

MEMBER MARQUARDT: Ri ght.

MEMBER ANDERSON: Yes, one of the big-
pi cture takeaways that | had, at least -- and
maybe | amgetting into deliberations, but are we
still trying to get through the outline or are we
done getting through the outline?

(Laughter.)

CHAlI RPERSON FERNANDEZ: | think we
finally got through the outline.

MEMBER ANDERSON. Ckay, okay. One of
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the big-picture takeaways that | felt that, after
seeing so nuch, is that where the mlitary has
acted, it has done a very good job in terns of
delivering services. There is a lot of good-
faith work that 1is being done across the
di fferent services to support those who choose to
report. There are things that can be done better
that we need to talk about. But there is a
tremendous good-faith effort on the part of fol ks
to try to response to this.

Now we were seeing Lackland, which is
going to be a nodel, one hopes, a nodel
installation on these issues. And it is.

But | think, for me, one of the
guestions is, well, what is the sustainability of
that positive effort? How deep does it reach
t hroughout the services and in non-nodel mlitary
install ati ons?

CHAI RPERSON FERNANDEZ: Does that go
under the resources section, the <cost of
resources?

VMEMBER ANDERSON:.  Yes.
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CHAlI RPERSON FERNANDEZ: Because | was
concerned about that, too.

MEMBER ANDERSON:  Well, that's why |
flagged that, is sort of cost over tine and
potential for commtnent over tine. Because |
think where there is a focused energy, the
mlitary can do anything.

CHAI RPERSON FERNANDEZ:  Yes, because
the cost in resources is only under the speci al
victinms counsel. | think we need to | ook at cost
of resources overall on victimservices.

CDR.  KI NG Yes, | don't think we
i ncluded that, but in the report we shouldn't
forget to add that.

MS. CARSON: Yes, we did put the RFI
out to get the information.

CDR. KI NG Ri ght. So, the rest of
the information is just not in the outline.

CHAI RPERSON FERNANDEZ: | think nmaybe
after six legislative initiatives, it is a
general cost of resources. And there is the

spread of -- what is the word |I'mlooking for? --
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MEMBER ANDERSON:. Distribution?

CHAl RPERSON  FERNANDEZ: - - t he
di stribution, yes. More than distribution, it's
that it is present uniformy and there is equal
access. If you are at a mlitary base in
Lackland or you are in the mlitary based who
knows where, that you have the sane kind of
access. Because, if not, you're nmaking tiers of
victi ms.

CDR. KING | think one of the things
-- and this is just my opinion -- but one of the
things the mlitary has a problem with, or the
way that | have seen themdo it, is they have a
standard, that this is a basic standard, and that
everybody has to neet it. So, if sonmeone is on a
ship in the Indian Island, they're going to at
| east have sonebody who is qualified as a basic
| evel , like, for instance, to do the SAFE exans.

CHAI RPERSON FERNANDEZ: Ri ght.

CDR.  KI NG They don't have nurses
t here. They have forensic exam ners, so that

t hey can have themavail able. Now that m ght not
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be exactly the sane as soneone who works at a big
hospital where they have, obviously, other
services or Joint Base Lewis McChord, where they
have a nultidisciplinary center and they can put
themall together. But | think that is why they
say this is the minimumor this is the standard
t hat everybody has to neet, and then, hopefully,
many pl aces where there's nore people doing it --

MEMBER ANDERSON: It adjusts to the
ci rcunst ance.

CDR. KING Right.

CHAlI RPERSON FERNANDEZ: |  nean, |
think that is fine, but | think a declaration
that that needs to be out there, | don't think

that that is out there now, and the NDAA | doubt
addr esses that.

COL HAM The NDAA addresses one of
the issues of SANE and the different ways that
you have seen installations handl e SANE, either
contracting --

MEMBER CASSARA: Could | get whoever

i s speaking to speak up, please?
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COL HAM  Sorry.
MEMBER CASSARA: That's okay.

COL HAM M. Cassara, this is Col onel

The NDAA 2014 deals with SANE nurses
inthat it requires every installation that has a
24/ 7 enmergency room to have a qualified SANE.
How that will work out is to be seen.

CDR.  KI NG W are handing out a

summary of the NDAA provisions that Julie brought

with her. She also enmiled it to everybody on
t he phone, | believe. So, if you don't have it,
can you let us know? Just since we are

di scussi on NDAA provi sions, that gives you a copy
of it.

MEMBER CASSARA: | think I've got it.
When did it go out?

CDR. KING She just sent it out a few
m nut es ago.

MEMBER CASSARA:  Ch, okay. 111 |et
you know.

CDR. KI NG Yes, you had it before,
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but we just passed it out again here. So, |
wanted to make sure all the people on the phone
had received it, had it avail abl e somewhere.

MEMBER ANDERSON:  So, structurally, it
sounds like there needs to be sonething, maybe
after legislative initiatives, that tal ks about,
to the extent that we have information fromthe
vari ous services, about cost over tine, the
dedi cation of resources over time, and what it
will take to continue the high | evel of resources
that is being delivered today relative to what it
has been historically.

CHAI RPERSON FERNANDEZ: | know t hat we
talked nore -- yes, and how that ties to the
assessnment of the actual services.

MEMBER ANDERSON:  Ri ght.

CHAlI RPERSON FERNANDEZ: So, it is sort
of like it should right after |Ilegislative
initiatives. There should be a link. If we see
that these things are working, then they should
be --

MEMBER ANDERSON: Have we tal ked about
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| egislative initiatives? That seens slightly --
| don't know if it is -- it seens like it mght
be slightly beyond our scope. Have we
deliberated on current legislative initiatives
t hat have not passed?

COL HAM O course, there were a
whol e | ot nore when our Committee was forned.

MEMBER ANDERSON:  Ri ght.

COL HAM There are two proposals

pending now, | believe, still. There may be
t hr ee. But I'Il tell you what all three are.
There's Senator Gllibrand' s --

MEMBER ANDERSON:. Ri ght.

COL HAM -- bill on the convening
aut hority.

MEMBER ANDERSON: That is nostly just
about the convening authority.

COL HAM Correct. Right.

MEMBER ANDERSON: Ckay. So, that is
not our separate --

COL HAM  Yes.

MEMBER ANDERSON:  Ckay. (Good.
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COL HAM There is another bil
Senator McCaskill has offered that does have sone
potential areas for victins' services that

suppl enents everything that already passed in the

NDAA.

And then, there is one in the House by
Representative -- |'mdrawing a blank, the STOP
Act -- Speier, which is also a convening

authority, "who prosecutes” issue.

MEMBER ANDERSON:. Ckay.

MEMBER JONES: Not related, then, in
t he services?

COL HAM Right. Correct.

MEMBER JONES: So, it sounds |ike the
McCaskill bill --

VMEMBER ANDERSON: Have you al |l al ready
circulated that? Probably you have.

COL HAM W just got it. W just got

it the other day, and it was sent to -- yes, |
think you did get it. It was sent to all the
panel menbers and the Branch. W sent it to
everybody.
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MEMBER ANDERSON: That was recent.

COL HAM  Last week.

MEMBER ANDERSON:. Ckay. Good.

CHAlI RPERSON FERNANDEZ: | am al nost
t hi nki ng t hat t here shoul d be actual ly
reeval uati on, you know, assessi ng t he
ef fecti veness of the proposed |egislation, but
nore the -- | think that this is what we were
tal king on the phone | ast week about. | think,
Liz, you brought this up, the assessnent, the
ef fecti veness of the prograns.

MEMBER HOLTZMAN: Ri ght.

CHAlI RPERSON FERNANDEZ: Then, there
should be a section on cost and resources and,
then, maybe a section on pending |legislative
initiatives on victins' services.

MEMBER ANDERSON: Let nme nmake a
suggestion --

CHAI RPERSON FERNANDEZ:  Ckay.

VEMBER ANDERSON: -- about pending
| egislative initiatives because it sounds like it

is just the MCaskill bill that is within the
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jurisdiction of this Subcomttee.

And |I'm thinking that we nmay want to
t ake the substantive recomendations in that bill
and sinply incorporate them rather than having a
separate section, just incorporate them where
t hey belong in our own outline.

| think I ama little worried about
the density of this material. O course,
structurally, we will solve all of those problens
with drafting wi sdomand nove recommendati ons and
key findings to the beginning. But this is
al ready, at 26 pages in very prelimnary work
very dense material to get through.

So, since it is just one bill, nmaybe
we could just incorporate that stuff in the
docunent where it applies in footnotes, you know,
rat her than spend a lot of time onit.

MEMBER MARQUARDT: One thing that
occurs to me, that all of these progranms are
dependent on | eadership, and at all |evels of all
of the mlitary commands. And so, the education

of the leadership on a continuing basis is very
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necessary. | am told, not through little
internet kind of things where you check boxes,
but one-on-one | eadership all the way down the
command. So, | don't know where we enphasize
that, but | think that is one of the nost
i mportant things that we can do.

MEMBER JONES: | was just going to say
that the role of the Commander, it is really is
two nmandates. The one, of course, is the
conveni ng authority issue, but the other one is
what should Commanders be doing in setting the
tone fromthe top and bei ng held account abl e and
training, both the training they get and the
training they give all the way fromthe top to
the bottom of the chain of command, and, of
course, under the chain of command.

But that is all a section that or the
second part of what we have begun to |ook at,
especially accountability, for instance.

MEMBER MARQUARDT: Yes, but maybe we
could nake a statenent at the very begi nning of

our report --
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MEMBER JONES: Ch, sure.

MEMBER MARQUARDT: -- that that is a
necessary thing that wll drive the whole
program

MEMBER JONES: Right.

MEMBER ANDERSON: Wl |, there is also
a way in which |I think that it connects wth

victinms' concern. Because the ability to change
the culture, you know, the cultural change that
i s necessary for nore people to conme forward is
so tied to what incentives victinms have when t hey
are assaul ted, about whether or not to report.

So, | think it connects with where we
al ready have deci ded we want to start, which is,
what are the concerns, why victinms do and don't
report in the civilian world and in the mlitary
wor | d.

MEMBER JONES: And | think our point
is that, basically, in terns of prevention,
maki ng sure these services are delivered and
setting the right «clinmate; Commanders are

essential in doing all this, if that is your --
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MEMBER MARQUARDT:  Yes.

MEMBER JONES: | think we are | ooking
at it, but, of course, that is a perfectly-
rel evant statenment to be nade in this report. |
couldn't agree nore.

MEMBER ANDERSON: There is this
interesting thing that happened at Lackl and,
which | thought was just a fascinating set of
hearings that we had, where we talked nostly
about prevention, which is sonmething that this
draft actually doesn't conceptualize. It doesn't
conceptual i ze a section on prevention because it
i s about services after the fact.

But, in fact, prevention is key to
preventi ng, you know, to st oppi ng t he
victim zation before it happens. And the change
in culture is so inportant.

And talking to the folks who

functioned as drill sergeants -- | apol ogize, |
don't know the nane of the drill sergeant in the
Air Force; it is adifferent word -- M, that's

right. Right. But hearing from them about the
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ways that they seek to protect the recruits,
train the recruits, and then, the fear that they
have when the training ends, and they are going
into a mlitary culture that is not as rigorous
and as protected, | thought that was fascinating.
Didn't you?

MEMBER MARQUARDT: | did. And, of
course, lunch with the recruits was great.

MEMBER ANDERSON: Yes, yes. And
talking to them about the ways in which | think
they are very protected at Lackl and.

VMEMBER MARQUARDT: But the command is
all inmportant there.

MEMBER ANDERSON:  Yes.

CDR. KI NG So, one of the things |
just want to say is the outline we did was kind
of related to the charter and the scope of what
we have to do, which is to assess the "adequacy
of the mlitary systens and proceedings to
support and protect victinms in all phases”.

So, that's why, you know, you nay

decide that sonme of the rest of it is inportant
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and you want to -- and certainly, | think maybe
we can coordinate between the command services
and the basic services.

MEMBER JONES: Sure. Yes, this isn't
a situation of anybody stepping on anybody's
t oes.

CDR. KING No.

MEMBER JONES: This is a very rel evant
st at enent .

CDR KING Right.

MEMBER ANDERSON: Yes, it is just a
di fferent angle.

CDR.  KI NG So, that is partly why
that is not in here. So, we need you to tell us
if you really want those things to work on
besides the things we have to. That's why
they're not in there, because we took what we
have to do.

VEMBER ANDERSON: Directly from the
directives.

CDR. KING R ght. Exactly.

MS. SAUNDERS: And a lot of the
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prevention piece, though, | think has been
di vided out to the role of the Commander.

CDR KING Right.

MS. SAUNDERS: Because it is the
Commander's role in educating and the preventive
pi ece. So, | think a lot of that has been
al l ocated to --

CDR.  KI NG And certainly, it is a
concern of victins, obviously.

M5. SAUNDERS: Yes. Right.

CDR. KING O potential victins.

MEMBER JONES: And | think that a key
part of the report, let alone the Subconmttee
report, is definitely what you were tal ki ng about
earlier, which is what is going on in civilian
soci ety reporting/underreporting and what's goi ng
inthe mlitary, reasons, et cetera.

And | don't know, because | haven't
been attentive to the Conparative Systens
Committee, but | think that is sonething that
they are delving into. It doesn't mean all of

this information is available to everybody. I
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think any coments or commentary that you may
want to make as you go along that may seem
outside your framework, | wouldn't worry about
it. Because when we put these together, it is
going to be one report.

| think, with a background on, for
i nstance, what | was just talking about, the
conpari sons between the civilian and the mlitary
victim that mght be at the very beginning of
this report as necessary background that we wl|l
start with. And there is a lot of information
that we started getting way back on June 27th
Put whatever you want in here that nakes sense
for you in terms of your background, and we can
put themall together and nake one report. And a
coment in yours that reflects a section on this
conparison will work perfectly, it seens to ne.

MEMBER HOLTZMAN: Can | just follow up
on what Dean Anderson said about prevention? |
don't know exactly what you were referring to
because we broke up into different groups, but |

do think that some of what you are referring to
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is, for exanple, how they configured interview
roons so that they were entirely private, how
they had nonitors all over the place.

MEMBER ANDERSON:. At Lackl and.

MEMBER HOLTZMAN: Yes, at Lackl and.
So, | think that that is a perfectly appropriate
| ssue to address because | am not sure we would

even focus on that in the role of the Commuander

Subcomm ttee. So, | would just suggest that sone
attention -- | don't know a whole | ot -- but sone
attention should be devoted to this. | don't

know the extent to which this is ad hoc or how
much thought has gone into it, and whether this
is only at Lackland or if they are doing these
ki nds of things el sewhere. So, it probably is
worth sonme further consideration.

MEMBER ANDERSON: G eat.

CHAlI RPERSON FERNANDEZ: Li z, the other
subj ect that you have brought up several tines,
which is the fact that we have seen that so nmany
i ndi viduals that have been victimzed in the

civilian world then conme into the mlitary and
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they get victimzed again. As far as a
prevention nethod, sonehow identifying wthout,
again, you don't want to stigmatize, but sonehow
providing early services to people who m ght be
nore vul nerable to being attacked.

MEMBER HOLTZMAN: Ri ght . Ri ght .
Thank you so much for renenbering that.

| do think that is a prevention issue.
That may be one way of dealing with it. But |
just saw in the White House report that has been
circulated to the Subcommittee on the role of the
Commander that, if you look at the statistics
also for victimzation in the civilian world, it
is also a predictor.

CHAI RPERSON FERNANDEZ: Oh, yes, it is
conpl etely a predictor

MEMBER HOLTZMAN: So, sonehow the
mlitary, if they could have what | would call
early intervention -- and, of course, this is
peopl e not necessarily reporting when they first
come in -- trying to identify these people and

provi de services, although | don't know that we

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

88

know what kind of services would be good, but
t hat coul d hel p.

COL HAM One thing that mght play
into that, Representative Holtzman, 1is the
i nformation that has cone out on people who were
victinms before they entered service now reporting
that they are being trained on sexual assault and
realizing either that they were sexually
assaulted and they didn't understand that what
happened to themwas a crine or that it convinces
themto come forward. That m ght be one issue to
address as sonmething -- | don't know -- to
encour age somehow or nonitor.

CHAI RPERSON FERNANDEZ: | |i ke the way
that you are calling it an early intervention
because we are not calling it prevention, because
in sone ways the act has al ready happened.

MEMBER  ANDERSON: But we are
preventing in the future perhaps --

MEMBER HOLTZMAN:  For victim zation.

MEMBER ANDERSON: Ri ght .

MEMBER JONES: | thought | heard sone
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testinmony -- and maybe everybody already knows
this -- that when soneone does go in and report
previ ous sexual assaults not in the mlitary, at
what ever point since they've joined, not having
occurred in the mlitary, that they are
i mredi ately of fered servi ces.

CDR.  KI NG They are. | think they
are tal king about people who don't necessarily
self-identify as being a prior victimof rape --

MEMBER JONES: Right, right.

CDR.  KI NG -- who just to identify
them and perhaps provide, figure out what Kkind
of services or support they m ght need --

MEMBER JONES: O trying to detect who
they are without their own voluntary --

CDR. KI NG Yes, or figure out what
they need before they ask for anything,
essentially.

MEMBER ANDERSON: Ri ght. Because
appropriate screening questions can identify
people who don't thenselves identify as "rape

victim" quotations around those words, but have
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been subj ected to non-consensual sexual rel ations
of any nunber of ways in their |ife heretofore.
Sensitive questions upon adm ssion can identify
t hose people, and we nay be able to provide or
recommend that the services provide sone kind of
response to that identification of pri or
victimzation.

CHAI RPERSON FERNANDEZ: I n addition to
what Col onel Ham said, which is sort of when
people go, "Oh, these people care that this
happened to me" -- so, the nore educati on you get
out there, also, so you can have a screeni ng, and
that is a very individual thing. But, also, you
start hearing about this and you go, "Onh, that
did count” and "Ch, these people are willing to
give me help for this,” | think all those things
are very inportant in that early-intervention
phase.

MEMBER HOLTZMAN:.  Yes, well, that is
one of the questions |I have that is raised from
this conversation, whichis, isit clear fromthe

mlitary's materials that they publicize about,
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if you are a victi mof a sexual assault or sexual
violence, is it clear that this applied to pre-
mlitary life? And should those nessages be, can
those nessages be inproved, so that it does
elicit nore about peopl e who have been victim zed
previously, particularly if it makes them so
vul ner abl e?

COL HAM Sonme information that you
have, Representative Holtzman, cane from Col one
Met zl er in a briefing to the Comrmander
Subconmm ttee that is available to everybody. Oh,
|"m sorry, from General Patton, actually, at a
public neeting on Novenber 7th, that the increase
in reporting for FY13 and why their initial
assessment didn't nmean increased assaults,
al though that is yet to be seen --

MEMBER HOLTZMAN:  Ri ght.

COL HAM -- because they were
tracking the nunber of those reports that refer
to pre-service assault.

MEMBER HOLTZMAN: Right, but maybe |

didn't make ny question clear. Are the materials
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that the mlitary circul ates, publicizes about,
are you a victim you know, please report; are
you a victinm have you been victimzed -- is it
clear that the mlitary is also soliciting pre-
mlitary reporting or reporting about pre-
mlitary assault when they circulate this stuff?
Because nmaybe if they made it clear in these
materials, then nore people would cone forward
about prior reports.

Sonme people mght say, "Wll, what
does that have to do with the mlitary? They're
not going to give ne healthcare. They' re not
going to give me anything? So, why should |
report?" | just don't know what the answer is.

CHAI RPERSON  FERNANDEZ: A sinple
sentence that says, if you've been assaulted in
the mlitary or before you entered the
mlitary -- | mean, that is an awkward sentence.

MEMBER HOLTZMAN: Ri ght.

CHAI RPERSON FERNANDEZ: But sonet hi ng
l'i ke that.

MEMBER HOLTZMAN: Right. | don't know
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what the materials are that the mlitary 1is
sending out. But one of the ways that they could
get at this other problemthat you raise and t hat
| have raised is by making sure that they
publicize the availability of services for those
victinse as a way of reporting it. And that would
al so hel p them devel op nechanisns -- | don't know
how t hey good they are -- to help strengthen and
support t he Vi cti s, SO t here S no
revictimzation.

CHAI RPERSON FERNANDEZ: Coul d all this
fall into sort of the category that Dean Anderson
was tal ki ng about before, about people who don't
cone forward, and it is alnost |ike a subcategory
under there of people who have been abused
outside of the mlitary and how that inpacts on
them being nore likely to be victimzed? [|I'm
just thinking about structure, where we coul d put
themand it would flow.

And part, then, of what you are
tal king about, Liz, is, then, how do you get

t hose people to cone forward and report? But the
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first thing they need to do is identify that the
mlitary actually will give themservices because
they may not --

MEMBER HOLTZMAN:  Well, right.

CHAI RPERSON FERNANDEZ: Ri ght .

MEMBER HOLTZMAN:  And al so, what are
t hose services? Do we even know? Do
psychol ogi sts know? Do nental health peopl e know
what services give to strengthen sonebody and

support sonebody in that circunstance to prevent

revictimzation? | don't even know. | nean,
don't know about that. | don't know what the
answer is.

But the other question about that
woul d be, not only encouraging people to cone
forward, but there mi ght be sone way i n which the
mlitary mght routinely, after your screening,
you know, when you're accepted intothe mlitary,
they may just have a questionnaire as part of
your normal health -- | don't know, | guess you
could fill out sonme health stuff. | nean, naybe

as part of the general health questionnaire, that
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guestion is asked in a way that 1is non-
threatening. And so, that allows the mlitary to
i dentify and, then, provide services.

MEMBER MARQUARDT: You coul d al so ask
if you have ever been sexually assaulted and
then, follow it up with a statement that the
mlitary has services available for you.

MEMBER HOLTZMAN. Right. Right, but
not necessarily the relying on a person to cone
forward with that, but as part of the routine,
standard nental, | nean health screening that
goes on in the mlitary. But that m ght produce
a lot of people and, then, require a lot of
services. | don't know the answer to that.

CHAI RPERSON FERNANDEZ: One in four.
One in four wonen.

COL HAM  You know, everyone is who is
up a nedical appointnment, they ask you every
single time, they ask you if you have any
concerns about assault or abuse.

MEMBER ANDERSON: Donesti c viol ence

conmes up all the tine.
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MEMBER HOLTZMAN: But is it an
explicit question --

COL HAM  Yes.

MEMBER  HOLTZMAN: -- not about
concerns, but "Have you ever been the victim
of ...?"

MS. SAUNDERS: | don't think that is

the case in the mlitary. Maybe for the initia

screening --

MEMBER HOLTZMAN: | couldn't hear the
answer .

IVS. SAUNDERS: ['"'m sorry,
Representative Holtznman. | was just saying |

think what Colonel Ham was tal king about was
routine mlitary nedical appointnments in which
donestic violence is often asked about, but I
don't think they typically will ask specifically
about sexual assault, but some of the initia
screeni ng they may.

MEMBER HOLTZMAN:  Well, we should find
out about that.

VEMBER ANDERSON: And possi bly make
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recommendat i ons about how the questions m ght be
framed. | have certainly at routine nedical
exam nati ons been asked questions that | thought,
"That was a poor question and will not elicit
much, | woul d i magine."

(Laughter.)

| never thought, "You know, that was
a good, subtle question. That is going to
capture quite a bit."

Again, | think in thinking about how
to relate to people who don't thenselves identify
with the word "victim" | think that is
i mportant.

MEMBER HOLTZMAN:.  Yes.

MEMBER GARVIN. | am sorry. This is
Meg. | don't think we're in deliberations yet;
|"'m not sure if we're still on the outline or

del i berati ons.

But nmy only concern with that question
is we have to put it in context with everything
el se, such as if they are subsequently sexually

assaulted in the mlitary, making sure that the
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answer to that initial question is 100-percent
protected, so it doesn't conme up in discovery
| at er.

MEMBER ANDERSON: So, that the initial
medi cal heal th screening records are confidenti al
or --

MEMBER GARVI N: Yes, absol utely
privileged, not just confidential. Absol utely
privileged and cannot be wused or discovered
subsequent|y. Because the first time you have
soneone who, then, it 1is used subsequently,
everyone answers the question again |ater.

MEMBER  MARQUARDT: That is a
coll ateral issue that we need to nenti on.

CDR. KING | think you could nention
it, but I think we would have a hard tine finding
t he | anguage that courts woul d uphol d absol utely
all the tine on what records are absolutely 100
percent not avail able to the defense.

MEMBER JONES: Yes, | think we have to
flag it as an issue --

CDR. KING Yes.
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MEMBER JONES: -- that we couldn't run
it to the ground, you know.

MEMBER GARVI N: Ri ght . | am just
recommending that we flag it. So that we cone
across this thing as best practice, ask the
guestion without flagging -- it is really best
practice, ask the question, if it 1is also
protected information.

CDR. KING Right.

MEMBER  ANDERSON: Aren't nedi cal
records sort of presunptively confidential and
privileged informtion?

COL HAM  Protected under H PAA, but
typical procedure inthe mlitary is, if thereis
a reason to believe they may contain relevant
i nformati on, the judge exam nes them in canera
and determnes what's really --

MEMBER HOLTZMAN: Isn't this a 412
i ssue? What |law would be relevant? I1t's hard to
see how it would be relevant. | nean, you could
say sonething is not relevant to anything, but,

anyway, that is a good point.
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MEMBER MARQUARDT: Well, once a
victim always a victim and they could say that.

CHAI RPERSON FERNANDEZ: The reason why
you were assaulted is because you were a victim
bef ore.

VMEMBER  ANDERSON: Well, you put
yourself in those situations.

CHAlI RPERSON FERNANDEZ: | think that
is a tactic there, Bill?

MEMBER CASSARA: Look, | will tell you
that | just had a case in which an alleged
victims pre-service record indicated that she
had admtted to a counselor that she had
fabricated an allegation of sexual assault
previ ously.

CHAI RPERSON FERNANDEZ: Yes, but that
is different. That's an actual she's a liar.

MEMBER CASSARA: Well, but the only
way that -- | nean, they were in her nedical
records and her pre-service records. And so, you
know, again, | think we want to tread a little

bit carefully about should these records be
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conpletely off-limts as opposed to having a
mlitary judge review t hem and determ ne whet her
or not there is any information in them that
coul d be potentially excul patory.

But, once again, | get to play the
role of the contrary input.

COL HAM | had just started to say
the sane thing, Bill. That's generally what the
judge is | ooking for.

MEMBER CASSARA:  Yes.

COL HAM And that is generally what
| have observed on appeal as well in appellate
records, because they are sealed and, then,
opened to exam ne on appeal to see if the judge
made the right deci sion.

MEMBER CASSARA: Right. | have a case
right now where a case was reversed on appeal
| ast year. Now we are doing a rehearing, and the
j udge has denied us access to the confidential
material, you know, to the 412 appeal ed nateri al
fromthe trial before.

And, you know, | have no qualnms with
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that. | nean, if the mlitary judge has | ooked
at them and said there's nothing in here that
woul d be relevant to the defense, |I'm okay with
t hat . But | don't want to get to a position
where we are sayi ng, under no circunstances woul d
an alleged victim of sexual assault, prior
mlitary records or statenment on a formthat he
or she had or had not been a victimbefore, would
be off-limts to the defense. | just don't think
you can do that.

MEMBER JONES: | don't think we were
goi ng there.

MEMBER CASSARA:  Ckay.

MEMBER JONES: | think we were just
going to cite the issue.

MEMBER CASSARA: And | apol ogi ze.

MEMBER JONES: No, no, no.

CHAl RPERSON  FERNANDEZ: No, no.
That's fair. That is why you're on the
Subconmittee, Bill.

MEMBER CASSARA: One of the other

things that | wanted to address sort of in a
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gl obal approach to this issue is | think we al so
need to look at the issue that, like it or not,
you know, years ago when the deploynent to Irag
and Afghanistan started up, a nunber  of
pr egnanci es happened whi ch enabl ed people to get
out of depl oynent.

And | think we have to keep cogni zant
of the fact that there is still a Conmander out
there who is trying to fight a war, and part of
the issue we run across is (A) false reporting
whi ch woul d t ake sonebody out of a depl oynent for
six months at a time or, even ever bit as
probl emati c, in my opinion, is sonebody
truthfully reporting a sexual assault that my
have happened pre-service, post - servi ce,
what ever, takes them out of the Commander's pool
of resources for deploynent and in many ways
hurts that soldier's further career progression
because, as Col onel Hamor anybody else will tell
you, the nunber of deploynents that you have been
on is a factor that is considered when you are

considered for pronotion. And if you have been
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out of the deploynent cycle because of a sexual
assault report, that is going hanper your career
pr ogr essi on.

So, | am not sure how we factor that
into any of this, but | think it is sonething we
do need to keep in the back of our m nds as we go
f or war d

CHAlI RPERSON FERNANDEZ: Bill, frame
this alittle bit for me. | get what the issue
is. You know, sonebody is allegedly raped and,
then, they get pregnant. So, they can't get
depl oyed. No?

MEMBER CASSARA: Well, | was talking
about the pregnancy not in relationship to this
necessarily. | was using it just as a little bit
of backdrop. Before the Gulf War and before the
Irag and Afghani wars, you know, a nunber of
wonen becane pregnant, and lots of their
Commanders thought that they had done it
intentionally to get out of deploynent.

Simlarly -- | was wusing it as an

analogy -- you have to consider (A) the
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possibility of a false report to get out of a
depl oynment or (B) a legitimte report that gets
you out of deploynment and hurts your career
pr ogr essi on.

And again, | don't have any answers
for that. |'mnot sure how we even factor that
in. But | think it is sonething that we need to
keep in the back of our mnds, is that there are
still Conmanders out there who are trying to
fight wars. | think anybody that you talk to
that is in the field right nowis going to tel
you t he nunber of reports has spi ked consi derably
in the last year. | nean, | have talked to CID
and NCIS agents who said, "W're out of
manpower . "

| nmean, |'ve got a case right now
where the person investigating it is a borrowed
MP who is a private, who is a specialist who has
been in the Arny four years, and he is the
primary investigator on a fairly-conplex sexual
assault allegation because they just have no

ot her resources.
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And so, as we get further along into

this, I think we are going to run into a probl em
where Commanders are going to say, "I'm running
out of soldiers,” or Arnmen or Mirines, or

what ever the case may be.

And again, | don't have an answer for
it, but | think it is something we need to keep
in the back of our mnds as we are deliberating
this: what effect does this have? \Wether we
take a Commander out of the mlitary justice
equation, whether we alter the Commuander's
i nvolvenent inthe mlitary justice equation, the
bottom line of the mlitary is still to fight
wars. And | think we have to keep readi ness as
part of the equation, as we are looking into all
of this.

CHAlI RPERSON FERNANDEZ: But this is
for the staff, too. If you report an assault,
are you automatically not depl oyed?

COL HAM | can tell you, if you are
pregnant, you are redeployed if you are already

depl oyed and you don't deploy if you were set to
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depl oy.

Bill has nore on-the-ground know edge
of what happens --

MEMBER CASSARA: Yes, this happens in
what we call CONUS. And CONUS is in the U S. and
OCONUS is out of the US. If it happens in
CONUS, you're not going to deploy, both because
of the ampunt of treatnment that is available
while you' re CONUS and, two, the fact that the
trial is going to take place in CONUS, and
prosecutors, defense attorney, and SVCs need
access to w tnesses.

If it happens OCONUS, ny experience
| ately has been that, if there is a short anount
of time left on the deploynent, in all |ikelihood
everybody involved is going to be depl oyed back
stateside for counseling and for trial. If it
happens at the beginning of a deploynent, then

they are nore likely to stay down-range and the

process will play out there.
But, Mchelle -- | think it was
M chelle that asked the question -- the short
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answer to your questionis, if this happens while
you're in the states, you are not going to
depl oy. And if there is going to be ongoing
mental health counseling and nental health
treatnment, that could take vyou out of the
depl oynment cycle for a few years, depending on
the severity of your PTSD or whatever --

MEMBER ANDERSON: Well, in sone ways,
that is one of the things that | was flagging
about kind of wanting to facilitate or the
rel ati onship between reporting and soneone's
eventual mlitary career. And | think | only
flagged it vis-a-vis nental health records
because that is what cane up in one of the
victims testinony.

But this is something that | think we

should touch on just in the question of
conseguences reporting. So, | think it should
COme up

CDR. KI NG And he is correct,

especially for deploynents, and that conmes up

nore, | think, in the Arnmy and maybe the Air
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Force and the Navy. Sone of our people at |east
go on ships where there are still naybe not
mental health services, but there are ngjor
overseas comands where they also have nental
heal th servi ces.

So, any time you are being screened
for an overseas command of any kind |ike that,
they | ook at your nedical records, see if you're
in counseling or you or your famly nmenbers need
counsel ing services or nedical services before
they would send you overseas. They don't send
peopl e over who need those. So, that is one of
t he issues.

And certainly, that could be one of
the wunintended side effects of getting nore
people to report and avail thenselves of
services, is that maybe they wouldn't be eligible
for certain jobs overseas or on deploynents or
sonething. And it is a lot for us to look into
because each service does it a little bit
different, but in sone services and sone

specialized fields, especially deploynents are
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really inportant; others they may not be quite so
i mportant. But it is certainly something to
think about as you look at ways to increase
reporting.

COL HAM M. Cassara, thereis aflip
side as well. What are the current policies you
are seeing on, if a spouse at hone alleges an
assault, what happens to her spouse who is
depl oyed? |Is he redeployed? 1|s he brought out?

MEMBER CASSARA: Yes, | have only seen
t hat happen a couple of tinmes, Colonel Ham but,
you know, in ny experience, if you are saying,
you know, three nonths after an alleged sexua
assault, the spouse or potentially any victim
reports it, the service nenber is alnost in all
| i kel i hood going to be brought back here for
prosecuti on.

Because you are not going to deploy --
you are not going to send a civilian to
Af ghanistan or Irag to be a wtness in a
prosecution of a service nmenber. So, if you are

dealing with a civilian spouse or any civilian
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victim | think in al nost every circunstance that
service menber is going to be taken out of
theater and brought back to the states for
prosecuti on.

COL HAM | nean if the spouse is the
victim | have seen a common notive to represent
Ccross-exam nation set of questions, that a spouse
al | eges a sexual assault --

CHAI RPERSON FERNANDEZ: By her husband
or by sonebody el se?

COL HAM By soneone el se. And the
notive to m srepresent cross-exanmination is your
husband cane hone because you all eged the sexual
assault. You got himout of the war zone.

MEMBER CASSARA: | m sunderstood your
guesti on.

COL HAM kay. Have you seen that?

MEMBER CASSARA: Yes. | think in that
ci rcunstance the spouse i s going to be redepl oyed
to be a support nechanismfor the alleged victim
And, yes, | think |I am going to question that

all eged victimon that notive.
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Does that answer your question?
CHAlI RPERSON FERNANDEZ: Yes, yes.

MEMBER CASSARA: Am | the bad guy

agai n?

CHAlI RPERSON FERNANDEZ: No, no. No,
no, no. | think you bring all the things that we
need to look at. | think it is, again, if | am
anbitious and I|"mraped, | amgoing to opt not to

report if it is going to stop me from noving up
t he ranks.

MEMBER CASSARA: | think that is a
comon concern that we need to address along with
the flip side of it, the risk of a false report
in order to get out of a deploynent or noving up
t he ranks, you know.

CHAI RPERSON FERNANDEZ: Yes, you suck
it up. That's what you are going to be thinking
i n your head.

MEMBER CASSARA:  And | don't want to
get too far off-track, but, you know, when we
have got a mlitary force that 1is shrinking

considerably, | see people all the tinme saying,
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“"Can | just get out of the mlitary?" And the
answer is no. And the question is, does that
| ead to fal se reporting? Because being a victim
of a sexual assault is a fairly -- it is not an
easy way; that is the wong term-- but it wll
in many circunstances Jlead to your being
separated, if that is what you want. Wy a
Commander woul dn't just |et sonebody out of the
mlitary instead of requiring them to report a
sexual assault, of course, is another question.

So, | think that goes hand-in-hand
with what Colonel 1is saying. It is troop
depl oynent, troop strength, it may not be the
purvi ew of our Conmittee, and | realize it's not,
but I think it is sonething that at |east has to
be in the back of the mnds as we have these
di scussi ons.

CHAI RPERSON FERNANDEZ: Agai n, | think
it is a good issue to flag. The issue that
Col onel Ham just brought up about your husband
has been depl oyed. You're at hone. And so,

you're going to say, "I was assaulted.” | don't
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know if this is a category of defenses that we
need to look at and, then, figure out how it
affects reporting or the provision of services.

I'"'m going to be thinking about all
t hese things. Let's presunme |'ve been raped.
I"mgoing to be thinking, "Ch, are they going to
be thinking that | just want ny husband to cone
home?" O "Are they going to be thinking |I'm
doing this to get out of the service?" So, |
don't know where we tease sone of those things
out, but I think it is worth --

MEMBER MARQUARDT: | think it is worth

tal king about, but I'm not sure it fits in our
report.

MEMBER ANDERSON: It my be in
footnotes. | nean, | think the question of what
the incentives are for soneone who -- you know,

our Conmttee is charged with assessing support
and protection services for victins, not for
bei ng who |ie about victimzation.

Now there is no evidence that nore

people lie who are associated with the mlitary
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than in the civilian world. And there is no
evidence in the civilian world that nore people
| i e about rape than any other crine.

So, it could be that some of the
guestions about what are the incentives for
sonmeone who is lying show up at nost in footnotes
to what we are doing, because it does seemto ne
that our charge is about how to deal with those
who have been legitinmately victim zed and how t he

mlitary responds to them

CDR. KING Well, it is not only about
| yi ng. It is about the other side; there are
consequences to the forces. Li ke the wife who

says she was raped, her husband cones hone. That
is the loss of a mlitary person and his overseas
depl oynent . So, that is a difficulty for the
mlitary, regardless of whether it is true or
false. So, the fact that it nay be a defense or
may be a false report, or whatever, is not
necessarily the only consequence. It is the
consequence to the mlitary as we --

MEMBER JONES: Right, and it was good
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to hear that concept brought up. But, again, |
think | agree with Christel that it is not really
a provision of a service to avictim and | think
it may be a footnote.

Wien we have a first draft of the
report, it may well be sonmething we want to
coment on, but it doesn't go to this m ssion
t hat we have right now.

CHAI RPERSON FERNANDEZ: It is 11:55.

MEMBER CASSARA: Are we still on?

CHAI RPERSON FERNANDEZ:  Ch, yes.

(Laughter.)

MEMBER CASSARA:  Ckay.

MEMBER JONES: Could I just suggest
one thing before we break for lunch? W m ght
have two m nutes.

| was thinking, if we thought, and
especially since we do have Meg, that we could go
through the Crime Victins' Act part of this and
take that up right after |unch. And | was
thinking we could just go to page 21 and go to

the conparison that staff has put there for us,
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and there we go.

MEMBER ANDERSON:. Ckay. That sounds
good to ne.

MEMBER JONES: Thank you.

(Wher eupon, the foregoing matter went
off the record for lunch at 11:56 a.m and went

back on the record at 12:40 p.m)
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AAF-T-EERNOON S E-SSI-ON
12: 40 p. m

CHAlI RPERSON FERNANDEZ: | think we
were going to go and start |[|ooking victins'
ri ghts.

MEMBER JONES: If this nmakes sense to
everybody, | thought we should just start on page
21, because that is where it lays out what is in
NDAA '14, what's in the Crinme Victinms' Rights
Act, and then, what the directives were previous
to the Crine Victine' Rights Act within the
mlitary. And, obviously, with the idea that we
will see what wasn't adopted, and we can make
recommendations or, certainly, at |east today
del i berate on the issue.

So, | nean, the first one is, under
the Crinme Victinmse' Rights Act, civilian victins
al ways have the right to be reasonably protected
fromthe accused. The NDAA codified that.

Can everybody hear?

MEMBER  HOLTZMAN: This is Liz

Holtzman. |'mon the phone.
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MEMBER JONES: Li z, |*'m having
trouble. Are you there?

MEMBER HOLTZMAN:  Yes, |'m here. I's
t hat better?

MEMBER JONES: Yes, that's great.

If we go to page 21, where the
conparisons are laid out between the NDAA, the
CVRA, and what was already DoD policy, | just
t hought we would go down each one of the
provi si ons.

The first one is the right to be
reasonably protected fromthe accused. That was
always in a DoD directive. It is in the Crine
Victims' Act, the 18 USC 3771. And now, it has
been codified in the NDAA for 2014.

And I don't t hi nk t hat I S
controversial, although |I don't know if anyone
has any conment about it.

VMEMBER MARQUARDT: | have a problem
with the word "reasonably". | think that the
victim has a right to be protected from the

person that perpetrated the crine. | think
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"reasonabl y" | eaves a | ot of |eeway.

MEMBER JONES: I mean, | think that
could be a comment. | think we are going to see
"reasonabl e" a | ot of places.

MEMBER MARQUARDT: | know, it is in a
| ot of places, but | think it |eaves a | oophole
in the notice provisions, you know, reasonably
noticed. | just have problens with it.

CHAI RPERSON FERNANDEZ: \What does t hat
mean in practicality, Mg, do you know, or
anybody else, for that matter?

MEMBER GARVI N: Vell, it has been
litigated in sone of the CVRA provisions, like
the right to be heard includes the reasonable
conponents. That was litigated whether it neant
inwiting or orally, and it cane down to nean it
Is both at the discretion -- well, not discretion
-- at the choice of the victim

So, you know, it was pretty heavily
debated when the CVRA was drafted, whether and
where to include "reasonably,"” for the very

reasons that were just stated. But the flip side
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is that, without it, it could be used to argue
that you have the right to your own guard
protecting you, right, if there is no limt on
it?

So, under the CVRA, the |anguage was
put in there. And then, sonme of the legislative
history in the CVRA indicates that it is supposed
totilt in favor of the victims needs and w shes
and their articulation of what they need. And
that is used in litigation. But it is part of
the litigation out there, is what does it nmean to
be reasonably protected.

COL HAM The CRS, the Congressional
Research Service, publication on the Crine
Victime' R ghts Act, says, "A court observed
that, regardless of what this right m ght entai
outside the bail context, it appears to add no
new substance to the protection of crinme victins
afforded by the Bail Reform Act, which already
allows a court to order reasonable conditions of
rel ease or the detention of accused defendant to

assure the safety of any person.”
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MEMBER GARVI N:  Yes, and | think that
was in the context of analyzing it just in terns
of release conditions.

VMEMBER  ANDERSON: I guess the
guestion, maybe we could tighten the question
It seens to nme that the question is whether or
not the word "reasonabl e changes the neani ng of
aright for notice, aright to notice, aright to
be heard.

And, Meg, if you have seen these
things litigated, does the word "reasonable"
nodi fy those rights in such a way as to dinmnish
t hem subst anti vel y?

MEMBER GARVI N: No, it is actually
operated relatively well under the CVRA, to have
"reasonable” in front of “protection" and
"reasonable"” in front of "notice".

MEMBER ANDERSON: Then, we should
probably just mmc that |anguage because it is
all over the three statutes. GCkay. Well, that
is a helpful clarification.

MEMBER GARVI N Yes.
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MEMBER JONES: Yes, very.

So, anyway, as | said, it is the sane
t hroughout. It was always in a directive in the
mlitary. It is now codified, and it is one of

the CVRA rights.

The second one -- and here is your
word again -- "the right to reasonabl e, accurate,
and tinely notice of any of the following:" And
then, it lists -- and this is under the NDAA --

it lists five different events: a public hearing
-- and everyone can read themthenselves. Bis a
prelimnary hearing under Article 32; C, a court-
martial relating to the offense; D, a public
proceeding of the Service Cenency and Parole
Board, and E, the release or escape of the
accused. "

And this is a notice provision,
obvi ously. Those are the five events that pronpt
notice that are now codified in NDAA 2014.

The Crinme Victins' R ghts Act says the
right to reasonable, accurate, and tinely notice

of any public court proceeding or any parole
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proceedi ng involving the crine or of any rel ease
or escape of the accused.

And | confess, | haven't actually
totted these two up to see if they cover

ever yt hi ng. O it may be the NDAA actually is

br oader .

CDR. KING Ma'am |'mnot sure. Just
fromm looking at it, | think perhaps the NDAA
is | ess broad, because, | nean, a court-martial,

at least to ne, is what happens during a tria
after charges have been preferred.

MEMBER JONES: Right, uh-hum

CDR.  KI NG And a public court
proceeding could be anything -- | nean, it is
obvi ously after charges have been brought. But,
for instance, a bail hearing would be a public
heari ng. But in the mlitary, or at |east an
initial review hearing and issues on release or
bail -- well, we don't have bail, but issues on
rel ease or not being released is not necessarily
a public hearing and it is not held at the court-

martial until after --

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

125

MEMBER JONES: Let ne just ask this
guestion then: is everything listed in A through
Ethe totality of what is public inthe mlitary?
In other words, everything in A through E under
NDAA 2014, everything that is a public court
proceedi ng? In other words, have they left any
public court proceeding under mlitary out of the
NDAA 20147?

MVEMBER HOLTZMAN: What about
sent enci ng?

CDR.  KING Well, that would be a
court-martial, | guess part of the court parti al
per haps, ma' am

MEMBER HOLTZMAN: Do we know for sure?

CDR. KING | would think so.

MEMBER HOLTZMAN:  Yes?

CDR. KING Yes.

MEMBER HOLTZMAN:  Ckay.

CDR.  KI NG Sentencing is a part of
the --

COL HAM It adds a non-public --

wel |, the sane as CVRA, the rel ease or escape of
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t he accused, of course, is not a public hearing.
So, just like the CVRA, if soneone is rel eased or
escapes, Ssubject to the victims choice to be
notified, they will be notified.

MEMBER ANDERSON: So, just to clarify
procedurally what this chart does for us, am |
understanding it correctly that, where things are
not highlighted, you are making an assertion to
us that there are roughly simlar provisions?
But where they are highlighted, there are
di sparities between these structures? |[|s that
true or is that not true?

CDR. KING \Where it is highlighted is
where there's no simlar proceeding.

MEMBER ANDERSON: Okay. Okay. | am
just wondering if we need to go through each one.
It sounds like --

CDR. KING Well, | don't think that
necessarily in this, especially as far as public
hearings necessarily, that they are exactly the
sane. That was sone of the things that we wote

in the anal ysis.
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MEMBER ANDERSON: Ri ght, right, right.

CDR. KI NG Because sone of the
heari ngs that would be public if under the CVRA
are not necessarily public hearings in the
mlitary because there may be ones deci ded by the
conveni ng authority --

MEMBER ANDERSON:  Ri ght.

CDR.  KI NG -- or a non-public
heari ng.

MEMBER ANDERSON: So, we do need to go
t hrough each one? That's fine. | just wanted to

clarify procedurally that it makes sense to go
t hrough each one. Ckay.

Meg?

MEMBER GARVI N: | think it would be,
fromny perspective, you know, not know ng every
proceedi ng that coul d happen in the mlitary, the
CVRA provi sion was i ntended to cover every public
pr oceedi ng. Il will tell you that in the
anendnent, proposed anendnment to the CVRA
“public" is likely going to come out of the CVRA

at sone point because of the way hearings have
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started to be held outside of public to avoid
this provision.

But | guess the question would be,
what proceedings in a case would a victim not
have notice of, based on the way the NDAA is
drafted? That is my question.

MEMBER ANDERSON: That is a good way
of framng it.

MEMBER GARVIN. What don't they get?
Because | think that is our question: shoul d
t hey, based on what we have heard from survivors
and from the people providing service to them
woul d t hem havi ng notice of that be beneficial to
their service and their recovery? And | think
that is the question before us.

So, based on this, what wouldn't they
get notice of?

MEMBER  HOLTZMAN: This is Liz
Hol t zman.

The point | was going to nake, which
exactly fits into this, is that, as | understand

it, nobody would get notice of the -- | don't
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know i f you would call it a proceeding, but we'll
just call it "proceeding" with a very broad
definition of the word -- before the convening

authority with regard to the deci sion whether to
prefer charges. No one gets a notice of that.
And so, they can't submt papers and ask to be
heard, or whatever. But that seens to ne to be
sonet hi ng that shoul d be al |l owed.

MEMBER JONES: | thought as being sort
of covered, and naybe it needs to be expanded and
made nore specific. When you talk about the
reasonabl e right to confer with counsel
representing the governnent, and it refers to "in
any of the above-listed proceedings,” that is
page 22. But, again, it is all A B, and C, and
they are all public. And you're tal king about
the deliberative process which results in a
deci sion by the convening authority.

COL HAM Fromthe CRS again, just to
provide you the information, the CRS says, the

right to be heard at proceedings "clearly does

not vest a victimwth the right to participate
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in plea negotiations between the defendant and
the prosecutor which are neither public nor
pr oceedi ngs".

MEMBER ANDERSON: That is a plea
negoti ation. That's not process.

MEMBER MARQUARDT: That is not before
preferring charges.

MEMBER ANDERSON:. Ri ght.

COL HAM  You nean referring charge,
before the referring charge?

MEMBER MARQUARDT: Referring, yes.

VMEMBER HOLTZMAN: What ever you call

(Laughter.)

COL HAM The question to throw out
is, is that part of plea negotiations?

MEMBER HOLTZMAN: | don't think it is.

COL. HAM Because the convening
authority can reject it, counteroffer --

MEMBER HOLTZMAN: But, see, the victim
shoul d have a right to appeal that deci sion.

MEMBER ANDERSON: What deci sion?
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VMEMBER MARQUARDT: \Whet her or not they
are going to proceed with charges. | mean, if
they just conpletely dismss it.

CDR. KING O course, where el se does
a victimhave a right to appeal --

MEMBER  ANDERSON: The charging
di scretion --

CDR KING Right.

MEMBER GARVIN. Wl l, actually, they
don't have a right to appeal it, but it depends,
in the civilian world under the CVRA, if charges
wer e brought and, then, disnissed, they actually
get to be heard and nmust be heard by the court
bef ore di sm ssal of the charges.

MEMBER JONES: Right, and that is --

MEMBER GARVIN.  But if this has never
been a right, then what they have is the right to
confer, because there is no "there" there.

MEMBER JONES: And that would be
conferring with the prosecutor

MEMBER GARVIN. Ri ght.

MEMBER JONES: Who woul d, t hen
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together with -- well, the prosecutor would then
present his recommendations, and they would
ultimately get to the convening authority. But
the prosecutor's recomendations would have to
i ncl ude the victins' sentinents on it,
presumably. | think that's what the reasonable
right to confer with counsel --

MEMBER GARVI N But how would the
victim have any idea of who the prosecutor is?
Oh, that would be the staff advocate general ?

MEMBER JONES: No, there would be
trial counsel. There would be trial counsel who
would have been, | think, working with the
I nvesti gat ors.

MEMBER HOLTZMAN: Wi t . Wiy woul d
there be trial counsel if charges hadn't been
preferred?

CDR. KING Ma'am even though it is
not witten in procedures, typically, when there
is a case, especially a serious case like a
sexual assault, the investigators work with the

prosecutors from the very beginning during the
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i nvestigati on. And then, the prosecutors work

with the Staff Judge Advocates, who advise the

Commander .

MEMBER HOLTZMAN:  Ckay.

CDR. KI NG So, there's informal
processes where they work together. It used to

be in the old days a long tinme ago where the
prosecutors would receive reports that they had
never heard of. That's pretty much an unusual
event, especially in a sexual assault case. It
doesn't really happen anynore.

MEMBER HOLTZMAN: Ckay. Vell, |I'm
tal ki ng about that situation with the Commander
and where the Commander nakes the decision.
Ri ght now, the Commander is making the
deci sion --

CDR. KING Correct.

MEMBER HOLTZMAN: -- unless the
statute changes or sonething el se happens. How
does the victimget an input into that decision?
My view is that the victim should have sone

i nput, whether it is submtting papers or | don't
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know about a personal appearance. That m ght be
too nmuch of an inposition in this system but
sonme way to be heard at that stage.

CHAlI RPERSON FERNANDEZ: Julie, what
wer e you sayi ng?

M5. CARSON: It is in the current DoD
policy, 1030. 02, but the instruction has
governnent trial counsel or their designees
"shall provide to victinse and wtnesses, if
applicable.” And it has got “"consultation
concerning a decision not to prefer against the
suspected offender, decision to pursue court-
martial charges”. |If preferred to court-martial,
a formthey give them notification of initial
appear ance, consultation --

CHAI RPERSON FERNANDEZ: \Where is your
document, so we can look at it?

M5. CARSON: It is the same docunent
that has got the --

VMEMBER MARQUARDT: What page is it on?

MEMBER HOLTZMAN: What docunent? |

didn't hear.
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CDR. KING  She is reading from page
5 of our draft report.

MEMBER HOLTZMAN: Ch, page 57

CDR. KING But, na'am you're right,
that requires notification by the prosecutor to
the victimwhen a decision is made to charge or
not. I'mnot sure that this specifies any fornal
procedure for the prosecutor or the SJIAto relay
the victims wshes to the --

MVEMBER ANDERSON: Consul tation
concerning the decision to refer or not refer.

CDR.  KI NG Right, but it doesn't
say --

MEMBER ANDERSON: But it doesn't say
it has to be taken to the --

CDR.  KI NG Ri ght . There is a
requirenent to relay the convening authority's
decision to the victim but --

MEMBER MARQUARDT: The victim has no
i nput .

CDR. KING -- there is not a fornal

procedure witten in the policy. | believe it
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says the prosecutor or the SJA is required to
relay the victims wshes to the convening
authority before a decision has been nade.

MEMBER ANDERSON: And there is no
right of the accused to do that?

CDR. KING Correct.

MEMBER ANDERSON: And | guess the
guestion | have, just to clarify -- and maybe the
guestion is directed at Meg; maybe it is directed
el sewhere -- is, is that different than in the
civilian worl d?

MEMBER MARQUARDT:  Yes.

COL HAM There is no right to appear
before a grand jury under the CVRA. Is that what
you're --

MEMBER ANDERSON: | guess the question
is, what's the analog? Wat is the --

MEMBER HOLTZMAN:.  The anal og woul d be
t hat sonebody could call the district attorney or
the U S. Attorney, the Assistant U S. Attorney,
and say, "l'd like to talk to you," or counsel

woul d, "about how you're handling the case,"” the
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arrest today, or even before.

MEMBER ANDERSON: Yes, but that's
different than having a right to do that and a
requi renent that there's conference between the
two before proceeding. It seenms to ne, if it is
not -- | don't know. My presunption would be
that, if it is simlar to what's happening in the
civilian world, my presunption is that it's
probably legitimate, unl ess sonebody has a reason
why it needs to be different in the mlitary.

MEMBER HOLTZMAN:  You nean you think
it should be the same as it is in the civilian
wor | d?

MEMBER ANDERSON: Unless there is a
reason why it should be enhanced rights in the
mlitary context.

MEMBER HOLTZMAN. My reason for that
is that, given the whole hullabal oo about the
Commander's role, this would certainly help to
give victins, since a large part of that is
sending a signal, that their views will be taken

into account at this critical part of the
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process, which they're attacking altogether.
That's ny view about it, but naybe --

VEMBER ANDERSON:  Who' s they attacking
what ?

MEMBER HOLTZMAN:  |'m sorry?

MEMBER  ANDERSON: Wo is they
attacking what? |I'mjust trying to --

MEMBER HOLTZMAN: " They," meaning the
vi cti m advocacy organi zati on.

CHAI RPERSON FERNANDEZ: Attacking the
role of the Commander, that if you had a nonent
where --

MEMBER HOLTZMAN: No, they would
attack the Commander, they woul d attack the right
of the Commander to nmke decisions about
prosecution. They think that that is a very bad
i dea, and they want to take it away.

My viewis, one way of aneliorating or
addressing that concern, until or unless or if
ever the Commander's right is taken away, is to
allow the victim to have his or her views

transmtted to the prosecutor.
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MEMBER JONES: So, right now, if |'ve
got this right, the instruction, which still
stands -- it hasn't been repealed -- all it says
is, and tell me if I'"'mwong, "consultation". 1In
ot her words, the trial counsel who is involved in
getting information for the Conmander, who is
going to make the decision, has to provide the
victinms consultation concerning the decision not
to prefer charges and the decision to pursue
court-martial charges.

So, it is not precisely what you're
tal king about, Liz, and it mght be sonething
that we would want to recomend, which goes
farther than the instruction, although actually
the mlitary may be going a little bit farther
than the civilian goes already in the
instruction. So, | don't know That could be a
recomrendat i on.

| do think it is inmportant that not
only are victins notified of the decisions and
consulted on going to talk to the convening

authority or his advisor, but also should be
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consulted in the sense of, "Wll, what's your
feeling about this? Wat do you want ?"

| think those conversations go on, and
| mnot sure consultation doesn't take that into
account. | would hope that that woul d nmean that

that would be expressed to the convening

authority. But it is not that specific, | grant
you.

VMEMBER GARVI N | think something
specific would be beneficial, based on the

culture that we're seeing and why folks don't
think, victins as well as service providers don't
think that the system is responsive to them
Because while it mght be happening through
consultation, people aren't seemngly having
faith in that process.

And so, if we just define that
consultation includes explicitly that t he
victims views will be specifically presented --

MEMBER MARQUARDT: Before the decision
I s made.

MEMBER GARVI N: - - before the
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decision, and nmy guess is that is happening.
But, again, there is a perception here that
matters, also. And if it just said that that's
i ncl uded, not necessarily that they do it
thenselves, if that's not appropriate, but that
it is explicitly part of the duty of soneone to
present those, that seens to go pretty far, in ny
m nd.

MEMBER CASSARA: Yes, | can tell you
that it is happening in the real world.

MEMBER GARVI N:  Yes.

MEMBER CASSARA:  You know, | have two
cases right now where, after the Article 32
i nvestigation, the command nade the decision to
di sm ss the charges. In both of those cases, the
prosecutors told nme that they consulted with the
alleged victim The alleged victim obviously,
wasn't happy with the decision to dismss the
charges, but, you know, their input was taken
into consideration and the prosecution made its
i ndependent decision after receiving that input.

MEMBER GARVI N: And that woul d have
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been ny guess. | mean, | think it is a rare
noment when that doesn't happen. But | think
having it be transparent that it is happening
would go a long way. And so, we are not putting
a new burden on anyone; they're doing it. But it
goes a |l ong way to maki ng sure victinms understand
where their voices are heard and how they are
hear d.

CHAlI RPERSON FERNANDEZ: Cl ari ficati on:
how i s that --

MEMBER  CASSARA: Under the SVC
program | nean, is there anything within the SVC
mandate that allows, requires, anticipates them
going to the convening authority with the desires
of their client?

MEMBER GARVI N: Vel |, that was
actually going to be ny next question on this,
t 0o.

MEMBER CASSARA:  \Whoever is speaking
is, obviously, brilliant.

(Laughter.)

MEMBER GARVI N: This is Meg. 111
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follow in your footsteps.

Yes, because | think that part one is
maki ng sure their voices are heard and there's a
transparency about it. Part two is naking sure
those voices aren't filtered, right? That is the
second part of enpowernent for victins and, al so,
maki ng sure they buy into the system

The easier way to do that is to have
this be an SVC charge that the SVC gets to
present directly, also, the victims views. I
don't know that that is specifically in their
char ge. Maybe one of the staff know that. I
know sone of them have been trying to do it.

COL HAM | would think they could try
it and defense attorneys can try to submt things
for the convening authority as well. It is the
extraordinarily-rare case where either a victim
or an accused wll physically nmeet wth a
convening authority, either before or after a
trial. | mean, extraordinarily rare.

MEMBER GARVIN. Do they get to submt

anything in witing?
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COL HAM There is no right of an
accused to submt anything in witing before --

MEMBER GARVI N.  Ckay.

COL HAM -- the referral decision.
However, he or she can, and the same woul d apply
to the victim but there's no right anywhere
witten down for either party. The only
required --

MEMBER CASSARA: But | can request,
neet with the convening authority prior to himor
her maki ng a deci sion on the referral of charges.
And 99.9 percent of the tine that request will be
deni ed, not because they are bad people, but
because they've got wars to fight.

CHAI RPERSON FERNANDEZ: How is this
different than what's in DoD 1030.02 on page 5,
what Julie had pointed out before? | nean, naybe
we need to nmake --

MEMBER HOLTZMAN:. \Where is it on page
5?

CHAI RPERSON FERNANDEZ: It starts

right at the top.
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MEMBER HOLTZMAN: Yes. Vel l, what
section are you pointing to?

CHAI RPERSON FERNANDEZ: Well, there is
a bullet that says, "Consultation concerning the
decision not to prefer charges against the
suspect or offender.” And then, the second
bullet down, "The decision to pursue court-
martial charges agai nst the suspected offender."
Doesn't that capture what we tal ked --

MEMBER HOLTZMAN: No, because it coul d

be after the fact. | don't know that that's
clear, and it is not clear who is consulting. It
is the trial counsel. That's different fromthe

conveni ng authority.

MEMBER GARVI N: Yes, | think it is
maki ng sure the victims input regardi ng charges
is presented to the convening authority.

MEMBER HCOLTZMAN: Right, the victim
had the opportunity to present the charges, and
that the convening authority considered them
that's it.

MEMBER GARVI N:  Yes. So, the question
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is, what's the device for doing that? |I|f defense
can ask for it, but that's denied all the tine,
talking to the convening authority, | nean, |
think in some ways the victim using the sane
route makes sense, but | also think having sone
obligation on trial counsel to affirmatively
present it, which it sounds |ike they're already
doing, but nmaking it explicit could be useful.

MEMBER HOLTZMAN: Again, | nmean, |
t hink that nmaybe one of the ways to deal with it
is to talk about clarify this provision. | nean,
nmy only point is that the victimshould have the
right, and | guess | would use the word "right,"
to have his or her views about whether charges
should be preferred presented to the convening
aut hority, period.

M5. SAUNDERS: | think sone of this
may be handl ed by service regul ation, too, which
per haps nmay not be the best way. Right now, |I'm
| ooking at the Air Force instruction concerning
victimrights.

And one of the paragraphs in there
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says, "Under ordinary circunstances, consult with
a victim and obtain their views concerning
decision to prefer charges, dismssal, pretrial
agreenents, plea negotiations,"” that kind of
t hi ng.

MEMBER HOLTZMAN: Ri ght, but who is
the person who is securing the views and are
those views getting to the convening authority?

M5. SAUNDERS: This woul d be under the
Staff Judge Advocate's office, who would, then,
convey that to the convening authority.

MEMBER MARQUARDT: Maybe that should
be i ncor porat ed.

MS. SAUNDERS: But | think you're
right. | think, right now, that may just be by
service regulation that that's bei ng done. And
don't know what the other services, other than
that, are doing with regard to that.

MEMBER HOLTZMAN: Vwell, | think the
thing is then -- | nean, ny suggestion would be
to find out what the other services do, and I

would put it as a right and, basically, say we
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believe that this is -- you know, this seens to
be service policy, but it should be elevated to a
right; that's all. So, that it doesn't sound as
t hough we are conpletely making a revolutionary
change. [It's just ny point of view about it.

MEMBER MARQUARDT: I li ke that
st at enent .

(Laughter.)

MEMBER ANDERSON: Yes, | think it is
a good vi ew.

MEMBER CASSARA: A good friend of m ne
once said, "That's only my opinion, but | value
it very highly."

(Laughter.)

MEMBER ANDERSON: | guess | am just
wondering what the comunication is to the
conveni ng authority. It is clear that the victim
wants to proceed. She or he has made an
unrestricted report at this point in the process.
So, what additional information or what does that
ri ght mean? Qobvi ously, you know, maybe |I'm

m ssi ng sonething. Maybe |'m m ssing sonething.
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What is comruni cated that changes this situation
that makes it a nmeaningful right?

MEMBER HOLTZMAN:  Well, first of all,
the right to be heard is a neaningful right,
whether or not you say anything that 1is
intelligent.

(Laughter.)

You know, people like that right. You
know, it's nmy opinion, as they say in the third
gr ade. That's inportant. You raise your hand
and you get your voice heard.

(Laughter.)

But | think the other thing is, first
of all, you may have brought charges and, then,
you may have changed your m nd. kay? O you
may have additional argunments that you want -- |
nmean, just the fact that you prefer charges
doesn't nean, or that you reported it, doesn't
mean t hat t he Commander understands the i npact on
your or the seriousness of the charge, and so
forth and so on. You want to explain that to --

VEMBER ANDERSON: Yes, | guess | am
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just wondering if the record that the convening
authority is reviewing in order to meke a
deci si on about whether to proceed includes that
information. |If we are convinced that there may
be information the convening authority does not
have in front of her when she makes that
decision, then it would be inportant to be able
to give the alleged victimthe opportunity to be
heard in that circunstance.

MEMBER CASSARA: Vell, and | think
that is going to beconme even nore relevant in the
year to cone, when the new provisions kick in
that do not require the alleged victimto testify
at an Article 32 hearing. The conveni ng
authority is going to have nuch nore limted
information upon which to base his or her
deci si on.

MEMBER ANDERSON: Okay. Okay?

MEMBER CASSARA: Col onel Ham woul d
you agree?

COL HAM That is what the defense

counsel are saying, that --
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MEMBER CASSARA: Yes, | nean, | think
it may be one of the unintended consequences.

COL HAM R ght.

MEMBER CASSARA: On the flip side, you
know, |'ve got a couple of cases right now where

the all eged victins have deci ded not to prosecute

after charges were -- not to prosecute, but they
don't want the <case to go forward. The
prosecution is still wanting to go forward. So,

this is one of those provisions where | think the
defense bar, | really don't have any issue with
letting the alleged victim nuch as | can as a
defense counsel, subm t sonmething to the
conveni ng authority, if he or she so desires or
if | so desire, as to why the case should or
shoul d not go forward.

CHAI RPERSON FERNANDEZ: Bill, how nmany
cases do you have?

(Laughter.)

MEMBER CASSARA: | have a lot. You
know, within the last six nonths -- and |I'm not

saying this is a good or a bad thing from the
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victims standpoint -- but within the last six
nonths, the nunber of cases on ny docket has
probably, of a sexual assault nature, has
probably tripled, to the point of where | am
turni ng cases away because | just can't do them
anynore.

You know, |I'm not saying that is a

good or a bad thing fromthe victinls perspective

or from the soldier's perspective. | am not
maki ng any commentary on it. That is just a
fact.

COL HAM There is also the risk for

the victim -- again, |'m assunming the special
victim counsel will be witing the thing and be
very careful about this -- also the risk that if

the victimactually submits sonething, that it is
an inconsistent statenent or it contains, you
know, some things harnful to the case, that
that's a choice that the victim and his or her
counsel will have to nake.

CHAI RPERSON FERNANDEZ: Just to wrap

up this one, so are we in agreenent that we

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

153

should take what's in the Air Force directive
currently and translate into what should be --
it's an additional right? So, just take the
verbiage fromthe Air Force and, then, put it in
and our recomendation to nake it a right?

VMEMBER MARQUARDT: | I|ike that.

MEMBER HOLTZMAN: The only thing is,
can we check what the other services have?

CHAlI RPERSON FERNANDEZ: Sure.
Absol ut el y.

MEMBER HOLTZMAN: And if they have
di fferent |anguage, maybe just pick out the one
that we think is the --

COL HAM And you are talking about
the right to be reasonably heard and the right to
reasonabl e, accurate, and tinely notice of?

MEMBER MARQUARDT: No, t he
consul tati on.

M5. SAUNDERS: The consultation, you
know, obtaining the views of the victimon the
decision to prefer.

MEMBER HOLTZMAN: Before t he deci si on.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

154

M5. SAUNDERS: Right. The decision to
prefer, whether or not to prefer charges and
al so, on pretrial agreenents and sone other
t hi ngs.

MEMBER CASSARA: I['m sorry, you're
breaki ng up agai n.

M5. SAUNDERS: OCh, sorry. The right
is to consult with the victim and obtain the
victims views on both preferral of charges,
pretrial agreenents, and some other things al ong
t he way.

MEMBER CASSARA:  Yes.

CDR. KING And just for clarification
for witing this up, is that, are you talking
about a right just to relay, for sonmeone to rel ay
i nformati on about what the victim wants or a
right for the victimto present information to
the convening authority thenselves perhaps,
| i kely through counsel ?

MEMBER MARQUARDT: It just says
consul tati on.

MS. SAUNDERS: The way it currently
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works is that, typically, the trial counsel would
be the one speaking with that victim and it
woul d be rel ayed through the Staff Judge Advocate
to the convening authority.

CDR. KI NG Well, and that's what |
was aski ng, because we were tal ki ng about victins
perhaps giving inconsistent statenents if they
made their own statenments. So, | wasn't clear.

CHAlI RPERSON FERNANDEZ: No, no. I
think it is what you have just said.

M. SAUNDERS: Right. Okay.

CHAI RPERSON FERNANDEZ:  Anyt hi ng el se
on that section?

(No response.)

Okay. Let's go to the next one.

MEMBER JONES: Are we at the right not
to be excluded fromany public hearing?

MEMBER CASSARA: W I | sonebody give ne
a page nunber?

CHAl RPERSON FERNANDEZ: Twenty-one.

MEMBER CASSARA: I'"'m | ooking at the

hard copy.
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MEMBER JONES: Bottomof 21, the right
not to be excluded fromany public hearing. [|'m
readi ng now fromthe NDAA, right.

MEMBER CASSARA: Got it. Thank you.

MEMBER  JONES: "Or pr oceedi ng
descri bed above, unless the mlitary judge or
i nvestigating officer" -- there is a standard of
proof -- "determines the testinony by the victim
of an offense would be naterially altered if the
victim heard other testinony at that hearing or
proceedi ng. "

| guess the CVRA -- let nme just take
alook at it -- is pretty nuch the sanme, | think.

MEMBER GARVIN:  Yes, they are.

MEMBER JONES: Yes. And then, the
directive is | think the same as well.

MEMBER CASSARA:  Hey, Meg?

MEMBER GARVI N:  Yes?

MEMBER CASSARA: This is one of the
areas that ny antennas went up a little bit. And
|"m just curious, from your experience on the

civilian side, how the issue plays out with the
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alleged victim | nean, being in court the entire
time and hearing testinony of other w tnesses.
Has that been a positive, negative, a wash? O
what's been your experience? O do they take
advantage of it? O do the courts generally
exclude them finding that there's clear and
convi nci ng evi dence?

MEMBER GARVI N: Courts don't exclude
t hem When it has been actually presented and
litigated, no court has excl uded.

MEMBER CASSARA: Ckay.

VEMBER GARVI N: But what | wll say
is, | guess to all of your other questions, it
has been a bit of a wash. A lot of victins, when
they are properly -- when they are consulted with
by their |awer, they choose not to be in there
because they know what they are about to hear
So, they make a choice not to be in there.

A lot of victins have been in there
from voir dire all the way through closing
argunents, even when they have been w tnesses,

both direct and, then, rebuttal. And those have
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resulted in both convictions and acquittals. And

t he convi ctions have been upheld through appeal s

so far.

So, it has kind of been all over. It
hasn't resulted in -- there has been no finding
of error. There has been no reversible error.

But a lot of tinmes victins are choosing not to
exercise it after being consulted with.

You know, | nean, when --

MEMBER CASSARA:  Yes.

VEMBER GARVI N: -- you sit down and
talk to them about it --

MEMBER CASSARA: Do you have anything
fromthe defense bar, how they feel about it?
mean, has it been beneficial for then? Has it
been detrinental? O, again, is it just a wash?

MEMBER GARVIN. It's a wash. Sone of
them will say that it has been a field day for
Cross-exam nation --

MEMBER CASSARA:  Sur e.

MEMBER GARVI N -- because it opens up

a whol e new starting point for cross-exani nation.
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| have yet to have soneone say it was
horrible in the defense bar, but they may also
not be saying that to ny face, right?

MEMBER CASSARA: If it happens and |
find it to be horrible, | promise I'll tell you
to your face, though.

(Laughter.)

MEMBER GARVI N: | nmean, the bottom
line is it is not, at |least from what we have
been able to see across the country, it hasn't
altered much except when a victim exercises it,
cross-exam nation starts at a very different
poi nt .

MEMBER CASSARA:  You know, honestly,
one of the reasons why it causes sonme concern to
me is, having practiced in both the civilian
courts and mlitary courts, | can tell you that
mlitary courtroons tend to be nuch snaller.

MEMBER GARVI N:  Yes.

MEMBER CASSARA: | nean, | have been
in -- | don't know if Colonel Ham has ever

practiced at Fort Jackson, South Carolina, but
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the courtroom seats about 20 people. And the
presence of the wvictim would be nmuch nore
prominent in that case than in a trial in a
civilian courtroom where there is 300 people, at
| east theoretically, could be sitting in there.

And that is one of the reasons why it
caused nme sone concern, is that mlitary courts
just tend to be, the courtroons just tend to be
much smaller, and | think that the presence of
the alleged victimwuld be nmuch nore proni nent
than it m ght be ot herw se.

MEMBER ANDERSON: To what end, Bill?
You're saying that that would create error or
shading or bias in terns of witness testinony or
that that would change +the decisionmaker's
decision or -- so, it is a small setting.

MEMBER CASSARA: And again, | think
this may turn out to be a wash, but | think that
both wit nesses for and agai nst, you know, defense
and prosecution witnesses, there is the risk that
their testinony may be tenpered or altered in

sonme way because the alleged victimis sitting
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right there. | nmean, | think that is just hunan
nat ur e.

MEMBER JONES: Well, you know, we are
really just talking about a right not to be
excl uded, which is --

MEMBER CASSARA:  Yes, |I'm not -- you
know, | don't want to get far off the field.

MEMBER JONES: Yes. It is really not
too different than --

MEMBER CASSARA: That's one of the
things. That's why | wanted to Meg's input --

MEMBER JONES: Right. Sure.

MEMBER CASSARA: -- on how it has

pl ayed out in the real world, or the other rea

wor | d.

(Laughter.)

MEMBER ANDERSON: Are we cl ear about
whet her or not these are different? In other

words, if it is already granted, maybe we shoul d
nove on - -
MEMBER GARVIN. They read pretty much

the sane to ne.
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MEMBER ANDERSON:  Then, let's nove on.

MEMBER JONES: (kay.

MEMBER CASSARA:  Yes.

MEMBER JONES: The next one is the
right to be reasonably heard, at |east under --
I'm reading the CVRA now -- "at any public
proceeding in the district court involving
rel ease, pl ea, sent enci ng, or any parole
proceeding.” And this is one provision that is
in -- reference to the plea proceeding is in the
CVRA, is not in the NDAA because the NDAA is
tal king about a public hearing concerning the
continuation of confinenment, prior to trial, a
sentencing hearing relating to the offense, or a
public proceeding of the Service Cenency and
Par ol e Board.

| think we started to talk about this
bef ore. Because what is a plea proceeding in the
mlitary?

MEMBER CASSARA: Yes, | think the

reason for the difference iIs because in a

civilian court everybody knows  what t he
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recommended pl ea agreenent is, and the provision

allows the victimto say, "I think that that's
insufficient" or "I'msatisfied with that."
Whereas, in the mlitary system

whoever is doing the sentencing, whether it be
t he judge or a panel, does not knowthe |imts of
the plea bargain or the pretrial agreenment unti
at the very, very end. And |I'm not saying it
would -- |I'm just think it alters, that that
process woul d alter the involvenent of the victim
at sentencing, which is why | think the | anguage
states that it does.

Qobvi ously, you don't want the victim
getting up and saying, "I know that there is a
pl ea bargain of five years in this case, and |
think that's ridiculous," because neither the
judge or the jury, if they're doing the
sent enci ng, knows that.

MEMBER JONES: | think that because of
the way plea bargaining is handled, you are
conpletely right. There is no real opportunity,

or maybe any reason -- there nmay be a reason, but

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

164

there's no real opportunity for a victimto be
hear d.

MEMBER CASSARA: Right, and "I think
that that input would come earlier when that
proposed plea bargain is going up to the
conveni ng authority, and that convening authority
is determ ning whether to accept or reject that
pl ea bargai n.

MEMBER JONES: So, you are saying that
could be part of what we are going to suggest to
be expanded consultation with the governnent and,
al so, described as sonme nechanism to get the
victims desires to the convening authority?
Thought s?

MEMBER CASSARA: Yes, because, you
know, as you all know --

MEMBER JONES: And it would actually
not just be for the prosecution or a referral
deci sion, but it could also --

MEMBER CASSARA: Upon the acceptance
of a plea agreenent.

MEMBER JONES: Right. It could also
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counsel with what he mght want to do or she
m ght want to do with the pl ea.

MEMBER CASSARA: Right. And again, |
think that is something that is happening every
day in alnost every case. And | just don't know
that it's codified.

MEMBER JONES: So, maybe that woul d be
sonething we would also include in the sense of
what a victim-- | nmean, it is alnpost we want the
victims attitudes and desires to get to the
conveni ng authority. And we have tal ked about it
in the sense of through sonme consultation wth
t he governnment who is the person who knows what
i s going on.

And we could also add that it would
not just be offered in order to affect the
char gi ng deci sion, but also should be consi dered
in ternms of any plea bargain.

MEMBER HOLTZMAN: | don't know why it
can't be phrased in terns of the right to be
heard by the convening authority --

MEMBER JONES: It can be.
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MEMBER HOLTZMAN: -- in ternms of the
charges to be preferred or not preferred and any
plea agreenent, in the nature of any plea
agreenent. That's how | would |like to see it.

MEMBER JONES: And that's sinple.

MEMBER HOLTZMAN:  Yes.

MEMBER  CASSARA: O j ust t he
di sposition of the case because that may also
i nclude what we refer to as a Chapter 10 in the
Arny, a Chapter 4 in the Air Force, which is in
|ieu of court-martial.

MEMBER HOLTZMAN: Right. Right. O
ot her disposition of the case.

MEMBER CASSARA: Sone ot her
di sposi tion.

MEMBER HOLTZMAN:  Yes.

MEMBER JONES: Sounds good to ne.

CHAI RPERSON FERNANDEZ: It seens |ike
t he next one we have just expanded.

MEMBER JONES: Yes, this one was too
subtle. So, we have to make it nore neani ngful.

The reasonable right to confer with the counsel
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representing the governnent, do we want to talk
about that or have we pretty nuch covered it?

MEMBER HOLTZMAN: | think that that's
different because that's the counsel for the
gover nnent as opposed to the conveni ng authority.

MEMBER JONES: Ri ght. And | guess
you're right, because we want to nmake it specific
that these are the thoughts and desires, the
victim actually getting their nessage to the
conveni ng authority --

MEMBER HOLTZMAN:  Correct.

MEMBER  JONES: - - not  j ust a
consultation. It may happen through consultation
wi th the governnent --

MEMBER HOLTZMAN: Ri ght.

MEMBER JONES: -- but that is a
mechani sm

MEMBER HOLTZMAN:  Yes, right.

MEMBER JONES: (kay.

COL HAM  Wuld you like it drafted,
it sounds |i ke what you're saying -- | guess | am

asking for your approval -- that because of the
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differences in how pleas work, we see a reason
why the CVRA right to be heard during a plea is
not applicable to the mlitary? However, the
anal ogous point in time would be to be heard
before the convening authority decides the
di sposition of the case, and you recomend t hat,
sonehow - -

MEMBER JONES: That's right.

MEMBER GARVI N:  Yes. Yes.

MEMBER JONES: Perfect.

And are we going to recommend that
t hese be made clear for now in instructions and
recommend that it be made nore clear in
| egi sl ation, future |egislation?

MEMBER GARVI N Yes.

MEMBER JONES: Ckay. Next is --

COL HAM Leaving to the convening
authority what right to be heard neans.

MEMBER CASSARA: |'m sorry?

COL HAM Leaving to the convening
authority what the right to be heard neans.

MEMBER CASSARA: Onh, okay.
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COL HAM In other words, in
witing --

MEMBER JONES: Sure. Yes. Yes.

COL HAM -- through the attorney,
what ever .

MEMBER CASSARA: Yes, | think that is
fine. | think any special victinms' counsel is

going to tell you they're going to want to do
t hat --

MEMBER GARVI N  Absol utely.

MEMBER CASSARA:  Yes.

MEMBER JONES: GCkay. So now, we have
codify in the NDAA the right to receive
restitution as provided in |aw The CVRA says
the right to full and tinely restitution, as
provided in |aw And then, the instructions,
apparently, have already said the right to
recei ve avail able restitution.

| don't know nuch about the different
-- what the available restitutionis. 1Isn't that
the area that nmay be left to the next Commttee?

MEMBER CASSARA: That coul d t ake hours
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to explain.

MEMBER JONES: All right.

MEMBER  CASSARA: | t is really
convol ut ed.

MEMBER JONES: Shall we leave it to
t he next panel ?

(Laughter.)

MEMBER CASSARA: | can give you The
Reader's Di gest condensed version, but even that
m ght take a while.

MEMBER JONES: There is a second panel
that starts after we are finished.

MEMBER CASSARA: Good for them

MEMBER JONES: And one of its tasks is
to |l ook at restitution.

MEMBER HOLTZMAN: |s there sonme reason
that we don't have the sane | anguage as t he CVRA?
| nmean, the only thing that is different on
restitution is "full and tinely". |Is there sone
reason that that's not the sane?

MEMBER JONES: | don't know, although

| happen to think the NDAA phrasing is better
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because | think "as provided in | aw' --

MEMBER ANDERSON: W haven't heard
much testinmony on this, and there is a whole
ot her panel that is going to take this up. |I'm
not sure that we should necessarily junp in and
tinker with the | anguage.

MEMBER GARVI N: Yes, and on the
civilian side, the intricacies of "as provided in
| aw' and the other statutes that points to is
actually pretty conplex. And | inagine |ayering
on top of that mlitary intention and all that,
it is going to be a conpl ex thing.

| do think figuring it out for the
next, you know, actually tackling it and figuring
out what it nmeans woul d be pretty inportant, but
| don't even understand how it works in the
mlitary under the directive right now So, |
think it is a pretty big topic, | guess.

CHAlI RPERSON FERNANDEZ: Why don't we
punt ?

MEMBER JONES: You took the words

ri ght out of ny nouth.
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(Laughter.)

Al right. The right -- this is NDAA
again -- to proceedings free from unreasonable
delay. And then, the CVRA has the same thing.
And then, apparently, there just are no
directives, no DoD directives on it.

But, apparently -- and | don't think
| heard this witness, if this was a wtness --

M5. SAUNDERS: You weren't there that
day.

MEMBER JONES: |'m sorry then.

The DoD is wrking to include a
provision that mrrors the CVRA

So, is there anything nore to say
about this?

MEMBER MARQUARDT: What about the word
"proceedi ngs"?

MEMBER JONES: Conpared to?

MEMBER MARQUARDT: Well, to have --

MEMBER JONES: | nvestigations? Are
you thi nki ng about that part of it?

MEMBER MARQUARDT: Vell, vyes, I'm

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

173

t hi nki ng about the whole process fromfiling the
charge to the end. You know, everything shoul d
be handl ed wi t hout unreasonabl e del ay.

COL HAM Simlar to the Federa
Speedy Trial Act, there are nunerous sources of
speedy trial rights for a mlitary defendant,
i ncludi ng the anal ogy to the Federal Speedy Tri al

Act, which requires a case to go to trial within

120 days of either preferral -- so, when the
charges are brought -- to arraignnment, not the
taki ng of evidence but arraignnent. And there

are not the numerous automatic exclusions of tinme
that are under the Federal Speedy Trial Act.
Most of the tinme a judge has to determine to
excl ude evi dence.

MEMBER MARQUARDT: Vell, we are
| ooking this from the victims rights. So, |
don't know how t hat inpacts the Speedy Trial Act.

COL HAM | guess | amonly trying to
give information to hel p you consider that, that
there are not automatic exclusions of tinme |ike

there are in the Federal Speedy Trial Act. So,
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things nove relatively quickly with regard for
the accused's right. The judge, of course, is
free to grant request for delay for good cause in
the mlitary, and there is a |lot of case |aw on
what good cause neans and a nunber of factors
they are supposed to take into account, et
cetera.

MEMBER JONES: The speedy trial rights
for a defendant are very well -- you know, there
is a lot of case |aw

MEMBER MARQUARDT: Ri ght.

MEMBER JONES: You know t hat.

This is the right to proceedings free
from unreasonable delay for a victim | don't
know what cases. Maybe you do, Meg. Has any
victi mever nmade an application under this right?

MEMBER GARVI N: Yes, and | think we
heard testinony from Russell Butler a little bit
about this. He handl ed one case in Utah. It has
been used in several other cases, but the Utah
habeas corpus <case is the only published

decision, | think, on it.
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Essentially, when it 1is translated
into a civilian world, it does use the word
"proceedings" also in the CVRA, but the victins
have used it to nove proceedings along,
basically, to get no further, for the prosecution
or the defense, no further continuances. And it
has been used in states that have the equival ent
statute and in the federal. It doesn't result in
a date certain of anything.

But victims counsel have petitioned
courts to say, "Prosecution, wusually, to be
honest, is dragging its feet. W want it to nove
f orwar d. And so, can you please no further
continuance or can you set a date, a cal endar
date?", a calendar call, basically, |like a status
conference in the civilian world. And that is
what it has resulted in. And then, at sone
poi nt, the court has said, “"No further
continuances for anyone."

MEMBER HOLTZMAN. Can | just suggest,
since both these provisions are the sane, the

NDAA and the CVRA, that we just nove it al ong?
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MEMBER GARVI N: Yes, | think we can
resort to the handful of cases that have
interpreted it, just to give guidance. It's a
tool for wvictinse to ask for things to nove
f orwar d. It certainly is never going to trunp
trial prep for defense or the state or the trial
counsel. So, yes.

MEMBER JONES: Right. You did raise
t he i ssue, though, of proceedings.

MEMBER MARQUARDT: Yes, and | thought
maybe, you know, have preferred charges proceed
from unreasonabl e del ay. Il mean, | like the
wor di ng better, but as long as it is used --

MEMBER JONES: | think now that we
understand what it is used for, | think we are
good.

Ckay. The right to be treated with
fairness and with respect to the dignity and
privacy of the victim That is now codified
under NDAA '13. It's everywhere. Kkay.

Any di scussi on?

(No response.)
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No?

Al right. So now, we cone to the
CVRA, and there is no simlar provision, it
appears. "In any court proceeding involving an

of fense against the crinme victim the court shall
ensure that the crinme victim is afforded the
rights described above." So, this 1is our
enf orcenment proceedi ng, enforcenent el enent, that
is in the CVRA

"Before nmaking a determnation to
exclude the victim the court shall make every
effort to permt the fullest at t endance
possi ble."

| don't know. Let ne see --

CHAI RPERSON FERNANDEZ: How is this
not being replicated in the provisions above?

MEMBER JONES: You know what? |I'm
wong. Yes, and it is not enforcenent provision.

COL HAM According to CRS, this puts
responsibility on the court.

MEMBER GARVI N: Yes, it is an

articulation of what actually should already be
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there for courts, which is courts have an
i nherent duty to afford anyone their right who is
performthem right? That it is a separate and
i ndependent duty, which is why they connect sua
sponte on certain things.

That's what this provision does,
coupled with, if you are not going to afford t hem
a right, which is the right to be present, you
have to say so on the record and why. And this
was drafted this way, so that an appeal of a
decision to deny the right to be present could go
up on a record expl ai ning what the court did.

So, it is tw things. It is
articulating a court's independent obligation to
ensure the rights of person are afforded. And
two, when you are going to deny those rights, put
it on the record, so we have sonething to respond
to, rather than having it be in your brain,
basi cal | y.

CHAlI RPERSON FERNANDEZ: That sounds
i nportant to ne.

MEMBER GARVIN: It has proven, froma
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victims perspective inthe civilian world, quite
a useful provision, in part, because courts have
had used it sua sponte to deny prosecution action
that they thought were putting victins at risk.
It hasn't, to the best of ny know edge, been used
in response to anything defensive has done. And
al so, it has created records, so that the appeal s
nove nore expeditiously, because you don't have
remands to the trial court for findings on the
record.

MEMBER HOLTZMAN: So, | would just
propose that we adopt the |anguage, recomend
adopting the | anguage that is in the CVRA

CHAI RPERSON FERNANDEZ: | second it.

COL HAM  Although I would just raise
for you the issue that the NDAA gives rights
out side of court proceedings.

MEMBER GARVIN: Yes, | think it would
have to be finessed |anguage, Liz, by naybe
soneone who - -

MEMBER HOLTZMAN:  Understands it.

MEMBER GARVIN: Like if you can make
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recommendati ons, because it is really just court
pr oceedi ngs. And so, the |anguage can't be
i dentical, | don't think.

MEMBER HOLTZMAN: Right. Okay.

MEMBER JONES: All right. So, we are
for this, but we have to figure it out. Ckay.

COL HAM Wul d your recomrendation
be, for lack of a better word -- | don't know if
you' re maki ng recommendati ons -- that DoD devel op
a conparable right to propose for |egislation,
sonething like that?

CHAl RPERSON FERNANDEZ:  Yes.

MEMBER GARVI N: Yes, that is not a
ri ght, though.

CHAl RPERSON FERNANDEZ: It's a --

MEMBER GARVIN: It is nore a duty of
a court.

CHAlI RPERSON FERNANDEZ: Yes, duty of
the court to be able to enforce a right.

MEMBER ANDERSON: So, we're back to
your enforcenent.

MEMBER GARVI N: | mean, it is all
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phrasing. The term "enforcenent” has been used
very oddly in all the victims rights |anguage.
The better | anguage m ght be to accord the right
of the victim to assure they are accorded or
af forded, sonething like that, and denial of any
ri ght be docunented in the record, whatever the
record is of the mlitary, you know. Basically,
it is the right you have sonething to appeal or
to challenge it or sonething.

MEMBER JONES: Right, and maybe there
is no simlar provision for the same reason that
there is no enforcenent or so-called enforcenent
provision. It is a reason that you have to put
on the record for the very purpose of having a
record to appeal .

So, | don't know. Maybe if we keep
going, we will figure out that these should be
folded in together in sone way.

MEMBER GARVIN. Yes. | amjust going
to say one nore thing.

MEMBER JONES: Sure, sure, sure, yes.

MEMBER GARVI N: | articulate a
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| awyer's reason for why that provision mtters.
But, even if for some reason all this went down
the path of there never being appellate
enf or cenent, there is another reason for
articulating themon the record. And that is so
victinms understand why their rights were deni ed.

MEMBER JONES: Yes.

MEMBER MARQUARDT: Right. It's good
for courts to have to do it, so they pay
attention al so.

MEMBER GARVI N: Yes. W have seen
that, and there is one case right now where a
stay was granted in a mlitary court on a
di scovery issue and remanded to the trial court,
just to say on the record why they nmade the
deci sion they nmade. That just happened. [''m
sure you guys are aware of it.

You know, | mean, it may go the other
way, but the victim understanding the why, it
kind of matters. So, there's two reasons why
this provision is inportant. One is the |ong-

term appellate standing and enforceability
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nonent, and the other is victimconprehension of
how t heir voice was heard, why the case went the
way it did, all of those things that they devel op
a trust in the system

VEMBER HOLTZMAN: Isn'"t it enough to
say to reconmend to both Congress and DoD that a
provi sion conparable to the CVRA provision be
adopted for the mlitary? W don't have to spel
out what we're trying to do here. They
understand it. Let themwork out the | anguage.

MEMBER GARVI N:  That works for ne.

MEMBER JONES: | like it. Next.

CHAI RPERSON FERNANDEZ: (Okay. | guess
we can all read it, but, Meg, is there a reason
why the CVRA definition mght be better than the
one in the NDAA or the one in the DoD?

MEMBER GARVIN.  For the victinf®

CHAlI RPERSON FERNANDEZ: Yes. Are
there things that we need to adopt or change?

MEMBER GARVIN. |I'mreading it.

(Pause.)

| actually think the NDAA might be a
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better definition. The NDAA definition is pulled
-- is it identical to the directives on the
right?

CHAl RPERSON FERNANDEZ:  Yes, yes.

MEMBER GARVI N: Yes, which is pulled
out of the old victims rights provisions pre-
CVRA.

| wll have to think about it.
There's pros and cons both ways. [''m not
particularly worried about it.

MEMBER ANDERSON: The one in the
center inports the question of proxinate cause.

MEMBER GARVIN.  Yes, right, and that
can be useful and harnful to victins. | nean,
based on the child pornography case that was just
before the U S. Suprene Court, it created sone
i nteresting conplications, actually.

CHAlI RPERSON FERNANDEZ: kay. Can |
say that we keep the definition that is in the
NDAA unl ess you see sonething in case | aw or that
woul d tell us to change it, and you can send that

to the staff, which, then, can convey it to us?
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MEMBER GARVIN: Yes. Certainly.

CHAlI RPERSON FERNANDEZ: That sounds
good, right?

MEMBER  JONES: Now we are at
enforcenent, right? Are we done with definitions
t hen?

MEMBER ANDERSON:. Yes. Right.

MEMBER JONES: Well, | nmean, does
anybody disagree that there ought to be an
enforcenent mechani snf? W have given them
rights. So, there should be enforcenent, right?

CHAI RPERSON FERNANDEZ: Wasn't that
t he whole conversation we had when we had the
hearings, that a bunch of these rights didn't
have enforcenment mechani sns?

MEMBER MARQUARDT: O any recourse.

MEMBER GARVIN: |'m agreeing, yes, we
need to have enforcenent, as | think you all
woul d predict.

(Laughter.)

| think in whatever recommendati on we

wite, however, we should be really clear in our
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| anguage. | believe that there already is
enf orcenment because, by law, if you give a right,
there is one. It is just not explicit what it is
ri ght now.

So, for instance, a victim in the
mlitary al ready, which we saw in the Kastenberg
case, did seek a renedy, right? They had
standing. They went into the trial |evel. They
| ost there. They went into the appellate |evel.
At the appellate level, you know, they had
standing and they were heard, and a renedy was
af forded, which was sinply go back to the trial
court and you get to be heard.

But | think it is very inportant that
we don't say, "My God, there's no enforcenent
right now in the current NDAA " because that
woul d, then, nmean that we, as a Comm ttee, have
said, until sonmeone wites sonmething explicit, no
one can do anyt hi ng.

MEMBER ANDERSON:. Ri ght.

MEMBER GARVIN: But, inreality, there

is standing; there is enforcenent. It is just
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not explicit. So, the |awers out there are left
with traditional wits and a messy enforcenent
process.

VEMBER ANDERSON: Ri ght, and one
guestion | have, Meg, on that, on the enforcenent
i ssue is whether or not a wit of nandamnus, it
may be the only thing that is possible, but there
was certainly testinony that the wit of mandanus
was so limted that it was not applicable to
circunstances like the violation of the victims
statutory rights.

| wonder if, in terns of supporting
the work that you're doing, and nmany others are
doing, in terns of trying to use traditional
opportunities or routes for enforcenent, when
they are not explicitly identified, is that nore
hel pful or would it be nore helpful for us to
make explicit the kinds of opportunities that
victins have to enforce these rights?

MEMBER GARVIN:  Well, | think we heard
testinony that was clear that explicit is useful,

and that explicit that factors in the downfalls
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of the CVRA would also be useful. And the
downfalls of CVRA, froma victinms standpoint --
and, actually, | think froma system standpoint;
both the prosecution and defense | think would
concur in this -- the use of the word "mandanus"”
is an odd term and it hasn't played out very
effectively for appellate review

VEMBER ANDERSON: So, in terns of
directing the staff in ternms of the drafting
here, it seens to nme that one thing we could do
is say, "Despite the fact that there is no
explicit enforcenent provisions, attorneys are
currently litigating” -- just a factual statenent

-- "attorneys are using traditional nmechani snms of

enforcenment to vindicate victims rights. e
recoomend that" -- |I'm just throwing out
potential |anguage -- "W recomrend that either

the Departnment of Defense or Congress, or
what ever the nmechani sns are that we're proceeding
to nmake recommendations to or for, we reconmend
that an enforcenent provision be nmde nore

explicit by statute and include the follow ng

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

189

things.”" And then, sonething other than, | take
it, wit of mandamus specifically, is that right,
Meg?

MEMBER GARVI N: That would be ny
reconmendat i on.

MEMBER ANDERSON:. |s that clear?

MEMBER GARVI N Yes.

COL HAM | am thinking through what
you're tal king about. | nean, there are a couple
of ways to do an interlocutory appeal, right?

MEMBER ANDERSON:. Ri ght.

COL HAM One is extraordinary wit
and one is a statutory basis. So, all accuseds
have to wuse extraordinary wits, and the
governnent has its limted interlocutory appeal
right, which is approximately the sanme in the
mlitary as it is for the Assistant U S. Attorney
or the U S. Attorney's Ofice. So, you would be
| ooki ng at an additional statutory provision that
woul d apply. That is what |'m asking you. You
woul d allow for a statutory provision to --

VEMBER ANDERSON: Yes, they would
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allow for an interlocutory appeal, | guess.

MEMBER GARVI N Yes.

VMEMBER MARQUARDT: But it seens to ne
that you woul d have to have an appeal right for
the denial of sonme victims right. And so,
anyway - -

MEMBER GARVI N: But, | nean, | think
the questions are what appellate devices do we
have? Is it an appeal right?

MEMBER ANDERSON. Yes, right.

MEMBER GARVIN: Is it aninterlocutory
appeal right? Is it a wit?

And the CVRA is intended to create an

appeal right, but used the word "nmandanus". And
t hat has caused huge problens. It is intended to
be, well, it was intended to «create an

interlocutory appeal right that was reviewed
under the standard review of traditional appeals
and it used the word "nmandanus”.

MEMBER ANDERSON:  Right. That's what

MEMBER GARVIN: It is anong the worst
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drafting that could possibly have happened, and
"' m | aughi ng because | was there. But it mxed
and matched all three things.

So, | think we need to be thinking
about the recommendation being the crafting of
the i nportant piece hereis interlocutory appeal,
because you want it to happen before, you know,
the horse is out of the barn, or whatever the
expression is, and it needs to be sonething that
is not so discretionary in review that it falls
under the category of extraordinary wit review,
because that is the problemw th mandanus.

COL HAM  But you run into the issue
that cane in the hearing, which is prejudiced.

MEMBER ANDERSON:. And clarify for ne,
Col onel Ham is that an issue on whether we use
i nterlocutory? Actually, you're saying that
that's an issue if we suggest interlocutory
appeal ?

COL HAM Vell, it wuld be to be
det er m ned. Article 59a tracks the Rule of

Federal Procedure, that you have to show --
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actually, it's tougher -- material prejudice to a
substantial right before you are entitled to any
relief. There are a |lot of questions. Woul d
that apply to this type of appeal? Wat would it
mean?

VMEMBER ANDERSON: Do we have to go
there? | nean, it seens to ne that the prejudice
guestion is always going to be an issue for
victims rights, one that we probably shoul dn't
surnmount because we want finality and double-
jeopardy to attach when there is a conviction.

CHAlI RPERSON FERNANDEZ: Can | be the
dumry in the room right now? Because |I'm
starting to get confused wth mandanuses and
interlocutory appeals and |I'm trying to reach
back sonmewhere in ny brain and renenber what all
this is.

(Laughter.)

Take me through a victim Mg, that
this issue is going to cone up. \What does this
| ook |ike?

MEMBER GARVI N: So, if we use the
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right to be present, right, let's say a judge
actually did decide that a victims testinony
woul d be materially altered and, therefore, she
is going to be kept out of the courtroom

CHAI RPERSON FERNANDEZ: Ri ght .

MEMBER GARVI N:  She would file, under
the CVRA, she would argued to the trial court and
said, "I have this right. Don't keep ne out."
The trial court would have said, "You' re out."

She would, then, take a wit of
mandanus under the CVRA and file it wth the
court of appeals. The court of appeals would
have 72 hours in which to determine her wit.
And it is a mandatory review. They have to take
the wit. They have 72 hours to decide it, and
then, they issue the decision back to the trial
court. So, her wit runs against the trial court
saying, "Trial Court, you violated ny right."
And then, it goes back to the trial «court
af terwards.

CHAI RPERSON FERNANDEZ:  Ckay.

MEMBER GARVIN: It would all depend on
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what she put in the wit. You know, the ones
t hat we have done on the right to be present have
been the trial court didn't make the necessary
findings that her testinony would be materially
altered; the trial court didn't make sufficient
record, or an out-and-out trial court erred.

And then, what the issue is right now
IS sone courts, two circuits are saying you just
review that like traditional appeal, neaning the
court reaches the nerit. The rest of the
circuits are saying you only get wit relief if
it is a clear and indisputable error, in which
case they are not reaching the nerits of the
decision. And so, they are saying it is not a
clear and indisputable application of federal
| aw. So, we're leaving it back to the trial
court, and we're not granting your relief.

MEMBER ANDERSON. And it is not clear
and i ndi sput abl e because of the facts related to
t he individual case or because the statute does
not grant it as a clear and indisputable right?

MEMBER GARVIN: Mdre so that it is not
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-- the lawisn't settled. So, there is no clear
and i ndi sput abl e application of | aw because there
is no law for the trial court to apply.

MEMBER ANDERSON:  And that's because
it hasn't percolated sufficiently through the
courts?

MEMBER GARVIN:  Yes, which is exactly
why the CVRA was supposed to create nandatory
reviews, that a body of |aw would be created
expeditiously, so that there would be law for
trial courts to apply. But we are in a really
circular argunent at the appellate |evel right
Now.

CHAI RPERSON FERNANDEZ:  Meg, what is
our solution?

MEMBER GARVIN:  Well, | think Col onel
Ham has rai sed a point that has to be factored in
our recommendations, which s, whatever we
recommend, we can't have it be whol esal e agai nst
the rest of the appellate practice or
interlocutory practice of the mlitary.

| think what we need to recommend is
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that, as the Dean said, while enforcement isn't
explicit, practitioners are wusing traditional
mechani sns now. W encourage A, B, or C, whoever
it is, to consider specifying an appropriate
appel l ate device -- and |'m not saying "appeal"”
-- appellate device to ensure expedited review,
expedi ted mandatory review of victims clains in
accord with all other participants' rights.

MEMBER ANDERSON: |t sounds good.

CHAI RPERSON  FERNANDEZ: So, there
woul d be a variety of devices? That's what we're
saying? And so, you don't --

MEMBER GARVI N: There potentially
could be. Again, | don't know -- Col onel Ham and
others there know the current | andscape of how
appeal s happen or interlocutory appeals happen.
It can't be back to the trial counsel or to the
governnent to do the appeal. But | think it has
tofit in the devices that are already authorized
by law. W're just creating a parallel one for
the victim

MEMBER CASSARA: Hey, Col onel Ham
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that raises a question. Again, | don't want to
get too far afield, but | think that it is
hel pful to this part of the discussion.

You know, under the current system
the governnent has an appellate division; the
def ense counsel have an appellate division. Now
that we have SVCs as third parties to the
litigation, who asserts their rights on appeal ?

COL HAM Al | can tell you was what
it was in LRM which was --

MEMBER CASSARA: That was GAD, wasn't

COL HAM  No, no, oh, no.

MEMBER CASSARA: No?

COL HAM  The Judge Advocate GCeneral
of the Air Force designated the Air Force JAG
School as the Special Victim Appellate Division.

(Laughter.)

MEMBER CASSARA:  Ckay.

COL HAM  Yes, it raises all kinds of
i ssues under -- | don't want to take inside --

under Article 70; there is no nechanism to
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appoi nt an attorney.

MEMBER CASSARA: Ri ght.

COL HAM There is no appellate's
statute. There was no appellate section under
t he statute.

CHAI RPERSON FERNANDEZ: So, there is
no vehicle that we're tal king about? The vehicle
doesn't exist?

COL HAM  There was no structure.

CHAI RPERSON FERNANDEZ: There is no
structure.

COL HAM No, there's no such
structure.

CHAI RPERSON FERNANDEZ: So, we are
providing a right where there is no structure?

COL HAM But, on the other hand, many
times, as M. Cassara knows, | nean, it is the
trial-level attorney, in this instance the SVC,
that files the wit or appeal, or whatever, and
t he governnent steps in at certain tines, and the
defense only steps in at certain tines. So, a

lot of times, it is the trial-level attorney or
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t he anal ogous special victimcounsel who i s doing
it all the way through.

CHAlI RPERSON FERNANDEZ:  Yes.

MEMBER CASSARA: (kay. Because, you
know, | nean, in the few cases where | have filed
wits, nostly in Air Force cases, | will tell you
that 72 hours is a pipedream

MEMBER GARVI N: The first one that
went up under the CVRA, the Ninth Crcuit sat on
for nine nonths, even though the law said 72
hour s.

MEMBER HOLTZMAN: | think that we
shoul d specify the tinefrane for that.

MEMBER CASSARA:  Yes.

CHAlI RPERSON FERNANDEZ: Vell, it was
specified, and it seens to have been ignored.

MEMBER GARVIN.  Well, it was ignored.

It is no longer ignored, but nobody in the

community that litigates these things on the
civilian side would agree/argue for -- would put
forward the 72-hour requirenent. Again, it

hasn't been good because the deci sions that issue
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fromthe courts aren't as thoughtful as one m ght
hope, nor are they as explained as one m ght
hope.

MEMBER CASSARA: Wth yes or no, it is
probably not good judicial |aw.

MEMBER GARVI N:  Exactly. You know, so
nobody would argue for it. | wll tell you the
reason for it, though, is still valid, which is
the idea was to make sure victims rights
litigation did not slow down the rest of the
case, that it was a fast-side collateral nonent
that didn't have significant ram fications on the
timng for defense or the prosecution. That was
why it was nmade to be so expedited, was that the
i ssue coul d be resol ved and peopl e coul d nove on.

VMEMBER HOLTZNVAN: Yes, well, maybe
listing that as part in the recormmendation to the
Def ense Departnment and to Congress, that they
should take into account that the purpose, |
mean, that the review should be expedited in
order not to slow up the proceedings, to the

detrinent of the defendant, but also to ensure

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

201

that the victim the victims rights were
properly taken into account.

MEMBER CASSARA: And for the benefit
of Commanders who want these cases resol ved.

MEMBER HOLTZMAN:  Yes, right.

MEMBER GARVI N Absol utely.

CHAI RPERSON FERNANDEZ: (Okay. Just so
that we can kind of take into account everything
that we have discussed, the first thing that we
tal ked about was that whatever we wite here
shoul dn' t be limting to other types of
enforcement. Am| getting that right?

MEMBER GARVI N Yes.

CHAI RPERSON FERNANDEZ: Ckay. So, we
need to clarify that this is not limting
enforcenent |anguage. It is --

MEMBER GARVI N: That silence on the
explicit enforcenent provision right now doesn't
mean it is not enforceable.

CHAI RPERSON FERNANDEZ:  Ckay.

MEMBER ANDERSON: | woul d just suggest

that sounds a little defensive. Rat her, we
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should just say they are proceeding to pursue
these rights through nornal channel s  of
enforcenent. We want to mamke clear that or we
recommend that this enforcenent be nade explicit
by statute.
MEMBER GARVIN:. Yes, | I|ike that.
MEMBER MARQUARDT: And be done

expedi tiously.

CDR. KING | amjust trying to make
sure we wite down. It mght be alittle while
until we get that. So, I'm not sure we are

witing down or getting the exact words every
time.

CHAlI RPERSON FERNANDEZ: The second
thing that we covered was the devices for appeal.
Am | getting this right or am| just naking this
stuff up?

You had recomended sone |anguage
bef ore, Meg.

MEMBER ANDERSON: It would be an
i nterlocutory appeal.

MEMBER GARVIN: Yes, that's correct.
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M5. CARSON: You wanted to say --
excuse ne; this is Julie. | just want to be sure
| get it down correctly.

Meg, earlier you said, "Recomrend

appropriate appellate device to sonet hi ng.
That's what your recommended | anguage was.

MEMBER GARVIN: Ch, |I'mnot sure | was
being all that articulate, anyhow.

M5. CARSON. Ckay, we got it.

MVEMBER GARVI N: Expedi t ed
interlocutory appeal, | think, or expedited

i nterlocutory review.

MEMBER ANDERSON:  Yes, that would be

good.

CHAI RPERSON FERNANDEZ: And then, the
third issue was limting the tine. It said 72
hours here. Is that --

MEMBER GARVI N: Il think if we just
wap that into the recommendati on we just had,
which is expedited, then we can explain why
expedited. It is in the best interest of the

victinms, the Conmmanders, and the system in
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general .

MEMBER HOLTZMAN: Wll, and the
def endant s.

MEMBER GARVI N: And the defendant,
right, and the trial counsel.

MEMBER HOLTZMAN: Ri ght.

MEMBER GARVIN: | nean, it is in the
best interest of everybody.

COL HAM Al though there would be no
automatic stay. There is no guarantee that
proceedi ngs are stayed while this appeal is going
on.

MEMBER GARVI N:  So, we shoul d probably
factor that into the recormendati on, that that be
consi dered, whether a stay is necessary. 1In the
CVRA, you can ask for a stay.

MEMBER HOLTZMAN:  So, then, we should
al so be able to ask for a stay here, too.

MEMBER GARVI N:  You know, | don't know
that we can craft all the |anguage, though,
because that, of course, then, inplicates who

does the state count against or --
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MEMBER HOLTZMAN. Ch, no, no. Right,
we shoul dn't do any of that stuff.

MEMBER GARVI N Yes.

MEMBER HOLTZMAN. W shoul d just put
t he general principles.

MEMBER GARVI N Yes.

CHAlI RPERSON FERNANDEZ: Are we done
with this one?

MEMBER ANDERSON: | think so.

MEMBER MARQUARDT:  For now.

(Laughter.)

MEMBER  ANDERSON: So, | et me
understand this provision. This provision is
desi gned to nake explicit the nechani sns by which
folks within the Departnent of Justice wll
understand and be conpetent on the rights that
have been granted. O is it an onbuds-person?

COL HAM It is an onbudsnan.

MEMBER ANDERSON:  Okay, okay. But,
then, there is further enforcenent, right? Yes.

CDR.  KI NG Is this a separate -- |

think this is after the fact, to take sonme sort
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of action as far as weither retraining or
puni shing, you know, doing sonething to the
peopl e who violated the rights, not --

MEMBER ANDERSON: | ndependent of what
happens i medi at el y?

CDR. KING R ght. Exactly.

CHAI RPERSON FERNANDEZ: Yes, it is the
conpl i ance process when you get all the actors to
conply, but it has nothing to do wth the
procedure itself.

MEMBER ANDERSON: How i nportant is it,
Meg?

MEMBER GARVIN. | have yet to see it
wor k. You guys m ght have had better experience
with an onmbudsman office. | don't know. Ve
haven't seen it result in a |ot.

| think it is a good idea. \Wat it
was intended to do was set up a structure to
allow you to conplain about the conduct of
governnent actors, particularly a U S. Attorney
or the FBlI or whatever state actor, who was

violating your rights, and to give you a nethod
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to conplain about that behavior that was not to
them right, a point person to conplain to in
order to try to get that redressed. |'mnot sure
|'ve seen it work, though.

CHAlI RPERSON FERNANDEZ: | nean, this
m ght be one of those appearance things nore than
actual execution. It just gives a further
appearance of transparency and a check-and-
bal ance.

MEMBER MARQUARDT: | am surprised at
the very end of this that they refer to the
Attorney General or his designee. | mean,
gender -neutral |anguage woul d be preferable.

(Laughter.)

CHAlI RPERSON FERNANDEZ: | like the
i dea of it. Does anybody not |ike the idea of
it?

MEMBER MARQUARDT: I think the
appearance issue is really inportant, whether it
wor ks or not .

VEMBER HOLTZMAN: Maybe the | anguage

of this could be changed in some way, because it
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wasn't clear to ne what this is about. But naybe
we can just say a provision, again, what | had
suggested earlier, a provision conparable to this
provision that would create an onbudsman-type
mechani sm to handl e conplaints about failure of
personnel in the mlitary system to grant the
rights, to enforce the rights that are granted
under the law, victinms rights granted.

MEMBER JONES: So, nmaybe we just make
a recommendation that the services look at this
as opposed -- | don't know what we woul d propose
for actual 1egislation. So, | think we are
tal ki ng about, right, a proposal to maybe give
the mlitary a chance, either service-by-service
or nore broadly the Departnment of Defense to
figure out? | nean, this is a whole structure
her e.

MEMBER HOLTZMAN:. Yes. Sure, that is
fine with me. That's fine.

| thought, though, Barbara, that the
ot her proposals we were making were |egislative

because --
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MEMBER JONES: You know, | am not
sayi ng those were not.

MEMBER HOLTZMAN: Ch, okay.

MEMBER JONES: But, on this one --

MEMBER HOLTZMAN: No, that's fine.

MEMBER JONES: -- yes, they could
propose, | nean, if they want to propose
| egi sl ati on. It is just that it does seem to

requi re sone sort of structure here.

MEMBER HOLTZMAN: Yes, that's fine.

MEMBER MARQUARDT: | would think the
Departnment of Defense would be the place to do it
because you woul d want to have --

M5. SAUNDERS: There is an |G offi ce,
whet her that would be --

MEMBER MARQUARDT:  Yes.

CDR. KI NG Well, each service has
their own |G al so.

M5. SAUNDERS: Al ready.

CDR. KING Yes.

M5. SAUNDERS: O would it be DoD I G?

CDR. KING Right. | nean, you could
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specify or you could --

MEMBER JONES: | don't know what the
DoD woul d think would be the nost efficient way
and the best way to do this. That's all [|'m
saying. So, | think it is hard for us to be any
nore specific than to recommend they look at it
and cone up w th sonething.

CHAlI RPERSON FERNANDEZ: Yes, | think
that this gets to the heart on sonme |evel as
havi ng people --

MEMBER CASSARA:  Mai ?

CHAI RPERSON FERNANDEZ: Ch, sorry, |I'm
munbling. |'mnunbling, Bill.

(Laughter.)

MEMBER CASSARA: Oh, |'msorry.

CHAlI RPERSON FERNANDEZ: It wasn't
anything. It wasn't a huge point of brilliance.

MEMBER CASSARA: It wasn't one of your
nore brilliant noments?

(Laughter.)

CHAlI RPERSON FERNANDEZ: No, not at

all.
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| think it is inportant to have in
t here.
MEMBER ANDERSON:  What is the "it" in

your sentence?

MEMBER  JONES: h, you wanted
| egi sl ati on. Is that right? You're talking
about --

CHAI RPERSON FERNANDEZ: | think it is

i nportant to have sone sort of --

MEMBER JONES: (kay.

CHAlI RPERSON FERNANDEZ: Because |
think it gets to the point that you have recourse
if your rights are violated, and | think that
drives at the heart of what we are trying to do
and the transparency we are trying to create.

MEMBER MARQUARDT: Vell, on the
crimnal side on regular cases, you have the
right to say that your counsel was ineffective.
And | think you ought to have simlar right in
the military.

COL HAM  Your special victimcounsel

was i neffective or your --
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MEMBER JONES: O defense counsel ?

MEMBER MARQUARDT: Wl l, if anybody
violated the rights --

CHAlI RPERSON FERNANDEZ: Yes, yes, it
is not just your counsel here.

MEMBER MARQUARDT:  Yes.

CHAI RPERSON FERNANDEZ: It seens to be
everybody i nvol ved.

MEMBER MARQUARDT: Ri ght.

CDR. KI NG But this doesn't affect
your case, the actual crimnal case itself. This
only affects the future of the person who
violated the rights.

CHAI RPERSON FERNANDEZ:  Yes.

CDR KING It's a separate --

MEMBER JONES: It is |like a standards
of conduct, yes.

CDR. KING Right. Exactly.

MEMBER MARQUARDT:  Yes.

CHAI RPERSON FERNANDEZ: We al so heard
testinony that going through the 1Gs office is

really difficult when you don't get what you
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want . So, this is creating another vehicle.
Whet her it works perfectly or not, | think the
exi stence of it is inportant.

Do you di sagree?

CDR.  KI NG So, are you thinking a
separate office other than the | Gs?

COL HAM  What woul d your proposal be,
to legislate directing DoD to come up wth
sonething or wuld your proposal be nore
speci fic?

CHAI RPERSON FERNANDEZ: | think for
DoD to cone up with sonething. | don't need to
come up with the |anguage.

MEMBER HOLTZMAN. Right. Congress or
t he DoD - -

CHAI RPERSON FERNANDEZ: Ri ght .

MEMBER HOLTZMAN: -- | think either
one of themcould come up with a nechanism --

CHAlI RPERSON FERNANDEZ: Yes, either
one.

MEMBER HOLTZMAN: -- for an onmbudsman

to address failures to adhere, to respect the
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rights of victins, as spelled out in the statute.

CHAlI RPERSON FERNANDEZ: In the CVR
yes. (kay.

MEMBER  HOLTZMAN: What ever t he
mlitary equivalent is.

MEMBER CASSARA: And part of that is
going to be, how do we nmke that information
known to victins, that they have that right?

CHAI RPERSON FERNANDEZ: All of this is
going to have to be known, to be nade known to
victi ms.

MEMBER CASSARA: Well, | am speaking
specifically in that area because, if one of your
conpl ai nts/concerns is that your SVC is not
properly advocating your position, you know, they
need to know. | mean, who are they going to
conplain to, their SVC?

COL HAM  Well, wouldn't it be in the
forms, in the panphlets that are handed out, that
these are your rights? It would be another thing
to add to that panphlet.

MEMBER CASSARA: Yes, that's all |I'm
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saying, is that we need to nake sure that that is
I ncl uded.

MEMBER JONES: | don't know that it
contenplates -- are we saying nake a conpl aint
agai nst your special victins counsel?

CHAI RPERSON FERNANDEZ: I think you
coul d.

MEMBER JONES: (kay.

COL HAM It might be referred over to
t he Standards Conduct O fice.

CHAI RPERSON FERNANDEZ: Ri ght.

COL HAM If it is against the counse
for his or her performance, as an attorney, it
woul d probably be referred over to professional
i nvestigati on.

MEMBER JONES: | guess SVC counsel, if
not all, are nostly mlitary. "Require a course

of training for enployees in offices of the DQJ

that failed to conply.” So, | don't know. W
don't need to get into weeds on that. It nay not
matter.

CHAl RPERSON  FERNANDEZ: I mean,
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doesn't this get to the heart of, if you think
your Conmander is biased against you, you have a
pl ace to conplain and say, "He didn't | ook at any
of my rights."?

CDR. KI NG Agai nst your Comrander
you already have an ability to file a conpl aint
agai nst your Conmmander.

M5. CARSON: It is a statutory right
under Article 130 --

MEMBER HOLTZMAN: Isn't this onbudsnan
for the system nore or less, the mlitary
justice systempart of it, as opposed to outside?
| mean outside the mlitary justice system I
nmean, this is parts of how your rights are
respected in the court hearings. Are you all owed
to make a statenent about it at sentencing? Are
you allowed to be in the courtroon? | nean,
that's what | thought it's about. Now naybe |'m
Wr ong. Maybe | m sunderstood the point of the
statute.

And, you know, if your views are not

transmtted, for exanple, to the Conmander, |
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mean, those would be things that you could
conpl ai n about that. But, other than that, |
think it is restricted to the judicial, to the
mlitary justice system

MEMBER JONES: Il think it is, and |
also think it is nostly pointing to your trial
counsel and his or her success or failure at
fulfilling their obligations. | nmean, if a judge
decides he is not going to let you in the
courtroom and he states his reason on the
record, and there's an appeal, | wouldn't see
that going to --

MEMBER HOLTZMAN: Ri ght, you're right.

MEMBER JONES: So, | am just saying
this is narrow for the DQJ because they have al
t hese conpl i ance obl i gati ons wi t hin this
ombudsman of fi ce.

MEMBER HOLTZMAN: Ch, okay.

MEMBER JONES: | don't disagree that
it would be good for victinse to know they can
make conplaints, but | think in the mlitary

system it is really neant for trial counsel, |
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t hi nk.

But, yes, we ought to reconmend that
there be sone simlar structure when there is
failure to conply. | don't know. Right now, if
trial counsel is woefully deficient in terns of
doing the right thing by the victim and he has
or she has the obligation, there's probably
not hing codified about that, right? And that's
what this mght do?

COL HAM It would seem it would go
into the judge's bench book, the script.

MEMBER JONES: Oh, |I'msure it would
go there, yes.

COL HAM And it would be very clear
as they're going through whatever the proceedi ng
is whether their rights were conplied with or
not .

CDR. KING Yes, and if there was a
m srepresentation there, that woul d be obvi ous --

COL HAM R ght.

CDR.  KI NG -- at that point, that

t hat woul d be sonet hi ng.
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MEMBER JONES: All right. And then,
it could be renedied by the conmand because he
wasn't being a good trial counsel or it could
also be renedied by a conplaint to whatever
structure this is that we are tal king about.

CHAl RPERSON FERNANDEZ: Ckay. W are
on our last one, folks. This seens to be the
anti-victim provision.

(Laughter.)

VEMBER ANDERSON: | was wondering
when | read this, whether it was an attenpt to
restate the obvious inport of finality and
doubl e-j eopardy or was it an attenpt to restrict
victinms nore seriously than that in the sense of
when they can report and pursue interlocutory
appeal. | amnot clear on this |anguage.

Meg?

MEMBER GARVIN:. It is the forner. |
mean, the first sentence is this great re-
articul ati on of doubl e-jeopardy, right? You are
not going to be able to get a new trial for a

viol ati on of --
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MEMBER ANDERSON:. Ri ght.

MEMBER GARVIN. -- the victinm s right.

The second sentence was ained, or |
guess clause is aimed at increasing finality in
those situations where jeopardy may not have
attached because you don't have a legitimte
expectation of finality if a right has been
violated, but to cabin that. So, if you are
going to do sonmething with the plea or the
sentence, there are sone jurisdictional hurdles
you have to have junped through, which is you
have to have participated; you have to file your
wit within 14 days. So, in those nonents where
perhaps the nost is at stake because you're
furthest along, the CVRA puts in place sone
addi tional steps to make sure that finality can
attach.

VMEMBER ANDERSON: And do you have any
problemw th those, Meg, because they seemto be
-- | mean, |I'm not even sure that we need to
state a reassertion of the inport of double-

jeopardy. And so, | guess the question is only,
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| nmean, in nmy mnd, the question is only the
jurisdiction hurdle of 14 days, underscoring the
| mportance anyway.

MEMBER GARVI N: | would say in the
civilian world that has been a probl em because
victinse aren't getting counsel wthin 14 days
sonet i nmes.

MEMBER ANDERSON:. But here --

MEMBER GARVIN:  And that's chal | enged.
That won't be challenged in the mlitary.
They're going to have SVGCs. So, |I'm not sure
this is a necessary provision, but others nay
di sagr ee.

And t hen, of course, the | ast sentence
i s about there's no civil cause of damage, right,
which is you can't sue soneone for violation of a
victims right.

MEMBER ANDERSON:. Ri ght.

MEMBER GARVIN:.  So, | don't know that
the m ddle sentence is necessary, but if it is,
it is relatively de mnims Jlimtation on

Vi cti ms. It is new facts. Basically, it says
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new facts, though, you're right.

MEMBER JONES: Well, if we agree with
what it says, it mght be helpful to have it
clarified for the mlitary justice system as
wel | .

MEMBER ANDERSON: | don't see a
downside if victinms already have special victim
counsel .

MEMBER GARVIN: It is very protective
of defendant's -- in my opinion, it ensures the
def endants get to have sone finality and there
are no rights that have future inplication. I
mean, a conpronmise at the nonment to nake sure
that defendant's rights were protected also; |

have no problemwth it.

MEMBER ANDERSON: | think we should
include it. Defendant's rights should be
guar ant eed.

MEMBER JONES: | agree.

CHAlI RPERSON FERNANDEZ: It is in.
Bat hr oom br eak, fol ks?

MEMBER HOLTZMAN: Are we all done?
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(Laughter.)

CHAlI RPERSON FERNANDEZ: W are done
with this part of it, Liz.

VMEMBER HOLTZMAN:.  How nuch | onger are
we going to go?

CDR. KING The maxinmum time we have
the phone, ma'am is four o'clock because the
school has the phone line reserved after that. |
don't know if you want to go that |ong, but
that's the maxi numtine we have the phone line.

CHAlI RPERSON FERNANDEZ: Vel l, mybe
before the bathroom break, is there sonething
else that we could tackle in an hour and a
quarter?

MEMBER ANDERSON: | understand, as a
procedural nmatter, that the staff is asking us to
make progress, so that they can continue to draft
until we neet again. And we've provided them
with a lot of progress to mke, a lot of
direction here.

|'"'m thinking, for the issue of the

concerns that | raised that are sort of, now we
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have reoriented, if they have reorganized it to
where those are -- | think it would be hel pful
for staff to identify where in the record, to
maybe draft sone of that up and identify where in
the record, because there are a |lot of disparate
pl aces where those i ssues conme up. Sone of these
i ssues are very straightforward, were they are in
the record, but some of these are nore
wi despr ead. So, that would be a request. | f
there is time, | think that would hel pful to us
in our deliberations next tinme around.

MEMBER JONES: s there another
section, though, where there nmy be questions
that we could start tal ki ng about --

MEMBER ANDERSON:. Exactly.

MEMBER JONES: -- to help give them
direction, even this afternoon?

MEMBER ANDERSON: Let's look at the
outl i ne.

MEMBER JONES: Yes.

MEMBER ANDERSON: So, we went through

victims rights. W did sone with sexual assault
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reporting, a Ilittle bit just in ternms of
structure, because we are going to nove that to
the first part.

| guess the question is whether we
dive into victimservices.

CHAlI RPERSON FERNANDEZ: This may not
be hel pful.

MS. SAUNDERS: W received a lot of
information on it. Certainly, there's a lot --

CHAI RPERSON FERNANDEZ: On what ?

M5. SAUNDERS: On victim services.

CHAl RPERSON FERNANDEZ:  Yes.

M5.  SAUNDERS: There's a lot of
i nf or mati on.

CHAlI RPERSON FERNANDEZ: If there are
things that, if we go down -- let's say we take
victim services and we go down the outline. W
don't have all of the hearing stuff in front of
us, but there are going to be things that we
remenber that are inportant to each one of us,
and to at least flag that to the staff to be

sonething to be on the | ookout. So that, when
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you guys take a plunge into the masses that say,
well, I know Mchelle is going to really want to
see this.

CDR. KING Right. Also, if you could
think as you tal k about it, if there's stuff that

you don't think we have yet that you woul d want

us to get --

CHAI RPERSON FERNANDEZ: Ri ght .

CDR. KI NG -- that would be really
hel pful . Because, |ike we tal ked about, we have

to start getting the rest. Anything else you
want to gather up, we have to hurry up and do
that since you' re running out of tine.

MEMBER ANDERSON: The volune of
information and materials that you all have

provi ded i s enornous.

CDR. KING | know, but I am worried
at the last mnute you will be drafting an issue
and you'll say, "But we don't know about this and

we never heard about what these people do" or "W
don't feel |ike we have enough information," and

it will be too late to get it. And so, that's
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the part I'm worried about, and then, we wll
feel like we didn't do our job to get you what
you want .

CHAlI RPERSON FERNANDEZ: | think we

went through one | ook at the outline. Let's take
it chunk-by-chunk and see if we can issue-spot.
Let's just be nore fellows for a while or |aw
students, | should say, and see if there are
things that we renenber that we really want to
i nclude or things that we feel that we need --

VMEMBER ANDERSON:. So, the only thing
onvictinms rights that we haven't deliberated on
today is this last D, which is additional rights
for mlitary nmenbers; should there be additional
rights that are not included in the NDAA? And |
don't know that anything springs to ny mnd or
the sort of procedural question of, is there
other information that we would need to answer
that? | feel like I don't know.

MEMBER JONES: And we are letting
the --

VMEMBER ANDERSON:.  Yes.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

228

MEMBER GARVI N: | think there's one
that was presented to us in testinony. Well, |
guess it didn't count as testinony, but at
Lackland, and it is sunmarized in the Lackland
not es, which says the SVC had indicated that it
woul d be useful to their practice to have sone
rights of discovery, whether it is called
di scovery or not called discovery, but sone right
to access information that trial counsel has, in
order to know how to exerci se and assert victims
ri ghts.

And | think somewhere along the way
that was nentioned this norning, | think, too.
But | think talking about that as a right m ght
be a useful conversation, especially since we did
hear from SVCs on it.

MEMBER ANDERSON: Meg, can you rem nd
us, Meg? | was there, but | don't recall the
specifics. | dorecall this generally. Ws this
di scovery or information about ©prior sexual
history issues, rape shield |aw? Was this

general |y about other matters related to what the
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defense or the prosecution had in its possession?
WAs it discovery vis-a-vis the prosecution or
vis-the-vis the defense, or both? | cannot

remenber what information we got about that.

MEMBER GARVI N: Yes. If I am
remenbering correctly -- and, first of all, the
not et akers, you guys were fantastic -- the notes

reveal that it was nostly about what those SVCs
could currently litigate on, which was pre- NDAA

So, it was 412 issues and 513 issues, the rape

shi el d.
MEMBER ANDERSON:. The rape shield.
MEMBER GARVI N: And what one of the
SVCs indicated was -- and it was in the
Kast enberg case. The original pleadings in

Kast enberg were, "Could | get copies of all the
papers that are at issue in these rape shield
proceedi ngs?" And he was denied that.

So, it ranges fromthat to the case
that | nmentioned earlier that just went up on
appeal, which is they just want access to those

parts of the record for the current files of
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trial counsel that inplicate their victims
ri ghts.

So, what that nay nean, | can tell you
we have had SVCs not related to this
Subcomm ttee, but | have had seen it, where they
aren't even getting copies of their own victinis
statenments that we are giving to | aw enforcenent.

COL HAM | can read you fromthe SRS.

MEMBER GARVIN: That woul d be great.

COL HAM It is about the right to
confer. It says, "The right to confer does not
extend to a right to access the prosecution's
i nvestigative files nor to the Probation
Service's pre-sentencing report in a federal
court."” And it cites the Ninth Crcuit, the
Fourth Circuit, and the Sixth Crcuit, and a
coupl e of district courts on that issue.

MEMBER GARVI N: Can you say that
agai n, Colonel Hanf? [|'msorry.

COL HAM Yes. It's from the
Congr essi onal Research Service Sunmmary and Lega

Analysis of the Crine Victins' Rights Act, which
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is April 24th, 2012.

It addresses it under the right to
confer with an attorney for the governnent, this
issue. It says, "The right to confer, however,
does not extend to a right to the access to the
prosecution's investigative files nor to the
Probation Service's pre-sentencing report,"” and
cites a case fromthe Ninth Circuit, a case from
the Fourth Grcuit --

MEMBER GARVI N:  Yes.

COL HAM -- which is the Mussaoui
case, a big case, and a case from the Sixth
Crcuit, and, actually, an Eastern District of
New York case and a Western District of North
Carol i na case.

MEMBER GARVI N: Yes, and that is an
accurate and very thorough summary of the case
| aw out there. It has been litigated on four
speci fic issues.

One, does the victimget a copy of the
entire pre-sentence report? That is how the

litigation went up. It was not |itigated,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

232

t hough, does the victimget access to portions of
the pre-sentence report. That litigation cane
down that the victimdoes not get the entire pre-
sentence report in two circuits.

It was also litigated, do they get
access to the entire file of the prosecution, and
t hat cane back no.

And then, there is the District of
Ut ah, which I amnot sure whether that is show ng
in there, which it went up in the Tenth Circuit,
which is, do they get access to certain pieces of
evi dence? And that cane back "No, but...," and
there is interesting dicta in there that is being
further litigated.

The litigation so far | don't believe
has resolved the issue because it has been
litigated as an all-or-nothing as opposed to,
does the victimget access to those pieces of the
i nvestigative file that are relevant to him or
her exercising their right? And that hasn't been
litigated.

And that is what the SVCs, | believe,
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presented to us at Lackl and. Il  may be
m sconstruing or applying ny own know edge to
what they have said. And if so, everyone pl ease
correct ne.

CDR.  KI NG Meg, my recollection is
that the attorneys said that nany tinmes they are
getting discovery from the governnment only
because they're friends.

VEMBER GARVI N: Thank you for that.
That was absolutely stated, and they found it
useful when they got it. But when they aren't
friends, they aren't getting it.

CDR KING Right.

MEMBER ANDERSON: Well, is there a
limted universe that we could articulate that we
wanted to neke available to the victim as a
right? In other words, okay, you're friends with
t he prosecution. You may or rmay not get any
nunber of things. But is there a limted
uni verse of things that we think are so i nportant
for the effectiveness of the special victims

counsel to defend the victimat various stages of
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t he process, that we want to nmake those avail abl e
as a right?

Because | don't think we want to say
all the prosecution files or all the -- you know,
that's just --

MEMBER JONES: No, that is why those
cases cane back

MEMBER ANDERSON: Yes, that is why
t hose cases cane back the way they did. Yes.

MEMBER JONES: Those are no-brainers.

But, on the other side of it, it is so
case-specific and there is so much to tal k about
in ternms of, well, just what are you asking for,
what are the considerations?

MEMBER ANDERSON:  Ri ght.

MEMBER JONES: | think it would be
very difficult. | nmean, even for a victim
witness to ask for a statenent they may have
previously nmde to the prosecutor, sone
prosecutors don't want their witnesses to re-read
their prior statenments. | happen to think that

is not good trial practice. So, | don't know.
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If that went up, maybe for certain reasons wth
nore background, a judge would decide, no, you
have to give that over.

But | think there are so many
different specific circunstances, not just what
it is asking for, but in terns of the case,
prosecutorial strategy, what have you, | think it
woul d be a big adventure for us to try to craft
sonet hi ng.

MEMBER ANDERSON:. Ri ght .

MEMBER JONES: So, | nean, this nmay be
sonething that we have to let case |aw proceed
wi t h.

| don't know, Meg, what do you think?

MEMBER HOLTZMAN: O recommend that
this is an area for further study by the Defense
Departnent to see how the | aws are working out.

MEMBER GARVI N: | would I|ike that

recommendation at the very | east because, if you

are getting nothing -- and | think it was sent to
us, like the link to the blogs discussing this
issue. | believe that was circul ated.
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MEMBER ANDERSON: It was, yes.

MEMBER GARVIN. Yes. And if you read
through that, it is a very thoughtful discussion
on there on all sides of this issue, which |
think there are nultiple sides, not two sides.
But if you get nothing in the file, the victims
counsel is going in dark, you know, just blind,
maki ng argunents that may actually neke them
sound ridiculous, right? You are naking
argunents based on not know ng what everyone el se
in the room knows. And therefore, for the
victims rights to be neaningful heard or to
participate is really dimnished because you
don't know what the | andscape is.

On the other side, to get everything
S real ly probl ematic because you have
defendant's right. You have the fairness of the
system all of those kinds of things that m ght
be inplicated. But |I think it has to be tackled
because to nake the rights neaningful, the
victims counsel has to be well-inforned. So,

there is sonme middle ground, and | think we need
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to make a recommendation that DoD figure out what
the middle ground is.

And it may be that the recomrendation
is discovery -- and | don't Ilike the word
"di scovery" because di scovery just means parti es.

MEMBER JONES: Yes, | don't like the
di scovery, either.

MEMBER  GARVI N: But access to
information is not prohibited, but it is left to
the discretion of, you know, based on these
criteria. It mght be sonething, but right now
this ad-hoc approach to it where sone victins'
counsel are getting all of the information, sone
are getting none, is | think really problematic.

MEMBER MARQUARDT: I li ke vyour
recommendati on because every case IS SO
different, that you can't know the specifics of
what woul d be reasonable to get.

MEMBER JONES: So, you Ilike the
di scretion?

MEMBER MARQUARDT:  Yes.

MEMBER ANDERSON: But, Meg, you're not
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proposi ng that we nake that as a recommendati on?
You're proposing that we task the DoD with --

MEMBER GARVI N Yes, yes.

MEMBER ANDERSON: -- with anal yzing
this question. Because we see inportant val ues
on both sides for the efficacy and truth-seeking
process of the proceedi ngs, and we task themw th
taking that into account and nmaki ng changes as
appropri ate.

MEMBER GARVI N Yes.

COL HAM That is sort of your
reconmendat i on?

MEMBER ANDERSON:. As a draft.

(Laughter.)

COL HAM Ckay. | nean, you said you
weren't nmaking a recommendation, but it sounds
| i ke a reconmendati on

MEMBER  ANDERSON: Wll, that is
interesting. | nean, | think we are tasking them
with looking into this question because we see
val ue on both sides.

CHAI RPERSON FERNANDEZ: A study is
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what you' re doing.

COL HAM  Okay.

CHAlI RPERSON FERNANDEZ: To study the
i ssue and to recommend what woul d be appropri at e.

COL HAM  Yes.

CHAlI RPERSON FERNANDEZ: I s that what
we're getting at, sort of the congressional punt,
isn't it, and a study?

MEMBER MARQUARDT: A DoD punt.

CHAI RPERSON FERNANDEZ: Vell, right,
we get the DoDto punt. W're punting to DoD to
punt. Sorry.

How about a quick bathroom break,
folks? And then, we can cone back and | ook at
victim services, unless we think we need to --
just one clarification. Do we need to spend nore
time on additional rights that don't exist?

MEMBER HOLTZMAN. Ch, yes, | was goi ng
to suggest that -- Meg and | discuss at the end
of the hearing that we had. Because the two
W t nesses who testified, in general, were upset

that there were concerns about the Crine Victins'
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Rights Act. And we didn't get specifics.

| think that we ought to have a better
sense, if it is at all possible, fromthemof any
specifics, other problens with that Act because
we need to know if there is sonething el se that
should be -- | nmean, if sonething el se should be
added or subtracted from what we're doing,
because we are basically operating off of that
Act. And if there are problens, we should know
about it. That's it.

CHAlI RPERSON FERNANDEZ: Is that sone
addi ti onal, w thout having additional testinony,
could we get in witing fromw tnesses --

MEMBER HOLTZMAN:. Sure. Right.

CHAlI RPERSON FERNANDEZ: -- sort of
addi ti onal problenms? And | would ask that, when
you are asking these wi tnesses, you woul d i ncl ude
Meg as one of the people who you would ask their
opi ni on of .

VMEMBER HOLTZVAN: Wl |, Meg, are there
such issues that we need to know about?

|s she still there?
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MEMBER GARVIN. | amstill here. [|I'm
t hi nki ng.

MEMBER HOLTZMAN: So, we exhausted the
subject, and that's great.

MEMBER GARVI N: No, | think we
probably do. Just off the top of ny head right
now, | can't think of them

MEMBER ANDERSON: Meg is a |eading
national authority. |If off the top of her head
she doesn't have sonething here, naybe we shoul d
-- 1 just keep thinking this is a first draft.

MEMBER GARVI N Yes.

MEMBER ANDERSON:. And it is our goal,
| think, today to make as nuch headway as
possible to allow the staff to do its
extraordi nary work, with the proviso that we need
to figure out if there are other materials we
want collected or other testinony, God forbid,
that we want to hear at this juncture.

So, right. No, I'm with you. So,
that we can make progress. But, then, once we

have a draft, then we look at it, and all of us
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have anot her opportunity to weigh-in on
additional rights we may want to --

CDR. KI NG W might want to take a
break, but | do have one thing |I would like to
bring up.

The sentencing procedure in military
cases, typically, at |least according to the
formal procedure, there's not a place where
victinse just get up and say what they want to
say. There's not a pre-sentence report where
they tell the officer what they want to say. And
there's not just a place where they normally
stand up and tell the judge what happened to
t hem

It is aformal sentencing hearing that
is nore |ike a contested hearing. And typically,
unl ess there is an agreenent between the defense
and prosecution to allow the victim to either
give a statenment, you know, give a witten
statenment or sonething, the victim testifies
under oat h.

And generally, there is not cross-
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exan nati on, but there certainly is the
opportunity for that. And | assune it nmakes sone
Vi ctinms nervous.

Bill, you can maybe chinme-in on this.
And so, | don't know if that is sonething you
think is an issue or anybody thinks is an issue
that you would like to look at to change the
scope of victiminpact statements at sentencing
inthe mlitary.

MEMBER GARVI N:  Yes.

CHAl RPERSON FERNANDEZ: Okay. Yes.

MEMBER GARVI N: | guess | was not
conpletely aware of that. | mean, ny two cents
is the victim -- | mean, this is one of the

ol dest rights inthe civilian world. Restitution
and victim inpact statements are two of the
ol dest rights, and there's actually quite a bit
of literature on the inportance of inpact
statenments to survivors. So, | would really
encourage that be considered as an additional
right, and that it be an allocution right, like

it is in the federal system as opposed to an
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evidentiary nonent.

CDR. KING Maybe do you want to take
a break and think about it?

CHAI RPERSON FERNANDEZ: | |i ke the way
Meg  put it, an allocution rather t han
evidentiary. So, you can't be crossed on it.

MEMBER CASSARA: Yes, and | can tell
you fromny perspective it is a rare, rare, rare
event when | would cross-examne a victimafter a
convi cti on.

COL HAM And against the additional
consi deration -- again, throwing out there that
he does have the right to testify, present a
stat ement not under oath in sentencing.

MEMBER GARVI N:  Ri ght.

COL HAM However, then there is an
instruction that it is not evidence.

MEMBER GARVIN. And that is the exact
statenent that a civilian --

COL HAM That's right.

MEMBER GARVIN. So, if the victimis

put on by the prosecution or the defense is
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aggravating or mtigating, cross-exam nation
attaches in the civilian.

If they allocute, they are allocuting
and there's an instruction if it is jury
sentencing. So, it basically is parallel to the
defendant's allocution right. And defendant, of
course, has an opportunity to rebut.

CDR.  KI NG Right, and that is the
sane. In the mlitary the governnent has the
right to rebut statenents of fact --

MEMBER GARVI N Yes.

CDR. KING -- made by the defendant
in their --

MEMBER  CASSARA: But the one
difference is we don't get two to three nonths
bet ween sentencing --

CDR KING Right.

MEMBER CASSARA: -- conviction and
sent enci ng.

CDR. KING Right. W go right into
it imediately after --

MEMBER CASSARA: Sonetinmes it is
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really pretty meani ngl ess because --

CDR KING Right.

MEMBER CASSARA: -- we don't know what
the person is going to say until they say it.
And the chances that either the prosecution or
the defense has anything to rebut that with is
pretty m nimal.

CHAlI RPERSON FERNANDEZ: But if it is
not evidentiary, does it matter?

MEMBER CASSARA: No, | just want to
make sure that everybody was clear that that's
how it works. W go straight fromfindings into
sent enci ng.

CHAI RPERSON FERNANDEZ: Ri ght .

MEMBER GARVI N:  Which is what happens
in the state systens, many state systens, not
federal, but state.

CHAI RPERSON FERNANDEZ: Ri ght .

A 10-m nut e break?

MEMBER HOLTZMAN: Al right. | may
not be here when you all come back.

CHAlI RPERSON FERNANDEZ:  Li z?
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MEMBER JONES: That sounds awf ul
final, Liz.

(Laughter.)

(Wher eupon, the foregoing matter went
off the record at 2:42 p.m and went back on the
record at 3:00 p.m)

CHAI RPERSON FERNANDEZ: Everybody on?

MEMBER CASSARA: |'m here.

CHAl RPERSON FERNANDEZ:  Meg?

MEMBER GARVIN.  Yes, |'m here.

CHAI RPERSON FERNANDEZ: GCkay. Victim
and |'m | ooking at the wong thing here. Ckay.

MEMBER JONES: | am sorry, | don't
have mne in front of ne.

CHAl RPERSON FERNANDEZ: Her e.

Okay. Ways to attack this. So, why
don't we go down and, then, see if there are
things that come to mnd that we need to be
hi ghlighting or that we feel that we don't have
enough i nformati on on?

So, why don't we start wth the

mlitary system s rol e in I nvestigati on,
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prosecution, and adjudication?

MEMBER GARVIN. | amsorry, M, this
is Meg. Are we just wal king through the outline
t hen?

CHAl RPERSON FERNANDEZ:  Yes, yes.

MEMBER GARVI N; Okay. Al right.
Thank you.

MEMBER JONES: So, we are starting on
B where the victim advocates start and their
role in --

CDR KING No. 3(b). Isn't that
where you are?

MEMBER JONES: So, are we going to go
t hrough and pick out what we know are the things
that the mlitary provides to protect victins? |
amjust going back to the terns of reference. O
to support and protect, right? And | gather, is
this fromthe statute? | should know. From 2007
to the present and current status?

CHAlI RPERSON FERNANDEZ: | think that
is just enunerating the different prograns --

MEMBER JONES: Right, right.
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CHAI RPERSON FERNANDEZ: -- that have
been created since 2007. So, | think that is

pretty straightforward, right?

CDR. KI NG Ri ght. W are still
trying to get that. W have requested the
services provide a list. W have a lot of it,

but we just didn't want to --

MEMBER JONES: But, then, what do we
propose to say? For instance, do we have enough
information on victims advocates and SARCs, for
i nstance, to say sonmething like "It seens |ike a
great program but there are problens with" this
or that? | nean, | think that is what we are
supposed to be doing, right?

MEMBER MARQUARDT: Right. Wwell, for
the SARCs, does all the information that they
have become confidential or is it discoverable?

COL HAM They have a privil ege.

MEMBER JONES: And the wvictims
advocate as wel|?

COL HAM Uh- hum Because it is

call ed the victimadvocacy victimprivilege.
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CDR  KING It applies to SARGCs.
SARCs are who you can report restricted reports
to.

COL HAM  For purposes of privilege.

CDR KING Right.

COL HAM I'm talking about an
evidentiary privilege.

MEMBER JONES: You know, Ilike an
attorney/client.

MEMBER MARQUARDT: Ri ght.

VMEMBER JONES: | think that is only
vi cti madvocate, right?

COL HAM | think it is only victim
advocates as wel .

CHAI RPERSON FERNANDEZ: Don't usually
t he SARCs supervise the victi madvocates?

COL HAM Right. Yes.

CHAI RPERSON FERNANDEZ:  So, how coul d
it not apply to themfor the SARC?

M5. SAUNDERS: ["m alnost sure it
does, but --

MEMBER JONES: It is |ogical.
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COL HAM  Well, we need to figure that

out .

CHAlI RPERSON FERNANDEZ: So, when we
are saying it's privileged, it neans it is
still --

MEMBER  MARQUARDT: It is not
di scover abl e,

COL HAM There is a Brady exception,
but these individuals are not attorneys. | don't
know that they receive any instruction on what
Brady would require themto reveal or that they
woul d recognize a blatant Brady violation if it
stood up on its hind |l egs and spit at them

MEMBER CASSARA: That's okay, Col onel

(Laughter.)

I ncl udi ng nost trial counsel.

(Laughter.)

CHAI RPERSON FERNANDEZ: So, then, how
does that work?

COL HAM M. Cassara, how is that

wor ki ng in practice?
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CHAI RPERSON FERNANDEZ: Are SARCs and
vi cti m advocates just handi ng over their notes?

MEMBER CASSARA: No. But what |
think, in reality, anything, for the nost part,
except for anything that is actually told to them
by the alleged victim anything that they have is
going to be stuff, you know, nedical records,
mental health records, et cetera, are going to
fall under the 502 privilege anyway.

But, in ternms of direct conmmuni cations
between a SARC and a conplaining wtness or
victim | have not run across it yet, where they
have turned over Brady i nformation, nmaybe because
(A) they don't have it or (B) they don't know
what it is.

MEMBER GARVI N: And the SARCs are
governed by Brady?

CDR.  KING The SARCs are victim
advocat es. They are qualified as wvictim
advocat es under the instructions.

MEMBER GARVI N: Ri ght. | mean, but

they are part of the prosecution teanf?
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MEMBER CASSARA: Ri ght now they work
for the prosecution.

MEMBER GARVI N.  Ckay.

CHAI RPERSON FERNANDEZ: WAait. Sherry
I s noddi ng no.

CDR. KING No.

MEMBER CASSARA:  Wio is noddi ng no?

CDR. KING Me. Sherry. SARCs don't
work for the victim advocates. SARCs work for
t he SAPR program

MEMBER CASSARA: Well, you know --

CDR.  KI NG They work for the
Commander. They don't work for the prosecution.
They are not a VictimWtness Liaison or a victim
advocat e.

MEMBER CASSARA: Right. You're right.
"' m m staking terns.

CDR KING Okay.

MEMBER CASSARA: My bad.

CHAI RPERSON FERNANDEZ: So, then, that
does not need to be given over to defense?

MEMBER GARVI N:  Ri ght.
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MEMBER CASSARA: Well, | don't know.
| mean, | would beg to differ in the sense that
the Brady requirenent is that information in the
hands of the governnent. The Commander is as
much the governnent as the prosecutor is.

COL. HAM There is a specific
exception in the rule. Theruleis Mlitary Rule
of Evidence 514; 514(d) are all the exceptions.
There is no privilege when the victimis dead,
when federal | aw, state | aw, or service
regulations inpose a duty to report the
information contained in a comunication; if it
clearly contenpl ates future comm ssion of a fraud
or crine, et cetera; when necessary to ensure the
safety and security of mlitary personnel,
mlitary dependent s, mlitary property,
classified information, or the acconplishnment of
a mlitary m ssion; when necessary to ensure the
safety of any other person, including the victim
when a vi cti madvocate believes a victims nental
or enotional condition nmakes the victima danger

or when a m SSi on or di scl osure of a
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comruni cation is constitutionally required.

MEMBER GARVI N: But that doesn't
answer whether Brady attaches to them Ri ght .
He is raising the question of whether Brady
attaches.

COL HAM They have an independent
duty, it seens.

MEMBER GARVI N: Ri ght, but Brady
doesn't create an obligation, other than on the
prosecution team and | would beg to differ that
it is the whole governnent. At least in the
civilian world, that |anguage which it attaches
to lots of privileges also is a recognition of
fair trial rights and due process rights, not a
Brady obligation, because the Suprene Court said
it didn't create a general discovery right; Brady
didn't.

So, | guess our reconmendation shoul d
be clarification of to whomBrady attaches in the
mlitary.

COL HAM  Yes.

MEMBER CASSARA: | think that is going
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to be an issue, frankly, that is going to be
resol ved through appellate litigation.

MEMBER GARVI N: | would agree. I
nmean, because | think, yes, | nean | think, even
if we wote a statute, then it is going to be a
constitutional question.

MEMBER CASSARA: Cbvi ously, | amgoi ng
to argue that, due to the unique nature of the
mlitary --

CHAI RPERSON FERNANDEZ: Yes, it sounds
like you two are litigating it right now.

(Laughter.)

MEMBER CASSARA: | think we just need
to recognize that that's probably an issue that
is going to be resolved through appellate
litigation.

CHAI RPERSON FERNANDEZ:  Ckay.

MEMBER JONES: But just to take us
back a mnute, do we want to say sonething
generally about the SARC system the victim
advocate system that it does support, that it

needs nore or it doesn't; it's not the right way
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to go? | nmean, | think that's what we are
supposed to be doing, assessing each of the
prograns that are relatively new

CHAI RPERSON FERNANDEZ: Let's take it
st ep- by-step investigation.

MEMBER JONES: (kay.

MEMBER  MARQUARDT: They don't
participate in the investigation, do they?

CHAlI RPERSON FERNANDEZ: My
recollection is that a SARC can be with you while
the investigator is present.

CDR. KING A SARC or victimadvocate.

CHAI RPERSON FERNANDEZ: Ri ght .

| don't know, | feel like No. 1 is
li ke, what's their role in each one of those?
And | think it would be good to specify what
their role is. | think that that's when you can
bring up the Brady question in there, that that
is an issue that has been unresol ved.

MEMBER JONES: Yes, and | guess,
generally, it helps us describe how the SARC

assists a victimthrough each of those phases --
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CHAI RPERSON FERNANDEZ: Yes. Exactly.

MEMBER JONES: -- if they do.

CDR. KING |'mnot sure we have a | ot
of testinony about especially the prosecution and
adjudication as far as SARCs and victim
advocates. Wen we were in Texas at one of the
pl aces, | think |I asked them how much training
t hey had, or sonebody did, on what the mlitary
justice system is, and nost of them said a
Power Poi nt presentation and they knew very little
to nothing about it.

MEMBER JONES: Ri ght, but what are
t hey saying they think their job is?

CDR KING Right.

VMEMBER JONES: And what are they
saying they are doing now? | think | heard sone
of that. What are they there for?

CDR. KI NG Yes. Ri ght . Mostly, |
think what they have said is that they are not
i nvolved in that part so nuch --

MEMBER JONES: | see.

CDR.  KI NG -- except to provide
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support during interviews. O they are not
i nvolved in the process like atraditional victim
advocate from a prosecutor's office who advises
on the prosecution and the role |ike that. | f
they are involved, | think what | recall them
saying is nore as a support person to like go
with, you know, be there, go with, and arrange
ot her services and things |ike that.

MEMBER JONES: Right.

CHAlI RPERSON FERNANDEZ: So, it seens
alnmost like we could say what their role is
supposed to be, but that one of the deficiencies
is that they don't have sufficient training in
the crimnal justice system

MEMBER MARQUARDT: Well, it seenms to
me that there is some duplication.

M5. CARSON: | can read from the
policy what a SARC responsibility is

CHAI RPERSON FERNANDEZ: Pardon ne?

M5. CARSON: | can read from the
pol i cy.

"The SARC shall serve as the single
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poi nt of contact for coordinating care to ensure
that sexual assault victins receive appropriate
and responsive care. All SARCs shall be
aut horized to perform victim advocate duties in
accordance with service regulations and wll be
acting in performance of those duties. Al SARCs
have direct uninpeded contact and access to the
i nstallati on Commander for the purpose of this
instruction and reference.”

CHAI RPERSON FERNANDEZ: Well, a few of
the things that we heard at Hood was, on the
i nvestigation side, if you call the medical exam
an investigation, that they didn't have the
resources to bring people to get the nedical
exans. They had to bring themin their own cars,
that it was a 45-mnute drive. So, it inpedes an
i nvestigati on when you've got to get through al
t hose ki nds of hurdles.

MEMBER JONES: Yes. And to take it
back a step, so it sounds to nme like the
description of the SARC is the person who

facilitates for the victim getting all of the
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avai |l abl e --

M5. CARSON. Their care, right.

MEMBER JONES: -- care, whether it is
nmedi cal services, enotional, what have you. And
that is a deficiency, at least at Hood or a
conpl ai nt that was nmade.

CHAlI RPERSON FERNANDEZ: Ri ght. The
ot her conplaint that was made is you' ve got this
role as being a SARC, but it is an adjunct to
what ever el se you are doing. And so, sonebody
says --

COL HAM  SARC or a victim advocate?

MEMBER JONES: And what is the
di fference?

COL HAM  Think of it like the chain
of conmand. The SARC is at the top, and the
vi cti m advocates are down.

CHAlI RPERSON FERNANDEZ: It was the
SARCs because we had the SARCs cone in and talk
to us, and they said --

COL HAM They were mxed in with the

vi cti m advocat es.
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VB. SAUNDERS: W had wvictim
advocates, but they were sort of interchangeabl e
t here.

COL HAM Maybe t hey wer e
i nt er changeabl e.

M5. SAUNDERS: The peopl e that seened
to work primarily in the volunteer role were the
vi cti madvocat es; whereas, the SARCs seened to be
the full-time -- and that my be an
over exaggeration, but they seenmed to be nore a
full-time, paid position.

M5. GORDON: W have been advised on
a lot of these things. So, we can collect this
i nformation and can get a very clear picture of
what their responsibilities are.

MEMBER MARQUARDT: But it seens to be
that they don't have a real role in the
i nvestigation, prosecution, and adjudication.
They are there as a personal person for these
victins.

COL HAM  Support.

MEMBER MARQUARDT:  Yes.
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CHAlI RPERSON FERNANDEZ: Yes, but part

of the investigation is actually getting themto

medi cal exans. Al l of t hat wi | | be
i nvestigati on. | mean, that's evidentiary at
sonme point.

MEMBER JONES: But we can say that, to
t he extent --

VEMBER MARQUARDT: But they assist the
victim Instead of having a role in the
i nvestigation, they assist the victim

MEMBER JONES: Right, right.

CDR.  KI NG Well, they are supposed
to. At least at Fort Hood they kind of had a
role just because there wasn't enough support
provi ded for soneone else to get themthere.

COL HAM Now agai n, the NDAA requires
-- I'mtrying to find it -- the sane at every --

MEMBER MARQUARDT: Installation?

COL HAM -- place where there is a
24/ 7 enmergency room And | guess there is
subject to interpretation what that neans. | f

they have one and it is not operating 24/7, |

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

264

don't know if there is sone --

MEMBER  JONES: I t hi nk this
information is correct. The reason they didn't
have SANE nurses at Hood was because you needed
to do so many SANEs to stay certified, and they
di dn't have enough vol une of SANE exans.

But, anyway, that is just --

CHAI RPERSON FERNANDEZ: How you coul d
not have enough when you have got jurisdiction
over 300, 000 peopl e seens --

COL HAM Texas required a certain
nunber to remain certified as a SANE under Texas
State | aw

CHAl RPERSON FERNANDEZ: No, no, no, |
get that, but it just seenms odd that at Hood,
wi t h 300, 000 people, you wouldn't have enough.

V5. GORDON: It is usually delayed
outcry, | think. | renmenber they were di scussing
that nost of their victins are comng two weeks
or later.

CHAlI RPERSON FERNANDEZ: Late outcri es.

OCh, so you can't -- there is no exanf
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M5. GORDON: Right, right.

CDR. KING Plus, if you renenber the
nunbers they gave us from Fort Hood, the actua
sexual assault reports were only in the hundreds
total. So, if you take that into consideration,
you know, the late outcry, the cases that it
m ght not apply to --

MEMBER JONES: O just people who
didn't want the exam

CDR. KING Right. Exactly. And so,
there m ght not be as -- | don't know the nunbers
exactly that they require, but | think that is a
pretty conmon requirement now.

VMEMBER MARQUARDT: Well, where does
the SANE nurse fit in with this SARC?

MEMBER JONES: | think it is just in
the sense that there are a lot of services that
the SARC has to make sure that they can get, and
that's one of them if the victimwants it. So,
it is kind of Ilike | guess the SARC does
coordinate everything with the Comrander and

facilitates the provision of all these services.
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And then, the victims advocate |
guess | see it, | think I heard, is nore |ike
they are one-on-one with a victim The SARC may
do that function, too -- | don't know -- in
different place where they are shorthanded, or
what ever. But a victimls advocate would be a
person supporting the victim

And now that there's victim counsel,
| don't know whether the victim advocate ever
made an effort to -- and you will have to tell ne
-- it was part of their role to try to explain
the systemas it went along, the mlitary justice
system If it was, | guess to sone extent they
have been suppl anted now by the victim s counsel.

M5. CARSON: In policy, it is the
Victi mWtness Liaison who has the responsibility
for -- it is a whole different line of, it is a
whole different program and they have the
responsibility on the crimnal trial part versus
the care part, which is where the SARCs --

COL HAM Ri ght. And the rationale

for that nay be because there's a VictimWtness
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Li ai son for every case, and there are only victim
advocates and SARCs and SVCs for this very
limted category.

VEMBER MARQUARDT: Maybe they shoul d
be separated, then.

MEMBER JONES: W did describe who is
doi ng what .

MEMBER MARQUARDT: Right. Instead of
just mlitary system

IVS. CARSON: The VictimWtness
Liaison is much ol der. So, there are things
t here --

COL HAM  The program you mnean.

M5. CARSON: The program | nean the
programis nuch ol der than the SARCs.

(Laughter.)

COL HAM And the VictimWtness
Li ai son generally works with the prosecution in
the prosecution office; whereas, the victim
advocates are down in the unit. They are m xed
with active-duty.

So, | am throwing out a potential
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rationale for you to consider that there nay have
been a policy decision that alittle know edge is
dangerous on putting on the victim advocate,
having to explain a very conplicated system
That may have been a deliberate choice; | don't
know.

M5. SAUNDERS: When there was al ready
a person available to --

COL HAM Wien there i s anot her person
avai |l abl e whose job that is.

MEMBER MARQUARDT: Well, | think it is
confusing the way it is in the outline.

CDR.  KI NG | think mybe it is
confusing in the outline, but that is because
there are so many services, they are confusing.
And that is one of the things you nay want to
| ook at, especially as we wite themout for you,
is, do we need all these services and could they
conbi ne sone of them and not have so many? O
shoul d they designate their duties differently?

CHAlI RPERSON FERNANDEZ: Vell, | am

just wondering -- and maybe you guys can all
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answer this for is -- is, if it is confusing for
us, is it confusing to everybody else who is
having to use these services?

COL HAM It is a simlar setup to
ot her prograns in the mlitary. For exanple, the
Equal Opportunity Program there is like a unit
rep. Then, there is a higher-level EO person.
So, it is a simlar command setup that a sol dier
woul d be used to. Wether or not they are
famliar with it, that is to determne if we
t hrow t hat out.

CHAI RPERSON FERNANDEZ: s it easy
access nmaybe? It there confusion, so nmuch so
that there would be a problemw th accessing, and
t hen, t hat woul d i npede i nvesti gati on,

adj udi cati on, prosecution?

M5. GORDON: | personally think it is
the opposite of that. | think that there are so
many avenues, that they know that if -- you know,
the Unit Victim Advocate, for instance, is

sonebody that is in your own wunit, and you

probably know t hem from work; you know them from
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everything that your unit does.

If you are not confortable going to
t hat person and you know where your installation
SARC s office is, then you can go directly to
t hat person. O you know where your |egal
assistant's office is or your chaplain.

And so, there are so nmany different
pl aces they can go. What tends to happen, |
think, is that the victimw |l find someone to go
to, and they may not establish a good rapport
with the first person they see. But, when these
ot her people are brought into the system they
eventual ly find soneone, and that person sort of
takes the lead in walking them through the

process, whether they are sonmeone that sits

through the trial with them You know, | have
seen Unit Victim Advocates do that. | have seen
chapl ai ns do that. It just sort of depends on

who is the best person to provide that support,
based on personal preference really.
MEMBER MARQUARDT: It sounds like

there is a duplication of services.
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M5. GORDON: That's accurate.

VMEMBER MARQUARDT: | nean, if you can
go here and there --

M5. SAUNDERS: Well, especially with
Special Victim Counsel, now the VictimWtness
Li ai son, you know, whose role up to that point
had been to explain the mlitary process to
t hem - -

MEMBER MARQUARDT: Exactly.

M5. SAUNDERS: At least in ternms of
sexual assault offenses, that person may not play
as nmuch of a role, now that we have Special
Vi cti m Counsel .

CcCOL HAM But not everyone gets a
Speci al Victim Counsel .

M5. SAUNDERS: Right.

COL HAM Because they have to be
request ed.

M5. SAUNDERS: Right.

COL HAM A victimcan go through the
whol e process and not request a counsel.

M5. SAUNDERS: Exactly.
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CHAlI RPERSON FERNANDEZ: | think that
is the best way to do it because you al ways want
to find the person who connects best with the
victim At the sanme tinme, you don't want the
duplication of services because that costs way
too nuch and it is totally inefficient. So, how
do you get both? How do you get efficiency and
the right access?

M5. CARSON: You have nore highly-
gual i fied, professionalized advocates.

CHAI RPERSON FERNANDEZ: |Is that it?

CDR. KI NG VWll, you may be asking
t he wong peopl e because we m ght have their own
opi ni ons.

M5. SAUNDERS: Well, sonme of it, too,
is you need to have the VictimWtness Liaison
You can't get rid of that person because these
vi cti m advocates and Special Victim Counsel are
only for sexual assault offenses; whereas, the
VictimWtness Liaison is for any victim of any
crime. You're the victim of dorm theft. That

person is there to assist you.
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COL HAM To be even nore specific, it
is not every sexual assault victim It is a
mlitary sexual assault victim--

M. SAUNDERS: Right. Exactly.

COL HAM -- of a dependent. It is a
very limted class, which nmay account for npst
victi ms.

M5. SAUNDERS: So, to say that, well,
we have Special Victim Counsel now, now we can
get rid of this other VictimWtness Liaison, you
really can't because they're --

MEMBER JONES: Well, we wouldn't ever
recommend to get rid of thembecause they are not
just there to serve --

M. SAUNDERS: Right. Exactly.

VMEMBER MARQUARDT: But we are only
dealing with sexual assaults.

MEMBER JONES: That's right.

M5. SAUNDERS: Exactly.

VEMBER JONES: So, we might want to
take a | ook at whether there is duplication once

the Victim s Counsel Program kicks in, although
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probably the Victi m Wt ness Liai son has nost work
wi th the prosecutor. Because, usually, what they
do, too, is alert everybody to dates and tines
and what is happening. They are sort of an
adjunct there for an organization, and that's
fine, if that is the role. That is the role I'm
used to for them

CDR. KING You can't really have the
Special Victims Counsel being responsible for
t hat because --

MEMBER JONES: No, you can't.

CDR  KI NG -- if the victim has a
different view of the prosecution than the
prosecuti on does, they are not necessarily going
to be working closely to understand the notion
hearings that may be comng up or the various
tinmes that they need to interview, or whatever
happens in the case.

MEMBER JONES: No, soneone woul d have
to tell the counsel --

CDR. KING Right.

MEMBER JONES: -- as well, that's
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right.
CDR. KI NG Ri ght. Ri ght. They
woul dn't be the one to explain it to the victim

necessarily fromthe prosecution point of view

M5.  GORDON: So, | think what wll
help is that, if we can get, from our
perspective, lay out sort of a chart of the

gualifications of each of these positions,
because | think that will illustrate to you a
significant difference. SARCS tend to be a
little nore qualified, alittle nore experienced.
W have sonme social workers and things |ike that
in the SARC position. Unit VictimAdvocates are
just those who have volunteered to go through
trai ni ng. And so, there is a different
gual i ficati on.

The problem is it is a three-
di rensi onal i ssue. You have the depth of
knowl edge being one of them And then, you have
the accessibility being another issue.

And so, do we want to, just because we

have provided these other opportunities outside

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

276

the unit, renove soneone from that day-to-day
i nteraction where, if | am having a rough day, |
can turn and go to this person, know ng that they
are a victim advocate, and they may live in the
sanme barracks as | do. They will be at the first
norning formation with nme. And so, a lot of
times, that victim advocate is that initial
outcry wtness because they are the first
responder.

And so, do we want to renpve that ease
of access by providing only nore qualified
people? And so, | think if we lay out those
gualifications and the accessibility, would that
assi st you, I t hi nk, in maki ng t hat
det erm nati on?

MEMBER CASSARA: | can't hear whoever
i s speaking.

MS. GORDON: |'msorry.

M. Cassara, this is Joanne Cordon.

| was just tal king about the two or
three different issues we have. You know, the

di fferent people involved have a different depth
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of knowl edge, but also a different accessibility.
And they are sort of inverse. You know, the
greater your depth of know edge, | think the
| oner accessibility a victim on a day-to-day
basis has to you, whether they have to seek out
and request a Special Victims Counsel versus a
Unit Victim Advocate who is depth of know edge
may not be very thorough, but they are easily
accessi bl e.

And so, there is sort of a balancing
act | think that has been attenpted here. If we
can illustrate that in sone sort of chart, it may
assi st in making reconmmendati ons on how to shape
sonme of these positions a little bit better or
elimnate sone of them

MEMBER CASSARA: | think that is a
wonderful point. Because |l will tell you, as one
who deals with this all the time, |I'm not sure
even | understand the difference between the SARC
and the VA

M5. GORDON: Right, right.

CDR. KING | amnot sure they did in
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Texas because they didn't understand at | east who
was supposed to supervise who, it seened like.
So, I"'mnot sure they all understand it exactly.
| think, you know, if we nay be so
bol d, then naybe we need to nake a reconmendati on
as to whether both of those positions are really
necessary.
MEMBER MARQUARDT: That's what | sai d.
MEMBER CASSARA: | think the one
thing, while I wasn't at any of the neetings in
Texas, the one thing that | have gotten from al
of you that were is telling the story over and
over again is not therapeutic for nobst people.
And |I'm not sure -- maybe we don't need a SARC
and a VA, maybe just one of those. | don't know.
CDR. KING It mght help to lay out
their duties, and |I'm not sure that they all
require telling the story necessarily. But
| aying out their duties at least mght help try
to at least figure out a little bit nore who is
who, instead of having all these nanes --

MEMBER CASSARA: Sure. And the other
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part of the equation is not every base is Fort
Hood - -

CDR KING Right.

MEMBER CASSARA: -- where there are
300, 000 peopl e.

CDR KING Right.

MEMBER CASSARA: | mean, there is a
Marine Corps Depot in Al bany, Georgia, that has
about 212 troops and about 1,000 civilians.

CDR KING Right.

MEMBER CASSARA: So, the necessity or
the ability to have both of those positions is
going to be, obviously, significantly different
on one base than the other.

CDR. KING And that is some of the
difficulty with just going to one or two
facilities, where you get a view of the service
fromthe Arny at a |large base conpared to the
Marine Corps at a very small one, or sonething
l'i ke that.

MEMBER CASSARA: Right. O the Navy

on a ship.
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CDR. KING Exactly.

M5. SAUNDERS: M. Cassara, have you
seen this issue? You know, each of the services
provi des additional guidance on these roles. And
so, they are going to vary slightly by service
regul ation. And maybe that is an issue to take
up, too, whether or not all of those "eaches and

owns" shoul d be standardi zed by DoD and how nuch
t hey should be variant at the service |evel.
MEMBER CASSARA: Yes, and | guess
because | don't get that deep into the woods with
either one of those, | haven't really had that
much famliarity with them but | don't know,
that is an interesting theoretical question,
whet her there is enough of a difference in the
climtes of the different services where we want
to leave that up to the command or whether,
because the wunderlying problem is universal,
whet her we want to make a universal response to
it. | think that's sonething that either we or

sonebody el se probably needs to address.

CHAI RPERSON FERNANDEZ: | think that
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your chart is good, but --

MEMBER CASSARA: Did ny statenent make
any sense? |'mnot hearing everybody.

CHAl RPERSON FERNANDEZ: Yes. Yes.

MEMBER CASSARA:  Ckay.

CHAI RPERSON FERNANDEZ: But | think
the chart would be good, but, also, | think that
when we start tal ki ng about cost of resources, we
have to say, look, if there is stuff that is
really duplicative here -- we don't want to stop
the access. The way you put it was really nice.
It was, you know, you need the broad access as
wel | as the depth.

Where there is overlap where there
doesn't need to be, that could be sonething we
could cut out. But that has got to be an
analysis that doesn't stop easy access. So,
sonewhere when we tal k about cost and resources,
t hat needs to cone out.

You know, the full-tinme/part-tinme was
what | said before, was what we heard at Hood,

was that when this is just sort of an adjunct
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job, it can be very difficult to try to do. At
the same tinme, you only have "X' anount of
resour ces.

The other thing that we heard was when
we had the civilian folks, when we were in
Austin, testifying, and | asked the question,
"Whuld you want sonebody in one of these jobs
that hasn't volunteered for it?", they all said
no.

You have that bal ance. You only have
so many people. You have to fill these slots.
There is going to be sone point where people
aren't going to volunteer and you still are going
to have fill the slots.

But the problemis if you are getting
t he wong kind of person in a very sensitive job.
You woul dn't want a gossip hound to be in a high-
security spot, you know. It is just sort of --
or a predator. So, how is it that you really
properly screen for these jobs? So, even if you
have to put sonebody in there, you don't get the

Wrong person in there?
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COL HAM  Well, you could get the sane
issue with a volunteer, though. Sonebody could
be vol unteering and have access --

CHAlI RPERSON FERNANDEZ: Agr eed.
Agreed. And you might get the predator nuch nore
agreeing to vol unteer.

COL HAM R ght.

So, agai n, j ust for your
consideration, | think you also heard there's a
whol e | ot of duties inthe mlitary that we don't
think we want to do. Initially, I had a boss who
used to say, "I know what job you want next
before you want it."

(Laughter.)

CHAl RPERSON FERNANDEZ:  Sure.

COL HAM  And he was al ways right.

So, there is a lot of that for your
consi deration, but that is the only thing --

CHAlI RPERSON FERNANDEZ: And we heard
t hat .

COL HAM  Ri ght .

CHAlI RPERSON FERNANDEZ: We heard t hat,
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and it is just that we also heard the exact
opposi te.

Because | was kind of going, okay, if
you get stuck in this job and you realize you're
actually pretty good at it, you mght realize
that you have a talent that you didn't realize
you had.

But when the civilian counterpart was
asked, they said, "No, that would be a really bad
situation.” So, | don't think we can ignore that
testi nony, either.

VEMBER JONES: Do we know right now
whet her there are enough services in the area of
victims advocates and SARCs? | nean, are we
scranbling to full positions because we have --

CHAI RPERSON FERNANDEZ:  Yes.

MEMBER JONES: Yes? Because it was
nore reporting this and we have nore vol une.

M5. CARSON: The interesting thing,
the statistic |I renmenber off the top of ny head
is the Arny, that they tell you they have 10, 000

trai ned victi madvocat es.
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MEMBER JONES: Right.

MS. CARSON: But when you see their
slots for victim advocates, the full-tinme ones
that are required now by the SECDEF, they're not
all full and they're not all certified.

MEMBER JONES: Right. | don't know,
were there resources --

MS. CARSON: So, | don't know where
all these other people are.

MEMBER JONES: -- allocated in the
NDAA for these? WAs there any noney all ocated?
| don't know how the bill works or how the

aut hori zati on works.

M5. CARSON: | don't know if that is
Q&M or DoD SAPR noney. | don't know the answer
to that.

MEMBER JONES: Yes.

CDR. KI NG | know they were all
required to hire so many people, and | think

different services didit alittle bit different.
| know we have a lot of information on that that

we haven't put together. | don't knowif it wll
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be enough for you to nmke any recommendati ons,
but --

MEMBER JONES: Well, no, but, | nean,
maybe the only recommendati on we coul d ever mnake
is that, generally speaking, it is a terrific
idea for a victim and we know this from the
civilian world, to have an advocate.

CDR KING Right.

MEMBER JONES: And so, as these
prograns get older and proceed, we should be
assessing whether we are providing enough
servi ces and whet her we have enough advocat es and
maki ng sure that the resources are available. |
mean just sonething like that. | agree with you,
resources plays into everything.

VMEMBER MARQUARDT: But sone of these

prograns are so new that we really can't assess

t hem

MEMBER JONES: Ri ght . Exact|y.
That's right, we can't. So, | think we have to
say, especially |like Victims Counsel, for
i nst ance - -
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MEMBER MARQUARDT: Ri ght.

MEMBER JONES: -- this looks like, if
you are prepared to make this kind of finding --
| don't know -- | have heard a | ot about Victins
Counsel; | think we all have. This seens |ike a
terrific programfor these reasons.

MEMBER MARQUARDT: It's essential.

MEMBER JONES: O essential, whatever.

So, in your report on victimservices,
obvi ously, that would be a highlighted service,
it seems to ne, to talk about, where we would
descri be exactly the pilot started in the Ar
Force, give the history, and then, whatever
results that we think we can accurately put in
there from the testinony you have heard about
reporting or whatever other results we think we
have.

| mean, | think we have to sort of |ay
out for each of these what are they and, then,
the issues we have with them And | think we
have sort of identified them with is SARC and

victims advocate, and, you know, Victins
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Counsel. There were a lot of tests on Victinls
Counsel .

COL HAM The NDAA sets forth by
statute the duties of the Special VictimCounsel.

MEMBER JONES: Unh- hum

COL HAM  You may want to -- | don't
know -- assess whether you believe those are
sufficient as conpared to what you know they are
al ready doi ng.

MEMBER JONES: And | actually had read
that portion of the NDAA. So, | think we ought
to look at it.

COL HAM O is there sone kind of
di sconnect ?

MEMBER MARQUARDT: | think that is
sonething we need to look at for the next
nmeeti ng.

COL HAM It is a long list, two-and-
a-hal f, three-and-a-half-page |ist of duties that
Congress gave the Counsel, which may or may not
conport with how they are operating in practice.

You may have sone thoughts or recomrendati ons on
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the way the different services are staffing those
things. You have heard different nodels for how
they are staffed and set up, the stovepipe or
part of an office in existence already.

So, you nmay see an energing best
practice anongst the services or not.

MEMBER JONES: This i s good because it
lists a lot of the issues we are sort of talking
about al ready.

COL HAM R ght.

MEMBER JONES: That's 1043 -- 1716.

CHAlI RPERSON FERNANDEZ: Under
education and trai ning, the SARCs t hensel ves sai d
they didn't have sufficient training to be doing
what they were doi ng.

MEMBER CASSARA: Ladies, you could
give a guy a conplex because | really can't hear
anyt hi ng.

(Laughter.)

CHAlI RPERSON FERNANDEZ: Sorry. Vhat
| was saying, when we went to Fort Hood, the

SARCs were saying that they did not have enough
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training to do what they were doing.

COL HAM The SARCs or the victim
advocat es?

CHAlI RPERSON FERNANDEZ: Bot h. The
whol e roomsaid it.

COL HAM The victi madvocates get the
80 hours of training.

CHAI RPERSON FERNANDEZ: So, do SARGCs.

M5. CARSON: And the SARCs get the 80
hour s. And you heard sone civilian conparison
with the victimadvocates. |'mtrying to think.
Is the training conparable to what a civilian
gets, the VictimWtness Liaison and the victim
advocat es?

CDR. KING | think one of the
problens is that they tal ked about, too, was that
they get this 80 hours of training, of whatever
it is, but, then, they don't have any victins to
deal with. So, they don't actually put it into
practi ce. So, then, they don't feel very
gualified because they don't actually talk to
victi ms.
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And so, a lot of what the civilians
are doing where they feel nore confident is
because they have victins all day long all the
tinme. And so, they do a lot of on-the-job
training and practice because they have
supervi sors who deal with victins and they have
people they deal with all the tinme and victins
they deal with all the tine.

And in the mlitary, that was one of
the things they were saying, is, "W went to
training, but, then, we cone back and we don't
have victins." So, they don't feel conpetent to
deal with victinms and their issues because they
don't.

And if you go to training and, then,
you don't use it, you kind of don't feel so good
about it conpared to if you go and do sonething
every day, you get better and better at it.

MEMBER MARQUARDT: It is |ike working
on the conputer.

(Laughter.)

CDR. KING Exactly.
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MEMBER MARQUARDT: You all get the
| essons and, then, you don't practice.

COR. KING | know it.

M5. CARSON: One of themsaid that the
trainers soneti mes have never had a victim

MEMBER MARQUARDT: Ri ght.

CDR.  KI NG VWell, that is a problem
when we just don't -- it seenms weird that we
don't have enough victinms to go around to give
t hem enough experience. But that was one of the
things that was expressed, | think, by a |ot of
them and that when you talk to civilian victim
advocates, they don't have that problem

CHAI RPERSON FERNANDEZ: Does anybody
want to check on making sure Mchelle is okay?
Oh, is she on the phone? (kay. Ckay. | was
just wondering if sonething happened to her.

CDR. KING So, is that sonething us
to at |east |ook at what we have and consider if
we - -

CHAlI RPERSON FERNANDEZ:  Yes.

CDR. KING | don't know what kind of
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other information we could get. | know we have
gotten a lot of testinmony about what kind of
training they get. | don't know if we have
gotten a lot of information.

MEMBER JONES: One thing, and you nay
know this already, is we ought to check and see
what the Conparative Systens --

CDR. KING Right.

MEMBER JONES: -- Subconm ttee has
because - -

CDR KING Right.

MEMBER JONES: -- they would be
conparing --

CDR. KING Right.
MEMBER JONES: -- these services

between the civilian and military. And that's

fine.

VB. SAUNDERS: Actual |y, this
Subcomm ttee woul d be doing that. | don't think
they're doing that. For victim services, they

are conparing civilian, but nost of the

conparisons are being done by the other
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Subcommittee, but this one is conparing the
vi ctim servi ces.

MEMBER JONES: Ch, okay. Geat. So,
| take it all back.

CDR. KI NG They may have talked to
sonme of the sane people, though. But | know we
have gotten a lot of testinony about their
trai ning prograns and what their responsibilities
are that we could lay out. | don't know if we
have gotten a lot of on-the-ground talking to
t hem about actually in a non-attribution setting
where they feel free to say how confident they
feel about their duties or not.

W were just talking about that. |In
Texas, sonme of them said that they hadn't
actually dealt with victins or they didn't feel
their training was very sufficient for dealing
with victins.

CHAI RPERSON FERNANDEZ: Do we have any
i dea about how nmany SARCs or victim advocates we
need per capita?

M5. CARSON: Well, you can | ook at the
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nunber of cases.

CDR. KING You nean if there is like
a national standard or sonething?

CHAI RPERSON FERNANDEZ: Well, yes. |
mean, how do we know that Hood has enough? |
mean, how do we cone up with the nunbers that we
need to fill? | nean, how do we know what each
base needs? How do we cone up with that nunber?

VB. CARSON: el |, yes, t he
requirenent is one SARC and one victim advocate
at every grade level that is full-tinme and every
grade | evel troop, and there are nore downstream
who are the collateral -duty ones. But if you
wanted to | ook at where the sexual assaults are
happeni ng and how many reports there are --

CHAI RPERSON FERNANDEZ: No. No, just
sort of --

M5. CARSON: You have an i dea of where
t he need is.

CDR.  KING There is a standard.
There is a standard. That standard i s because of

who they have. But | don't knowif that is based
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on a study of how nany people they have, you
know, how many people a victim advocate can
handl e or --

MEMBER JONES: No, it is just to cover
everybody.

COR. KING Wwell, | don't know. [|'m
not sure if they have sone scientific way of
knowi ng t hat.

MEMBER JONES: You know, one of the
things that cane up, at least in some of the
testinony | heard, was the notion of trying to
conpile a victins -- sort of at sonme point at the
ri ght time from the victim as well, a
satisfaction survey. And you guys probably heard
about that, too.

That m ght be sonething. It sort of
fits into assessi ng, I suppose, t he

accountability of everybody in terns of the whole

command. But, certainly, if it conmes to
fruition, it wll give us a better idea of
whet her these services are fulfilling the needs
of wvictins. And if they are not, what the
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probl ens m ght be.

It is just a little piece that m ght
fit into this Subconmttee's thinking, because
part of our problemis nost of these are pretty
new. Like Victims Counsel is very new. It
seens |ike a great idea.

CHAI RPERSON FERNANDEZ: An overall
assessnent of the program | think is sonething
that is needed. Effectiveness, whether there is
enough client/SARC/ victim advocate ratio. I
nmean, | think, again, it is, are these things
that we have put in place being evaluated on an
ongoi ng basis to knowif they are working or not?
And whet her too nmany resources are being put into
it or too little resources, but | think it is an
ongoi ng assessnent that we need to be asking for.

VMEMBER ANDERSON: One of the questions
| had -- and | do apologize if you were able to
cover this before | could come back, return to
the neeting here -- one of the questions | am
wondering is, is the value of victim advocates

when you have SARCs -- did you all talk about
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t hat ?

MEMBER MARQUARDT: A little bit.

CHAI RPERSON FERNANDEZ: A little bit.

MEMBER ANDERSON: Oh, okay. Just
because it seened that the victimadvocate nmay be
singular who we talked to at Lackland, may be
plural, thought that their own rul es had changed
radically, given the introduction of the SARCs.
And it wasn't clear that at | east one of them had
much of any role left. And because the SARCs
were functioning at a nuch higher |evel, because
they were attorneys, in terns of the help that
they could afford, they couldn't, it wasn't --

M5. SAUNDERS: | think you nmay be
tal ki ng about the Special Victim Counsel. There
was a VictimWtness Liaison who had nentioned,
"Well, there is a Special Victim Counsel" --

MEMBER ANDERSON: Yes, | think that's
it, yes.

M5. SAUNDERS: They don't do anything
wi th sexual assault.

MEMBER ANDERSON:  Yes. | apol ogi ze.
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M5. SAUNDERS: Yes, | know.

CHAlI RPERSON FERNANDEZ: No, no, no.
W were tal king about --

M5.  SAUNDERS: The confusion of all
t hose.

CHAl RPERSON  FERNANDEZ: - - t he
confusion of who all the actors are.

MEMBER ANDERSON:. Yes. Right.

M5. SAUNDERS: But | do renmenber that
person sayi ng that.

MEMBER ANDERSON: Ckay, okay. So, |
remenbered that correctly. So, the wvictim
advocate is different than the Victim Advocate
Counsel ?

CDR. KING Yes.

M5. SAUNDERS: That is the Special
Victim Counsel is the attorney position and the
new creation. And then, we have SARCs and victim
advocates who are not attorneys.

VEMBER ANDERSON: And they are the
ones who | thought didn't feel |ike they had the

sane role now that --
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M5. SAUNDERS: And here is where the
confusi on conmes in even nore. There's anot her
posi tion. W call this the VictimWtness
Liaison who typically works out of t he
prosecutor's office, who typically has that role
of explaining to victinse howthe mlitary justice
process works.

MEMBER ANDERSON: And that is the role
t hat evaporated, right?

MEMBER MARQUARDT: No, no.

MEMBER ANDERSON. Sorry.

M5. SAUNDERS: Well, what he said --
and | do recall this -- he said, in terns of
sexual assault cases, because, of course, they
advise victinms of all crinmes, not just sexual
assault, but he did say, in ternms of sexual
assault cases, since the Special Victim Counsel,
he did not feel that he played as much of a role
i n advi sing on those cases.

CDR KING But that is not an obvious
answer that they are going away. Because,

renmenber, at -- was it Fort Hood? Were was it

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

301

t hat Col onel Mulligan cane, Fort Hood? Where he
tal ked about the new program with 23 victim
advocates that worked with the prosecutors.

And | was wondering if that s
sonet hing we want to get sonme information on, if
that is a new program and why they are
devel opi ng that or expanding the --

MEMBER JONES: The task of the victim
advocate to a Special Victim Prosecutor.

CDR. KING R ght, to a Special Victim
Prosecutor, and if you want to look at that a
little bit, it wouldn't take very long. But it
seens like, if they are hiring 23 new or
devel oping 23 new positions to work as special
victimteans --

MEMBER ANDERSON: Do you think that
this is a function of the wvarious services
i npl enenting these things differently and that
there isn't a coherent directive to all of the
different services about how to inplenent these
advocacy positions for victins?

MEMBER JONES: | think they are pretty
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uni form | rmean, maybe the nunbers are
different, but --

CDR. KING | think the actual roles
they play and the inportance they play in each
particular place or each service mght be
different.

MEMBER JONES: In reality.

CDR. KING Inreality.

MEMBER JONES: But the roles | think
are pretty uniform aren't they?

CDR. KING Right.

MEMBER JONES: | nean as policy.

CDR. Kl NG Because DoD policy
everybody has to follow And then, they
i npl enent it --

MEMBER JONES: Right.

CDR.  KI NG -- and maybe sone are
slightly different, but --

VMEMBER JONES: Let me ask you this:
there are Special Victims Prosecution Units now,
right? Isn't that sonmething that is service

wi de? | nean, DoD-w de, that new special --
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VB. SAUNDERS: Speci al victim
capability of the Departnent.

CDR.  KI NG The Arny has Speci al
Victi mProsecutors that are Special VictimuUnits,
The Navy does not have Special VictimProsecutors
per se. W have a track for prosecutors that are
experienced to try the sex cases and other
serious cases. But they have a special victim
capability where they have paralegals who are
supposed to be specially trained to work with the
prosecut ors on such cases.

VEMBER ANDERSON: But that is just
about training folks who are prosecutors. That
is not about having individual -- you know, we
have other |ayers. You know, there are -- now |
am all confused on the acronyns, but there are
sexual assault attorneys for the victim

CDR. KING  Unh-hum

MEMBER ANDERSON: Those are SARCs?

CDR. KING No.

MEMBER ANDERSON: Ckay. SARCs, right.

And those are totally different than the
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prosecution?

CDR. KING Correct. Yes.

MEMBER ANDERSON: Right. And so, we
have specialized the training of prosecutors. W
have now counsel for the victim service-w de
right?

M5. SAUNDERS: Right.

MEMBER ANDERSON: Right, right. And
then, we have people to whom you report; those
are the SARCs?

MS. SAUNDERS: Yes.

CDR KING Right.

MEMBER ANDERSON:  Ah, and then, there
is a liaison.

IVS. SAUNDERS: A VictimWtness
Li ai son.

VMEMBER ANDERSON: VWhich is the person
that is across crines --

MS. SAUNDERS: Yes.

MEMBER ANDERSON: -- whose role in
sexual assault crinmes has receded because of the

i npl enentation of these other people wth
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expertise. |Is that right?

M5. GORDON: Al though they may stil
coordi nat e ot her W t nesses and provi de
information to other witness in sexual assault
cases, just not direct victimcontact in sexua
assaul t cases.

MEMBER ANDERSON:  Ckay.

MEMBER MARQUARDT:  You know, what we
have here is a trenendous problem that we are
throwi ng everything we can think of at. | think
our job should be to really ook at this and see
where there is duplication, because it really
sounds |ike a huge problemto ne.

CHAI RPERSON FERNANDEZ: The probl emis
that we don't have the capacity on this panel to
make that assessnment. | nean, that is nmy take on
it. | mean, we know the testinony we got at
Lackl and. W know the testinony we got at Hood.
But it is going to vary. | nean, there are going
to be SARCs sonmewhere that are going to say, "I
got plenty of training."

But sonebody out there has got to be
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setting a standard and sayi ng, "You know what ?"
How | ong has this SARC and the victim advocate
positions in sexual assault cases been --

COL HAM  About 2004.

MS. SAUNDERS: 20057

COL HAM  Say 2004.

MEMBER ANDERSON: But the Speci al
Counsel for the victim--

MEMBER MARQUARDT: That's new.

MEMBER ANDERSON:. -- that's new. And
it appears to be, in nmy assessnent, the nost
effective.

CHAlI RPERSON FERNANDEZ: Not
necessarily, no.

MEMBER ANDERSON:. Ckay.

CHAI RPERSON FERNANDEZ:  No.

MEMBER ANDERSON: That is one thing to
tease out --

CHAlI RPERSON FERNANDEZ:  Yes.

MEMBER  ANDERSON: - - how we
interpreted the informati on we were given.

CDR. KING They might |ike them but
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that doesn't necessarily nmean they are the npst

effective.

You know, go ahead.

CHAI RPERSON FERNANDEZ: Ri ght now, the
SARC programis ripe for evaluation. It has been

active for alnost ten years, nine years, and you
could do a thorough evaluation. | think that our
report could say this is the testinony that we
hear d. You know, we heard that nmany of them
didn't think they had appropriate training, that
they thought that it was too difficult to do as
an addition to their regular job. However, a
t hor ough eval uati on of what is needed and how to
standardi ze i s what we need.

COL HAM | have to figure out if we
asked for them and got them And so, | can't
remenber off the top of ny head. They do do SARC
surveys. | believe, are they annually?

M5. CARSON: | think, and it is the
same --

COL HAM And it is a w de assessnent

of the things that you are asking about, surveys
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of SARGCs.

CHAlI RPERSON FERNANDEZ: And does it
eval uate the progran?

M5. CARSON: Vell, | think there is
probably nore that you could eval uate. But, |
nean, it is the only --

COL HAM Is it called the Quick
Conpass?

M5. CARSON: The Quick Conpass,
uh- hum

COL HAM They do these Qui ck Conpass
surveys of SARCs, yes, and they ask themall the
ki nds of things that you are discussing.

MEMBER JONES: Is that part of SAPRO
of SAPR?

COL HAM Vell, it is run by the
Def ense Manpower Dat a Cent er, t he samne
organi zati on that does the WGRA

MEMBER JONES: | see.

COL HAM But it is for the DoD SAPRO
program right? Yes.

CHAI RPERSON FERNANDEZ: | think only
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if you | ooked at the information like that in the
aggregate --

COL HAM Yes, the Annual Report
conments on those.

M5. GORDON: Comments on that, right.
So, DoD SAPRO is required annually to send a
report to Congress. W have the last few years
of those annual reports, | think actually going
back about five years. And that report not only
di scusses victimstatistics and victinol ogy, but
di scusses SARC prograns and vi cti madvocates, and
even to the extent of whether or not all those
billets are filled, and the decrenent annually,
and that sort of thing.

MEMBER  ANDERSON: And those are
fairly-substantial reports.

VB. GORDON: They are very
substanti al .

MEMBER  ANDERSON: That IS ny
recol |l ection. They are bigger every year.

(Laughter.)

M5. GORDON: There is a great deal of
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narrative in them but if you can kind of weed
t hrough and pull out the statistical data, it is
fairly interesting.

CHAlI RPERSON FERNANDEZ: Does it give
us a good snapshot of what needs to be done or
not needs to be done in the SARC progranf

V5. GORDON: | think it gives you a
good trend anal ysis. | don't know if it gives
you a good snapshot of what needs to be done. |
think it gives you what has happened.

CHAlI RPERSON FERNANDEZ: I think it
would be really good to analyze that stuff and
see, even if we could get the trend analysis, |
think it would be really inportant.

MEMBER ANDERSON: | agree it is
hel pful in ternms of our assessnent of the SARCs.
| guess | wonder about the conparative value
analysis of the different players at this
juncture. |I'mnot sure that we have information
sufficient to do that, in part, because the new
counsel for the victim himor herself, that is

such a new programand actually not fully fill ed,
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as far as | can tell.

On the other hand, we have a |ot of
i nformati on about the value of that. So, | think
ny inpulse would be, if we had perfect
i nformation, we would say this is relatively nore
i nportant, and given fiscal constraints that we
know ebb and flow in the mlitary sector, like
all sectors of the econony, we would recomend
that the following be prioritized. That would be
an ideal report.

But | don't think that we have a
sufficient amount of information to nake relative
assessnments as between the value of a SARC
programversus the value -- |I'mjust throw ng out
what maybe obvi ous to people, but | think --

MEMBER JONES: But | also think that

this will all be easier to -- | think this is all
stuff that will go into this report that will be
great. And what will emerge is a picture that
SARC and victins' advocates are all about a

variety of services, and the Victims Counsel is

a whole different service entirely.
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MEMBER ANDERSON: Entirely. That's
right. Right.

VEMBER JONES: It has no ability to
touch into the command to make the nedical and
t he other services happen. So, you need bot h.

Now there could be criticisns of SARC
and victim s advocates and that program but they
are not interchangeabl e.

MEMBER ANDERSON: That is hel pful.
They don't overlap --

MEMBER JONES: No.

VMEMBER  ANDERSON: -- on a Venn
di agr anf?

MEMBER JONES: No, | don't see them
t hat way.

MEMBER ANDERSON: No, that is hel pful.
That is helpful to understand, to think about.

CDR. KING Just a rem nder, we |ose
t he phone in five mnutes or |ess.

MEMBER JONES: Let's go around the
tabl e, 10 seconds, any coments from anybody?

CHAI RPERSON FERNANDEZ: I think Meg
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has been trying to say sonething for a while.

MEMBER GARVI N: No, no, no, no, no.
" mgood. It got covered.

COL HAM  Does the Subconmittee want
to, | guess, address the unbrella question, for
| ack of a better word? Are there any prograns
that you would think would be hel pful that the
mlitary doesn't already have that you heard from
civilian presenters exist in civilian areas that
the mlitary does not have? Are you satisfied
that the mlitary has simlar prograns to
civilian life plus or simlar progranms mnus?
So, the big unbrella questions.

CHAI RPERSON FERNANDEZ: | think that
sonet hing that woul d be good to have, and | know
that it happens in a lot of jurisdictions, but
there are the officials MOUs between the rape
crisis centers and any base and the | ocal and the
base. Because when there is that cross-
pol li nati on, one can find out about the other
If there is a new nodel program -- there are in

sone places, but is that --
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M5. CARSON: They are supposed to be

everywhere. That has been an RFI. So, they have
provided all -- we asked themto provide all the
MOUs that exist. So, we have a collection of
t hem

MEMBER JONES: W should comment on
this because | think that is a great --

CHAI RPERSON FERNANDEZ: It is. And
are they used for famlies in unifornf

M5.  GORDON: DoD does not set a
standard for the MOU. So, they allow that to be
governed both based on the installation and the
| ocal jurisdiction. They are usually pushed by
that | ocal jurisdiction because they are the ones
that are far nore limted in the scope of what
they can agree to with the federal governnent
than the federal governnent is. | nean, we could
standardi ze it, but, then, Arizona and Al aska are
going to vary greatly on what they are going to
agree to with the federal governnent. And so,
that is why we have --

CHAlI RPERSON FERNANDEZ: But do we have
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a sanple one at |east out there?

MS. GORDON: We have a nunber of
exanpl es that have been provided. And there is
in the Mnual for Courts-Martial an agreenent
bet ween, for instance, the Departnent of Justice
and the Departnent of Defense. And so, kind of
how t hose things are crafted, there is an exanpl e
out there, and it has been used as a base --

CHAI RPERSON  FERNANDEZ: Are they
usually with the prosecutor's offices or are they
Wi t h conmuni ty-based organi zati ons, too0?

IVB. GORDON: ' ve seen t hem
personally -- | have seen them nostly wth
prosecutor's offices, with nedical services, so
| ocal hospitals when it conmes to SANEsS. It just
sort of depends on the jurisdiction.

CHAI RPERSON FERNANDEZ:  That is what
| have heard also. And | think there may need to
be a push with the counseling prograns because
that is where there may be nore -- | nean, |
think it is all three that need to be -- it is

crime, nedical, counseling.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

316

MEMBER ANDERSON: The ot her thing that
| was thinking in ternms of what is different --
and this nay be covered by the Conparative
Systens Subcommittee -- but the question of
col l ateral m sconduct in the mlitary 1is
obviously very different than in the civilian
wor | d. And uniformy, | think, maybe al nost
uniformy, uniformy in the civilian world there
is a relinquishment of an opportunity to
prosecute the victim for any nunber of crines
that nmay have occurred during the time of the
sexual assault. And that is not the same in the
mlitary. | think it would be good for us to
t hi nk about that issue. | am not sure exactly
where it fits.

COL HAM It is on there sonewhere,
yes.

MEMBER ANDERSON: | remenber. But |
do think that, if we were going to recommend from
t he perspective of victins that it would enhance
reporting or enhance confidence in the system

then we should think about that on this Task
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Force. Because you were thinking, you know, what
is the difference? And that is one that kind of
junps out at you in terns of the difference
between civilian jurisdictions and the mlitary
jurisdictions.

COL HAM And that has come up in

every Subconmittee.

MEMBER ANDERSON: |'msure; it's a big
one.

COL HAM It touches every role.

MEMBER ANDERSON:. It does.

COL HAM It depends on how they
handl e it.

MEMBER ANDERSON:  Yes.

COL HAM The Conparative Systens, the
conpari son you are talking about, and yours on
support and protecting the victim

One item of information | don't know
if we have -- | nean, you have heard al cohol is a
factor in a nunber of incidents, and you have
hear d, | think anecdotally, that underage

dri nki ng S t he pr ot ot ypi cal col I ateral
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m sconduct, but | don't know that there is any
actual data.

MEMBER ANDERSON: That is interesting.

COL HAM | don't know.

V5. CARSON: The FY13 NDAA required
it. So, there should be --

MEMBER ANDERSON:. Required what?

M5. CARSON: Required statistics on
t he nunber of al cohol -rel ated sexual assaults.

MEMBER ANDERSON: That is a slightly
different question. | think it is inportant and
interesting to know that alcohol is associated
W th sexual assaults, but that is absolutely true
inthe civilian world. It is no different in any

jurisdiction.

What is interesting to ne is -- and |
wonder if we have information about -- what are
the collateral charges? Is it fraternization?

Is it underage drinking? |Is it drugs? Wat is
it?
That would be interesting to know

because, then, we would know a little bit nore

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

319

about what is at stake, or adultery or any nunber
of other things.

COL HAM That goes in the reporting.

MEMBER ANDERSON: Ri ght. Because if
what is at stake are very serious infractions
versus fraternization and alcohol, | think we
have got different values to weigh in terns of
mlitary conbat readiness and discipline and
or der .

CDR. KING Do we still have anybody

on the phone?

MEMBER CASSARA: | am here.
CDR.  KING Ckay. Good. | just
wanted to nmake sure. | wasn't sure how they cut

you of f. Ckay.

MEMBER CASSARA: Hey, fol ks, why don't
we next -- you know, | was supposed to be up
there today and tonorrow. Cbviously, that ain't
happeni ng. Wen are we next all together?

CDR. KING  February 13th.

MEMBER CASSARA: Oh, vyes, the day

before Valentine's Day. "1l have to explain
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that to ny bride. Gkay. W' re good. "'l be
t here.

VMEMBER MARQUARDT: WIIl we be neeting
at your offices?

CDR. KING Yes. Yes, at our offices
or on the phone, Bill.

MEMBER CASSARA: No, I'Il be there
And the one after that is, | think, 7 March, aml
correct, or 13 March? 13 March.

COL HAM And in between that, you
have a coupl e of your Subcomm ttee nenbers going
to Joint Base Lewis MChord and Brenerton and
Dol phin's Place, the civilian nultidisciplinary
center. You have sonme folks going to the
Phi | adel phia nultidisciplinary center, | believe.

MEMBER CASSARA: Yes, | amstill going

to take a | ook at those. | have a trial that
week in front of -- Patty, you'll get a kick out
of this -- in front of Judge Edie Mdran. But |'m
going to, hopefully, make at least, I'mtrying to

see if | can make at | east one of those.

COL HAM W wanted to provide a
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nunber of opportunities, if anyone wanted to take
advant age of them

MEMBER CASSARA:  Sur e.

COL HAM | think Comrmander King

informed that we need at | east two Subcomm ttee

menbers to attend each of those. | know
Conparative Systenms is doing them too. | know
we have them for Conparative Systens. [''m not

sure where we --

CDR. KING W do for the Washi ngton
trip right now So far, we have two peopl e.

MEMBER ANDERSON: We have one and a
hal f who is al nbst conmtted.

(Laughter.)

It is alot of travel.

We had better close, so that we don't
keep the phone |ine.

Ckay. Thank you.

MR, SPRANCE: Meeting cl osed.

(Wher eupon, at 4:03 p.m, the neeting

was adj our ned.)
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