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P-ROGCGEEDI-NGS

9:02 a.m

MR, SPRANCE: Good nor ni ng.

I"'mBill Sprance, the Designated
Federal O ficial, and here to open the neeting
of the Subcommttee. And now, | will turn
t hi ngs over to Conmander Sherry King.

CDR KING  Thank you.

Good norni ng, everybody. Thanks
for braving the snow to get here.

For this neeting, nost people are
here. W have Representative Holtzman and Ms.
Garvin, both on the phone already. So, we are
ready for that.

For today, the agenda shows that
we divided the neeting in two parts,
deli beration this norning. And then, this
afternoon we have people comng in. W have
three panels com ng in:

The mlitary nental health
professionals to tal k about both the kind of

treatnments that sexual assault victins get
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and, also, just in general nental health
services available in the mlitary, to give
you an overview of that and perhaps answer
sone of your questions that you had regardi ng
records and things |Iike that even.

Then, we al so have sone civilians
coming in fromthree agencies: the D.C Rape
Crisis Center, RAINN, and then, the YWCA in
Grand Rapids, Mchigan. And that's kind of a
mul tidisciplinary center where they provide a
nunber of services to sexual assault and
donmestic violence victins. W visited it with
the JSC group, and | thought it was a very
good programthat's sonething that would give
you an overview of what's available in sone
other parts of the country to sexual assault
victins.

And then, finally, we have a
presentation about the Fam |y Advocacy
Program | think we saw a little bit of that,
maybe at Fort Hood it was, but this will give

you an overview. W have the DoD
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representative comng and representatives from
nost of the Services wll be here. So, they
can tal k about that program help distinguish
the Fam |y Advocacy Program fromthe SAPR
program what they each do, where they
carryover, what kind of counseling services
t hey each provide, stuff |ike that.

So, for this norning's
del i beration, we were planning to discuss the
VictimLegal Counsel. And Julie has nmade this
big chart for all of you. It pretty nuch has
nost issues that we have gotten information
about at |east. You nay have sone ot her
I ssues you want to discuss regarding Victim
Counsel, but at least this sets it out as far
as all the information we got. You can see
across the board what services there are and
what the Services have done so far.

Meg Garvin agreed to start the
di scussion or |ead the discussion of standing.
At our |ast neeting we tal ked about victim

rights quite a bit. And we went through the
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transcript, tried to pull out your
recomrendations. Sone of themyou still may
want to discuss themnore, especially as it
relates to victimcounsel, the victimcounsel
role in enforcing or upholding victimrights.

And so, we'll try to get you a
record of what you deci ded before at sone
point. That is, sone of it, we may be asking
you to clarify what you're actually
recomrendi ng because, as we went through, we
kind of had a hard time figuring it out in
very specific terns. So, as we go on, ||
probably try to clarify a little bit nore,
just to nmake sure that we're able to wite it
up for you.

So, we also sent you materials, a
| ot of transcripts. W sent you the handbooks
t hat have been done by the Services. One of
t hem suggested that, if we needed it, they
woul d prepare one for us, but | didn't think
that woul d be necessary. So, | didn't ask

themto do that. So, we have provided you
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wi th the handbooks we have.

We didn't copy all those for each
of you again, since you had them but we do
have copies and we can nake nore, if you want
them O, if anybody really wants to | ook at
them just let us know and we can get started
on that.

And so, with that, if we wanted to
get started -- if we have nore tine after
di scussing VictimLegal Counsel, we can nove
on to other issues. And probably one | would
suggest that either we discuss with this or
separately is collateral m sconduct, if you
have any thoughts on how you want to address
that or discuss that.

DEAN ANDERSON: Could | comment ?
You all sent around sone videos --

CDR KING W did.

DEAN ANDERSON: -- that | actually
t hought were terrific.

BG MCGUI RE:  Weren't they good?

DEAN ANDERSON: They were very
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good.

BG MCGUI RE:  They were very good.

CDR KING And that's sonething
you m ght want to discuss a little bit, too.

DEAN ANDERSON:  Wel |, you know, |
was t hi nking, because there's a collection of
i nformation that doesn't currently show up in
our report, our draft report, the outline that
you' ve prepared.

CDR KING  Uh-hum

DEAN ANDERSON: And it has to do
with, it's connected to victins not reporting,
which is where we're kind of starting.

CDR KING  Uh-hum

DEAN ANDERSON: The basi c probl em
victinms not having faith in the system and not

reporting. And a lot of the dial og that

happens in those videos -- | thought the first
two, in particular, were terrific -- goes to
sone of those questions. So, | would love to

see sone of that incorporated in.

| think the first victi mwho was
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Interviewed quite extensively had a conment at
one point. It was sonething to the effect of,
iIf we don't report, there's nothing to go
forward. It was sonething |ike getting people
to report and cone forward has to be step one.

And | think that we m ght want to
identify that quotation. |It's pretty obvious.
| can find it. But that would be a place to
start as a way to frane the dial og novi ng
forward. Because a |ot of the detail ed work
that we're doing here, victins' right, Special
Victim Counsel, all of that depends on soneone
being willing to trust the system self-
identify, conme forward. And then, that goes
to the harmof not being able to trust the
systemor not feeling Iike one could trust the
system And | think both of those victins
tal ked about it, the woman and the man, the
first two in those videos.

Anyway, | thought that that would
be rich, that that would help nmake nore rich

or enrich the first section of our report.
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COR KING | don't know if anybody

el se has any comments about that. But, just
to let you know, we are actually trying to
start witing, and especially that section.
So far, Rachel has been working on that. W
haven't gotten anything that's ready yet. W
have been trying to put together stuff for
you, SO we can get it out for your eval uation.

DEAN ANDERSON: Just let ne add
one other thing. And that is, | renenbered
what it was that didn't show up anywhere in
our materials, and that was the psychol ogy of
how victins respond to trauma and their
ability or inability to create a coherent
narrative over tine, when queried. | think we
had oral testinony to that effect.

BG MCGQUIRE: Yes, | guess Russ --

DEAN ANDERSON: Exactly.

CDR KING Right.

DEAN ANDERSON: Right, Russ --

CDR KING W sent out --

DEAN ANDERSON:  The Power Poi nt - -
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CDR KING  The Power Poi nt --

DEAN ANDERSON:  -- which was
terrific.

CDR KING -- from Rebecca
Canpbel | .

DEAN ANDERSON: Very interesting.

CDR KING |'ve actually seen her
present that before, and it's really good.

DEAN ANDERSON: Well, those two
things go to --

CDR KING Yes. Right.

DEAN ANDERSON: Those two
presentati ons, the PowerPoint and, then, the
oral presentation that Russ gave | think go to
how nmenbers of the | aw enforcenent and the
crimnal justice community can believe that
they're doing the right thing in interacting
with the victins, and how the victins can
perceive it as hostile because they are unable
to construct a coherent sequential narrative.

CDR KING  Uh-hum

DEAN ANDERSON:  And so, the way

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 13

that victimnmenory and fragnentation and tonic
immobility, all of those issues are actually
connected to faith in the system

CDR KING  Uh-hum

DEAN ANDERSON: Because they nean
that victins many tinmes think that they
t hensel ves are not credible because they are
treated in ways that, "Well, why can't you
create...?" \What's Ato B?

So, | think that woul d be hel pfu
to kind of talk about that. It's a place to
put Russ' work that |'mnot sure fits anywhere
el se.

BG MCGUI RE:  And along that |ine
as well is another thing, an observation |
made in | ooking at the videos and, then,
havi ng si debar conversations within the
sorority world, is even the definition of what
a sexual assault is. Wiile they may have been
avictim it didn't feel right, but they don't
know to identify it as a sexual assault.

So, when the young man is talking
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about the grab ass --

DEAN ANDERSON:  Well, that's
right.

BG MCGUI RE: -- you know, the
fondling and that type of thing, sone of those
antics that were accepted in the high school
| ocker room are actually sexual assaults.
They don't know that.

DEAN ANDERSON:  Ri ght.

BG MCGUI RE:  Then, there was a
conversation that | had wwth a forum of
executive directors, and they said, "W
probably need to tal k about sexual assault on
the canpuses. And one of our concerns is that
we need to nake sure that people know the
di fference between rape and date rape."

And | went, "Well, what woul d be
the difference? That would be rape.”

(Laughter.)

DEAN ANDERSON: Yes, right.

BG MCGQUI RE: And, no, they were

adamant. "That is not rape. That is not

Neal R Gross and Co., Inc.
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sexual assault. They're both drunk. And so,
that is not" -- they call it date rape only
because you're incapacitated.

So, here we've got adults that are
executive |l evel, wonen, no doubt, and then,
they can't even define what a sexual assault
Is or what rape is.

So, going back to those videos,
while it doesn't seemright, doesn't feel
right, they may not identify it as sexual
assault. And it could be nonths | ater, once
they get educated this is sexual assault,
then -- in fact, | was talking to ny staff.
And | could even | ook at sone of the
expressions and | know they had been sexually
assaul ted as soon as | started tal king about
it. Anyway, just definition, defining what
that is.

CDR KING That is a good point.

M5. FERNANDEZ: Well, again, it's
putting a frane on all of this.

CDR KING Right.
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M5. FERNANDEZ: |If we take the

narrative forward, we've got to start the
narrative as to understandi ng what's goi ng on,
under st andi ng what the common reactions are.
So, we have to do what often victins can't do,
Is put the sequential narrative together for
peopl e.

And then, getting that to --
there's all these steps before and, then, we
get to reporting. But we need to nake that
clear to everybody, that all of this needs to
be addressed before you get to a report.

CDR KING That is probably one of
the sections that we'll try to put sonething
toget her, but probably will need a | ot of work
fromall of you. But, hopefully, since we're
getting close to the tine we have to get our
report done, hopefully, we can start sending
t hi ngs out and having you review them and gi ve
us input, so that we can try to put your
report together. But at least if we start

drafting sonme of the basics for you, that
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will, hopefully, help you to input all this

stuff and nake sure it gets to be what you
want it to be and the nessage you want it to
relay.

And then, at sone point,
hopeful Iy, once we get all the sections
witten, we'll also just have a neeting on how
you want to put it together. And we have sone
I deas, but you may have, obviously, ideas.
And maybe all of you together can work on the
actual order of it. You know, our outline has
all the sections, so that we nmake sure we
don't m ss anything we have to tal k about, but
that doesn't necessarily nean that's the exact
order that we want to put it in for your
report.

M5. FERNANDEZ: | know that the
White House just did a forumon canpus sexual
assaul t.

CDR KING W sent out that study,
I think. I'mpretty sure it was on the |i st

of things we had sent out to you.
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M5. FERNANDEZ: Right. | amjust

wondering if there is any best practices on
educati onal canpaigns that are out there for
students to understand what a sexual assault
ISs. Because if there's anything that's really
good out there, we should be reconmmendi ng that
those should be put on mlitary bases, too;

t hose sane canpai gns shoul d be done on
mlitary bases.

COL HAM  There was an NPR story,
also. Actually, it's in a folder to send out
to the full Panel nenbers and then, the Branch
Chi efs decide which of that is applicable to
you. But there was an NPR story on the first
coll ege-level -- | don't know what the right
word is -- forumon canpus sexual assault. It
was held at UVA. And that story was | ast
week, and they were discussing sone issues.

" mnot sure the prevention piece was one of
t hem
"Il tell you, the Role the

Commander Subcomm ttee heard from-- |'m

Neal R Gross and Co., Inc.
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getting ny dates mxed up; | think it was |ast
week -- fromthe Centers for Disease Control
on all their research and what works in the
prevention area.

And there was a presentation, a
Power Poi nt presentation, associated with that
that we can send to you. And they say what
doesn't work and what the enpirical evidence
shows does have sone effect, | guess for you
to decide as you bal ance that agai nst the
mlitary being this 1.5 mllion or 1.3 mllion
captive audience with which to try new things.

And | think sonme of the presenters
for the Role of the Conmander said that.
There was an academ c panel, too, wth sone
experts, academ cs fromthe University of New
Hanpshire who work in this area and sone
ot hers.

And they were very excited for the
mlitary to try new things and be the entity
devel opi ng sone enpirical evidence on sone new

approaches, and the CDC was as wel | .

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 20

So, of course, that transcript is
avail able to you. If we don't have it
al ready, we should have it soon.

M5. FERNANDEZ: | think it would
be good to conmment on that, but al so comment
on we should get better research on what works
preventive-wi se. But, again, it's not even
prevention; it's identifying what it is. It
IS even a step before prevention.

JUDGE MARQUARDT: But it is not
just for the victinms. It's for the
perpetrators.

M5. FERNANDEZ: The perpetrators,
t 0o.

JUDGE MARQUARDT: It should say
t hey can stop doing what they're doing.

MS5. FERNANDEZ: Ri ght.

BG MCGUI RE:  So, basically,

I ntervention and prevention. | nean
I ntervention, prevention/intervention.
MR, CASSARA: | would |l ove to see

us put a bit in the report because | think

Neal R Gross and Co., Inc.
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that that's -- | nean, in nmy world, that is of
the utnost inportance. | nean, | have clients
who are getting put on sex offender
registries. | have a client who -- and I'm
not defending any of these guys' behavior, but
he literally wal ked up behind a girl wth a
book and flipped her skirt up. That was
charged as a sexual assault. He is now on the
sex offender registry.

| think that if these people are
told in advance -- you know, |'m harkening
back to the very first tine that we all net
when we went to the RSP neeting, and the
sol dier who went to the neeting and he said,
"I don't know what everybody is conpl ai ni ng
about. 1'd love to get raped by a wonan," or
sonething |ike that.

| denti fying those kinds of

behavi ors ahead of time and sayi ng, "Look,

when you" -- you know, in another case |
had -- we're in a m xed audi ence, so |
apol ogi ze. But a soldier tea-bagged -- yes,

Neal R Gross and Co., Inc.
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you're big girls.

(Laughter.)

A sol di er tea-bagged anot her
soldier, a very common hi gh school/coll ege
prank. Okay? Very Arny. Very Arny. Twenty,
30 years ago, it was probably --

MS. FERNANDEZ: Wiat, the Navy
doesn't do that?

(Laughter.)

MR, CASSARA: Well, | don't know
if --

(Laughter.)

Sone guy wakes up in that norning,
and on his conputer is a screenshot of a man's
penis on his very drunken face, okay, wth a
derogatory, gay slur, you know, Sharpied onto
his face.

That client is now a registered
sex offender. | guarantee you that, when that
person did that, the thought of this being a
crime or this being sonething that's going to

put me on the sex offender registry for the

Neal R Gross and Co., Inc.
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remai nder of my life never occurred to him
SSmlarly, the victimof that

didn't want to report it because he thought it

was a joke. He didn't think it was a crine.

M5. FERNANDEZ: Then, who reported

MR. CASSARA: Sonebody wal ked in
and saw it on the screensaver, you know, and
they reported it to the first sergeant. And
the kid was caught.

Cbvi ously, not very often do ny
clients have video proof of their crines, but
he did.

BG MCGUI RE: But they are being
trained to report, too.

MR CASSARA: Right.

BG MCQU RE: They're trained to
report it.

MR. CASSARA:  You know, and so the
guy reported it. So, |'mjust saying, | nean,
here we have a victi mwho didn't know he was

sexual | y assaul ted, an assailant who had no

Neal R Gross and Co., Inc.
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Idea at all that that was a sexual assault.
And | think that a unit formation at the
begi nni ng of, you know, once a year, once a
guarter, whatever, in which --

M5. FERNANDEZ: Fol ks, we're
t al ki ng about such enornous culture change.
| nmean, it's not a culture change just with
the Commanders. |It's a culture change that
civil society hasn't taken in any way.

BG MCGUI RE: Exactly. They're
comng in this way, having already been
conditioned to --

MS. FERNANDEZ:. Yes.

BG MCGUI RE: -- consider that
nor mal behavi or.

MR, CASSARA: Absolutely. You
know, | nean, the average E3-E4 that cones

into the Arny isn't comng after they've

graduated from Harvard. You know, they're not

com ng after college. They're generally
com ng and, you know --

DEAN ANDERSON: Harvard has its

Neal R Gross and Co., Inc.
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own sexual assault behavi ors.

(Laughter.)

MR CASSARA: Well, no, |
understand that. | understand. Maybe that's
a bad exanple. Use another one.

But we're getting young kids who
i n high school environnent this is common, you
know. In fact, ny son played high school
football, and I've told hima couple of these
stories, just trying to warn him "Stay the
hell out of trouble, kid." And he's Iike,
“"You're kidding ne. That's a crinme?" You
know, guys did that all the tine in the | ocker
room

We can't affect, in our report or
inthe mlitary, we can't necessarily affect,
we can't affect at all what happens to themin
hi gh school, but we can certainly attenpt to
change that culture once they get into the
mlitary.

And so, with that | ong diatribe,

what |'mgetting at is | would like for part

Neal R Gross and Co., Inc.
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of the report to address the issue of
prevention. Because | think all of us agree,
while we all conme at this fromdifferent
angles, all of us agree that the best response
woul d be for us not to have to do this again.

COL HAM  And the Role of the
Commander had that as part of their charter,
whi ch doesn't nean that other subcommttees
can't comment on it or look at it from
different ways as well. But Congress charged
themwith exam ning the role of the Comrander
I n prevention and response, which led to them
hearing fromthe CDC

M5. FERNANDEZ: But | think we are
goi ng beyond the role of the Conmander here.
What we're saying is this is a cultural shift
that's beyond -- | nean, the Commanders are
the | eaders, but, like you said -- what's it
call ed when you try to take information out of
sonebody?

BG MCGQUI RE:  Deprogramm ng or --

MS. FERNANDEZ: Yes, yes,

Neal R Gross and Co., Inc.
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deprogranmm ng from what soci ety has taught
t hem

DEAN ANDERSON: But there are all
ki nds of ways that mlitary culture is
radically different than the average high
school culture.

M5. FERNANDEZ: Absol utely.

DEAN ANDERSON: And we teach new
recruits all kinds of self-discipline and
self-respect that are profoundly different in
terms of their inculcation to becone a
sol di er.

MR, CASSARA: Yes. |If they can

say, "Yes, sir," "Yes, ma'am" "No, ma'am' to
sonebody that's just a few years ol der than
them and obey all of their commands, they are
a reachabl e audi ence.

And believe ne, while 80 percent
of my practice right nowis sexual assaults,
"Il still be enployed if it doesn't happen,
and | would be very happy wth that.

MS5. FERNANDEZ: Should we go to

Neal R Gross and Co., Inc.
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Meg, who has probably been since 5:00 this

nor ni ng?

MR, CASSARA: Ch ny, good norning,
Meg.

M5. GARVIN. Good norni ng.

MR. CASSARA: W are |ost and
wal | owi ng wi t hout you.

(Laughter.)

M5. GARVIN. | have to say, when |
fly back for one day, and | think, ah, you
know, it's so hard to get up in the norning,
yes, it was really hard to get up this
nmorning. | would prefer to be there in
per son.

CDR KING Well, we appreciate you
bei ng on the phone, if nothing else. So,

t hank you.

M5. GARVIN: Yes. O course.

CDR KING Do we want to get
started tal ki ng about standi ng and ot her
vi ctimcounsel issues?

Meg, do you want to start the

Neal R Gross and Co., Inc.
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di scussi on?

M5. GARVIN. Well, sure. And
obviously, let nme know -- | think that the
Issue | presented last tine on standing or two
times ago on standing is actually pretty
narrow in terns of the scope of the
di scussion. So, nmaybe you want nore than that
out of the Subcomm ttee or maybe the
Subconmmittee wants to go nore on that.

But ny issue that | raised two

neetings ago, | think, and that we didn't get
to last neeting, is one of the new -- and |'|
get the wording wong -- oh, one of the new

addi tional duties that came out of the NDAA to
this Commttee, and Representative Holtzman
had flagged it also, is in the additional
duties includes the question of "An assessnent
of the feasibility" -- so, I'mreading right
now fromthe NDAA. And | know Julie, |
bel i eve, had prepared excerpts, or soneone,
one of the staff had prepared excerpts of the

NDAA at sone point.
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But it reads, "An assessnent of
the feasibility and appropri at eness of
expanding the victins of crinme in the
mlitary, the rights afforded to victins in
the CVRA" -- so the civilian version -- "under
A 4," which is the right to be heard, one, but
al so "and | egal standing to seek enforcenent
of crime victins' rights as provided in
Subsection D of the CVRA. "

And Subsection D of the CVRA has
two prongs of standing. One prong is an
explicit statenment of trial-level standing for
victins. That is, who can assert the rights
at the trial level in civilian court. And
then, a separate section about the appellate
devi ce by which you woul d seek appell ate
review of a violation of your rights.

And | really think that this
Comm ttee should comment on what we think
victins already have under the passage of the
NDAA and, actually, also, before the NDAA

Because we know under Kastenberg that they
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have sone standing at trial court |level, and
we know under Kastenberg that the nmandanus
exists for themto seek appellate revi ew

al r eady.

So, nmy question to the Commttee,
and what | hope we could tal k about, is, what
Is this additional duty? What are we
anal yzi ng under this additional duty? Because
nmy assessnent of victins' rights in the
mlitary is they already have trial-I|eve
standing to assert all of their rights under
traditional Article 3 standing, which does
apply in the mlitary. 1t has been
I ncor por at ed.

And then, right now, the appellate
standi ng they have woul d be through the
appel | ate devi ce of mandanus, which we heard
In sone testinony may not be the best device.
And so, maybe our additional duty is to nmake
a recommendation for what they do in the year
ahead on crafting a better appell ate device.

But that was what | was hoping we could talk

Neal R Gross and Co., Inc.
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about .

And | agree with the conversation
so far this norning, which is, of course, this
cones after they've already accessed the
justice in sone way. So, it is kind of a
funneling, | think, sonmeone had said during
our last neeting. But | think this piece of
the funnel is pretty inportant for us to
coment on.

DEAN ANDERSON:  Meg, | think we
understand the limtations of mandanus as a
mechani sm of appellate review. Wat is your
recommendation for alternatives to nmandanus?

M5. GARVIN. | think an explicit
-- and | don't know, | think those of you who
have practiced in mlitary court could
probably point to the right rule -- but |
think an explicit integration of victins'
rights into a preexisting rule that governs
I nterlocutory appeal nay be the way to go, so
|l ong as there is nmandatory revi ew of that

I nterl ocutory appeal.
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And part of that is because there
Is no case law right now. And so, | think
everybody would be in good stead if we got
sone direction fromthe CAAF, in particular
about what victins' rights nean.

But | think it could be integrated
into an interlocutory appeal rule or statute
that governs already in the mlitary and just
an addition there. And that's what is
happening in a handful of states. | nean, in
Oregon, it is a standal one provision on
I nterlocutory appeal, but that's what it is,
Is an interlocutory appeal. In Arizona, they
crafted a subsection of what's called their
Petition for Special Action, which is a wit,
but it is a nmandatory review wit that goes up
on expedited review.

So, as long as it can happen
interlocutory, so that it does not delay --
delay is bad for defendants; it's bad for
victins; it's bad for the system-- so, as

long as it's an expedited process and can go
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up and down to the appellate court w thout
delaying the trial or the proceedings, | think
that that's what we need. And it should be
sonet hi ng that they have to comment on

COL HAM  You discussed last tine
-- and Dean Schenk and M. Cassara are aware
of these nechanisns as well -- there are
basically two nechanisns currently for
interlocutory appeal. So, it is the
Extraordinary Wits Act, which applies to,
primarily applies to the accused. Primarily,
it applies to the accused and it is very
limted. It is extraordinary. O course, a
Wit of Mandanus woul d be one of those things.

And then, there's simlar to the
authority granted to Assistant U S. Attorneys
to appeal on behalf of the governnent under
the Uniform Code of MIlitary Justice. That's
found in Article 62 of the Uniform Code of
MIlitary Justice. Again, that is a very
limted appeal for the governnent in very

specific instances, limted to matters of |aw
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So, it sounds like what you're
| ooking for is maybe formof Article 62, snal
"a", sonmething like that.

DEAN ANDERSON:  Yes, Article 62
woul d probably work.

COL HAM  However, whether the
proceedi ngs woul d be stayed is al ways a
separate question. So, there can be an
expedited review, but that doesn't nean a
proceedi ng has stopped.

M5. GARVIN. And | guess | don't
know t he scope of this Subcommttee's job when
it comes to the details of that. M
under standi ng, | guess, is that sone of that
can be worked out in the year ahead, but |
coul d be wong about that.

| guess | think the Subcommttee
shoul d be naki ng sone reconmendati ons about
the big picture of it, which would be
expedited review, consideration of stays, not
sonething that is subject to traditiona

mandanmus review, which is the Extraordinary
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Rel i ef Revi ew.

Because that was one of the
criticisns we heard through testinony about
the civilian version of the CVRA and nmandanus,
was that when traditional reviewis used on a
mandanus, there are not deci sions being issues
because they're not be reviewed by the
appel |l ate court.

So, | think we can go at a pretty
hi gh | evel of recommendation. On the stays,
across the country those are just very
different. 1In Oregon, you know, it can be
stayed if the court finds it's in the interest
of justice to stay the proceedings. And then,
the clock doesn't tick against anybody. In
Arizona, it's automatically stayed. It's kind
of all over the map in terns of |ike |ooking
for exanples of this.

And |'m not sure we know enough to
make a specific recommendation. | think a
stay should be a possibility, but whether it

Is a mandatory stay | think requires nore
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testinmony and information. And we haven't
heard enough, | don't think, about that.

COL SCHENCK: | think that the Al
Wits Act, obviously, we wouldn't inpose
anything through that. But | do believe that
Article 62 coul d be anmended.

The automatic appeal -- | sat on
ACCA for six years, the Arny Court of Crim na
Appeal s. And, of course, Extraordinary Wits,
the rule is, is the accused on fire? And the
accused is not on fire if this is going to
cone up on appellate review.

So, | don't believe there were any
wits granted for the six years | was there or
very few as far as stays go. But | did see
valid i ssues which later were overturned on
appeal. So, the accused did spend tine in
confi nenent.

But | think, depending on what
wit there is, there was an automatic stay for
sone of them depending on what the wit was.

And | think that's by Arny regul ation
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generally. You know, we have rules, we have
different rules in the Services through
regul ati on on what you do for the wits.

Article 62, which applies to all
t he Services, obviously, has only been used by
t he governnent, except for nmaybe that one case
where the judge -- I'mtalking to Patty --
where the judge ordered sone crazy, outlandish
thing, and the appeal canme up through sone
ot her process.

COL HAM One of the questions
was, does the governnent have standing to use
the Extraordinary Wit Act.

COL SCHENCK: Right. But you know
what |'mtal ki ng about.

COL HAM Yes. It is an
unpubl i shed opinion, so it has no precedenti al
val ue.

COL SCHENCK: Right. But I'm
| ooking at 62 now, and | believe it can be
amended.

The automatic appeal, the

Neal R Gross and Co., Inc.
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automatic stay, though, I'mleery that the
trial judges won't grant stays at all for
victins' counsel. |'mconcerned about that.
So, | think that naybe we shoul d nake, when
we're | ooking at, when we nake a
recomrendation in anending Article 62, that
maybe we make a recomrendati on when they're

I nposi ng the rules regardi ng stays, just
because | think fromthe Arny perspective
they're just going to let the trial judges
make those hard decisions. And sonetines the
trial judges aren't very accepting of this new
victimcounsel. And so, that's just ny two
cents.

M5. GARVIN. Yes, | would echo. |
mean, if the culture, as an outsider, trying
tolitigate right now these i ssues, we have
actually been trying to seek stays on sone
di scovery issues, and they are not being
granted ever. And, in fact, they're not even
bei ng responded to, the notion.

So, | nean, that would be ny
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reconmendation al so, is that we tal k about
that stays are appropriate in determning
victinms' right.

COL SCHENCK: Yes, because, you
know, for ne, we had a case where | was on
this task force, the DIF-SAMS. There was a
case the victimspoke to ne and she spoke to
one of the other task force nenbers. She had
witten letters to the accused. Now she did
not have a victimcounsel. This predates
that. But she had witten letters to the
accused for her counselor to see, not for the
accused to see. Because she had no counsel,
no voi ce, those were shown to the accused.
The counsel or was ordered to provide those to
t he accused, and she was in the courtroom

And, okay, | can't think of
anyt hi ng nore deneaning than that. The guy
was acquitted fromthat case. And there were
all sorts of other issues. She had witten
cards to him you know, that he actually

recei ved.
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But the counseling between the
victimand the counsel or, you know, that would
be a discovery issue to ne that naybe the
judge woul d --

DEAN ANDERSON:  Well, this is
exactly what | was thinking that we m ght want
to do, Lisa, is go through and identify, well,
what are the circunstances in which victins
had rights.

COL SCHENCK:  Ckay.

DEAN ANDERSON: And are each of
those circunstances in which stays, the
failure to grant a stay woul d produce
irreparable harn? |In other words, if this is
a question of a rape shield issue, when the
evidence is in, it's in.

And so, if there's a challenge to
a judge's decision to admt that evidence,
there needs to be a hold on the process while
that's litigated on appeal. And so, it m ght
be that all or sone of the rights that are

articulated would ordinarily require stays,
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but | just think we mght want to go through

that and identify what kinds of circunstances.

My assunption is that nost of the
ci rcunstances in which a victinms counsel are
asserting rights as against the rest of the
process, those are circunstances in which
there would be harmif a stay were not
gr ant ed.

COL HAM |'m being the nit-noid
| egal advisor, too, right now.

There are two additional duties
that | would ask you to address standing. One
I's, as you've been discussing, standing to
enforce crime victimrights under the new, |I'm
calling it the Mlitary VictimR ghts Act,
that you're all famliar wth, that you
di scussed | ast tine.

There is an "additional"
additional duty to assess whether the rol es of
the Special Victim Counsel should be expanded
to include | egal standing to represent the

victimduring investigative and mlitary
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justice proceedings in connection with the
prosecution of the offense, which | throw out
to you for you to decide.

s that where this 412 and stuff
Issues -- they're not really under the
Mlitary VictimRi ghts Act. They're separate
I ssues.

MS. FERNANDEZ: Col onel, could you
just say that one nore tine, the second one?

COL HAM  Yes. Yes. The second
one is an assessnent regardi ng whether the
roles, responsibilities, and authorities of
Special Victim Counsel to provide |egal
assi stance under the new provision of the NDAA
shoul d be expanded to include | egal standing
to represent the victimduring investigative
and mlitary justice proceedings in connection
wth the prosecution of the offense. So, a
broader standing than to seek enforcenent of
the limted rights in the Mlitary Victim--
that's not what it's called; it's what |'m

calling it, the MVRA
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M5. FERNANDEZ: Right, right.

COL HAM  That nmakes sense.

DEAN ANDERSON:  And that's
I nportant. That's inportant.

MS. GARVIN. But --

MR. CASSARA: Well, | think part
of that is -- I'"'msorry, go ahead, Meg.

M5. GARVIN:. No, no, no. o
ahead.

MR. CASSARA: Part of that is, as
| read the information |ast night that
di scusses how in the civilian sector the
victims counsels aren't appointed until
charges are brought, and | think just because
of the nature of our system being so different
internms of how the preferral and referral
process works, | think it's going to have to
be a fairly specific recomendati on on our
part as to when the right to a Speci al
Victims Counsel kicks in. |Is it upon

preferral or charges? 1Is it upon swearing --
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you know, the CID investigating the case?

REP. HOLTZMAN: Isn't it already
set --

COL HAM  Yes.

REP. HOLTZMAN: Isn't it already
set forth as the mnute the victimreports,
and maybe even before the victimreports, she
or he is entitled to victims counsel ?

MR CASSARA: |'msorry, ny bad
t hen.

But, then, the other part of that
I's, you know, in the little enpirical data
that we have -- and ny enpirical data being,
you know, a half dozen courts-nmartial since
all of this has started -- | wll say, to put
it kindly, that the Special Victims Counsel
that | have run into have been very junior and
very inexperienced and know little to nothing
about the mlitary justice system

COL HAM Right. In the Service
non-specific across all Services or

specifically to one Service?
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MR CASSARA: Mbstly Arny, a

coupl e, and one Navy. And they've just been
very junior counsel

COL SCHENCK: Well, they're
drawi ng from Legal Assistance. And
historically, the Arny JAG Corps has assi gned
brand- new JAGs - -

MR. CASSARA: Right.

COL SCHENCK: -- to Legal
Assi stance. So, there are senior people in
Legal Assistance that |like to do |egal
assi stance. So, we could nmake a
recommendati on regardi ng --

MR CASSARA: Yes.

COL HAM And that's the Arny
nodel , which, as you know, is different than
t he ot her Services.

COL SCHENCK: Ri ght.

M. GARVIN. | --

MR CASSARA: But also in the --
go ahead. |'msorry, Meg.

M5. GARVIN. A couple of comments.
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This is Meg.

Wth regard to this additiona
duty of ours, | have two comments. One is it
confuses ne, although the way it was just
framed makes nore sense. But the idea that
we' re assessing whether we should expand their
duties to include |egal standing to represent
victinms during investigative and mlitary
justice proceedings, you know, | interpret --
if I were an SVC right now, | would interpret
that | have standing anytinme ny client's
rights are at issue.

And those rights are actually very
broad and they have to attach during the
I nvestigative phase. And | know, at least in
the Air Force, SVCs are representing during
the investigative phase. And the Kastenberg
case was about pretrial standing.

So, part of nme is confused by the
word "expand"; should it be "expanded"?
Because | think there should be an

acknow edgnent that, when you have a client,
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you represent that client's interest. And
those rights, whenever they are manifest, you
interpret themrelatively broadly to figure
out when they're manifest.

That said, if part of the question
Is, is it general representation of one's
client rather than limted representation to
the eight rights afforded under the NDAA' s
version of the CVRA, then that nmakes a little
nore sense to ne, and | think the
recommendati on could be -- you know, SVCs
shoul d represent the victins in all their
rights and interests fromthe nonent they
beconme their client.

COR KING It also may be a slight
I ssue of timng regardi ng when the requirenent
for assessnent was nade conpared to what the
Servi ces have done since --

M5. GARVIN. Right.

CDR KING -- as far as setting
out their policies and their handbooks and

things like that.
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M5. GARVIN. But that was part of

my confusion. Wth all respect to Congress,
this reads |ike | anguage that predates sone of
what the SVCs are already doing. And so, |
would like it to be an acknow edgnent of
clarification, you know, a statenent in our
report to Congress and others that they
al ready have standing and our recommendati on
Is that standing be legally interpreted to
I nclude all nonments when victins' rights and
Interests are at issue as soon as they becone
your client.

COL SCHENCK: | want to neke a
little correction for the record. kay, so
" mreadi ng the Judge Advocate General of the
Arny's nmessage regarding the SVCs. And it
specifically states in here that she asks the
Staff Judge Advocates to appoi nt Judge
Advocat es who have defense or trial counse
experience and ensure conpletion of training
prior to assunption of duties. "Regardless of

experience, the SVAs nust have the maturity

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 50

and judgnent to assune responsibilities.™

So, she is directing the SJAs to

make sure they have trial counsel or defense

counsel experience and training. But | don't

know how | ong they were --

CDR KING If you look in the

st andards and t he handbooks, and | think it's

laid out in one of these things, sone of them

require like one trial or sonething, which is

not an extensive -- it's at |east a
famliarity, but it is not an extensive

anount .

But one thing | was going to say

is, so far at | east, the standards for victim

counsel are set out in handbooks or policy.

And handbooks can change and policies can

change.

It's the scope of representation |

t hi nk woul d di scuss that on page 6 of the
chart. It kind of sets out the different
Services. Yes, there's a couple of them

If you want to get into specifics about

So,

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 51

them - -

COL SCHENCK: We're | ooking at the
conpari son chart.

M5. GARVIN: Yes, | just pulled
that up, too. Thank you

COR KING It's on page 6, and
then, on 10 it kind of describes --

MS. FERNANDEZ: Can we start
| ooking at page 5 first, which is the
training? It looks like they're given al npost
no training.

COR KING | think they're
given -- Meg, haven't you been to the Air
Force training?

M5. GARVIN. Yes, |'m chuckling
because | both agree and di sagree wth Mi
they are given alnost no training in that.
They get one week.

|'ve done the Air Force, the Navy.
The Marines have sat in on the Air Force
training. Arny has not, to the best of ny

know edge, invited outsiders to train. So, |
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haven't participated in that training. Al
t he other branches, though, | think |I have
done sone of the training for.

And what the training consists of
I's generally three to four days.

Are you guys getting an echo?

COR KING Alittle bit.

M5. GARVIN. | don't know what
j ust changed.

Anyhow, it's about a week on
victinms' rights and the | egal issues per se.
| usually give about a four-hour training, and
then, they now will have an experienced SVC
tal k about what they have done for another
hour or two. Then, they do sone
hypot heticals, close to like a NI TA-type
training or trial-advocacy-type training for
one of the days.

Ch, and then, Rebecca Canpbel
usual ly conmes in and does the neurobiol ogy of
trauma.

But it's three to four days
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maxi mum

MR. CASSARA: And, Meg, how nuch
of that is dedicated to mlitary justice,

i ke, you know, know ng the Rul es of Evidence
and that sort of thing?

M5. GARVIN. Usually day one.
Usual |y day one is, but | wll say | have sat
in on the first day of the training a couple
of tinmes, so that | would have sone | evel of
orientation nyself to mlitary justice. And
the ones | have sat in on -- and they may have
changed the curriculum-- but the ones | have
sat in on, about half the day is kind of nore
adm ni strative and here's your charter as an
SVC. And then, half the day is how do you fit
in mlitary justice.

It's not the rules and policies of
mlitary justice. It's not |ike a 101 of
mlitary justice, not frommny perspective.

Because | sat inon it to learn a
little bit, and I had to |like go to the books

after that because | hadn't learned it nyself.
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CDR KING  Just so you know, the

curriculumis set out on page 18 of the chart,
I f you want to look at it.

But, Meg, one thing that | think
-- you know, we tal ked about that these are
pretty new |l awers. Al these | awers have
probably just went through their |awer basic
course where they go over crimnal justice
procedures --

MB. GARVIN: That is ny
understanding, is they all have that.

COR KING =-- in great detail

COL HAM They are all certified
to try cases. So, they are all totally
trained in the mlitary justice system
Whet her they are varying | evels of experience,
that may be.

But | wll tell you the Special
Victim Counsel that the Conparative Systens
Subcomm ttee talked to on recent site visits
were extraordinarily experienced. They were

not new counsel .
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CDR KING And those were Navy.

COL SCHENCK:  When we were at
Hood, they had those three Arny SVCs and they
wer e experienced.

MR CASSARA: And | think part of
the problemcones from when we are at a
smal | er base, there may be five uniforned
officers on that entire base. You know, |
think at Fort Gordon, where | do a |ot of
cases, there's, let's see, three prosecutors,
one | egal assistance attorney, a deputy, and
a Staff Judge Advocate.

COL SCHENCK: Just like the tax
program you know, you've got to have a tax
program Who runs that? Mstly your counsel

MR, CASSARA: Yes, usually the
SVC.

COL SCHENCK: Yes. Yes, exactly.

COL HAM Well, one thing for you
to consider is, is there a best practice
devel opi ng anongst the Services, as new as

that is, on howthey're setting it up?
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Because what was presented on Novenber 7th and
8th fromthe heads of these prograns is the
Arnmy is the only one that hasn't set up a
st ovepi pe system a new structure. The Arny
Is taking froman existing structure. So,
it'"s up to you if you want to recommend t hat
that is or isn't a best practice.

DEAN ANDERSON:  And | woul d be
interested -- | understand there's sone
di sagreenent anong fol ks about whether or not
the training i s adequate.

Meg, you seemto suggest that you
did not think the training was adequate. And
gi ven what you heard about the background
training in mlitary justice that these
attorneys cone to the table with, do you still
believe that the training isn't adequate or do
you feel like that's --

M5. GARVIN. Let ne clarify
because | actually think they're doing a very
good job of training. | think the only

I nadequacy in that is that this is so new that
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it mght require alittle nore. Because, as
we all have tal ked about, you are not | ust
training on a new subject matter of |aw
There are cultural dynam cs here that m ght
requi re additional training.

But | think the branches that |

have w tnessed are doing a very good job.

They are pulling from-- | nean, the SVCs |
have worked with, | would love to work with
themnore. | think they are incredibly-

talented | awers. You know, | only w sh the
civilian world had sone of themoperating in
it.

The i nadequacies cone fromthis
reality of we're tilting at a cultural change
here. The crimnal justice system has
operated in recent history as a biparty system
wth third voices not really heard. That's
changing with this injection of SVCs, and it's
changing in a very chall engi ng arena of sexual
viol ence that has its own control baggage.

So, | actually think -- again, I

Neal R Gross and Co., Inc.
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can't speak to the Arny because | haven't seen
the Arny do this work. But the other branches
| believe are doing a very good job and are
trying to follow the nodel that | understand
they train other specialties with. | believe
t he defense counsel gets a week of defense
training in certain branches, and prosecution
has a prosecution school or trial counsel has
a trial counsel school. | think they're
trying to nodel it on the way they train
ot hers, but maybe |I'mwong on that. | don't
know.

M5. FERNANDEZ: Meg, tell nme if
I"'mright on this. | nean, | know as a rookie
prosecutor, there was 550 ot her attorneys
surrounding ne that had seen ny issues and ny
problens a mllion tines over when | was in
court and | had an issue. So, they gave ne
weeks of training when | first wal ked into the
prosecutor's office, but ny real training cane
fromthe people who are around ne.

The problemw th the SVCs is that
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nobody has seen this body of work before. So,
|'"ve got a question of, should |I be asking for
a stay or not, and everybody else in the
office is shrugging their shoul ders going,
“I've never seen this problembefore.” |Is
that part of what the situation is?

M5. GARVIN. Excellent, Mii, yes,
and you phrased it perfectly. That is,
because it's a new arena, they don't have
col l eagues to turn to. They're starting to
have sone col | eagues who have nore experience,
but that is a year old, right? So, yes, |
think you just nailed it.

M5. FERNANDEZ: |Is there sone way
of being able to provide via Skype or via sone
sort of technol ogy sonme sort of repository of,
"Hey, |'ve got this issue. Nobody here in ny
office knows."? |Is that available? Sherry is
noddi ng her head.

M5. GARVIN. They are doing that,
and | think the Air Force may have sent us

material fromthat. |'mnot sure. They do
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case rounds reqularly by videoconferencing
with each other and are starting to share.
They share pl eadings, | know, through -- |
don't know -- the internet or sonething. So,
they are doing that, and | think that's a best
practice.

CDR KING It is |like a SharePoint
Site.

MS. GARVIN  Yes.

CDR KING They have themin the
Services for defense, for prosecution. Now

they have them the Special Victims Counsel

has t hose.

M5. FERNANDEZ: They have
pl eadi ngs and things. |s that actually one-
on-one?

CDR KING Wll, it can be.

COL SCHENCK: I n the Arny anyway,
they have what's called the Trial Counsel
Assi stance Program Defense Counsel Assistance
Program And according to General Darpino's

nessage, she's got, as of COctober, she had 45
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SVCs, headed up by an O 6 who would be able to

provi de techni cal ongoi ng assi stance.

Now whet her or not they've
establ i shed any kind of nonthly VTC, which is
what they used to do with Legal Assistance.
They had a nonthly videot el econference way
back. This is the nineties. So, |'mthinking
t hey probably do that because they're draw ng
from Col onel MKee, | think his nanme is, from
the Arny.

| think what Col onel Ham was
suggesting, that maybe they create a separate
organi zation, would not be a bad idea, a bad
recommendati on, but we could also see if they
have anything set up where they do have the
SVC Assi stance Program |ike they do for the
def ense counsel and trial counsel.

As far as training that goes for
the Arnmy, and they do this by assisting you
with your CLE credits, they allow trial
counsel and defense counsel to go to the Arny

JAG school for a week. It could be a week on
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mlitary justice. It could be a week on
defense. There's several courses that are
avai |l abl e for governnent and prosecution to go
to the schools, you know, get their CLE
credits, while also maintaining skills.

And so, | guess we could | ook at
whet her or not they have annual training, in
addition to the initial training for SVGCs.

CDR KING  The Navy is saying that
they are devel oping a two-day course at our
Justice School in Newport, Rhode Island. And
so, you assune the others are. So, as far as
I know from our information we've gotten back,
pretty nmuch every Service has a SharePoi nt
site that they share materials, and they can
have Iike a blog sort of on there in sone
cases.

And | think each Service does its
own -- you know, they have their head of the
thing and do their own conferencing. They do
not, as far as | know, have |ike a conparable

thing to TCAP and DCAP, the Trial Counsel
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Assi st ance Program

COL SCHENCK: We used to call it
“"Dial the Law'. So, we're stationed in Korea
and |'ve got to get an affidavit in fromthe
rehab, from Leavenworth saying that we had his
rehab there. | dial that nunber and get
soneone who works at Fort Bel voir and says,
“"Oh, we've got the sane problemover here at
Fort Hood."

CDR KING Right, but | think
their prograns are so snmall --

COL SCHENCK: Ri ght.

COR KING -- that they're
essentially doing that through their command
heads. You know, |ike Karen Fi scher-Anderson
for the Navy, she's in Mayport --

COL SCHENCK: Ri ght.

CDR KING -- but they have a
departnment head here, and they only have 20-
sone people. They can easily have
conf erences, phone conferences or

t el econf erences, VIC conferences.
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M5. FERNANDEZ: | still think that

that needs to be sonme sort of recommendati on.
If we don't, how do we get the information
out --

CDR KING Right.

M5. FERNANDEZ: -- to the people

doing it? And then, we start tal king about

st andi ng.

CDR KING Right.

MS5. FERNANDEZ: But if nobody
really understands -- | nean, we don't

understand the standing i ssue. You know, how
are we going to get this brand-new corps?

CDR KING So, | think they're
trying, but that may be a good thing to cone
up wth.

M5. FERNANDEZ: | think it's going
to be critical, cone the downsizing of the
mlitary.

CDR KI NG  Yes.

MS. FERNANDEZ:. Yes.

COL SCHENCK: Yes. That's why the

Neal R Gross and Co., Inc.
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st ovepi pe recommendation for the Arny, the
Arnmy woul d probably be happy wth that.
Because | was at sonething with General
Darpino, and | think it was Senator Reid asked
about, his staffer asked, "Can you support
this?" Because we were tal king about the
SVCs. And Ceneral Darpino said, "Ch, it was

the role of the conmander," pulling the
commanders on it.

The Arny woul d have to do an
entirely new restructuring. The SVC is sort
of the sane thing. W only have so nany
people to do so nmany missions. And if you're
downsi zi ng and increasing mssions, | think
our recommendation, if we want the Arny to be
able to fulfill it, a stovepipe m ght not be
a bad recommendati on.

COL HAM  Plus, that nmakes them
I ndependent. | nean, the other stovepi pe
organi zations are the defense organi zati ons,

the mlitary judges. They don't report to

anybody | ocally.
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MR, CASSARA: But | am wonderi ng,

and | noticed in the conparative chart that we
got that at least two of the Services, if not
nore, have said that they cannot be civilian
attorneys. And | wondering what the rationale
for that is, because there is so nuch turnover
I n Legal Assistance.

CDR KING Wiat | think, at |east
| thought about that because we have Legal
Assi stance attorneys who are civilians that
are hired by the governnent, but they don't
appear in court.

Traditionally, at |east now, all
enpl oyees of the mlitary --

MR. CASSARA: Yes, yes, okay.

CDR KING -- who appear in court
are mlitary people.

MR. CASSARA: Yes, okay, now that
| think about it --

CDR KING | know the Navy trained
sonme of our -- we sent a few of our HQES to

t he Justice School --
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MR. CASSARA: Right.

CDR KING -- and they went
t hrough the course. But there was still a
determ nation that they couldn't appear in
court as counsel because --

MR, CASSARA: No, you're right.
You're right.

CDR KING Right. So, that's why.
I mean, you can have civilians who are hired
In separate --

MR, CASSARA: | nean, you have so
much turnover --

CDR KING Right.

MR, CASSARA: -- in Legal
Assi stance. You know, when you tal k about
annual training, nost Legal Assistance
attorneys are in their jobs for a year.

CDR KING Right, right.

COL HAM But if it's a stovepipe-
type organi zation, it would be a two- or
three-year assignnent |ike a defense counsel,

t he prosecutor, the special victimprosecutor.
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| nmean, it's a new structure
whi ch - -

COL SCHENCK: It could be a job
that would end up being |like a defense
counsel. You woul d have your senior defense
counsel ; you woul d have your regional defense
counsel, and you could nove within that
structure. And you could spend your entire
career being an SVC, |ike you could spent your
entire career being a defense attorney,
def ense counsel. You know, | think it's
great. | think there are many, many counsel
who would [ ove to do that. Many kids would
i ke come into the JAG corps to do that.

BG MCGUI RE:  Yes, but | caution
maki ng that recommendati on because | think in
downsi zi ng you' re going to have peopl e being
much nore generalists. And so, when you have
a stovepi pe, that brings nore bureaucracy,
nore people. | see that that would be, if we
proposed that, that would probably be the

first thing on the chopping bl ock.
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CDR KING Also, the question is,

how do you becone a qualified or a veteran
SVC? Do you do it only by doing an SVC or do
you do it by being a prosecutor and defense
attorney al so, so that you know all aspects of
t he system when you go to that job? You know,
you get better at the other aspects and
understand - -

COL SCHENCK: Right, but you don't
litigate as nmuch. So, you have peopl e who
have cone in the JAG corps where they force
themto be trial counsel. They don't want to
be trial counsel; they want to be Legal
Assistance. And there is [imted [itigation
exposure in SVC. It is nore advising. It is
nmore with client. It is nore client-service-
oriented than trial counsel and defense
counsel, right? Well, sorry about that.

(Laughter.)

CDR KING  When our JSC Committee
went around and studied them-- and, Mg,

especially in Oregon, | think a ot of the
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peopl e who are victimcounsel in the civilian
world seemto be former prosecutors where they
had a | ot of experience; they had a | ot of
crimnal justice experience before they went
into this. And that seened to nake them
probably do better overall.

M5. GARVIN. You don't have to
have it, and | don't think it should be a
mandat ory recommendati on necessarily. But |
have to say, those who have either cone from
defense or conme from prosecution, they know
how t he system as a whol e works, and that
seens to have benefitted their clients quite
a bit.

COL HAM They are famliar wth
the Rul es of Evidence and the rules that apply
in trial cases.

MS. GARVIN  Yes.

COL HAM So, they can enforce
them on behalf of the client.

COL SCHENCK: They under st and

Article 120. | nean, that alone, 40 pages
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worth --

COL HAM Meg, can | ask you to
circle back for a mnute to kind of nail down
your recommendation on the enforcenent of both
the Mlitary VictimR ghts Act -- and that's
not the formal title, but that's how |I'm
thinking of it -- the MVRA and other rights?
Do you think it should be the sane nechani sm
a proposed -- | think what |I'mhearing is your
recomrendation is that the DoD work with
Congress on an anmendnent on Article 62. Wuld
that be for all victimissues?

And | guess what |'m asking is,
you could -- do you want an anmendnent to
Article 62 for the Mlitary VictimRi ghts Act
stuff and wit for MRE 412 rape shield issues?
There could be a distinction that one is
enforced one way and one is enforced anot her
way .

M5. GARVIN. Yes, | would think
they should all be the sane device. And |

think they should all be in the anmendnent. It
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woul d be cl eaner, as well as | think -- well,
it's not an "and". | think the reason it wll
be cleaner is because | think sonme of the

I ssues are going to becone interrel ated,
right?

So, for instance, the Mlitary
Victins' R ghts Act wll have, it has sone
| evel of rape privacy because it has the
fairness one, which in the civilian world has
been interpreted to apply in rape shield
proceedi ngs to govern part of the discussion.
So, you would have a 412 going on, and then,
you woul d also have a mlitary CVRA going on.
And so, then, you would have to deci de which
device are you going under, and | think it
woul d probably aid the process if they were
t he sane appel | ate devi ce.

CcCOL HAM  And, Meg, would you
agree that's still an open question? LRM
didn't address whether there was standing to
assert an error of law by the mlitary judge

in a 412 notion
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M5. GARVI N: Correct.

COL HAM Wbul d you agree?

M5. GARVIN. Yes, | definitely
agree with that. They did not reach that
I ssue.

In the civilian world,
civilian/federal, that has actually been
deci ded since 1984, pre-CVRA. In federal
courts, victinse can instantly seek appell ate
review on 412. But in LRM the Kastenberg
case, it was |left untouched.

COLO HAM And | will tell you
right now there is an extraordinary wit
pending in the Navy case that deals with
MRE513, which is the psychot herapi st patient
records.

MS. GARVIN  Yes.

COL HAM  So, it was deni ed out of
hand by the Navy/Marine Court of Crim nal
Appeals. So, it is a wit appeal to CAAF.
They may or may not -- they may deny it out of

hand, too, or they could order full --
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MS5. GARVI N: It 1s in al

I'i kel i hood going to be -- the trial judge
finished review ng the record.

COL HAM It is a wit of
mandanus, | believe.

M5. FERNANDEZ: For those of us
who haven't litigated in 15 years, can we --
I"'mlost. I'mconpletely and utterly | ost at
this point and just want to clarify what we're
tal ki ng about .

COL SCHENCK: Ckay. Do you want
to tell about the mlitary justice process --

M5. FERNANDEZ: No. What's the
I ssue on the table right now?

M5. GARVIN. As | am under st andi ng
it, Colonel Ham's question was, do we put all
-- is the Commttee's recomendati on to put
all appellate devices in one place, neaning
I nterlocutory appeal, which would be the
anmendnent to 62?7 Do we say all victins'

I ssues go through this new recomended

appel | ate device or do sone go through
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mandanus, which al ready exists, and sone woul d
go through our recomrendation for a new
devi ce?

M5. FERNANDEZ: | got it.

M5. GARVIN. Am | sunmari zi ng
correctly?

COL HAM Yes. Yes, that was ny
guestion, if you had a recommendati on on that.
It sounds like -- and I'mtrying to capsul ate
for the drafters -- it sounds |ike your
recomrendation is one device. You think it
would fit in Article 62.

M5. GARVIN.  Uh-hum

MS5. FERNANDEZ: (Okay. GCot it.

REP. HOLTZMAN: Now | et ne just
ask about this because I'mstill alittle at
sea, too, soO to speak

M5. FERNANDEZ: You're obviously a
Navy girl, Liz.

REP. HOLTZMAN:. Yes, right.

MS5. FERNANDEZ: Bad | oke.

(Laughter.)
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REP. HOLTZMAN:. The Speci al

Victins' Counsel is likely to be raising sone
I ssues on appeal. And the mlitary justice,
the trial counsel is likely to be raising sone
ot her issues on appeal.

So, does it matter which one is
rai sing these issues? | nean, | don't know
necessarily on the 412 issue that it would be
the Special Victins' Counsel. It mght be the
trial counsel. Isn't that correct?

COL HAM That is currently not an
appeal abl e i ssue under Article 62. It is not
an appeal abl e i ssue on behal f of the
governnent. That does not fit under the very
limted appellate rights for the governnent.

REP. HOLTZMAN.  Well, wait. But
that raises a big issue. That neans the
governnent can't raise an issue on appeal
about 412, but a Special Victims Counsel wll
be able to do that?

COL SCHENCK: Well, | think it

depends on what evidence the governnent, what
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evidence the mlitary judge is suppressing
under 412, if you're the trial counsel.
Because if you suppress sonething under -- the
rule, Article 62 requires that the judge
suppress evidence that's going to dismss a
charge. So, if you had a confession fromthe
accused and the judge suppressed it, the
governnent would notify the judge in 72 hours
and say, "Hey, we're appealing your decision
to the Arny Court of Crimnal Appeals." And
that judge, who would be ticked off probably,
woul d allow for that to nove through the
process.

So, under 412 -- | guess | kind of
di sagree with what Patty was saying -- so,
under 412, if the judge deci ded sonething that
was negative to the governnent that woul d
cause a charge to be dism ssed, then the trial
counsel coul d appeal that under Article 62.
So, it's not just a victim

MR, CASSARA: | think it is pretty

rare under 412 to do that.
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COL SCHENCK: Yes, it's rare, but,

you know, still, it could happen.

REP. HOLTZMAN:. Well, | guess ny
point is alittle bit different, though. M
point is, are we creating here -- because in
sone cases the trial counsel, the governnent's
counsel and the Special Victins' Counsel wll
have identical concerns.

And what | am concerned about is
whet her under existing law the trial counsel
w il not be able to appeal, but are we
granting a new right of appeal for the Speci al
Victinms' Counsel? And if that's the case,
that's kind of an anomaly. That is all |I'm
rai sing.

MR. CASSARA: Well, | think it's a
valid point, Liz.

REP. HOLTZMAN: It is a very
limted point.

MR, CASSARA: | think there is
also -- I'"'min a case right now where the SVC

has a very different position fromthe trial
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counsel. The trial counsel and defense
counsel both believe that the evidence is
adm ssi bl e under 412; the SVC does not.

COL SCHENCK: Right, and that is
what the Kastenberg decision said. | nean,
the SVC on Kastenberg said there were going to
be i ssues where SVC and that trial counsel do
not align.

MR. CASSARA: Right.

COL SCHENCK: That was
specifically one of the things --

REP. HOLTZMAN: Right, but there
may be i ssues where they do align. And in
that case, is there sone kind of an anonaly
that is being created here where the trial
counsel cannot appeal, the governnent has no
right to appeal, but the SVC wll have a right
to appeal ? |'mjust asking, is that possible?

COL SCHENCK: | think it's
possi bl e.

REP. HOLTZMAN: And, if so --

what ?

Neal R Gross and Co., Inc.
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COL SCHENCK: | definitely think

it's possible. M personal opinion is yes.
And Sherry --

REP. HOLTZMAN. Well, if that is
goi ng to happen, then we should address it
because | don't think we should put the
Special Victins Counsel in a preferred
position over the governnent.

COL SCHENCK: That's a good point.

MR CASSARA: It's a very good
poi nt .

REP. HOLTZMAN:. That's all I'm
raising. That's ny only point here. It is
very limted.

COL SCHENCK: No, that's a good
poi nt .

REP. HOLTZMAN:. | nean, |'m not
saying that the Special Victinmls Counsel's
rights should be curtailed. |'mjust saying
that we shouldn't curtail the governnent's
rights, too.

CDR KING  Meg, | assune that

Neal R Gross and Co., Inc.
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I ssue cones up other places or has cone up in
ot her courts. Because, obviously, special
victinms, you know, the victimrights can align
with either party or neither party. And |
guess that is a conceptual idea for getting
the victimtheir own standing to address their
own issues, either regardl ess of who thinks
what on the other side and who woul d have a
right to appeal. O if you want to change
that sonehow to -- | don't know what you woul d
do to give the victins sone input as well as
not change the rights of the other parties to
appeal .

M5. GARVIN. Yes, it has cone up,
al t hough nmaybe not as thoughtfully as it has
just conme up in this conversation.

So, | was trying to pull up
qgui ckly sone | anguage from a coupl e of
statutes, and | couldn't find them But |
m ght want to retract ny recomendati on from
earlier that everything, the victinms go under

one devi ce.

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 82

Because, for instance, in O egon,
the way it works -- and overall it's operating
fairly well -- rape shield is a stand-al one
statute, and appellate stuff under that
proceeds the way it always has, which actually
In nost jurisdictions the prosecution doesn't
have interlocutory appeal of rape shield
I ssues.

And then, victins' rights, the
appel | ate device that was crafted actually
said that anyone who di sagrees with the
outcone of a victims rights determ nation at
the trial court |evel can exercise appellate
review. And then, it has a caveat that takes

away the word "anyone," essentially. So, the
truth of the matter is that prosecution or
victimcan seek interlocutory appellate revi ew
of victins' rights issues. Defense is
directed to wap it into its standard appeal.
But they put both prosecution and victimon

the sane track for appeal of victimissues

pretrial.

Neal R Gross and Co., Inc.
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REP. HOLTZMAN: And what happens

in a 412 matter?

M5. GARVIN. In a 412 matter, the
victim can seek review based on privacy
rights. In nost jurisdictions, the state

cannot seek an interlocutory appeal of rape

shi el d.

COL HAM  And t he defense cannot,
ei t her.

M5. GARVIN. Yes, it is arare
thing if a prosecution or defense -- defense

waps it into their normal appeal.
Prosecution, if they | ose, they |ose and the
victims info is out there unless you have a
pl ace where the victimhas standing and they
seek appellate review thenselves. It is
actually a huge gap in rape shield froma
victim s perspective because very few of them
have their own | awer.

REP. HOLTZMAN: Right. So, naybe
thisis -- 1 don't knowif it's worth thinking

about it.
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M5. GARVIN. | think one of the
challenges is -- and I think I m ght have just
heard other folks saying it -- is, you know,

who's asserting the victims right during the
appeal ? You know, like in the mlitary
system the way it would be is the SVC woul d
be asserting the victim s position on appeal.
And if the victimand the state align -- the
state has to be or the trial counsel has to be
asserting governnent interests and not arguing
the victims interest. Oherwise, it's two
victims interest versus the defense interest.
And vice versa, if the governnent and the
def ense agree, the defense should be asserting
defendant's rights, and the governnent usually
IS asserting state rights, you know,
governnent rights and interests.

| mean, | think what we have to
make sure is that we haven't in any
construction set up two people arguing exactly
the sanme thing to the appellate court, both

asserting the sane rights. So, governnent
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asserting victims rights, SVC asserting
victims rights. Instead, it has to be, if

t he governnment has an interest in the appeal,
t hey have standing in that appeal. |If the
victimhas interest in that appeal or

interlocutory appeal, they get to assert

those, and the defense -- | nean, appellate
standing has to still be intact, neaning you
still have to neet the standing anal ysis.

| probably need ny second cup of
coffee. I'msorry. That was really badly
articul at ed.

(Laughter.)

DEAN ANDERSON: This is a
fundanment al question because there will be
tinmes in which the victims interests are
antithetical to both the governnment and the
defense. There will be times in which the
victims interests align with one or the
ot her, obviously, nost often with the
governnent's position. But howto

conceptual i ze the appell ate process, given
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three instead of two, | think is a really
I nteresting one.

It's sinpler in the civilian world
wi t hout Victim Counsel. |t doesn't
necessarily inure to the benefit of the victim
every tinme because sonetines there are
interests that are different; they diverge
between the state and the victim

So, Meg, what's your
reconmendati on on this?

M5. FERNANDEZ: It's on you. Gab
t he coffee.

(Laughter.)

MR, CASSARA: That's why they're
payi ng you so nuch, Meg.

(Laughter.)

M5. GARVIN.  You know, | think we
|l eave it with a recommendation that victins
have the right to seek appell ate revi ew of
their MWRA, if that's what we're going to cal
it, Mlitary Victins' R ghts Act, and ot her

rights and interests.

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 87

So, we would anend 62. So, again,
Col onel Ham |'m changing what | said earlier.
| do think it mght be cleaner to have them be
separ at ed.

So, we create a new thing under 62
for MRA, right? W recommend that it be nade
clear that 412 and 513 allow for review,
interlocutory review by the victim

And then, the rest of the standing
anal ysis stays intact for the other parties on
appeal. So, if the governnent already had
standing to seek review, that stays intact.

If they didn't, they don't have a new standi ng
to seek review. But, that said, everybody
woul d know that, if a victimseeks appeal, the
ot her parties are respondents. So, their

voi ce would be heard. O they're real parties
in interest, so their voice wuld be heard.

And maybe that's the part we nake
clear. We're not creating new appellate
standing for defense or prosecution. W are

reconmendi ng new appel |l ate standi ng for the
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victim But we make clear that both defense
and governnent are real parties in interest or
are appropriate parties for response in that
it is appellate.

COL HAM Are there any limts to
the scope? Again, it sounded |ike you are
limted to the eight or so rights in the

Mlitary VictimRi ghts Act and 412/ 513.

M5. GARVIN. | think it is of any
right of the victim | guess | don't know --
| apologize -- | just don't know how to

reconmend nore than that because | don't know
what ot her rights exist.

| nmean, the way it's crafted in
the civilian world is you have standing on all
of your rights. And so, we find other rights.
You know, I'Ill be honest; |like we go find and
we have litigated straight-up privilege issues
and other things. | don't know how to phrase
it for the mlitary.

M5. FERNANDEZ: Can | neke a

recommendati on here? Sherry, why don't you

Neal R Gross and Co., Inc.
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try to wite up the recommendati on as best we
put it together?

CDR KING Ckay.

M5. FERNANDEZ: | think it is a
lot to put it on Meg right now solely.

M5. GARVIN. At 7:15 in the
nor ni ng.

(Laughter.)

M5. FERNANDEZ: Yes, exactly.

Let's circulate it. 1'm asking
particularly the fol ks who have been
litigating this stuff. | feel alittle out of
my capacity to be able to help out wth this.
But to circulate it anongst those who have
t hought through these issues and to see if
we're m ssing sonething or, having sone tine
to look at it, we think about it differently.

CDR KING Okay. Right.

M5. FERNANDEZ: And then, hearing
from everybody, because | know we can't talk
to each other, God forbid.

CDR KING Right.

Neal R Gross and Co., Inc.
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M5. FERNANDEZ: Sherry, if you
woul d say, you know, "Lisa says this, Mai says

this, Colleen says this," and then, we get a
final recommendati on that way.

CDR KING And then, we can al ways
have a phone neeting to discuss several of
t hose. Once everybody has had a chance --
we'll try to work it up; everybody have a
chance to respond. Renenber to only respond
to nme, so we don't get in trouble. And then
we can have a phone conference, since we have
a few of those, and maybe goi ng over them and
wor k them out.

JUDGE MARQUARDT: From a non-
mlitary perspective, | would like to see it
covered for all of the victins' rights and not
limted to what enunerated in the Act.

DEAN ANDERSON: | think Meg was
suggesting that.

JUDGE MARQUARDT:  Yes.

M5. GARVIN. | would agree with

that, yes.

Neal R Gross and Co., Inc.
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CDR KING | nean, that is a | ot

for a coonmttee of this size, with the scope
of other things you have to do, to nake about
something this big and this far-reaching, but
it is certainly sonmething that you shoul d do
probably or should ook at. So, we will do
the --

M5. FERNANDEZ: Let's try to do
t he best we can here.

CDR KING Right, exactly.

M5. FERNANDEZ: |If we have an
opportunity to -- what I'mhoping is to |learn
what we've |earned on the civilian side, and
bei ng the bad and the good, and meke this
better.

CDR KING Right.

M5. FERNANDEZ: kay. That was
pai nf ul .

COL SCHENCK: It was really
intellectually challenging.

MS. FERNANDEZ: Yes, yes, yes.

Vell, intellectually challenging is painful

Neal R Gross and Co., Inc.
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for those of us who -- never m nd.

(Laughter.)

COL HAM  You have conpl eted two
of your assigned tasks by Congress this
nor ni ng.

(Laughter and appl ause.)

BG MCGUI RE: M nosas all around.

(Laughter.)

M5. FERNANDEZ: Yes, not bad for a
norning's worth of work.

Where do we go from here?

COR KING Well, Mg, | nean, we
do have this whole chart that spells out
things that the Services have thought about,
haven't thought about, that you nmay want to
| ook at and decide if you want to make
recomrendations as to how they do it or if
they do it consistently or not.

Meg, you may have sone ot her ideas
of what we shoul d be tal ki ng about al so. But
it seens like it mght be worth spending a

little bit of tinme going over these or any
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ot her issues you've thought about regarding
victimcounsel and perhaps as it relates to
victimrights. So that we can start working
up this issue, and not only discussing the
realmof it, but also other recomendations or
t houghts you have for how it be forned, since
everybody is just really starting it at this
poi nt .

DEAN ANDERSON: Can | nmke a
suggestion --

CDR KI NG  Yes.

DEAN ANDERSON: -- about process
her e?

So, this is an extrenel y-hel pful
docunent, and | appreciate the work that nust
have been alnpbst |imtless to try to assenble
this. | really do.

Yes, we are all looking at Julie
and t hanki ng her.

| am wondering if -- it's 19 pages
singl e-spaced in a small type face and font --

and |'mjust wondering if, rather than going

Neal R Gross and Co., Inc.
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t hrough each one of these, if we could task
Julie, who at this point knows nore about this
t han anyone probably on the planet, you know,
havi ng assenbl ed the I evel of detail that she
has assenbl ed here, if we could ask her to
identify in each of these areas what appears
to be the best practices anong the Services.
And then, having that as a sort of prelimnary
default position of the Panel, that we woul d,

t hen, discuss and weigh the nerits of.

But it does seemto nme that she is
in the best position at this point to identify
whi ch of the Services have the nost robust
prograns, even just identifying that for us,
whi ch of the Services have the nost robust
procedures in each of the areas, and m ght we
consi der those procedures kind of the best
practices that end up bei ng our
reconmendat i ons?

BG MCGUI RE: There are sone
limtations in that, too, | think where one

may not | ook Iike the other, may not

Neal R Gross and Co., Inc.
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necessarily be better or worse.

DEAN ANDERSON: Exactly. R ght.
And she could identify, |look, here are two
very different ways of conceptualizing it, and
it looks like the Services have fallen into
t hese two canps.

M5. CARSON: |I'mnot sure | can
give ny opinion on it, though.

COR KING | think we could pick
sonme issues to tal k about.

M5. CARSON: | have a few things
hi ghlighted in there that you m ght want to --

BG MCQU RE: And | was going to
say, what would be easier for her, because she
can't really be in a position to adjudge, but
she could say the anomalies and, then, where
everybody else is sitting. So, if everybody
else is sitting here, and then Arny is the
anomal y, why is that? Because that could be
a better practice or it is a cultural thing.

M5. CARSON: | can wite up the

guesti ons maybe.
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CDR KING Well, we have thought

of a few of those that Julie and | have tal ked
about. And maybe, Julie, you want to cone up
here and help contribute to that.

But one of the issues is, who gets
this Special Victins' Counsel? And | don't
know i f you want to address that or not. They
all get a Special Victinms' Counsel if they are
a sexual assault victim but in the Mrine
Cor ps --

COL HAM  Adult mlitary sexual
assault --

CDR KING Right, if they're an
adult mlitary sexual assault --

COL HAM Victimor a dependent
entitled to | egal assistance by statute.

CDR KING Right. But in the
Marine Corps it's all crinmes. |If you're a
victimof any crine, they're giving you a --

M5. FERNANDEZ: That is not within
our scope.

CDR KING It is not necessarily.

Neal R Gross and Co., Inc.
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M5. FERNANDEZ: If that is what

the Marine Corps wants to do, then for them --

CDR KING Yes. Right. So, you
may not want to do that, but that is one of
the differences that we found.

And the Arny is --

M5. GARVIN. Can | ask a question
about the clarification that just happened?
Are they all adult victins right now?

CDR KING Yes. | don't think any
-- well, the Marines, did the Marines --

M5. CARSON: The Marines may still
be all adult. | don't know if they have
clarified that or not.

CDR KING  You know, the Marines
t ake dependents al so. And sone of them
t ake --

COL SCHENCK: | am | ooking at page
3 of the chart.

CDR KING Right.

COL SCHENCK: It says Arny

specifically excluding mnors, yes, is

Neal R Gross and Co., Inc.
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definitely -- and | guess, going across --

CDR KING The Marines say it
I ncl udes, provided to adult dependents. Yes,
they're all adults.

COL SCHENCK: And the Air Force
says excluding m nors.

CDR KING Un-hum They are all
adults at this point.

COL SCHENCK: Yes, they're al
adul ts.

CDR KING And part of it is |
think it mght go through Fam |y Advocacy.

COL SCHENCK: Right, right.

CDR KING And that nay be
sonething to address this afternoon with the
Fam |y Advocacy Specialists al so.

COL SCHENCK: Meg, in the civilian
sector, is it VictimCounsel for every crine
victim specific crinmes, or just sexual
assaul ts?

M5. GARVIN. Al victins.

COL SCHENCK: Yes, see, to ne,

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 99

it's like, oh, you're an attenpted nurder
victim you'll get nothing in the mlitary.
But if you are attenpted nurder victimin the
civilian sector, you are getting the sane --

COL HAM  Meg, what percentage of
all victins get a counsel?

JUDGE MARQUARDT: Al nbst none.

M5. GARVIN. Right. It is very
smal |, the nunber of |awers --

JUDGE MARQUARDT: It depends on
your jurisdiction as well.

MS. FERNANDEZ: Yes, | kind of
think we've got to stick to what our nandate
IS.

M5. GARVIN:. | think if our
charter is sexual assault, | think we stick
with that. But | do think we should address
the child victimissue of sexual assault.

JUDGE MARQUARDT: W can't.

COL SCHENCK: No, our title of our
response panel is adult systens.

M5. GARVIN. Oh, ny gosh, that's

Neal R Gross and Co., Inc.
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right. I'msorry. | forget the sexual
assaul t.

(Laughter.)

M5. FERNANDEZ: More coffee, Meg.

(Laughter.)

MR. CASSARA: | feel better about
my stupid comment a couple of hours ago,
t hough.

(Laughter.)

M5. FERNANDEZ: Wat was yours,
Bill?

MR CASSARA: About when they get
Victins' Counsel, and it's like already in the
law, and | just conpletely forgot --

M5. FERNANDEZ: On.

MR. CASSARA: -- because | hadn't
had any coffee yet.

DEAN ANDERSON:  All right. So,
l et me throw out another process possibility.
["'mtrying to streamline and nove this party
forward.

And that is, | guess that |I am

Neal R Gross and Co., Inc.
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very happy and inpressed that Julie has

assenbled this information, but | would not
want this |evel of detail to show up in the
report.

CDR KING No. It was done for
your di scussi on.

DEAN ANDERSON: Ri ght. Okay.

CDR KING Right.

DEAN ANDERSON: Good. Good, good,
good. So, we're all on the sane page there.

CDOR KING It was not done to
wite the report.

DEAN ANDERSON:. Yes.

CDR KING It was done so that you
woul d be able to see --

DEAN ANDERSON: As a background
docunent .

M5. FERNANDEZ: Can you just wal k
us through the docunent as quickly as
possible? | think that that would be hel pful.
If we feel like we're starting to get bogged

down, we'll say, "Well, Julie, we're being
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bogged down." But | think it would be hel pful

just to get sone stuff out. And if we could
limt commentary as we're just going through,
or at |east every couple of pages and then we
tal k about it; every couple of pages and we
tal k about it.

COR KING Julie, if you're going
to do that, you should probably cone up here,
so that we can get it on the transcript.

MR. CASSARA: Actually, if sheis
going to do that, can we take a five-mnute
break?

CDR KING Yes. | think that
woul d be a really good idea.

(Wher eupon, the foregoing matter
went off the record at 10:29 a.m and went
back on the record at 10:47 a.m)

CDR KING Ckay. So Julie, go
ahead.

M5. CARSON: So ny chart that |
put together with the handbooks that we

recei ved, the RFI responses, the requests for
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information and the testinony that we received
fromthe Special Victim Counsel program
managers at the Novenber 8th neeting.

CDR KING Can you hear Julie on
t he phone, just to clarify?

FEMALE PARTI CI PANT: It could be
-- if she could be a little |ouder.

M5. CARSON. Louder? So | was
just saying this is the conpilation of of the
i nformati on that we have, including testinony
from Novenber 7th and 8th, and then | give you
the reference for the Arny and the Air Force
have what they are calling a handbook. It's
not signed, it's not an official docunent |ike
a reg.

The Navy is working on a nmanual
and we haven't seen it yet. The Marine Corps
has actually incorporated this nowinto their
| egal adm n manual as another section init,
and | don't know if the other services are
pl anning to do the same thing or not, and then

we haven't heard anything fromthe Coast
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Guar d.

The next section just gives you
the nunber of SVCs in each service, and
don't know if that's anything we have enough
information to analyze at this point.

Casel oad, we've only heard fromAir Force
about their total cases and Coast Cuard.

CDR KING The trouble is that
it's too newto tell.

M5. CARSON. It | ooks that the
rank across the Services is going to be about
the O3 level, and sone will have a few O 4s,
will be alittle but nore senior counsel, and

they all seemto report to an O 6 program

manager .
CDR KING --to the O3 legally.
It could be one year. It could be ten years.
FEMALE PARTI Cl PANT: Exactly.
(Si nmul t aneous speaki ng.)
FEMALE PARTI CI PANT: It could be
nine nonths. It's the newest.

COL SCHENCK: Because in the Arny,

Neal R Gross and Co., Inc.
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you get pronoted automatically fromfirst
i eutenant to captain, what is it, nine
nont hs?

BG MGU RE: But then it takes
about anywhere fromsix to eight years to nake
maj or. So when you --

(Si nmul t aneous speaki ng.)

BG MGUI RE: You don't know if
this is a brand new captain or eight years
under his belt captain in the JAG

(Si nmul t aneous speaki ng.)

COL HAM They nake up the
majority of the trial counsel and the majority
of defense counsel. They are not the speci al
victim-- the special victimprosecutors are
typically higher ranking, wth nmuch nore
experience. But nost of your defense counsel
are in a structure where the captains are the
wor k horses, and they have supervisory chains
above them

FEMALE PARTI CI PANT: And that's

for all the Services.

Neal R Gross and Co., Inc.
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DEAN ANDERSON: So the O 3 | evel

IS not unusual, vis-a-vis their --

MALE PARTI Cl PANT: No, Yyes.

DEAN ANDERSON: Conpatri ots who
are on the other side of the table. So this
is fine.

CDR KING Right, especially
unl ess you specialize |like the special victim
prosecutors or the Navy people, nost of the
trial experience left in the higher O3s. By
the time you're O6s in the mlitary, you
haven't really tried very many cases in the
recent past. So what nost people B/ Ms are
the ones who try the cases.

BG MGU RE: Those are the
wor khor ses.

CDR KING Right. So that seens
to be --

BG McGUIRE: Norm

COR KING Well, you want it to be
maybe on the spectrum of having tried sone

cases, so they know how it actually works and
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how dealing with victins works. O 3s are
probably going to be --

MS. FERNANDEZ: Wll, I'"mjust
wondering if that should be a recommendati on,
that you should have -- it could be an O3
| evel, but wth X anmount of years of trial
experi ence.

| nmean if you've got a kid going
in there who is basically just learning their
way around a courtroom and on top of it
they're being -- making a whol e new body of
|l aw, they're going to be |ost.

DEAN ANDERSON: But that's true
for prosecutors and defense attorneys as well.

MS. FERNANDEZ: But they've got a
whol e system around themthat can tell them
what to do. There isn't that kind of
infrastructure in with the special victins'
counsel .

BG MGQU RE: | think the nost you
could probably do as far as enforcing -- is

that the first assignnents would not be that.
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So if you say your first
assi gnnent shouldn't be right out of the
chute, you're going to be an SVC, but you
know, you could say one year or two year
Sonebody has one year experience when they
maybe have only one tri al

You go to anot her person who has
one year experience, and they're going to have
Si X.

FEMALE PARTI Cl PANT: Dependi ng on
where they're assigned.

BG MGU RE: So those are
dependent on where they're assigned. But
first out of the chute probably don't need to
be an SVC. So that would be Iike your first
assignnment. Your first assignnment's anywhere
fromtwo to three years.

M5. FERNANDEZ: What do you think
Bill? You're the one who had the
I nexperi enced counsel issues.

MR, CASSARA: Yes. M only

concern was saying first assignnent is a | ot
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of -- you can be on an assignnent for four
years and, you know, by Year 2, you're going
to know nore than your average bear.

But you know like | said, of the
few cases that |'ve had so far, you know, one
case had a really good special victins'
counsel, knew what they were doing.

A couple of the other ones, they
were just brand new out of the chute, and you
know, were just -- it was not their fault.
They just didn't know these particul ar
guesti ons.

M5. FERNANDEZ: I1"d i ke to say
that it's not their first assignnent. Can we
make that as a reconmendati on?

FEMALE PARTI Cl PANT: O steer
their first assignment.

COL SCHENCK: | would recomend
that we ask themto have previously been
assigned to mlitary justice capacity as a
def ense counsel, as trial counsel. You could

-- | mean | woul d be nore specific.

Neal R Gross and Co., Inc.
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MR. CASSARA: Yes, but if

sonebody's done 18 nonths as a trial |awer or
def ense counsel, then |'d say they're ready to
do it.

COL SCHENCK: Right. | would
specifically say, because you can be assigned
to clains as a first assignnent, and then go
to this your second.

JUDGE MARQUARDT: Do they second
chair in the mlitary?

COL SCHENCK: Yes, they do,
assistant trial counsel.

JUDGE MARQUARDT: You can say
trial counsel and the assistant trial counsel?

COL SCHENCK: Yes. You could
actually say assistant trial counsel or trial
counsel. But nmaybe you want to put a nunber
on there, nunber of -- | don't know.

M5. CARSON: Havi ng done a tour --

REP HOLTZMAN.  Way do we want to
be so specific? |Is there really sone -- can't

we just say that the special victimcounsel

Neal R Gross and Co., Inc.
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has to have a certain, you know, has to have
experience in and list the categories, whether
they have experience in trial, experience in
what ever, and just |leave it at that, because

| don't know that we can specify -- | don't
know what the advantage is of being as
specific as we're trying to be here.

BG MGQURE: | think that's good.
| think that's a good idea too.

DEAN ANDERSON: What advant age do
we gain by limting the nunber of possible
peopl e who could serve in this capacity, given
limted staffing across the mlitary in a
range of different areas? Wat we don't want
to do is to make the hurdles so high that it
I npi nges upon the pool of people who m ght
ot herw se be able to serve in this capacity.

BG MGU RE: Maybe preferred,
reconmended?

MS. FERNANDEZ: No. | nean
honestly think that if you don't have sonebody

in there who knows their way around a
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courtroom then it's a conplete disservice to
the victim | nean | just --

COL HAM  Julie, do you know if
the Services are getting additional billets
for these slots at this point? One of the
I ssues arising, they have to pull from
exi sting resources right now.

| know Congress allocated or
appropriated $25 mllion to the Special Victim
Counsel Programin the |ast Appropriations
Act. But | don't know if there are additional
billets. That may be sonething you want to
consi der.

COL SCHENCK: The Air Force Chief
SVC said that they were pulling from existing
resources in the Air Force when she sat on the
panel .

BG MGU RE: You know, in two or
three years, this may be a noot point, because
then you'll have a foundation of experience
out there wwth SVC. So | nean because we have

brand new | awyers going in and trying and
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def endi ng cases right now, because they have
a foundation or a nentorship or other folks
that can help themdo that.

Because SVC s new, then perhaps |
nmean -- do we just kind of, you know, cross
our fingers for the next two years until we,
you know, have that foundation, or do we for
a period of tine nake a recommendati on t hat
t hey have sone prior experience?

COL SCHENCK: | would say prior
experience in mlitary justice or crimnal
justice, because sonetines people cone in from
the -- into the mlitary, and they're
previ ously prosecutors or defense counsel.
That way it's broad enough that the Services
can get the hint.

CDR KING At this point, not the
Arny but the other Services, or at |east sone
of them have brought in reserve counsel, and
sone of those nay be very experienced in
crimnal justice.

DEAN ANDERSON:  If you | ook at

Neal R Gross and Co., Inc.
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page five, it's explaining --

FEMALE PARTI Cl PANT: That's great,
that's excellent.

COR KING | think the Arny has
brought in reservists, but only to backfil
their | egal assistance attorneys. So they
m ght be m ssing out on people who have
actual, you know, crimnal justice experience
and putting themin the | egal assistance
sl ots.

M5. CARSON: Yes, and then on page
14, the inpact on the overall JAG structure is
where it tal ks about where they're bringing in
reservists.

COL HAM Wi ch neans they have to
say they can't -- they don't have it in their
existing inventory. They don't have the
manpower in their existing inventory to
justify it.

CDR KING On page what Julie?

M5. CARSON: 14, Inpact on Overall

JAG Structure. That gives you a little bit of
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the --

DEAN ANDERSON: So the use of
reservists actually advantages the victinf

CDOR KING It can be.

MR, SPRANCE: They usually cone in
nore experience than --

FEMALE PARTI Cl PANT: Right.

CDR KING | nean especially if
t hey pick ones, you know, because people -- as
reservists, you apply for these billets, send
I n your resunes or whatever, and then they
| ook at them hopefully sel ect people who have
t he experience, at least in the civilian world
and sone of the mlitary.

COL HAM The Special Victim
counsel, that Conparative Systens Subcommttee
was able to visit in Brenerton was a nobilized
assistant U S. attorney.

FEMALE PARTI Cl PANT: \Wow.

MR, SPRANCE: Yes. That's good.

DEAN ANDERSON: That's terrific.

CDR KI NG So I'"'mnot -- | nean

Neal R Gross and Co., Inc.
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think --

MS. FERNANDEZ: | think crimna
or mlitary justice, experience in crimnal
mlitary justice is broad. But it also --

DEAN ANDERSON:  It's vague and
flexible. W don't identify nunber of years
or anything. W just say sone experience in
crimnal or mlitary justice.

REP HOLTZMAN. As appropri ate.

CDR KING And all reservists,
think all the Services the reservists have all
read through the basic mlitary training also.
| mean they all have to be active duty JAGs
first. So they all have the basic mlitary
and then a lot of themw || have gone out and
done crimnal | aw

Whoever applied for these billets
| assunme woul d have done crimnal lawin
ot her, you know, areas in their states. So
that woul d be the recommendation, is that this
speci al victimcounsel have at |east sone

experience in crimnal and mlitary justice.
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JUDGE MARQUARDT: | think she said
appropri ate.

REP HOLTZMAN: | really don't |ike
that at | east sone experience. | would just

rat her say have appropriate experience, you
know, trial experience and other appropriate
-- | nmean have "appropriate trial experience"
before being retained, at |east for the next
several years. O just leave it at that.

DEAN ANDERSON: | guess one
guestion | have is that there are fol ks who
have experience working with victins as rape
crisis counselors or in the civilian world,
that may be directly applicable to this kind
of work, and nmake them particularly well -
suited for this kind of work, if they cane in
and becane JAGs.

M5. FERNANDEZ: Yes, but it's a
whole -- that's a whole thing than actua
trial experience, and know ng, you know.

DEAN ANDERSON:  Well, let's ask

Bill. Bill, in your experience, when fol ks

Neal R Gross and Co., Inc.
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fell down on the job who were SVCs, was it for
failure to understand the crimnal justice
process?

MR CASSARA: They didn't
understand the mlitary justice process under
rul es of evidence, absolutely.

DEAN ANDERSON: Ckay, okay. Then
that's fine. Then let's say appropriate
experience in that area. That's fine.

CDR KING And | think they're al
doing that, but it certainly wouldn't hurt to
have a record of it, and they all said they
have their JAGs approve everybody, and that
they | ook for people who -- sone of themsaid
“vol unt eer.™

But | think they're all doing it,
but that would be a recommendati on that you
all can nmake, because they may change what
they're doing. | nean these are, you know,
initial concepts. So if you nmake that a
recommendati on, that woul d probably be

hel pful .
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M5. CARSON: The NDAA requires

themto be certified as conpetent, to be
desi gnated as a special victins' counsel by
the TJAG of the arnmed force in which the judge
advocate is a nenber, or by which the civilian
attorney is enployed. That doesn't apply.
Silly guidance.

FEMALE PARTI Cl PANT: So we don't
need to beat this horse.

M5. CARSON: This is kind of
smal |, what are the victim attorneys call ed.
It actually says in the NDAA they should be
call ed special victimcounsel, and the Arny,
the Air Force and the Coast Guard call them
that. The Navy and Marine Corps call them
victimlegal counsel. So just to highlight
that for you

CDR KING And of course the
problemis that is they al so have speci al
victins capability in all the Services now,
that all the Services have to have prosecuting

-- you know have to have a teamfor the
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prosecution that are especially skilled to
handl e sexual assault cases, and that's called
the special victimcapability.

So that's also an SVC. So there's
alittle bit of confusion with that, and so |
don't know if you want to make any
reconmendat i on about what we call them But
of course they're all doing it differently.

MS. FERNANDEZ: Bi gger fish

M5. CARSON. Ckay. Full-tine or
collateral duty. | think they're nostly
contenplated to be full-tinme positions, but we
don't have that definitively provided to us.

If we want to inquire anynore about it, we can
do that.

DEAN ANDERSON: | don't think we
can mandate full-tine.

MS. CARSON:  No.

DEAN ANDERSON: Because there are
circunstances in which that sinply doesn't
make sense.

MS. CARSON: Right.

Neal R Gross and Co., Inc.
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DEAN ANDERSON:  Ckay.

COL HAM Here's where you can
recommend -- General McQiire, I'mlooking to
you, because you may be the expert. They're
not in the force structure right now. Again,
they're pulled out of -- they're pulled out of
-- there's no spot designated on a manni ng
docunent for that.

M5. CARSON. Right.

COL HAM So do you want to go
there or -- which neans they're on the
choppi ng bl ock.

BG MGU RE: Wuld be the first

ones on the chopping block. | think -- |
think this is fine. | think that, you know,
| don't --

MS. FERNANDEZ: Well, if they're

the first ones on the chopping bl ock, why
woul dn't we want to do sonething to make sure
that they weren't?

REP HOLTZMAN. Because they're not

going to cut themnow It's not realistic.

Neal R Gross and Co., Inc.
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But they mght in five years, five years from
NOW.

BG MGU RE: What we want is a
capability, not an individual. So |I nean
that's the difference, that we're tal king
about semantics here.

We want capability. Wen you | ook
at force structure and devel oping force
structure and assigning people that tag of
SVC, that is a unique individual that goes to
that particular position.

So that's all they can do is that
job. So let's say you are at a court board
and you've got only about three attorneys on
that installation, and that person could be
just twiddling thunbs while the other two are
kicking tail, because he is billeted against
an SVC billet.

O it could be a collateral, you
know, based on the requirenents. So therefore
the capability they have on the installation.

MS. FERNANDEZ: Ckay, okay. So

Neal R Gross and Co., Inc.
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you want the capability in the installation;
you don't want the actual i ndividual?

BG MGURE: It would be Iimting.
It would be limting. That would put a bil
on the table for the services | think that
they'd not be willing to pay frankly.

MR. CASSARA: There are sone

installations with only three JAGs, |ike the

Presi di o.

BG MGUI RE:  Ckay.

FEMALE PARTI Cl PANT: Right.

REP HOLTZMAN: | don't even
understand this conversation. |'msorry.
This is Liz Holtzman. [|'mtotally |ost here.

Wiy are we getting down to a recommendati on
about nunber of billets or sonething |ike
that, or this programs going to end in five
years?
BG MGU RE: W don't have to.
REP HOLTZMAN: | nean can't we --
iIf we worry the programis going to end in

five years, shouldn't we say that -- sonething
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about the mlitary has to make a | ong-term

commtnment to it? | nmean of course they could
say well, we want to see howit works first.
But | don't know. That |evel of detail is not
really -- not really necessary.

BG MGU RE: No, and that was the
di scussion, was that the only discussion was
do we want, you know it goes along with the
st ovepi pe di scussion that goes with the, you
know, defining this person as solely -- with
f orce managenent.

Force managenent is a whole
different topic. | don't think we need to
address force nanagenent issues. That was the
point | was trying to make, is that --

REP HOLTZMAN:  Well, | don't know

what force nanagenent is, so you're really

dealing with a problemin ne. |[|'msorry.
BG MGURE: Well, | won't go
through it. | won't explain, but --

REP HOLTZMAN: Pl ease don't.

BG Mc@UI RE: It's beans and
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bull ets, you know. [It's an accounting thing.
Thanks. Yes, nove on.

M5. CARSON:. Locations. This just
gi ves you an idea of how many state places.

It looks like all the Services are
contenplating putting themas far-reaching as
possi ble. This gives you an idea of where

t hey are.

Who is eligible for services? The
one note in the NDAAis that it needs to be
for restricted or/and unrestricted. O her
than that, it's not particularly specific on
who's eligible for services, as |long as
they're eligible for mlitary | ega
assi st ance.

So you get fromeach of the
Services the eligibility for mlitary | ega
assi stance, and then they've all noted that if
a sexual assault is prior to their mlitary
service, the victimis not eligible for victim
counsel .

MS. FERNANDEZ: Wiy is that? |
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mean | don't know --

M5. CARSON. It could be -- one of
the requirenents is that they have to have
jurisdiction over the perpetrator, and it's
possi ble that they don't. So that would
di squalify it anyway.

MS. FERNANDEZ: Meg, does that
ring correct for you?

M5. GARVIN. |'mnot sure
actually. Yes.

JUDGE MARQUARDT: Woul dn't that
conplicate investigation and everything el se
if it's prior to the Service?

COL HAM If it wasn't conmm tted
by a mlitary nenber, there would be no
jurisdiction over the offense.

JUDGE MARQUARDT: Right, right.

COL HAM O the person.

M5. GARVIN. Julie, can you repeat
t he | anguage again? O kind of your
under st andi ng of what it's saying?

M5. CARSON. Right. I1t's kind of
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| aid out here. For instance, all active duty
Arny, for the Arny, Arny Reserve, National
Guard. They have to report that they' ve been
a victimunder the UCMI.

The commander has to have
jurisdiction, and that's where you get into it
has to be sonebody that's under his
jurisdiction. Soit's a mlitary nenber, and
the victimis in an active status.

CDR KING But the thing is
anybody who's on active duty who's an adult at
| east has the right to | egal assistance, and
so they're still entitled -- and that's one of
the things | egal assistance attorneys would
do, would give them advice about the civilian
system

So that they m ght not get their
own attorney necessarily to go with them out
In town, assumng there was a still a case
over sonething that happened before they cane
in, which there probably isn't. They would

still have advice of a |lawer, just it's not
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necessarily a special victimlawer.

M5. CARSON. Right.

COL HAM  Ckay.

M5. CARSON:. Also you mght note
they added the entry |l evel status nenbers who
are alleged to have been involved in an
unprof essional relationship with basic
mlitary training faculty or staff.

They don't call it a sexua
assault. It's if you' ve been in an
unprof essional relationship with soneone at
that level. So they both -- the Air Force and
the Arny have noted that in their manuals.

CDR KING So technically that
m ght be a fraternization or sone other
charge, rather than sexual assault.

M5. CARSON. But you still get a
vi ctim counsel .

REP HOLTZMAN. And what are the
consequences of that, that there's no victins'
counsel in those cases?

FEMALE PARTI Cl PANT: No, that you

Neal R Gross and Co., Inc.
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don't get --

M5. CARSON: You do get one.

REP HOLTZMAN. They do or they
don't?

MS. CARSON: They do.

REP HOLTZMAN: They do, okay.
Well, should that be sonething that's expanded
to all the branches?

FEMALE PARTICI PANT: It's already
in the Air Force.

M5. CARSON. It's in the Air Force
and the Arny.

MS. FERNANDEZ: Do we want to
just ask that it be done throughout all the
Servi ces?

DEAN ANDERSON: | guess | woul d
want to know a little bit nore about
ci rcunstances in which that's the charge. Are
there circunmstances in which sexual assaults
are charged as fraterni zation?

BG MGU RE: Well, and see this is

where it's hard. How could -- | wouldn't

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 130

characterize it as a sexual assault. If it
was a nmutual --
DEAN ANDERSON: O course. But

what |'m asking is sonething slightly

different.

BG MGUI RE:  Ckay.

DEAN ANDERSON: And that is if
it's not -- you know, in the civilian world,

things are forcible assaults, that are then
charged as | esser offenses all the tine.

Non-f orci bl e but non-consensual
and | guess |'m wondering now that we have a
consensual, is it true that there are non-
consensual sexual interactions that are
charged as consensual interactions, because
it's easier to prove fraternization?

COL SCHENCK:  And nal treat nent of
subordi nates. That's a whol e other charge
t hey' ve been chargi ng.

COR KING It's possible, but |
think this is -- | think what they've done, oh

|"msorry. Congress has proposed | egislation
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to make those a per se sex crine, and so far
It hasn't happened.

So what they're trying to address
Is the situations where there is, you know, at
| east consensual on the surface, but perhaps
it's not as, you know, because of the
different levels |ike student-teacher or
sonething, it mght be consensual because the
student didn't say no or didn't object to it.

But there was sone, you know,
pressure that maybe you can't prove or that's
not a crine per se. But they've included this
victimto help theminto the special victins'
counsel, to help themsort through the system
Maybe t hat happens at the acadenm es and so
forth.

COL SCHENCK: At the Air Force
training bases. The trainers are young,
because they are, you know, they were good
when they got trained. They did a little
tour.

They cane back there, they're very
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junior and they | ook good, and then they
develop this relationship. You may cone in
the Air Force with a little senior, and they
develop this relationship, which is clearly a
consensual in the normal circunstances.

But by regqulation, it is
prohi bited conduct, by the post regul ation, by
the Air Force regulation. So they then charge
It under -- as a violation of the regul ation,
and they don't charge it as a sex offense,
because it wasn't an eggshell victim It was
a, you know, nature woman, whatever.

BG MQU RE: It's good order and
di sci pl i ne.

COL SCHENCK: Right. But it's
still acrinmeinthe mlitary. But then there
are also -- so those are the type victins |
think that would fall under that. Victins |
think that would still fall under sexual
assaults would be the drill sergeant trainee,
previously sexually assaulted victimtrainee

wth the drill sergeant married predator type.
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| could see those being pulled out
and being charged, and the people in the
ground figure that out, the people at the
I nstallation.

CDR KING But | think this is
just designed to give special help to the new
people in the mlitary, that mght find
t hensel ves in those circunstances. So it's
not |ike excluding other crines. |It's just
trying to -- it's just picking out sonething
that m ght not be able to be charged as a
sexual assault, and still giving themthe sane
advi ce as they would give other sexual assault
victinms, probably because they're new.

COL. HAM If it's fraternization
they're not a victimat all.

M5. CARSON. Right.

REP HOLTZMAN. Wl |l nmaybe before
we make the recommendation of that expandi ng
to all the branches, we ought to ask the two
branches that did include this for their

rationalization and their experience.

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 134
COL SCHENCK:  Agr eed.

FEMALE PARTI CI PANT: Yes. 1'd be
interested in their experience.

COR KING And it may be that the
ot her services are providing it. W just
didn't have the manual fromthe Navy. You
know, they haven't witten up the nmanual .

They may -- | don't know if they even know
exactly. But we can certainly ask, do a
foll owup question, | guess.

REP HOLTZMAN. Well, if the Navy
already has it, then we don't have any work to
do on this. W'd have to find out first from
the Navy what they're planning to do and what
t hey are doing.

M5. CARSON. It's looking like the
Air Force had the first manual, because they
had the first program It |ooks |like the Arny
basically used the sane nmanual, which was
pretty conprehensive.

There's one difference that | was

able to see really between the two, and that
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Is that the Air Force will not depl oy special
victimcounsel and the Arnmy will.

QG her than that, they've taken it
fromthis one docunent, and | woul d i nmagi ne
the other Services will. Now the Marine Corps
didn't do that handoff. They did their own
regulation. So that nmay be sonet hing you want
to | ook at.

M5. FERNANDEZ: Who are the
Services that depl oy special victins' counsels
and the ones that don't, because that is --

M5. CARSON. W don't know of any
except what the Arny and the Air Force. The
ot hers haven't addressed the question.

MS. FERNANDEZ: So the Arny --

M5. CARSON: The Arny depl oys; the
Air Force does not deploy. They say they have
reach back that capability.

MS. FERNANDEZ: It's a
phi | osophy; it's a deploynent phil osophy.

(Si nmul t aneous speaki ng.)

CDR KING So the Navy has put
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their special victins' counsel at all of their
regi ons, which includes overseas, and so they

M5. FERNANDEZ: What is their
depl oynent phil osophy?

BG MGUI RE: Wl l, depl oynent
phi | osophy, you know, in the |ast couple of
years, the |ast decade, has been the mlitary
usually goes for a year. The Air Force
usual |y goes nmaybe four nonths, six nonths,
four to six nonths.

COL SCHENCK: In pieces. They
deploy in pieces. W deploy in units, you
know. We have intel officers that are pl ugged
to the unit, but -- and they can do that with
the SVCs. So that's the Arny. But the Air
Force, it would be |ike okay, you're an F-16
pilot. You're going.

These six F-16 pilots are going,
and then -- and they also actually don't sit
on the ground in Afghanistan. They fly from

ot her | ocati ons. So the Air Force doesn't --
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they rely on the other Services.

BG MGU RE: Usually the heavy
support structure in a ground conbat
environnment is usually, usually the Arny.

MS. FERNANDEZ: Hence, you need
your | awyers on the ground.

BG MGQU RE: So usual ly our
| awyers are on the ground and our
I nvestigators are on the ground, where again
a lot of the other investigators, OSI, NC S,
will come in and out and what will often
happen is that both the | awers and the Arny
will investigate or have agreenents wth the
other Services to do it while in theater.

M5. CARSON: | w il point out that
where | think we passed it. Each of the
Services says that they wll provide the
Service for the others if their Service is the
perpetrator. The Arny says they'll provide it
for the other Services and the dependents if
it's an Arny perpetrator. The Air Force wll

represent the victimif it's an Air Force
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per petrator.

So if you're in a joint depl oyed
environment and it's a perpetrator froma
different Service than the Arny, you nay be at
a loss there.

CDR KING But they al so provide
VTC services or phone services, but and that's
typical for other |egal assistance al so that
they do for people, you know, who are in
renote places, if the victimcalled for I|egal
advi ce or sonething and, you know, | don't
know how t hat --

MS. FERNANDEZ: Wo's calling in?
I mean the victims not going to be calling in
for advice. | nmean it's another attorney who
woul d call in for advice.

CDR KING Well, the victimwould
be hooked up where they are and they woul d
hook the victimup --

M5. CARSON. The SARC woul d hook
t hem up.

CDR KING Right, yes.
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BG McGUI RE: There's actually

depl oyed SARCs in conbat zones.

CDR KING Right. They would put
themin touch with whichever victimlawer is
responsi ble for that deployed facility.

MS. FERNANDEZ: Ri ght. Does that
sound okay with you guys?

COL SCHENCK: It does to ne, just
because | know the way the Air Force -- |
under stand how t he Services work together when
they're in this depl oyed environnent, and
we're going to this --

MS. FERNANDEZ: It's very joint,
very purple.

COL SCHENCK: Yes, joint.

COR KING It may not be as ideal
as having a victimlawer at every place, but
| mean there's sonme |imtations.

MS. FERNANDEZ: No, | get it. |
under st and.

CDR KING Actually I was

wondering --
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M5. FERNANDEZ: But you guys know

what it's |ike on the ground. | have no idea.

BG MGQURE: In fact, at NMC,
MNF-1 in lraq, there were | awers from each of
the Services right there at the headquarters,
that would help facilitate those kind of
I ssues.

COL SCHENCK:  And when | was a
| egal assistance attorney many noons ago, |
saw Air Force clients, because the Arny
provi ded di vorce separation counseling, and
the Air Force does not. So they just go to
the Arny people.

JUDGE MARQUARDT: Well, with the
reduction in force too, | don't think we can
mandat e t he ot her changes.

COL SCHENCK: Right, and the Ar
Force probably has other mlitary operational
skills that do not deploy, | nean that they
don't have designated. So it would seem
somewhat odd for us to force an SVC, unless we

research what other mlitary operationa
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skills are not depl oyed, you know.

l"d just -- |'d feel
unconfortable, because | don't want to go
there. Too nuch informational research

MS. FERNANDEZ: Let's go on

M5. CARSON. Ckay. The next is
the reporting structure and the big issue here
iIs all of them are stovepi ped, except for the
Arny, which is part of their |egal assistance
program

REP HOLTZMAN: \What does it nean
"stovepi ped"?

M5. CARSON: It nmeans it's its own
I ndependent unit. It doesn't report locally
to the SJA

COL HAM Yes. The nane stovepi pe
cones from-- if you |look at a chart of how it
was organized, it would, you know, you put
your hand in the air and go out right and up.

So it actually | ooks |ike a pipe.
It's skipping -- it's skipping the structure

and the chain of cormand at the | ocation, and
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it's reporting to sonewhere else, usually --

FEMALE PARTI Cl PANT: Fort Bel voir.

COL HAM Usually the D.C. area.
The headquarters wll be in the D.C. area, and
the people will be all around the world. The
exanples are the trial defense organi zations,
the mlitary judge organi zations. So they are
CID, the mlitary investigative organi zati ons.

So they are conpletely i ndependent
of any conmand at the | ocation where they are
stati oned.

REP HOLTZMAN:  Ckay

M5. FERNANDEZ: Who thinks that's
an issue? Again, you don't think it's an
I ssue, Col |l een?

BG MGU RE: | don't, no.

M5. FERNANDEZ: They can get
sufficient anobunts of support, even though the
command isn't |ocal?

COL HAM They are ordered to
provide it.

COL SCHENCK:  Well, 1'm not
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worried about the support. |I'mnore worried
about the -- I, ny little SVC, working in --
| happen to be sitting in | egal assistance.
If | need advice, | can call Col onel MKee.
But the prosecutor is down the hall from ne,
and he's going to kick ny butt, and I
eventually want to be a prosecutor.

They nove people within the
offices. So | want to get that job that that
guy's in over there. | don't want to be in
| egal assistance. | want to be prosecutor.
So then, these people m ght know that whatever
they're advising is going to adversely inpact
that prosecutor who | do PT with. Every
morning, | formup next to him

So in order for ne to get that
job, he's going to leave and | want to be a
trial counsel. |'ve got to make sure -- you
know, ny client may be ny client, but there's
that tension, command influence type tension
within that office.

That's the only concern | have,
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havi ng been in | egal assistance wanting to be
the prosecutor, never having this issue
because --

FEMALE PARTI Cl PANT: They're both
typically working for the sane --

COL SCHENCK: Wbrking for the sane

boss, too.

CDR KING Not in the Navy
anynor e.

(Si mul t aneous speaki ng.)

CDR KING  They have different
commands.

COL SCHENCK: Well, yes. You've
got a separate conmand, because of the
st ovepi pe, that stovepipe says. So |I'll use
t he defense counsel as an exanple. Jim
Garrett is the defense counsel. He stil
worked in the building, but he's connected to
the other side, has his own entrance office.

Doesn't have to do physi cal
training wth the JAG office, the prosecutors.

He has his clients go over there. His boss is
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sitting in Atlanta, a different -- his
regional -- he's the senior defense counsel.
Hi s regi onal defense counsel is in Atlanta.
The Trial Defense Service boss is at Fort
Bel voi r.

So he is very independent.

There's no pressure for himto guilty plea all
his clients because he doesn't have any --
there's no one telling himyou' ve got to be at
PT. There's no one telling him-- there's no
kind of -- you're conpletely independent.

Same with the mlitary judge. The
mlitary judge flies in, hears cases, is under
a circuit judge, who's under -- the chief of
trial judiciary sits at Fort Belvoir. No
pressure to cone up wth a hamer sentence.
There's no command influence. Not assigned to
the commander of the installation, a |ot of
I ndependence. And they created those two --

(Si mul t aneous speaki ng.)

DEAN ANDERSON: So that sort of

argunent for stovepi ping the SVC. Mybe we
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shoul d make that recomendati on.

COL SCHENCK: Right, right.
That's ne, that's ne. | nmean | leave it to
you all, but to me that's ny -- why you want
t hat i ndependence.

REP HOLTZMAN. How woul d you
achieve it?

COL SCHENCK: You just tell the
Arny to do what the other Services are doing.

FEMALE PARTI Cl PANT: Yes, all the
ot her Services are doing it.

BG McGUI RE: | disagree.

COL SCHENCK: No, | totally
understand. But |I'mjust telling you why --

FEMALE PARTI Cl PANT: Wy do you
di sagree?

BG MGUI RE: | disagree only
because you' re buil ding anot her structure
wi thin an organi zation. Stovepipe, while
adm nistratively works well, it's easy but
it's very frictional.

It's very frictional. So even if
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you are in a stovepi pe organi zation, and you
hol d your ground or you're -- it's hard to
descri be unl ess you experience and live it,
st ovepi pe operati on or experience.

But you're going to cone out of
t hat stovepi pe. You do, and so unless you'r
conpet ent and you're good and conpetent,
whet her you're in a stovepi pe or not, and
you're going to be true to your client, if
you're going to get a reputation of being a
good, you know, a |awyer or whatever
regardl ess of the stovepipe or not.

Because you could be in a
st ovepi pe organi zati on and be defiant and
flippant, still be a good, you know, support
your client, but not play well with others.
Yes, so it would hurt you anyway. So | nean
just the stovepipe to ne just adds anot her
| ayer of bureaucracy and friction within the
di fferent chains of command, nyself.

M5. GARVIN. Is the stovepi ping

t hough also -- | kind of understand, because

a

e
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| hadn't thought of the friction conponent.

But | amwondering if it makes the Brady

anal ysi s cl eaner, neaning you are so separated
fromtrial counsel that the argunent that you
are subject to Brady is |ess viable.

There woul dn't have to be
litigation over that, because you literally
are a separate entity. |Is that -- does it aid
that or not, having it stovepi ped?

COL HAM  Well, do you want to
direct the Service -- well, | don't -- | nean
maybe a mddle ground is directing the
Servi ces.

Are they having these issues? Are
there any potential conflicts of interest
because the special victimcounsel nay be
taking a position in opposition to the trial
counsel, and in sone of the Services they work
for the sane person

COL SCHENCK:  And | woul d ask them
do they have a justification for not doing it?

| nmean they have thought -- they've got big
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brai ns running the Arny.

COL HAM  That woul d address
Prof essor Garvin's issue. Are there any -- is
there any Brady litigation going on? | don't
know. That m ght be sonething to do.

COL SCHENCK: We did talk to one
of the wi tnesses about that Brady, and Brady
was a concern

COR KING Wll, and it's
sonet hi ng you nay want to discuss as a
separate issue also, regarding victimcounsel
obligations or not, because it seens |ike
every single wtness has brought or every
singl e person that we've addressed it to has
brought it up.

COL HAM It seens the attorney-
client privilege trunps any --

M5. CARSON. Right, right.

COL HAM It's the attorney-client
privilege, right Meg? | nean the attorney-
client privilege trunps, and the

psychot herapi st or not psychotherapist -- the
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priest-penitent and the attorney-client
privileges are ironclad in the mlitary.

FEMALE PARTI Cl PANT: Ri ght,

I roncl ad.

CDR KING But that's sonething
every single person that we've talked to
al nost has brought up as a concern, which is
why it seens |ike maybe you want to discuss it
and decide if you have any recommendati ons or
not at sone point, you know, once we get past
this.

DEAN ANDERSON:  So just to
clarify, what we're asking -- are we asking
the Services generally why they do or do not
st ovepi pe?

FEMALE PARTI Cl PANT: Right.

DEAN ANDERSON: | would -- | just
think that -- are we asking for a report on
this? Wat are we asking? Wwo are we asking?

COL SCHENCK: | think it's a one-
line question. Wuld you -- if you | ook at

where it says request for information, RFI
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cited in here, where the Navy hasn't responded
or sone Services haven't, we would do a
request for information, | would inmagi ne, and
say could you answer these three questions,
and then they cone back wth a paragraph.

MS. FERNANDEZ: Yes. If there
are Brady concerns, are there --

COL SCHENCK: Have there been any
I ssues regarding Brady --

MS. FERNANDEZ: O really
frictional concerns?

COL SCHENCK: Why don't you
st ovepi pe? Do you have a basis or
justification for not?

CDR KING Well everybody does
except the Arny.

COL SCHENCK: Well, you ask the
Arnmy why, you know, what's your justification
for not stovepiping, and it may be nmanpower
issues. | nean that's what | would think. It
woul d be manpower i|ssues, what you guys were

sayi ng.
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(Si nmul t aneous speaki ng.)

M5. FERNANDEZ: Let's nove al ong
folks. O herwi se, we're never going to get
t hr ough.

CDR KING W need sone
clarification as to what questions
specifically you want to send out.

M5. CARSON: And one point, just
for noving on. Is it inportant to you or
inportant to the mlitary that the Services be
consistent? There's only one outlier.

Okay. Next is the screening and
sel ection process, and we've kind of gone
through this already. But just to note it for
you, the Arny says they're selected on their
mlitary justice experience. The Ar Force
says their experience nmay be less, but it's
conparable to the JAGs entering the defense
counsel, new JAGs.

The Navy says all VLC have prior
courtroom experi ence on at | east one side.

Mbst have been both defense and trial counsel.
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The Marine Corps says you have to have at

| east six nonths of mlitary experience unless
wai ved, and the Coast Guard doesn't really
speci fy, other than having the training.

MS. FERNANDEZ: | think we went
through this. Let's just keep going.

M5. CARSON:. For the training
requi renments, we went through.

MS. FERNANDEZ: Yes. We went
t hrough that.

M5. CARSON: The m ssion and
scope, the big difference there is the Mrine
Corps is offering the service to all victins,
versus sexual assault victins. The pre-trial
or the pre-trial role is what kind of |ays out
all the things they're supposed to do.

They're simlar but slight
differences of wording here and there. That's
why | kind of listed themall out. | don't
know i f you want to go through all those
things. They shoul d be consistent across the

Ser vi ces.
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M5. FERNANDEZ: | think if

they're hitting the sanme rights and issues,
then no, we don't need to nake the -- we don't
need to nake themuniform W just have to
make -- you didn't see that there was

sonet hing that one of the Services was giving
that the others weren't, did you?

M5. CARSON. Well, | haven't. |
haven't really dug into this, to see whether
or not there are any key differences. But |
will and I'll note themif there are. They're
pretty consistent. They pretty nmuch say the
sane thing in different ways.

MS. FERNANDEZ: | think just
about coll ateral m sconduct, advising on
col l ateral m sconduct.

M5. CARSON: The col | ateral
m sconduct is the one that's a difference.

CDR KING  There's another issue
that we thought you m ght want to discuss if
you have tine.

MS. FERNANDEZ: Yes. That's in
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this section.

CDR KING They all handle it
differently, as far as what the special victim
| awyer can do in relation to that issue al so.

MS. FERNANDEZ: Yes. That's a
t ough one.

CDR KING Yes. So we may not
have tine to get down to phil osophy. So all
right, go on.

M5. CARSON. The next one is their
role during the court-martial, and I'Il just
note that the Arny says that they can
represent the victins in proceedi ngs as
permtted by law. It has that caveat. The
others don't. | don't knowif that's
I nportant.

MS. FERNANDEZ: We know -- what's
the significance of that? | nean they al
have "as provided by law," as provided by the
NDAA; correct?

M5. CARSON. Yes. | don't think

we shoul d necessarily --
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REP HOLTZMAN:  Well is that

I ntended or could that be any way of

squel ching the ability of the special victim
counsel to challenge the law, to try to change
the law, to criticize the aw? | don't know.

M5. CARSON. And the Arny says
t hey can acconpany and advise. The Air Force
says advocacy. The Navy says wll attend,

w Il present facts and | egal argunents and
attend.

M5. GARVIN. It seens |ike we
should have -- | nmean | haven't -- this is
Meg. | have -- | don't know that any of us,
It sounds |ike, have gone through these in
details, and Bill, you obviously know the
nost. But it seens |ike our recommendati ons
shoul d be broader.

They have a client. That client
has rights and interests in the pre-trial
during court-nmartial and post-trial. Those
rights are legal rights, and they can

represent on those. |t just seens |ike our
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recomrendat i ons shoul d be broader than the
nuance of well, you can represent on victim
I npact statenents.

Well then everything's going to
have to be revisited if the restitution kicks
in, right? And in summary we should say is
SVCs, or whatever they call themin each
branch, should represent on their client's
rights and interests. O maybe we just say
rights, at the various proceedings, during
I nvestigation and prosecution of a case.

REP HOLTZMAN. Maybe not vari ous,
but at all.

M5. GARVIN. Right.

M5. FERNANDEZ: So what's our
recommendati on? Meg, you want to say it one
nore tine?

M5. GARVIN. Ch, | think our
recommrendati on shoul d be SVCs have the
authority to represent their clients' rights
at every stage of --

REP HOLTZMAN: And interests, and

Neal R Gross and Co., Inc.
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I nterests.

M5. GARVIN. Rights and interests
at every stage of the investigation and
prosecution, frompre-trial to post-conviction
of a client.

MS. FERNANDEZ: And t hey
shoul dn't have all these distinct
enunerations. It just should be w de open?

M5. GARVIN. That would be ny
recommendation. | nmean | think every tine you
list one thing, you nay saying they can't be
doi ng sonet hi ng el se.

REP HOLTZMAN:. Correct.

MS. FERNANDEZ: Ckay, that's
good.

MR CASSARA: Can | raise just one
qui ck question, Meg? Wuld you also -- would
you consider that to al so include the
appel | ate process? Wen you say "post-
conviction," are you tal king about a victim
being able to have representation in the

appel | ate phase of a court-martial ?
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M5. GARVIN. Yes, if they have an

articulatible right at issue. So nost of the
rights in a defense appeal, nost of the rights
don't actually attach, right. Nowif they
appeal the sufficiency of evidence or
sonething, Victinse Rights really won't have
much to say in that nonent, because actually
they'll have nothing to say in the sufficiency
of the evidence argunent.

CDR KING So is everybody okay
with putting that as a recomendati on or
sonething simlar to that?

MS. CARSON: Do you want to
mention standing, or do you just want to say
that SVC has the authority?

MR, CASSARA: Isn't standing
sonet hi ng determ ned by --

M5. GARVIN:. St andi ng.

M5. CARSON.  Uh- huh.

MR, CASSARA: (kay.

MS. FERNANDEZ: Aut hority and

standing? |s that anended? Authority and
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st andi ng.

M5. GARVIN: It is, but based on
experience, | think the redundancy could be
usef ul .

JUDGE MARQUARDT: Does that allow
themthen to get evidence?

CDR KING  You nean to get I|ike

reports?
JUDGE MARQUARDT: Yes, yes.
CDR KING  That's another issue.
JUDGE MARQUARDT: Anot her i ssue.
Yes, because | nean that -- if we say it that

way, then they could be bothering the
I nvestigators, right? | nean but Ceneral
McCGuire is better at tal king about that than
| am

But for exanple, during discovery,
right, the accused is going to be able to go
over to the investigative office and | ook at
the file and see what they have. Wen we
all ow for counsel to have authority and

standing at every stage of the mlitary
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justice process, including investigation, that
allows the victimto go over with their
counsel to --

And | don't know one way or the
other, but allows the SVC to start pumeling
I nvestigators, right, at the start of the
I nvestigation. | don't know.

CDR KING  Sone of these rights
are limted, at least in the mlitary, by
saying that the victimlawer has no nore
rights than the --

M5. CARSON: That's the next
section, SVC standing and access. To the
extent anybody's tal ked about, both the Arny
and Air Force say that the victins' counse
has no nore right to records or access to
records than the victins have.

CDR KING Al though the Arny
handbook permts the trial counsel to give the
Arny victimlawer nore discovery, but not
even present it -- not showit to the victim

to represent the -- to help with
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representation, which | thought was kind of
interesting. It doesn't require, but it
permts themto.

JUDGE MARQUARDT: Well, if you
all ow t he defense counsel to have all that
i nformati on, why wouldn't you all ow the
victin®?

CDR KING | think they're saying
partly that the -- | nean the defendant is a
party. A wvictimisn't necessarily a party to
the case, as nuch as an interested person or
an interested -- Meg, you can probably explain
that better.

COL SCHENCK: Well, it's like Meg
said. The rights of the victim So what's in
that investigative file may be other victim
statenents. There may be co-conspirator
statenents.

There may be all sorts of stuff in
the file. Onh, one thing in the mlitary of
course woul d be statenents regarding the

victimfrom other w tnesses, right, and
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they're all inthis little unit. They al

went to the hotel together. | don't know.
['"mjust giving you an exanple of what |'m
tal ki ng about .

MR, CASSARA: That's nost of ny
cases.

M5. GARVIN. But | nean, | think
the way this has played out, and it has nostly
been litigation. So because the | anguage in
the civilian world is relatively broad, too.
The way it's played out is litigation over --
victims counsel should get to see those
portions of the investigative file that are
rel evant to the assertion of the victinms
rights.

So, right, which sonetines
requires an in canera review, which judges
aren't particularly happy with usually. But
it's, you know, no, | don't get other wtness
or victimstatenents if they aren't rel evant
to nme asserting ny right to be heard at

whatever. O they are not relevant to ny
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right to, you know, if the mlitary nmandates
restitution.

If they are relevant to ny
assertion of ny right, you know, whether it be
rape shield protections, other privacy,
what ever, | get that portion of it, because
ot herwi se, ny counsel can't do his or her job
I n advocating for ny right.

So it's kind of -- it's not a
clean line, always. Like, it's not all or
nothing. It's nore those portions which
require sone | evel of judgnment, but we expect
that in other nonents, right? Brady turns
over Brady material. You know, the
prosecution turns over Brady materials.

| mean, that's howit's played out
inthe civilian world. 1'd love it if the
victins got everything, but truth of the
matter is, a good victims counsel shouldn't
want everything nost tines because there are
ot her privacy concerns. So they should get

that which is relevant to their rights.
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COL SCHENCK: So Meg, the victim

counsel in the civilian sector, though, when
It happens, is triggered at charging or when
Is it triggered?

M5. GARVIN. |t depends on the
jurisdiction. In Oregon, it's as soon as the
victimcalls you, and it can be pre-reporting
to police and you go wwth themto the
reporting phase and sit in on the interview
wth them In Arizona, it's the sane way.

It just depends on the

jurisdiction. It depends when the victimgets
ahold of you. In all of them you could start
representing them before charging. |It's just

which rights attach pre- and post-chargi ng.

In the federal system the rights attach pre-

charging, and so attorneys start representing

pre-charging during the investigative phase.
JUDGE MARQUARDT: Well it seens to

me that SVCs shoul d have access to those

things that pertain to the victims rights.

MS. FERNANDEZ: Yes, | think
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that sounds right. You ready to nove on?

M5. CARSON:. Yes, okay. The next
section is when is a victimeligible, and
we' ve kind of been through this. They all say
as soon as they are in contact wth a victim
advocate or anyone in the system

The one who does lay this out
specifically is the Air Force, that says the
victinms can contact the SVC offices on their
own as well. | don't knowif the others --
it's inplied, but it's not stated.

DEAN ANDERSON: It seens |ike an
unobj ecti onabl e recommendati on that we could
I nput .

MS. CARSON:. Yes. Then the
duration of the relationship, and that kind of
goes to whether they're doing it through all
phases because the Marine Corps is the one of
the Services that says post-trial assistance
w Il be evaluated on a case-by-case basis.
The rest of thempretty nuch say when it's

| ogically over or the client ends the
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rel ati onship.

DEAN ANDERSON:  So | guess |I'm
wondering -- in the Marine Corps, what does it
mean it wll be evaluated? By whon?

CDR KING  Hopefully by the
supervisor, or if they need to by the head of
t he program

DEAN ANDERSON: The head of the
Special Victins G oup?

CDR KING  Yeah. Col onel Joyce at
this point.

DEAN ANDERSON: And the others?
["'msorry. |I'mnot a master of the details
here. The others assune that appellate
representation is part of the process?

COR KING It's post-trial
subm ssion of clenency materials, or
subm ssion of materials in relation to the
cl emency material which was provided by the
def ense, assumi ng there is.

MR. CASSARA: And | read that as

fairly clearly stating that that does not
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I ncl ude the appel |l ate process.

(Si mul t aneous speaki ng.)

CDR KING Right, and al so they
have cl enency and parol e boards. Victins have
aright to speak at those. So they're
provi ding representation for those. But
that's not necessarily at the appellate
process itself. |t mght be happening at the
same tine.

DEAN ANDERSON: So why -- why are
there no victims rights during the appellate
process?

COL SCHENCK: Because it takes a
really -- | don't know how it works in the
civilian sector, but ny concern as far as
mai ntai ni ng that attorney-client privilege
wth an SVC t hrough appellate is just the fl ux
of the assignnents in the mlitary.

So that appellate process is
probably not going to be done by the tine your
SVCis noving to another job. | don't know.

Maybe that's why they're justifying it, and

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 169
that's how they're justifying it.

CDR KING One thing that happens
in many of the Services at |east is that
there's an appell ate defense unit and an
appel l ate governnment unit. So when a case is
done and conpl eted, you know, with clenency
and those kind of things, for an appeal, the
case noves to the appell ate defense attorney.

DEAN ANDERSON: It noves to the
appel I ate di vi si on.

COR KING Right, and so the
def endant, the accused will be given a new
appellate attorney. So it's not the sane
trial attorney who necessarily -- who
represents him So that's where they cut it
off fromthe trial.

We don't really have that system
set up anypl ace yet for special victins'
counsel, where there's an appel |l ate speci al
victinms' unit.

COL SCHENCK: In | egal assistance

generally, you are not going to maintain that
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attorney. It ends at the tinme you end your
assi gnnent as --

REP HOLTZMAN: So let nme ask a
qguestion about that. Suppose a trial counsel
deci des, for strategic reasons, not to nake a
big i ssue of sone fact that canme up in the
trial, but special victins' counsel disagrees
with that. Wat's the status of that? |
mean, can special victins' counsel wite a
separate brief? Wat happens?

COL HAM Those are all to be
determned. There's no lawon it. There's
the one case that Meg can discuss in detail,
and | think all of you have and have read LRM
v. Kastenberg. But it left to the judge to
devel op all of those issues.

There's only a right to be heard
built into a couple of places. MRE 412, MRE
513, the psychot herapi st-patient privilege,
medi cal records, and the MIlitary Victim

Rights Act. So there are only certain points
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MS. FERNANDEZ: It's new | aw.
REP HOLTZMAN. Well, do we -- is
this sonmething worth addressing in detail, or

we don't have tine for it, or what?

COL SCHENCK: | think it's really
too in the weeds with this new law that's
bei ng devel oped. | inmagine that if soneone,
an SVC has an issue that is so cutting-edge
that that col onel who oversees the SVCs is
going to track it.

| mean, those are hand-pi cked O 6s
who are, you know, they've got their hands on
all those issues. That's just ny perception
of that, and I really don't think we shoul d
require themto go through the appellate
process, require the SVC, because you're
hi ndering what the Services can do wth their
attorneys.

One of the Services -- | note it's
the Marine Corps -- says ends if the VLCis
reassi gned or di scharged.

REP HOLTZMAN: Right. Well --
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COL SCHENCK: So | think that's

the way -- we could leave it at that. | nean,
we could put that --

REP HOLTZMAN: We coul d, but
should we? | nean, just because the Marine
Corps wants to do that.

COL SCHENCK: Well, 1 think
reassignnent is a good -- is a good ending
point. You're going to have to end the VLC if
you're reassigned, to ne, even if you're not
through -- even if you're not tried yet,
right?

Your accused, the accused is not
tried. |I'mthe VLC. The case is taking
forever. He has civilian counsel who keep
del ayi ng, and so the case goes on and on, and
I"'mleaving. |'mgoing to be noving to
anot her assignnent. M victimand | cannot
mai ntain that attorney-client privilege. So
| think that --

REP HOLTZMAN: The rel ati onshi p.

COL SCHENCK: Right.
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REP HOLTZMAN. Well so, well maybe

they're entitled to another.

COL SCHENCK: Oh, they woul d get
another. | believe they woul d get another.
| think reassignnent just neans |'m noving,
you're not. Here's ny new replacenent. |'m
sure these Services have a transfer. Just
i ke | egal assistance. Again, | go back to
| egal assi stance.

REP HOLTZMAN: Yes, but the point
you're nmaking is that because the Marine Corps
says no, nothing happens after the trial ends,
that that should be the end of it, and ny
question is, why? |'mnot saying that you're
wrong, but | don't know why you aren't wong.

COL SCHENCK: No, no. That's not
the point I'mnmaking. The point I'mmaking is
that the Arny -- if you look at the chart on
page - -

REP HOLTZMAN: | don't have it. |
don't have the chart.

COL SCHENCK: - 11, on page 11
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there's the long --

M5. CARSON: She doesn't have it.

COL SCHENCK: On, you don't have
it. OCh. Wll, we need to get that to you,
Congr esswoman.

M5. CARSON: She has it on her
emai | .

COL SCHENCK: It's one of the
attachnents in the --

M5. CARSON: We could send it
agai n.

COL SCHENCK: Do you want us to
send it again?

REP HOLTZMAN:  You could send it
to ne. But | could probably follow what
you're saying, if you're --

COL SCHENCK: Okay. So I'll be a
little bit nmore clear. So on this chart, the
conparison chart which we're going through
page by page.

REP HOLTZMAN. Ri ght.

COL SCHENCK: On page 11, it lays
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out each Service's ending point for the
duration of the relationship between the SVC
and the victim The Arny apparently has said
representation ends at action by the general
court-martial convening authority or simlar
di sposition.

In other words, the trial process
Is ended. The trial process and a little
post-trial process, where the convening
authority has affirmed or changed -- nodified
the findings and sentence. Boom That's the
end of the trial.

The Marine Corps, on the other
hand, indicates that the VLC, the victimlegal
counsel, the relationship ends when the victim
| egal counsel is reassigned or discharged or
retired, and it parentheses says a new VLC
w || be assigned.

So in other words, if sonme of that
appel | ate process occurs while I'mstil
there, | can still advise on the appellate

process, you see. The Arny, on the other
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hand, says the convening authority has acted
on the case. The case, you're no |longer --

REP HOLTZMAN. Okay. Well, |
guess | was confused as to which the ending
point was. But ny question is, should there
be an endi ng point when the trial is over or
t he convening authority does whatever he or
she does?

| nean, if the case is still on
appeal , why should the process -- why should
the special victins' counsel be ousted?

COL SCHENCK: Well, one of the
things | would ook at is what are the
responsibilities of the victimlegal counsel?
So if I amadvising as victimlegal counsel,
" madvising the victimregarding coll ateral
m sconduct .

Per haps that's not done when the
court-martial and action are done, right? So
I think it kind of is -- it's whatever |I'm
advising. | think responsibilities is one of

t he consi derations when you determ ne duration
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of a relationship, attorney-client
rel ati onship.

JUDGE MARQUARDT: Well, | think it
depends on the circunstances really, and
that's not very well defined in these
statenents.

CDR KING Maybe we haven't
spelled out all the details, but I'mpretty
sure in every one, the chief of the departnent
can nmake exceptions or can nmake determ nations
about - -

REP HOLTZMAN. Yes, but naybe that
shouldn't be the way it's working, that it
shoul d be discretionary. | nean, the whole
poi nt of having special victins' counsel is
that it's not a discretionary right. And so,
why at the end of the trial should it then
beconme a discretionary right?

CDR KI NG So maybe you want to
make a recommendation that so |l ong as the
victimrequests it or so long as there's an

appel |l ate process? | don't know.
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(Si nmul t aneous speaki ng.)

M5. FERNANDEZ: | nmean, tell ne
if I"'mwong on this. There's three areas --

BG MGQU RE: So you get a counsel.
It may not be the sane counsel.

M5. FERNANDEZ: Yes, it won't be
the sanme counsel. There's no way.

(Si mul t aneous speaki ng.)

REP HOLTZMAN: That's a different

I ssue.

MS. FERNANDEZ: There are two
times after trial that you need your SVC. [|'m
going to get ny -- collateral m sconduct and

t hen appeal.

REP HOLTZMAN. Now, naybe al so,
there may be another issue that |'d bring up.
Suppose for sone reason the mlitary denies
you the right to nedical care for your, you
know, for the incident. Wuo's going to -- |
nmean, that m ght happen. Suppose the case is
di sm ssed. Everyone says, you know, not hing

happened, okay.
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Not hi ng happened. W don't

believe the victim The victimlied, and so
maybe the mlitary says what do we have to
gi ve you nedical treatnment for or nental
health treatnent or whatever it is? |'mjust
giving a wld hypothetical. | don't know that
this coul d ever happen.

But suppose -- wouldn't you need
special victins' counsel at that point too, to
ensure that you do get those nedical benefits?
Just -- | don't knowif that's a legitinmate
exanpl e.

COL HAM I n your exanple, there's
been a determ nation that there's no victim
The person woul d al ways be entitled to |egal
assi stance for any matter. So in other words,
the person would be entitled to see a | awyer.
It would be a different kind of |awer that
woul d have a different title.

REP HOLTZMAN. | see.

MS. FERNANDEZ: Ri ght, right.

REP HOLTZMAN: Ch, okay.
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JUDGE MARQUARDT: W thin this

section, | think it would be preferable to put
in there, as long as the victimrequests
assi st ance.

M5. CARSON. That's what the Arny
says, when the general court-martial ends or
when the client determ nes services are no

| onger required.

FEMALE PARTI CI PANT: | think
that's fine.

JUDGE MARQUARDT: | do, too.

COLO HAM |I'mnot sure -- |I'd |ike
to interpose. I'mnot -- | question whether

t hat nmeans what you said, because it's going
to end -- | think what it neans, because it's
patterned on defense counsel, when defense
counsel representation ends, it appears to ne.

When the conveni ng authority takes
action, or at an earlier point in tinme, not a
later point in tine.

DEAN ANDERSON: Well, it does seem

to ne that we can at |east hypothetically
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envi si on circunstances in which there may be
rights of the victimstill at play post-trial,
uncl ear, new area of the law. Mybe we want
to pin duration to presunptively at the end of
trial, unless additional rights are at stake
or you know, you know what | nean?

To provide for the opposite
option, that is the option to term nate
earlier by the victimor by the client is what
the Arny appears to be saying.

M5. FERNANDEZ: Ri ghts or | egal
proceedi ngs? Because col |l ateral m sconduct
isn't aright. It's a legal proceeding.

COL HAM But not all the Services
have the special victinms' counsel dealing wth
collateral m sconduct. Because that person is
entitled to a defense attorney as well if
they' re suspected of a crimnal offense.

FEMALE PARTI Cl PANT: Right, right.

COL HAM But if the |arger
subj ect you're discussing is the scope of

representation, which plays for defense
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counsel as well and for |egal assistance
counsel. So nmaybe that's the larger topic, is
Congress has |isted sone of the scope of
representation. The Services in sonme ways
have gone beyond that. Do you want to tackle
that as sone of your recommendati ons?

MS. FERNANDEZ: | say we go
beyond, you know. | think we can envision
noments where there's going to be victim
I ssues on appellate review. So why don't --
iIf we can envision it, why don't we stick it
in there?

JUDGE MARQUARDT: Well, so long as
the victimrequests additional counsel.

MS. FERNANDEZ: Ri ght .

DEAN ANDERSON: Wl |, so what we
don't want to do is open the door to anything,
any kind of -- so you know, |'minterested.
You know, it's an interesting question how
page six, the scope of representation,
dovetails with the duration of representation,

because it does seemto ne that the scope may
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extend beyond -- nmay, not clear, unclear area
of the law that's new.
But that the scope nmy extend

beyond the duration, in which case we don't

want the duration to unduly curtail, if there
are rights at stake -- arguably, you know.
Because we -- | thought we agreed

on the scope of representation, that the scope
of representation was going to include
ci rcunstances in which any of these rights
were at stake. And if that's true, we m ght
be able to envision circunstances in which
t hat extended beyond the nonent of the
di sposition at trial. Do you see what |'m
saying, how the duration --

REP HOLTZMAN. | |ike your
formul ation of that, connecting it to rights,
because that narrows it. | agree wth your
concern that it shouldn't be opening the door
to things that are not really connected to
rights.

COL HAM  Well right now, that

Neal R Gross and Co., Inc.
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goes back to what are the rights? Again, the

CVRA always refers to the rights within the
CVRA, and enforcenent of those rights. So
right now, | thought Meg agreed that the
sources of rights right now are the Mlitary
VictimRi ghts Act and a couple of the mlitary
rul es of evidence.

DEAN ANDERSON: Right. 412, 518.

COL HAM Is that right, Meg?

M5. GARVIN. Those are in line
wth them | nmean | suppose if you -- or you
could dig through the mlitary justice code
and find nore, but those are the ones that |
think are the nobst prom nent.

| would agree, it would be the --
with the dean's comments right now, which is
the right and representation on the right does
not have to be and should not be limted by
the termof representation of a particular
SVC. The rights wll arguably continue, or
may re-arise, even though ny relationship as

an SVC ends. They may re-present |ater, when
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we thought they never woul d.

COL HAM Wl |l for exanple, the
Crime VictimRi ghts Act definitely has rights
to be heard at proceedi ngs that occur, and
right to be notified of proceedings that occur
after trial. So how --

DEAN ANDERSON: That's kind of ny
guestion, right? That scope of representation
beyond the duration that's explicitly
articulated, and I don't think duration should
trunp the rights. |If they're granted the
rights, it can't be that, you know, we allow
this language to circunscribe the opportunity
for having those rights vindicated.

REP HOLTZMAN:. Right. | think it
shoul d be nade, you know, it should be clear
that the right, as long as the rights exist
under the mlitary -- as long as the crine
victimhas rights, then that person has the
right to the special victimcounsel.

It shouldn't end either with the

trial, end of the trial or before that, and
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that any of the Services that are trying to
curtail rights after trial wwth regard to the
speci al victimcounsel, that those
curtailments be renoved. | nean, that's the
recommendation | would nmake. | nean, in
foll owm ng the dean's suggestion.

O do we not have enough
i nformation to make such a suggestion?

M5. GARVIN: | would concur with
that suggestion. | think the branch of the
mlitary and the duration of the relationship
m ght be m xi ng and matching a coupl e of
t hi ngs.

One is rape, and the idea of what
does this particular -- what's the scope of
this particular SVC s relationship with this
particular victim versus what is the right of
the victimto have access to an SVC, right?
Those are two different questions.

We're answering the latter one to
say any and all tinmes our victimrights are at

I ssue, they should have access to an SVC, even
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if that is post-conviction.

DEAN ANDERSON: Right, and even if
that's a new person because the SVC s been
depl oyed el sewher e.

REP HOLTZMAN. Exactly.

MR. CASSARA: That seens to be
what the Air Force is saying. AmIl reading it
right?

M5. CARSON:  And the Arny, yes.
The Arny, | read you what their response for
representation was. Wat their handbook
actually says is once appointed, an SVC
remai ns the counsel for the victimfor al
matters relating to the sexual assault until
rel eased by the victim

MR. CASSARA: It seens |ike those
first two bullets by the Arny are
contradictory.

REP HOLTZMAN. Until rel eased by
whont

FEMALE PARTI Cl PANT: The victim

MS. FERNANDEZ: The victim

Neal R Gross and Co., Inc.
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REP HOLTZMAN. Ckay, sorry. Thank

you.

FEMALE PARTI Cl PANT: They do seem
contradictory, don't they, Bill?

MR CASSARA: Wl l, they do. The
first one says it ends when the conveni ng
authority takes action.

M5. CARSON: O when --

MR, CASSARA: O the disposition,
what ever that neans.

M5. CARSON: O when the client
det er m nes.

MR CASSARA: Yes.

M5. CARSON. | don't think they're
I nconsi stent.

BG MGQU RE: | think that's where
we tal ked about, you know, it could be prior
termnation, you know, prior to the end of the
trial.

DEAN ANDERSON: So will this -- so
clearly what we've stunbled upon, it seens to

me, is an area in which we believe that the
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scope of representation should attend to the
rights that the victins have, regardl ess of
duration of trial, and that the duration

| anguage that many of the Services have
articul ated appears to be in sonme tension with
t hat .

It may be just about the scope of
representation and the attorney-client
relationship with this particular SVC but
that we could envision other circunstances in
whi ch one woul d need an SVC in order to
vindi cate one's rights post-trial.

So what we m ght just want to do
interns of duration is flag this as an issue
and make a suggestion that the duration of
representation for an individual SVCis
different than the scope of representation, or
the ability for a victimto obtain an SVC to
vindicate his rights or her rights in any
gi ven circunstance, pre- or post-trial.

Does that -- | don't know that

that's -- that's not very sinple. But | think

Neal R Gross and Co., Inc.
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that's the nub of the issue.

JUDGE MARQUARDT: | think that if
we woul d cross out that first paragraph under
the Arnmy and just take those second and third
par agraphs, that would probably cover the
I ssue.

M5. CARSON. Well, also directed
to the Air Force. M. Cassara nentioned the
last two bullets in the Air Force basically
say the sane thing.

JUDGE MARQUARDT:  Ckay.

FEMALE PARTI Cl PANT: \What page is
t hat on?

M5. CARSON. El even.

FEMALE PARTI Cl PANT: Yes, those
are good.

FEMALE PARTI CI PANT: Don't they
Interpret that, what do they nean by that?

M5. CARSON. They say the SVC
client relationship wwll be termnated after
case disposition, once all ongoing |Iegal needs

are nmet and upon agreenent between the
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parties.

Then it says, once an SVC is
detailed to represent a victimof the sexual
assault, the SVC remains the counsel for all
matters relating to the sexual assault, unless
rel eased by the victim

REP HOLTZMAN:.  Unl ess what ?

M5. CARSON: Rel eased by the

victim

REP HOLTZMAN. Ckay. That sounds
fine.

FEMALE PARTI CI PANT: | nean, these
are a congloneration -- right. But these are

a congl oneration --

REP HOLTZMAN: | nean, | would
just point -- | nmean | think the
recomrendati on shoul d be that any |anguage in
manual s or in practice or in other rules
I nconsistent wwth this should be renoved.
That's all, sonething |ike that.

M5. CARSON. Ckay.

REP HOLTZMAN. It really has to be

Neal R Gross and Co., Inc.
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confusing to have two at least, and | think it
shoul d be very clear that the, you know, what
the relationship, the duration of the
relationship is. |In theory at |east.

M5. FERNANDEZ: It's twel ve
o'clock. W've got a half an hour to cover
five nore pages, is it, or nore than that?

No, seven nore pages.

CDR KING Do you want to take a
break and get sone |unch fromthe other roonf
We have sandw ches and fruit and cheese there,
and then cone back in here and di scuss while
you eat ?

MS. FERNANDEZ: Yes.

CDR KING Wuld that be --

REP HOLTZMAN. Sounds good.

CDR KING Ckay.

REP HOLTZMAN: So what are we
tal king, ten m nutes?

CDR KING Yes, $10 for everybody,
i f that's okay.

(Wher eupon, the above-entitled
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matter briefly went off the record.)

M5. FERNANDEZ: Let's see how
much of this we can get through. Can you --
you' re good?

MS. CARSON: Yes.

MS. FERNANDEZ: Ckay.

M5. CARSON. The next section is
how long will the SVC serve, and the only --
the answers we got were fromthe Air Force, 18
to 24 nonths. Navy, one to three years, and
the Marine Corps at |least 18 nonths. So |
think that's their standard tour.

FEMALE PARTI CI PANT: | want to
just say it varies.

MS. FERNANDEZ: And | don't even
think we should report out. It's not that
I nteresting.

M5. CARSON. Then, coll ateral
m sconduct .

FEMALE PARTICI PANT: OCh, that's a
big item

FEMALE PARTI Cl PANT: Here we go.

Neal R Gross and Co., Inc.
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M5. CARSON: In the Arny, the SVC

will refer the victimto the Trial Defense
Service. In the Air Force, the SVC may
represent the victimfor covered collatera
m sconduct with the victims consent. The
Navy, the victimlegal counsel wll provide
limted personal representation regarding
al | eged m sconduct.

The Marine Corps, they will refer
themto the defense services for collatera
m sconduct, and we don't know what the Coast
GQuard's is.

CDR KING Well, they don't have
very nany cases.

M5. CARSON. They don't, yes.
Interestingly, the Air Force says that the SVC
can be a secondary counsel if they want, if
the client wants defense counsel.

DEAN ANDERSON: |'m | ess
interested in who represents the victim if
she or he is prosecuted, than | amin the fact

of prosecution for |low | evel offenses when an
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al l egation of sexual assault is nmade. And
["I'l just throw out there that | think we
shoul d recommend that we should take a | ook at
-- | understand, certainly fromthe mlitary's
perspective, that you don't want to waive all
ki nds of collateral m sconduct potenti al

char ges.

But it does seemto ne that
drinking, fraternization, any nunber of other
ki nds of offenses should be -- the mlitary
shoul d have a policy to not prosecute those
claims, if a claimof sexual assault is nade
that is neritorious and goes forward.

COL SCHENCK: Well, | think it's
al ready discretionary in the field. That's ny
opinion fromwhat | see in the cases we
reviewed with the task force. There are a | ot
of times collateral m sconduct with victins,

you know, adultery. The other person was

married, | didn't knowit. Never goes
forward. You nol ested ny daughter. | wal ked
in on you. |I'"mnow hitting you and assaul ting
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you. Never goes forward.

M5. CARSON. Right.

JUDGE MARQUARDT: So | just think
that's --

BG MGU RE: There is a |lot of
di scretion out there.

COL SCHENCK: Yes, and ny concern
Is that while I"mdrinking, |I'mgoing to get
in trouble. | don't want to be kicked out of
this Alr Force, so I'mgoing to report and now
| report so | don't get charged, you know.
Sort of -- you report when there really wasn't
a sexual assault.

JUDGE MARQUARDT: Well, | think
you should state in this section, then, that
it's discretionary as to whether or not the
col lateral m sconduct is going to be referred,
because if it's not stated that way, you know.

COL SCHENCK: Right. It just
gives you nore |leeway to --

JUDGE MARQUARDT: Yes. | nean --

DEAN ANDERSON:  Can | just say

Neal R Gross and Co., Inc.
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though, that | don't think there's any

evidence in the record that we've cone across,
that there's an overwhel m ng problem of false
allegations. | understand Bill believes that

every client he represents is innocent, and --
as all good defense attorneys shoul d.

But | think that the record is
replete with detail that victins feel deterred
fromreporting, and choose not to report for
a range of reasons, including the fear of
prosecution for collateral m sconduct.

Additionally, if you just | ook at
the videos that were just circul ated, the
first video -- | believe of the female victim
-- she wasn't engaged in any coll ateral
m sconduct, but was then charged with
I nappropriate -- | can't renmenber exactly what
she was charged with. |t was sone kind of
sonet hi ng that was supposedly coll atera
m sconduct, or was m sconduct.

She was charged with m sconduct as

a result of comng forward and maki ng an
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al | egation of sexual assault. | think we have
too many stories on the record of
ci rcunstances in which victins are charged
t hensel ves with m sconduct.

Sonetinmes it's collateral
m sconduct as to the event itself; other
times, it is entirely new, you know,
dereliction of duty or any other Kkinds of
al | egati ons agai nst them

You know, | do think that the
I ncentive structure that's created by a
deci sion not to pursue charges is sonething
that has to weigh in the balance. | just
think that for | ower |evel offenses, the
mlitary services would be better served by
choosi ng to pursue aggressively sexual assault
and forego opportunities to choose to
prosecute fraternization and al cohol
vi ol ati ons.

You know, | think I'"mless
convi nced at higher, at other kinds of higher

| evel offenses. But | wll say in the
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civilian world, you know, there's a cocaine

al l egation. That never gets prosecuted when
it comes to light as a result of an allegation
of sexual assault or rape. | guess --

COR KING It cones to light. You
just say yes -- the victimwll say yes, | was
usi ng cocai ne, and then you just nove on.

DEAN ANDERSON: Right. It doesn't
becone the source of a reason not to report
sexual assault, you know. The sane issue
cones up in inmmagration cases. Wat you don't
want i s soneone's status, as someone w t hout
| egal status, to be a reason that they are
deterred fromcomng forward with legitinate
al | egations of crines.

CDR KING They mght be a little
deterred or worried about -- a lot of themare
alittle bit worried about it. But that's why
when police and prosecutors both say we're not
worried about what -- about your issue of
using drugs or your issue of this or that,

then that's when you get themto tal k about
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COL SCHENCK: | also think the SVC
pl ays a huge role now, in this, because they
get an attorney right away who can tal k out,
flesh out the issues, and whether or not they
cover that may be the ones that negotiate and
say | ook, she's -- and subject to what you're
telling ne.

MS. FERNANDEZ: Liz, you were
about to nake a comment.

REP HOLTZMAN: My concern here is
that we haven't heard -- | tend to be
synpathetic to the notion that these very | ow
| evel charges, you know, could be a deterrent
to dealing with the much nore serious charge
of sexual assault.

But we haven't heard fromthe
other side. W haven't heard fromthe
commanders or the people who are naking these
decisions, as to why they feel they need to
have that power. | nean, | think it would be

-- | nean, before |I nade a deci sion about what
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the right thing to dois, I'd |[ike to hear

about that.

And | nean | think what bothers ne
the nost about this is also that you're
convicting the victimout of his or her own
mouth. | don't know what the situation would
be if you had coll ateral evidence, | nean
I ndependent evi dence of m sconduct.

Well, | guess -- so that's
anot her, that's another factor that | would
like to consider. But | certainly would |ike
to know what the rationale is for continuing
to need these powers.

DEAN ANDERSON:  Well, don't we
know it? It's mlitary discipline.

REP HOLTZMAN. Wl |, maybe we can
hypot hesi ze. But have we had testinony about
t hat ?

DEAN ANDERSON: | think we have.

MS. FERNANDEZ: No, we really
haven't.

FEMALE PARTI Cl PANT:  We may be --
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["mnot sure for all of the commanders --

BG MGQU RE: | know the mlitary
-- the MCIGs, the mlitary crimnal
I nvestigation organi zations, did address
col lateral investigations, and that sonetines
they did, sonetines they didn't, given the
ci rcunst ances of the event.

So for exanple, one of them | know
that they did not incorporate violations of
General Order No. 1 while deployed, which is
no alcohol. So if the victimwas actually
consum ng al cohol, they just bypassed that.
They didn't even -- they didn't even bring it
up on charges at all

MS. FERNANDEZ: You' re not
allowed to drink at all when you're depl oyed?

BG MGU RE: No, no.

MR, CASSARA: No, no, no.

MS. FERNANDEZ: No al cohol
regardl ess of age?

MR, CASSARA: This m ght surprise

you, but it still happens.
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FEMALE PARTI Cl PANT: And they get

it fromthe |ocals.

(Si nmul t aneous speaki ng.)

FEMALE PARTI Cl PANT: No. W get
it fromthe State Departnent.

(Laughter.)

JUDGE MARQUARDT: Well, the
problemis that sonme of these people don't
know that they won't |ikely be charged, and

therefore they won't report in the first

pl ace.

MS. CARSON: Right.

REP HOLTZMAN. R ght, exactly.
Look, just ny recommendation -- if the

subcomm ttee has jurisdiction over this point,
we really need to hear the other side.

BG MGQU RE: Yes. | think there
Is definitely another side to it that -- |
don't think ny recommendati on woul d be, but
I"d like to hear what others have to say, was
that we'd still need to take collateral into

consideration. Only fromny investigative
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background and experience, there have been
I nstances where yes, a rape occurred, but she
was al so a known drug dealer. So, | nean --

MS. FERNANDEZ: Where do you go

with that?

BG M QU RE: Were do you go with
t hat ?

MS. FERNANDEZ: Yes.

BG MGQU RE: And she was high at
the tine.

MS. FERNANDEZ: Well, the high
part doesn't -- | would say that that's the

part you excuse, but the fact that she's --
coul d have been dealing drugs and getting lots
of other people into harms way is sonething
you have to -- is not sonething that woul d
di sappear.

| go with Liz's recommendation. |
think that this is sonething that we need to
hear the other side on, and we may end up wth
what Colleen is telling us right now But |

think we need to hear both sides.
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CDR KING So are you sayi ng you

want to have -- you want us to arrange a panel
on this or --

FEMALE PARTICI PANT: O sort of a
di scussion on coll ateral m sconduct.

MS. FERNANDEZ: | mean, it mght
be a shorter -- so that we don't need to have
a whole day on this. But maybe this could be
a conference call kind of thing. W could
have a few people who would speak on it, and
" mnot sure that we need sonebody from each
one of the Services. But sonebody --

BG MGU RE: You can have a
perspective of a convening authority or a
commander that, you know, and then also from
maybe an investigator.

MS. FERNANDEZ: Ri ght .

DEAN ANDERSON: But so, you know,
to be fair, we have not heard fromthe other
side formally on this question either, the
ot her side than what we're tal king about right

now. It's not that we've tasked anyone with

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 206

com ng forward and tal ki ng about the incentive
structures that are created by the prospect of
bei ng prosecuted for collateral m sconduct.

| think if we do that, where we
have heard it in ny recollection is that
civilian attorneys who are prosecutors,
testified fairly fluently about the fact that
oh, we don't pay any attention to cocai ne when
it's part of the scenario, because it's just
not as big a priority societally,
institutionally, culturally, as the sexual
assault is.

So if we're going to task the
mlitary representatives with comng forward
and tal king about what are the mlitary's
interest in continuing to be able to prosecute
coll ateral m sconduct in circunstances of
sexual assault, including |low level.

|"'mnot -- by the way, you know,
"' m not proposing that every kind of
collateral m sconduct is given a pass. But

you know, what are the mlitary's interest in
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| ownest form of collateral m sconduct? In
prosecuting not all the tinme, but in having
the flexibility and discretion to prosecute
that kind of collateral m sconduct.

| don't think the mlitary has a
strong interest in that, but 1'd be interested
to hear. 1'd absolutely be interested to hear
from convening authorities or investigators,
ot hers, about what that interest m ght be.

| think it would al so be
Interesting to hear fromthe perspective of
vi ctim advocates, and | use that term| oosely,
not specifically, because | knowit has a
specific |l egal neaning here. But what are the
I ncentives created by the existence of being
prosecuted for collateral m sconduct,
particularly given fear of being prosecuted
for any nunber of other things if they should
come forward and nmake thensel ves a target in
the way that it appears that victins have
I nadvertently done.

W' ve got -- we've got sone
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stories on the record in which victins have
becone targets for commanding officers to get
themeither, in the small sense, harassed or
in the |l arge sense, discharged fromduty. So
anyway, | would | ook forward to both sides of
that issue, hearing fromboth sides.

CDR KING  You know, it's too bad
Col onel Hamisn't in here. W can check with
her because they may have done sone of this in
sonme of the other commttees that we didn't --
weren't present for

FEMALE PARTI CI PANT: | have the
transcripts.

CDR KING And | know we don't
want to spend a --

M5. FERNANDEZ: | also want to
know that -- yes, is this wthin the body of
wor k that we shoul d be doi ng?

COL SCHENCK:  You know, where does
it fall into our m ssion?

DEAN ANDERSON:  Well, it's about

reporting.
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(Si nmul t aneous speaki ng.)

FEMALE PARTI Cl PANT: But it would
be interesting to see if it falls squarely
wthin the jurisdiction of say the Conparative
Systens, because if it falls squarely within
their jurisdiction, |I think we can tread a
little nore lightly. | think we should cover
it. But if it doesn't fall within their
jurisdiction, then | really want to cover it.

DEAN ANDERSON: That woul d be ny

guess. It would be -- | nean, | think they
probably -- | know they've heard sone evidence
onit. I'mjust not exactly sure what, and we

can pull that together for you, what there is
out there.

JUDGE MARQUARDT: | don't think
their report touched on this issue, though.

(Si nmul t aneous speaki ng.)

JUDGE MARQUARDT: Yes, | know.

CDR KING But they only decided
one issue, ma'am and they're working on other

ones now. They've been doing other things.
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So they're going to nake nore recomendati ons
soon.

DEAN ANDERSON: | think this m ght
be under Conparative Systens, though.

CDR KING  Maybe under that one.

DEAN ANDERSON: Do you know what |
mean, because it is a big divergence between
the civilian world and the --

CDR KING Right, but --

DEAN ANDERSON: It woul d be
Interesting to see arguably, who's taking this
on.

CDR KING W can find that.
Maybe, depending on what we find out, we m ght
have to have quick phone call to decide, for
you to deci de how nmuch you want to hear about
it, if I can report back what we have and
who' s deci ding. How about sonething |ike that
before we --

FEMALE PARTI Cl PANT: Sounds good.

CDR KING Because | don't want to

plan a whole day or even a half a day on

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 211

sonething that's going to be a snal
recommendati on that you nmaybe don't even need
it for.

DEAN ANDERSON:  Well, and it m ght
be that we can read the testinony that's
al ready been gat hered.

CDR KING  Exactly. 1'll gather
up -- we'll gather up what we can find.

DEAN ANDERSON:  Ri ght.

MS. FERNANDEZ: Ckay. How
integrated wth existing | egal assi stance,
except for VA services?

(Si nmul t aneous speaki ng.)

MS. FERNANDEZ: - wth the
SARCs, the victim advocates, the famly
advocacy.

(Si nmul t aneous speaki ng.)

BG MGQU RE: | can validate.

M5. GARVIN. Julie, can you speak
up a little bit.

M5. CARSON:. Yes, sorry. | just

said that they're all work -- they all have in
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their policies that they work with the speci al
victinms advocates and SARCs.

Then the next section is the cost
and resources required, and that's where you
get kind of different answers from each
Service. This was a request for information
guesti on.

MS. FERNANDEZ: Who's the only
one who gave you dollars and cents?

M5. CARSON:. The Navy and the
Mar i ne Cor ps.

COR KING I'mnot sure if this is
sonet hi ng that anybody has any particul ar
recommendati ons that we know how to neasure at
this point.

JUDGE MARQUARDT: It's probably
not within the purview of our charge.

MS. FERNANDEZ: Now, the purview
of the charge, however, is that sufficient
resources are continued to be nmade, and --

JUDGE MARQUARDT: W can assert

t hat .
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MS. FERNANDEZ: Yes. That's not

a recommendation really to the Services.
That's a recommendati on strai ght to Congress.

DEAN ANDERSON: | think the | ast
part of our outline, though --

REP HOLTZMAN: Not entirely. |
nmean that's not entirely true, because the
Services have to request them generally
shoul d be requesting the noney. The budget,
you know, originates fromthe adm nistration.
Congress can add or subtract.

CDR KING Maybe we could -- could
we nmaybe table this until we get nore --
because we requested nore information on the
cost of all their incentive prograns, and next
time we'll be discussing sone of the other
costs |like special, you know, |ike you know,
vi cti m advocates, SARCs and those kind of
t hi ngs.

So maybe they'll -- if we want to
di scuss it, and especially since we have a

panel here, that maybe we could table it and
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di scuss themall at once because it may be --
it's hard to discuss it in a vacuum anyway.

M5. CARSON. Sure. Ckay, the next
section, inpact on overall JAG structure, and
this is where again they tell you where
they're going to put new billets in or take
reservists, and each Service has kind of given
you their plan. W kind of went through that.

Legal services being elimnated or
curtailed. Mst of themsay their |egal
assi stance prograns are the ones that are
going to be inpacted. The Navy says not hi ng
w || be i npacted.

REP HOLTZMAN. Coul d you pl ease
speak nore | oudly?

M5. CARSON: |I'msorry. Mst of
the Services say that the --

REP HOLTZMAN: Pull the mc cl oser
to you.

M5. CARSON: - that the |l ega
assistance will be what's inpacted by this,

except the Navy says that nothing will be
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I npact ed.

DEAN ANDERSON:  So this goes
directly to the question of costs and
sustainability of the program and who's
bei ng, you know, is it noving bodies fromone
to another, or is it funding new services? So
I think that needs to go in that |ast section
you were tal king about.

MS. FERNANDEZ: Yes, | agree. |
agree. Ckay.

M5. CARSON. (Ckay. Assessnent,
eval uation and reports, and this is where we
can kind of highlight the -- really, the one
that's been done is the Air Force. They have
done an eval uation report and you can see the
data in here that was fielded on 20 March,
2013. Feedback from several civilian subject
matter experts incorporated into their
guestions on this study.

JUDGE MARQUARDT: But their
programwas the one that's been in existence

t he | ongest.
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M5. CARSON: Yes, exactly. So

they're the ones that had sonmething to report
back. But it's overwhelmngly positive.

DEAN ANDERSON: That's great.

MS. FERNANDEZ: Ckay. So the
Navy doesn't have any, and Marines have none?

M5. CARSON. Well, nost of them
say they're going to --

(Si nul t aneous speaki ng.)

MS. CARSON: - like the Air Force
did. | nmean they're all kind of |ooking at
the Air Force as their nodel.

DEAN ANDERSON: | don't think we
want to mandate anything here.

FEMALE PARTI Cl PANT:  Yes.

MS. FERNANDEZ: | think we have
to mandat e eval uations, though.

DEAN ANDERSON:  Why? The
eval uations we've gotten so far fromthe
Servi ce upon which the others are nodel ed are
-- there is no survey that | know of of any

programthat gets 92 percent extrenely
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satisfied responses.

| mean, there's -- you know, what
this suggests is they need to spend their
noney rather than evaluating -- you know, they
need to spend their noney on inplenenting
these prograns. | guess that's one inpul se,
Is to preserve noney for core resource
all ocation to actual victins services, as
opposed to assessnents.

(Si nmul t aneous speaki ng.)

BG MGQUJ RE: The | nspector General
al so does periodic internal reviews of all
processes and prograns wthin, to nmake sure
that --

MS. FERNANDEZ: That wll tel
you what's not evaluated is not going to be
funded. So if we want to have this continue
to be funded, we have to have stark evidence
that this is doing a right thing on a regqgul ar
and yearly basis.

REP HOLTZMAN: | conpletely |

agree with that, and you know, and | think
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they need to devel op standards across all the
branches, on effectiveness.

What are they trying to neasure?
Are we just tal king about victimsatisfaction?
Victins may be very happy, but suppose they're
not comng forward to report. |Is that -- you
know, are there other issues about that? |
don't know.

DEAN ANDERSON: So we want themto
assess sonething different, as | understand
your conment on this, because this is an
assessnent of the services provided, which are
only provided to fol ks who cone forward wth
a report, either restricted or unrestricted in
di fferent services.

REP HOLTZMAN. Right. But suppose
in the end these are not producing -- | nean,
" mjust using the hypothetical. But |
conpletely agree with the prior coment that
was made, that if it's not eval uated and not
shown to be successful, these prograns are not

going to | ast.
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And we're also in an environnment
when maj or cuts are going to be made in the
Pent agon's budget. So | think we need -- it
behooves us, in ny opinion, to suggest that
t hey devel op standards for evaluation and
provide for yearly evaluation of these
prograns. At |least for the, you know, next
two or three years.

BG MAQURE: | think if we -- if
you limt it to that, perhaps that will be
pal at abl e, because now, again, we're building

anot her whol e bureaucracy just to eval uate

this.

REP HOLTZMAN: No one's building a
bureaucracy. They'Il|l probably outsource it to
sone consultant like -- not necessary for a

bur eaucr acy.
FEMALE PARTI Cl PANT: You're right.
M5. FERNANDEZ: | hear it's nore
nmoney, but | think if we just keep throw ng --
right now, we're throw ng solutions to a

problem |If we don't know that those
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solutions don't work, do or do not work, we're
just -- at the end of the day, we don't --
we're just hoping that things are working, and
that's not going to get funded when you're
deci di ng between priorities.

DEAN ANDERSON: Okay. So | agree
with that. But that's different than what's
here. What's here is sinply a survey
eval uation of victins who have used the
special victins' counsel, and they've al
said, alnost uniformy, fantastic program
shoul d conti nue.

So we've got a uniform assessnent,
at least fromthe prelimnary stage, of the
Air Force's provision of special victins'
counsel. You're saying that we shoul d be
surveying relative nerits.

G ven conditions of scarce
resources, the relative nerits of a whole
range of victimservices, independent of or
i ncluding -- but including and i ndependent of

the special victims counsel.
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MS. FERNANDEZ: No.

DEAN ANDERSON:  Ckay.

REP HOLTZMAN:.  No.

MS. FERNANDEZ: No. |'m saying
the special victins' counsel program should be
evaluated, and it should not just be a victim
satisfaction, but a -- you have standards.

You put standards on there, you know. |
can't, off the top of ny head -- Mg could
probably do it -- as to what sone of the
standards coul d be.

But you have a thorough eval uation
of a program | think all the victins
services prograns need to be evaluated, to see
If they are getting the outcones that we want.

JUDGE MARQUARDT: And if not, to
make t he changes.

MS. FERNANDEZ: Ri ght .

FEMALE PARTI CI PANT: \What are the
statistics fromthe --

M5. GARVIN. Just that | agree

wth that statenent just made. | guess | have
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a question. Are the other -- do we know if
the other Service prograns are currently being
eval uated? So is SAPRO being eval uated right
now? Are they doing sonme nore satisfaction
surveys or sonething simlar?

REP HOLTZMAN: Sati sfaction
surveys. | think in one case, | renenber
asking a question, and they do not do even
satisfaction surveys on -- was it victims
advocates? Sonething |ike that.

M5. FERNANDEZ: We have a whol e
section in the outline about evaluation, and
in nmy mnd, every one of the victimprograns
shoul d be evaluated. Oherw se --

M5. GARVIN. | would echo the idea
that they should not just be there, you know,
user satisfaction surveys, which then of
course require setting out what the benchnmarks
are that you hope to achieve with it. | think
there wll be sone debate about what you're
hoping to achieve with each of these things.

But | agree with that, and | agree
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for the very reason | articulated, which is
this Congress for the last now ten years,
essentially, has been noving even nore clearly
than historically to if you do not have the
evi dence to show i npact, you will not get a
dol | ar.

So | really think that if we
beli eve that these prograns m ght have
viability, they're only going to have
viability if they have noney, which neans they
have to have evi dence.

BG MGQURE: 1'd like to also ask
I f you could go back and ask each of the
I nspector generals, what is their internal
controls in | ooking at these prograns, because
they're charged with | ooking at all of these
-- all progranms in the mlitary regardl ess,
and if this is on a schedule and if it was,
how often would it be reviewed?

MS. FERNANDEZ: And what are they
| ooki ng for?

BG MGQU RE: And what are they
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| ooki ng for.

COL SCHENCK: | think there was a
provi sion in NDAA regardi ng the inspector
general s, inspectors general.

REP HOLTZMAN: But aren't
I nspectors general |ooking for corruption
I ssues and how the noney is spent, as opposed
to the point that was just nade before --

BG MGU RE: No. They're | ooking
at efficacy as well.

M5. CARSON: They' ve published a
study on --

REP HOLTZMAN. Ckay, fine.

M5. CARSON: There's not been
anyt hi ng published on victimadvocates.

COL SCHENCK: The DoD I G over sees
all the MCIGs, mlitary crimnal investigative
organi zations. That's why our Departnent of
Def ense | nspector CGeneral has a different
responsi bility than nost.

REP HOLTZMAN. Okay. Well, |I'm

not sure they've done any eval uati ons of
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victins prograns, because | don't know |
haven't heard of it.

But | think that's a good point.
| nmean it's not only the inspector general,
but nmaybe there are other eval uations that
have been done by ot her branches of the
mlitary, any evaluations that have been done
of these progranms, systematic, scientific,
serious eval uations.

MS. FERNANDEZ: Ckay. Next
subj ect.

M5. CARSON. If | could just point
you to one statistic fromthe Air Force that
you mght be interested in for a netric to
nmeasure. They said that, of those who filed
a restricted report and asked for a special
victimcounsel, nearly 50 percent converted to
an unrestricted report. That conversion rate
m ght be sonet hing you can track.

REP HOLTZMAN. Coul d you speak
nmore loudly? | know there's talking --

(Si mul t aneous speaki ng.)
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MS. FERNANDEZ: Wiy don't you

just put a chair on the other side? So we
flip over a chair to the other side.

FEMALE PARTI Cl PANT: Mbve the
tabl e back and just put your chair -- sit
here. Just wal k over here. There you go.

MS. FERNANDEZ: Thank you,
genius. Brilliant.

FEMALE PARTICI PANT: | think the
W t nesses, there's pretty soon enough going to
be an issue with themt oo.

MALE PARTI Cl PANT: Maybe if we
nove the phone over, she can take the w tness'
testi nony.

FEMALE PARTI Cl PANT: Ckay. She's
cl oser now, ma'am

DEAN ANDERSON:  So | nean, | think
what you're inplying, Julie, is that the
exi stence of SVCs hel ps to convert
unrestricted reports to reports -- |I'msorry,
restricted reports to unrestricted reports; is

that right?
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M5. CARSON: |'mjust noting that

the one piece of data that we have fromtheir
-- that's not a victimsatisfaction question,
but is an actual netric is that one.

DEAN ANDERSON: Yes, fascinating.

CDR KING Al though | don't know
If they've evaluated, if they get a victim
advocat e, soneone who's a victimor a good
vi cti m advocat e.

M5. CARSON: Right, whether or not
that does the sane thing. Yes, we don't know,

CDR KING Correct. W don't
know.

M5. CARSON: Right. Wich goes to
the point Mai is nmaking about the inportance
of assessnent.

CDR KING Right.

COL SCHENCK: | don't see any
statistic regarding perpetrator status. Do
you know if it's --

M5. CARSON: In their -- in the

Air Force report?
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COL SCHENCK: Right, in the Air

Force report.

M5. CARSON: This is the data they
gave us. So |I'mnot sure --

COL SCHENCK: Do we have a copy of
the survey that they provided to the --

MS. CARSON:. We don't. This is
the answer they gave to the -- well, this is
actually from Col onel Henkins' testinony, and
then we have an RFl that they provided us. So
-- but we can ask for the survey.

CDR KING Julie, what page are
you on?

MS. CARSON: |'m on page 16.

CDR KING Do we want to keep
going, or do we want to get our wtnesses in
here pretty soon because they're waiting, and
we have nore comng. You know, we only gave
them an hour and a half in the first place,
and they have a lot to say, | think.

M5. CARSON. | think we've covered

the critical stuff.
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CDR KING Geat. W can always

ei ther go back | ater and do a phone conference
to finish the rest. But |I'd hate to m ss out
on having all these people get enough tine to
talk to you because they've prepared sone,
nostly questions for you -- or are waiting for
your questions.

But nmaybe we should nove on. If
we could just take a two m nute recess, nove
on to them and then if we have -- we can
answer sone of your questions, and then naybe
have a phone conference to go over the rest of
this.

(Wher eupon, the above-entitled
matter briefly went off the record.)

M5. FERNANDEZ: Welcone to the
VictimSubcommttee. | am Mai Fer nandez.
am chai ri ng.

Maybe each one of the panel
menbers, subconmm ttee nenbers wants to
I ntroduce thensel ves.

DEAN ANDERSON: Sure. | am
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M chell e Anderson. | amthe Dean at CUNY Law

School

JUDGE MARQUARDT: And | am
Christel Marquardt, a retired Court of Appeals
Judge from Kansas.

M5. FERNANDEZ: | am Mai Fernandez
and | amwth the National Center for Victins
of Crinme.

COL SCHENCK: |I'm Lisa Schenck. |
am Associ ate Dean at GW Law School and | am
retired Arny JAG

BG MCQURE: I|I'mretired mlitary
police and was the Provost Marshal CGeneral of
the Arny.

MR CASSARA: Hi, I'mBill
Cassara. | amretired JAG Corps and | am a
civilian attorney in private practice doing
mlitary defense work.

COR KING |I'm Sherry King. | am
the Branch Chief for the Victim Services
Subcommi tt ee.

COL HAM  |I'm Patty Ham  Thank
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you all for comng. | amthe Staff Director.
Thank you for giving your tine today.

MR, SPRANCE: |'mBill Sprance.
I"'mthe DFO and | will say the magic words, if
you want ne to.

(Laughter.)

COL HAM  DFO stands for
Desi gnat ed Federal Oficial.

CDR KING  Captain Col ston, you
may want to start. | think you prepared a
nore formal presentation.

CAPT COLSTON: Hi, everyone. W
nanme i s Mke Colston. | ama Navy
psychiatrist. GCeneral McGuire, | renenber |
sat next to you at various neetings at the
Pentagon. N ce to see you again.

BG MCGQUIRE: Yes, nice to see you.

CAPT COLSTON: Menbers of the
comm ttee, thanks for having ne here to
di scuss DoD s nental health support for sexual
assault survivors and the policy protections

we have in place. | work for Dr. Wodson in
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his policy shop.

MS. FERNANDEZ: Can | stop you?
W have people on the phone that didn't
i ntroduce thenselves. Sorry about that.

CAPT COLSTON:  On, | apol ogi ze.

MS. FERNANDEZ: No, no, no. It
was our fault.

Meg and Liz?

REP. HOLTZMAN. My nane is
El i zabeth Holtzman. | aman attorney in New
York and a fornmer nenber of Congress.

M5. GARVIN. And I am Meg Garvi n.
| ama | aw professor at Lewis and C ark Law
School and the Director of the National Crine
VictimLaw Institute.

M5. FERNANDEZ: Ckay, | think we
got everybody now.

CAPT COLSTON: Hi. So, | just
wanted to say DoDis commtted to giving
everyone access to tinmely evi dence-based
heal t hcare delivered by conpetent and

conpassi onate providers. W are also
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committed to a strong prevention strategy in
regard to sexual assault.

Qovi ously, one of the signature
injuries that we have seen over the past
decade of war is PTSD, which is a treatable
psychol ogi cal condition associated with a
traumati c event from any nunber of stressors,
conbat, accidents. What | see a lot as a
child psychiatrist is physical abuse or
negl ect and obvi ously sexual abuse, be that in
-- whether you are in uniformor whether that
occurred antecedent to service.

Qur Arnmed Forces Health
Surveill ance Center says about two percent of
the force has PTSD. That nunber is a bit at
odds with things that you will see in the
press and that is only because of the
definition the Arned Forces Health
Surveill ance Center uses, which is two
outpatient visits or one in-patient visit to
have the di agnosi s.

PTSD, |i ke many other psychiatric

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 234

di agnoses can devel op nonths or years
followng a traumatic event. DoD routinely
screen service nenbers for PTSD and a nunber
of other nental health conditions, both pre-
and post-depl oynent, at accession and at
various tines during a service lifetine.

For fol ks who screen positive, we
have a nunber of treatnent options. W do
nmonitor outcones to treatnent. W have al so
I nt egrated behavioral health providers into
primary care clinics and even with [ine units,
even be they in austere environnents such as
forward operating bases.

Cdinical experience shows PTSD is
ei ther associated with or precipitated by
sexual abuse. The CDC definition of sexual
abuse, as nost of you know here is pretty
expansive. It includes sexual assault, past
or present, in any manifestation.

From a clinical standpoint, the
nat ure of association between a trauma and the

devel opnment of PTSD always is -- there is
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al ways conorbid factors and it is never
perfectly clear. dinical experience -- ny
clinical experience does show --

MS. FERNANDEZ: Conor bi d?

CAPT COLSTON:  Conorbi d ot her
things. So, substance abuse, inpulsivity,
| egal problens, famly problens, any nunber of
ot her things.

Because sexual assault and
harassnment and PTSD are issues of great
concern, obviously we have invested in a
variety of prevention and treatnent
strategies, as well as policies and protocols,
to ensure that appropriate care is provided.

Sexual assault survivors are at
i ncreased risk for STDs, for depression, for
anxiety, and for PTSD, all of which confer
functional limtations and have | ong-I| asting
effects on fol ks' well-being.

To address these risks and
regardl ess of whether survivors are nale or

femal e, whet her sexual abuse occurred prior to

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 236

the mlitary or during service, whether the
mani f estati ons are physical or enotional, DoD
has policies and procedures in place to ensure
that we have a structured, conpetent,
coordi nated conti nuum of care for survivors.
Conti nui ng care begi ns when
I ndi vi dual s seek care and extends through
transitions. That is transitions through
mlitary service, fromunit to unit, or
transition fromDoD into VA care. Qur care is
multi-disciplinary and it is recovery-
oriented. Qur healthcare providers are
trained to recognize the potential for
preexisting trauna and the perils of re-
traumati zation, which certainly has been an
I ssue in Congress and el sewhere.
According to the Departnent's
I nstructions, the case of any sexual assault
survivor who presents to one of our MIFs or
Mlitary Treatnent Facility, is treated as a
nmedi cal energency. And we have a w de range

of nmedical treatnents and psychol ogi cal
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treatnments for survivors.

The thing that, for instance,
Captain Ral ph and | would deal with a lot is
whet her a patient wants therapy or whether a
patient wants nedi cation and that is sonething
that conmes up a lot. W have any nunber of
evi dence- based therapies that we deliver. And
of course, nedications are avail abl e.

For folks who are in a place where
there aren't a lot of mlitary providers, we
have a very expansive TRI CARE Network wth 9.7
mllion beneficiaries and we can get you out
to the | ocal comunity.

Patient preference always drives
the type of approach we use to help fol ks
achi eve recovery. And delivery of our care is
responsi ve and sensitive to patient's gender,
sexual orientation, age, and any other issue
of personal identity.

Pati ent preference al so notivates
us to provide lots nethods to enter care. You

can enter care through conmand referral to the
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mlitary health system through just wal king

into a clinic, through a crisis support
service. One of themthat we have is the non-
profit Rape Abuse and | ncest National Network
self-help line. W have MIlitary OneSource,
which lots and | ots of both depl oyers and j ust
folks in the mlitary have used to access
care.
And we recogni ze that the | ong-
term needs of survivors of sexual assault
of ten extend beyond the period where they are
In service. Wen sexual assault survivors are
actively receiving care, we have an in-
transition programthat gives them a coach
that actually hel ps them get over to VA care.
We al so have instructions. DoD
has a continuity of behavioral healthcare
I nstruction which was signed by the Under
Secretary for Personnel and Readi ness, which
directs our providers to do warm hand-offs
wi th VA providers or whonever the next

provider is. And | can say from persona
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experience, and as a credentialed clinician at
Fort Belvoir, that that actually does happen.

The final thing | want to say is
t hat sexual abuse is a conplex problem And
we have focused our efforts on increasing
access to care and decreasing the stignma that
IS associated with care. W have a stigm
reduction instruction that ny col |l eagues are
goi ng to speak about to great neasure here,
but the one thing that | want to communi cate
Is that we have quadrupl ed the size of our
mental health systemsince 9/11. It has
sustai ned a 12 percent conpounded annual rate
of growth. And |Iike nost of us, | have
practiced in both civilian places and mlitary
pl aces and | can tell you that DoD s access to
care is second to none and it is sonething
that we nonitor really closely.

We al so focus on education.
Research shows that changing attitudes about
sexual boundaries associated wth nore

normati ve behavi or in educated persons.
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don't know if anybody read the Atlantic

Monthly article in the | ast couple of day by
Caitlin Flanagan but it is just horrifying
when you see when behavior isn't normally what
ki nd of sequel ae you see. And this particul ar
article was about fraternities but you could
say anywhere where you don't train folks.

And our training is ubiquitous in
DoD about these neasures. W train folks on
sexual assault. W train them on sexual
harassnent. W have trafficking in persons
training. No, it is not acceptable to have
sex Wwth prostitutes when you go the
Phi |l i ppi nes, things along those |ines.

And the training continues over
your lifetine. So | want to thank the nenbers
of the commttee for having ne here and giving
me the opportunity to discuss these matters.
And what ever questions you have, | would be
happy to field.

M5. FERNANDEZ: Thank you.

COL NEAL-\WALDEN: Good afternoon.
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I am Col onel Tracy Neal -Walden. | ama
clinical health psychologist and | amthe
Deputy Director of Psychol ogical Health for
the Air Force. | specifically work for the
Air Force Surgeon General in the D vision of
Heal t hcare Qperati ons.

As you have seen fromny bio, |
have 20 years' service in the Air Force. Al
of that time clinical service as a clinical
psychologist. And then |I did additional
training, a two-year fellowship, post-doctoral
fellowship in clinical health psychol ogy.

In addition, | have nunerous
clinical |eadership career-broadening
experiences, as well as depl oynent.

Just a fewthings that | want to
cover in ny statenent and then | wll be
avai l abl e to your questions as we conti nue.

The Air Force is a conprehensive
behavi oral health programto provide services
for our mlitary nenbers. W have devel oped

a system a behavioral health system which
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allows multiple entry points of access to
behavi oral heal th, which includes our

I nt egrated behavioral health care wth those
consultants in primary care. And | was
actively and have been actively involved in
that role and actually was the Program Manager
for that programa few years ago.

I n additi on, we have enbedded
behavi oral health providers in our units.
Specifically, we just added six additional
behavi oral health providers in our ISR Units,
which is Intelligence, Surveillance, and
Recogni zance. And we have behavioral health
providers, primarily psychol ogists with our
speci al operators al so.

O course, our nental health
clinics and then we have access to in-patient
services. Not nmany of those are active duty,
however, we have great rel ationships, as
Captain Col ston nentioned with our partners in
the civilian sector via TRl CARE.

Qur behavioral health providers
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are trained in evidence-based psychot her api es,
to include cognitive behavior therapy,
exposure therapy, cognitive processing

t herapy, and we have providers trained in EMDR
and acceptance and comm tnent therapy. Al of
those therapies are useful for a variety of
mental health disorders but specifically
related to sexual assault and post-traumatic
stress disorder.

We nmaintain and foster good
relationships with all hel pi ng agenci es via
our integrated delivery service, which is a
governi ng body on each installation, which
I ncludes all of our hel ping agencies to
I ncl ude the chapl ains, nental health, our
nmedi cal personnel, our SARCs, as well as
Security Forces, legal, and EO equal
opportunity. It is through this conprehensive
support that we are able to address the needs
of sexual assault victins and all victins.

The last thing | amgoing to

mention and then | amgoing to | et Lieutenant
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Col onel Yosick go because sone of these
comrents are also in his, our work with the
Arny. Specifically I ooking at the Behavi or
Health Data Portal, they have been running
this programfor quite sone tinme and we are
col l aborating with themin order to utilize
t hat sane programthroughout the Air Force
Medi cal Service. And with that programwe
wll be able to not only I ook at outcones but
we Wil be able to track our personnel as they
PCS fromone | ocation to the next.

So, | am avail able for your
guestions and thank you for your tine.

LTC YOSI CK:  Good afternoon,
| adi es and gentlenen. M nane is Lieutenant
Col onel Todd Yosick. | work for the Arny
Surgeon General and | have actually been a
clinician for 18 years. | ama |licensed
clinical social worker, board certified.

| have served in a |ot of
different areas, both operationally and in

clinics. | was a clinician in conbat. | was
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with the 25th Infantry for four years. | have
been in various training positions and policy
positions over ny 15-year career.

On behal f of the Arny, | woul d
i ke to thank everyone for the opportunity to
speak about this critical issue today. W see
it as critical for Arny readiness and famly
and sol di er well -being.

Arnmy nmedicine is transitioning to
an enterprise nodel conprised of healthcare
service lines and transitioning fromthe
heal t hcare systemto a systemof health. The
behavi or health conponent is known as the
Behavioral Health Service Line. Arny Medical
Command initiated this to inplenent a
standardi zed systemof care to identify,
prevent, treat, and track behavioral health
I ssues affecting soldiers and beneficiaries
across our enterprise. \Wether a garrison or
a depl oyed environnent, the behavioral health
system of care provides nultiple touch points

as was previously nentioned and opportunities
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to serve our popul ation.

Unlike the civilian sector, we do
a pretty good job of being able to reach out
and find out and screen and see where people
are and we do it alot. W regularly screen
sol diers' conditions, which would include PTSD
t hr oughout our pre-depl oynent and post -
depl oynent phase, and also in our prinmary care
clinics. So, it is sonething unique that we
can do in the mlitary.

A few key points that | want to
make as we kind of get started here, first of
all, Arny nedicine plays a critical role in
sexual assault treatnent for survivors and
behavi or health. Victins of sexual assault
are provided expert treatnent. And it is
integrated in the Arny Medical Command Sexual
Har assnent and Assault Response Program And
actually, we are placing a behavior health
provider in every teamthat we have in every
Arny MIF. So it is integrated.

REP. HOLTZMAN: Wsat is an Arny
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MI'F?

LTC YOSI CK:  Medi cal treatnent
facility -- hospital.

REP. HOLTZMAN:. All right.

LTC YOSI CK:  Each sexual assault
managenent team has been resourced with that.

And regardl ess of evidence of
physical injury, all patients presenting to an
Arny nedical treatnent facility with an
al l egation of sexual assault are treated as
ener gency cases and they receive conprehensive
standard of care treatnent. |In our healthcare
systens, it is designed for both short- and
| ong-termtreatnment when folks need it.

Al l sexual assault patients are
encour aged to received psychol ogi cal care as
well and it is offered to everyone. Everyone
that presents for sexual assault is offered
that continued treatnent.

Anot her key thing to point out is
everything is done through the Health

I nsurance Portability and Accountability,
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Hl PAA gui delines, just as it would be on the
civilian side.

Sexual trauma is treated through
evi dence- based practice. You have heard that
before and you wll probably hear it again.
And we take pride in that. It is not
necessarily gender-specific but the way we
treat folks is tailored specifically for where
they are at and what they need. And we
actually had a recent study that found that 86
percent of patients wth PTSD receive
evi dence- based psychot herapy in Arny nedi cal
treatnent facilities. W find this highly
encour agi ng.

We al so nonitor the use of
evi dence- based practices through docunent ed
gual ity managenent standards, which would
I ncl ude peer reviews, continuing education
units and licensing requirenents. W have
regul ations for that.

We al so have standardi zed --

REP. HOLTZMAN:. Before you go on,
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could I ask you what evidence-based neans, if
you don't mnd just really briefly?

LTC YOSICK:  Sure. Evidence-based
woul d be based on what the clinical field has
peer reviewed and deened as having sufficient
evi dence to be sonething that could be
proliferated across the system of care.

REP. HOLTZMAN. Ckay, thank you.

LTC YOSI CK:  Now, one of our best
exanpl es of a programthat we have
proliferated that we placed by the soldiers,
and you have heard the term enbedded
behavi oral health. W have an enbedded
behavi oral health initiative. And as of
January 2014, we have 37 of our brigade conbat
teans and 14 other brigade size units
supported by EBH units.

Now, a brigade is 5,000 to 6,000
troops. So in essence what we have done is we
have taken a team It is a team of about 13
people. So you have seven providers. You

have a psychiatrist, a psych nurse
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practitioner, three clinical psychol ogists,
and three social workers, and then you have
your five staff in the |ocation of where they
are at, providing care where and when they
need it. Now, that is 13 folks in that
footprint of a brigade of 5,000 to 6, 000.

Now, let ne take you back to 2004
when | was with the 25th Infantry. There was
nmysel f, there was a psychol ogi st and a
psychiatrist. So, there were three of us. W
had over 16,000 soldiers that we took care of.

So, if you kind of understand the
magni t ude of access that we have now conpared
to where we were a decade ago, it is
significantly different. And we are able to
see fol ks quicker, faster, nore expeditiously,
and we are able to provide better care than we
ever have before because of that.

MS5. FERNANDEZ: Wiat is the
waiting tinme?

LTC YOSICK: It is instantaneous.

They can wal k over to a clinic and see
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soneone.

We have al so had -- we have | ooked
at this program W have had the Arny Public
Heal th Command evaluate it. They found a 32
percent reduction in inpatient psychiatric
adm ssions, which resulted in a cost savings,
if you are interested, in $1.3 mllion per
bri gade conbat team They also found a 58
percent decrease in high-risk behavior in
recently redepl oyed soldiers and a 65 percent
reduction in medically not-ready soldiers for
behavi or health reasons at the tine of
depl oynent .

So, we are finding that this
programis increasing the health and well -
being of our force and it is increasing our
ability to prepare folks to be able to do what
it is they cane in to do.

MT is also involved with the
program and they have nade a statenent at
fully-staffed that this is a DoD-w de best

initiative. And | think all the services, we
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are all trying to do this to our best of our
capability of the resources to put fol ks where
the service nenber is.

Just to conclude, | want to talk
just a little bit about the Behavior Health
Data Portal that was just nentioned. This is
sonething we are really excited about. W
have a tool that we are proliferating where we
can nmeasure how effective the treatnment is al
the way down to the individual provider across
our services. It is sonmething that we have a
web- based platformthat we can track that and
we have it. It is at every Arny nedi cal
treatnent facility site. And right now, we
are in the process of increasing the
proliferations. The hardware is in place and
now we are in the socialization phase of
phasing it in and this, too, is sonething that
we are wor ki ng across DoD on.

But in ternms of warm hand-off and
our ability to have seaml ess care from one

installation to another and one | ocation to
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another, it is pretty exciting where we are
headed.

| wll close there. And pending
any questions, thanks again. And | | ook
forward to our discussion.

CDR ROBSON: (Good afternoon. | am
Commander Kristie Robson. | am an energency
medi ci ne physician. M role is at the Bureau
of Medicine and Surgery in Falls Church. M
job position is Departnent Head of Cinica
Prograns. And | was appointed the Sexual
Assaul t Forensi c Exam Program Manager for the
Navy.

What | really want to do is
provide the clearest oversight | can in terns
of what our sexual assault response is for the
Navy. And | want to try to do it w thout
tal king too nuch to all the instructions
because | feel like | lose civilians when |
start talking to instructions. Ckay?

Il wll say we are standardi zed,

account abl e, and coordi nated and | eave it at
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that. Everything that we do is by

requi renent.

So, let me just say one of the
things in all of our instructions is that
sexual assault patients will be treated |ike
energency patients. They will be given
priority. And | don't know if anyone has
experienced the worst of an energency patient,
whi ch is when you have to call the code bl ue.
And when you call the code blue, everybody
comes running. And that is really what | want
to get across today. The Navy's response has
medi cal running, has |egal running, has
advocates running, and it is a response that
-- has crimnal support running -- and it is
a response that | have a hard tinme describing
because it is what | amliving every day.

But if you are a patient and you
conme into any of our MIFs in the Navy -- | am
al ready going to ruin nyself -- according to
t he BUMED 6310. 11A, we have a SAFE response

ready for you, which nmeans we have trained
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provider there to assist you with a forensic
exam

The ot her people that are going to
be com ng to your side, per victimcare
protocols, also to another instruction, are
vi cti madvocates. Qur SAPR victim advocate is
going to be wth you during this energency.
This is a person that is going to explain to
you all the jibber-jab that we deal wth every
day to understand your options. Wat does it
mean to be restricted? Wat does it nean to
be unrestricted? Wat does it nean to have
just a nedical? This doesn't -- when you are
I n an energency situation, you want soneone to
hel p gui de you.

We have SARCs there that hel p not
only to keep your record but to guide you
after this initial enmergency. W have victim
care. W have victimlegal counsel advocates
who are actually stationed wth the SAPR
victimadvocates and the SARCs. And this is

a new entity. And they have stood up in
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January and | have had themtalk to all our
SAFE providers. | had themtalk yesterday --
or on Monday from BUMED

This is an outstandi ng new
resource to help during this code. And I
think the best way to understand themis that
they are for you until you have peace of m nd.
And what that neans is, when our job is done
as nedical, they are there to ensure that.
Well, say that they got you noved fromthat
person where you were working with who
sexual ly assaulted you to a ship. And we wll
say if that ship just keeps depl oyi ng and you
can't get to your nental health appointnents,
that victimlegal counsel is going to ensure
that you are nmaking it to your nental health.

In addition to our victiml egal
counsel s, our NCI S agents, of course, it is
about getting the prosecution and using that
evi dence.

| could tal k about our chapl ai ns

who are now comng in to help. Gkay? They
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are there. They are your confidants in terns
of assi sting.

| could tell you that when we
col l ect your sexual assault forensic exam and
send it to our own lab, your lab tineis 70 to
78 days, once it hits the door, and everything
inthat kit is going to be run.

DEAN ANDERSON: |Is there any
backlog in the mlitary for sexual assault
Kits?

CDR ROBSON: That woul d be a
guestion you would have to address right to
USACIL. But | wll tell you because of the
UCMJ, we have to get you to trial in |less than
120 days, | don't believe a backlog is there.
Ckay, 70-78 days is when that thing hits their
door, they have to turn that around.

And | know in the news was about
Tennessee and t he backl ogs and Congress
| ooking into that but | could tell you from --
because | track everything, | know when those

SAFE kits were collected and | know that | got
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nmy evi dence back and was able to | ook at how
the quality of the evidence that was submtted
in a short anount of tine.

COL HAM  Dean, for your
informati on the Conparative Systens
Subcomm ttee, sonme nenbers of that
subcommttee did a site visit to USACIL and
the Georgia, I think it is GBI, Georgia Bureau
of Investigation Lab as a conparison and they
have all that specific information fromthem
| don't renmenber the nunber of days off the
top of ny head. The inportant thing that they
reported was as the Commander said, that tine
limt is for the entire kit, whereas, they
found the civilian lab, it is one lab, so it
I'S one process, was counting tinme periods for
each piece of evidence, which you m ght be
famliar wth.

CDR ROBSON: The bottomline is in
terms of taking care of our energency
patients, you have a full teamthat is

responding to the code. And what | try to
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tell our providers and what | try to tell ny

famly and friends when they say what is this
on the news | hear about sexual assault in the
mlitary, | say the sane thing. | say we are
there to help you fromdoor to recovery and
that is our m ssion every day.

So, that is all | have for you

CAPT RALPH: Al right, |ast one.

So, | can just agree with everything they
sai d.
| am John Ralph. | ama
psychol ogist. | have been in the Navy for 26

years. A variety of assignnents, both nedi cal
and operational. | amcurrently at BUMED
also. | amthe D rector of Psychol ogical
Health for Navy Medicine and the Chief of
Staff for Wwunded, 111, and Injured Prograns.
And I will just piggyback on a few
of the things ny coll eagues have said and try
to answer sone of the questions that | knew
that you had, just briefly. And then we can

talk wth Q and A
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In terms of our overall systemin
the Navy of nmental health care, simlar to
what the other services offer it is
predom nantly MIF-based, so based in our
clinics and hospitals with a conbi nati on of
active duty, federal enployee, and contract
providers. W have been relying a great deal
on contract providers over the last five or
Ssix years in particular, as we have tried to
pl us up our nental health resources in the
hospit al s.

A variety of specialties,
psychol ogi sts, psychiatrists, clinical social
wor kers, psych nursing, psych nurse
practitioners, about 1800 in all in terns of
mental health professionals at our hospitals.

And peopl e have said it a lot,
evi dence- based care. You know when you say
that, it sounds obvious. So hopefully, people
wll say aren't you -- hopefully you are using
care that there is sone evidence that it

wor ks. However, | will tell you in nenta
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health that hasn't al ways been the case. And
| would argue that in the mlitary our
enphasi s on actual treatnent nethods that have
been enpirically supported to be effective is
better than you will get pretty nmuch anywhere.

And |ike the Arny and the ot her
services, we do audits now of records,
particularly for PTSD and depression cases and
are just happy to see that we are between 80
and 90 percent conpliant wth the DoD/ VA
clinical practice guidelines. So these
evi dence- based practices that people are
usi ng.

That doesn't nean that the goal is
100 percent either. Just so you know, there
Is reasons wth individual patients that you
woul d stay within the standard of care and
maybe use sone alternative nethods. But
general |y speaking, we feel very confident
that our providers are trained in actually
usi ng evi dence-based practices for traum

patients, both conbat trauma, sexual assault
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trauma and ot her types of trauna.

We tal ked a | ot about enbedded
behavioral health. And if | could just
underscore that a little bit, | do think that
that is the wave of the future and the wave of
the present for mlitary nental health. For
the Navy, nost of those enbedded providers are
active duty. Not all but nost. And we have
them at Marine Corps reginents and in our
| arge seagoi ng platforms, Special Operations
units.

That i ncreases access, you are
right. You can just -- you know you don't
have to call the hospital and make an
appoi ntnrent and | eave work for half a day,
have everyone ask where you are going, where
were you, you just wal k down the hall and see
the person that you see all the tine. And
froma nental health provider's perspective,
it really increases the wllingness of people
to conme see you, since they know that you are

around. They know that you are going through
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the sane thing that they are going through.

It is a stignma reduction tool and it is an
access to care tool, that | think all the
servi ces have found to have been very, very
effective. And so, we want to see that
continuing as nuch as possible.
Agai n, we have been plussing up
our nunbers a great deal as the demand has
i ncreased. W spend about 220 mllion just in
suppl enental funding to increase our
behavi oral health providers throughout the
system And as Captain Col ston said, probably
a quadrupling of these resources since 2001.
And again, just to underscore, |
won't go into all this detail but the
Behavioral Health Data Portal, great system
The whole idea of -- and again, this is |like
t he evi dence-based care. How do you know your
patients are getting better? You would think
that that would be sonething that could be
denonstrated nationally by nental health

people, but typically it is not. W wll
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traditionally do a | ot of outcone netrics |ike
custoner satisfaction, patient satisfaction,
or how long do they have to wait to get an
appoi ntnment. None of that tells you whet her
your patients are actually getting better.
And this is a tool by which we can do that in
a systematic way that is the sane for all the
services. And | think that is a great, great
initiative.

We had sonething simlar in the
Navy that wasn't deployed as far-reaching and
so we are happy to switch over to the Arny
system so we can all be doing the sane thing.
But | think the way we are going and the
t hi ngs that we have | earned over the | ast
several years in ternms of giving focused
evi dence- based care, tracking treatnent
out cones, and increasing access, reducing
stigma through these enbedded providers have
been great initiatives, not that we don't have
alot to learn of course, but | think those

have been great inprovenents.
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And real quick, | amsure we wl
be getting into sone of this. One of the
guesti ons was about the release of counseling
records to commands and | can tal k about that
briefly. For those who seek nental health
care for issues related to sexual assault, it
IS the sane rules as it is for any person
seeking nental health care. This is governed
by an instruction, a DoD instruction. But for
mental health providers, by regulation, there
I's the presunption of nondisclosure to
commands for any issue, unless specific
criteria are net. And nost of those criteria
are the sane as the criteria you have in the
civilian world. The sane limts to
confidentiality exist: harmto self, harmto
ot hers, abuse going on that nust be reported,
and things of that sort.

In the mlitary there is in the
DoD instruction also reference to inpact of
the mssion as well. So, there could be sone

di scl osures related to that. But those are
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few and far between. It really has to be
related to soneone's deployability, duty
status. |If they are hospitalized, if there is
sone reason they are not able to function at
work in an noticeable way to the conmander or
If they are going to sonehow i npact the
overall mssion of the unit, then that woul d
be sonet hing that woul d be communi cated. So,
that is unlike the civilian world.

Yes?

CDR KING So when it is
communi cat ed, what |evel of material is
communi cated to the commander?

CAPT RALPH: The m ni nrum anount of
mat eri al necessary to satisfy the purpose of
the disclosure is what the instruction says.

DEAN ANDERSON: Yes, but that is
everything. | nean, that is the existence of
post-traumatic stress disorder or --

CAPT RALPH  Well, it wouldn't be
a diagnosis unless there was a need to give a

di agnosi s.
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DEAN ANDERSON: Well so that is

interesting. One of ny questions was, IS it
the fact of treatnent that is therapy or

medi cations or is it the diagnosis, either
self-reported or diagnosed -- a self-reported
condition or a diagnosis froman authority
figure that is -- or rather froma nental

heal th professional that is transmtted to the
commandi ng of ficer, should the conmandi ng

of ficer ask you, hey, what is up with this
person; is she prepared for conbat duty?

CAPT RALPH Wl |l again, you can
only answer that in the mnimalist way to
answer this particular question.

DEAN ANDERSON:  Ri ght.

CAPT RALPH So are they prepared
for conbat duty? Well, are they fully
depl oyabl e? Can they carry a weapon? Do they
have a safety plan?

DEAN ANDERSON: Right. And so
|l et's say soneone is in serious trauna and she

has posttraunatic stress disorder or he has
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posttraunmati c stress disorder as a result of
a sexual assault that happened on duty. In
your assessnent, is that the kind of thing
that inpacts one's ability to carry a weapon?

CAPT RALPH It could. It depends
on the situation. You always have to take
t hat .

DEAN ANDERSON:  Ri ght.

CAPT RALPH  So you coul d say,
this person is engaged in care for which in ny
judgnent they shouldn't carry a weapon. And
that woul d be sonething the CO woul d have to
know. Because it would Iimt their
functioning at work, depending on their job.

DEAN ANDERSON: Right. It would
al so deter them from seeking nental health
assi stance, potentially.

CAPT RALPH: Yes, a fear that the
care woul d render themunfit to do a job that
they wanted to do.

DEAN ANDERSON: I npact their

career trajectory.

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 269
CAPT RALPH: Well that is, again,

you are tal king about an issue wth nental
health care or nedical care of all sorts in
the mlitary. Because all sorts of care could
potentially come with that.

DEAN ANDERSON: Right. But we
have heard fromvictinms who have indicated
either fear that seeking nental health
treatment woul d inpact their career trajectory
in the mlitary and/or those who have had
their nmental health treatnent inpact their
career trajectory.

And we are considering how to deal
wi th that because it should not be that a
victims potential to excel inthe mlitary is
curtailed by their own victim zation. And yet
It appears that the regulations that allow for
the disclosure to commanding officers in
exactly the circunstances that you are
identifying nmay deter victins from seeking
appropriate nental health assistance or nay

deter victinms fromreporting at all.
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CAPT RALPH  Yes, it is a tough

guestion. And | do agree with you. This
isn't an issue specific to sexual assault at
all. Wth nmental health care, specifically,
we deal with this issue all the tine.

DEAN ANDERSON:  Ri ght.

CAPT RALPH: So as a nental health
provider, let nme just say a few things. One,
in ny experience it is extrenely rare for the
seeking of nental health care to inpact one's
mlitary trajectory, career trajectory, or
duty status. It is by far the exception,
rather than the rule. But it could happen and
peopl e know it could happen. | think the
perception of that plays a big role in whether
peopl e decide to seek care or not.

| think, and this is ne tal king,
since | amthe one sitting here able to do the
tal king. You know we do have sone work to do
interns of stigna. W talk about stignm
reduction usually in ternms of marketing,

convi nci ng peopl e that hey, cone seek help.
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We encourage it. | do think --

DEAN ANDERSON:  This is exactly
the stigma.

CAPT RALPH:  Right. | do think
the mlitary as a whol e needs sone work
related to what extent do we have rules in
pl ace that do inpact careers, if you seek
care.

We are going in the right
direction. | know for Navy nedici ne now, you
can now work in the nuclear reactor of a
submarine and still be on antidepressant
medi cation. That is a recent change. That is
a step in the right direction. Before, you
couldn't be. |If you took anti depressants, you
were disqualified for sub duty, nuc duty,
aviation duty, all sorts of types of duties.

There is other rules like that in
pl ace and that is not good. | do think that we
need to take a hard | ook at those kinds of
t hi ngs and those proposals are in the works.

And how nuch traction we wll get fromthat,
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time will tell. But we don't want to

di scourage people from seeking care. W
certainly don't want to encourage themon the
one hand but then neanwhile have policies in
pl ace that do di scourage them

COL SCHENCK: But it is generally
not just nental health issues. It is nedical
issues as well. | was in the Arny, John, Bil
was in the Arny. And back in the day, you
didn't want to go on profile. You didn't want
to go to nedical treatnent. | nean | self-
nmedi cated ny entire career.

(Laughter.)

COL SCHENCK: | woul d have birthed
my own child if it would have kept nme -- it
woul dn't have gone in ny mlitary record
because you don't want to be | ooked at as a
slacker. But | think what you are saying is
there are inprovenents. And what you have
said is just really inpressive to ne that the
advancenents --

MR CASSARA: Well it is true iIn
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all areas of PTSD. | nean, a soldier who gets
a traumatic brain injury while depl oyed
t hrough no fault of his own or her own,
obviously, is still going to face the sane
issues in ternms of it is going to inpact their
deployability. 1t is going to inpact whether
or not they can have a security cl earance,
potentially.
CDR ROBSON: It is for their
safety and the safety of those around them
CAPT RALPH: Absol utely.
Absolutely. | agree conpletely.

COL HAM Is the decision left to

the medical provider? In other words -- take
it out of sexual assault -- an aviator cones
to you and is having, | don't know, a

di squal i fying nedical condition. Pick one.
M gr ai ne headaches where they have auras and
they can't see, if that would be a
di squal i fying condition.
CAPT COLSTON: In fact, it is not

anynor e.
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COL HAM Ckay. Pick sonething.

| don't know. Pick sonething and then what
happens? Do you have a duty to report to the
commander that this person has a disqualifying
condition -- do you have to say what it is?
Is it up to you? A) is it upto you to
determ ne as a doctor that person has a
di squalifying condition? B) Wen you go to
t he commander and say, it is ny professional
medi cal opinion that this person has a
di squal i fying nedi cal condition that
di squalifies them fromwhatever, is that a
reconmendation to the commander? |s that a
bi ndi ng deci sion on the commander? And what
body deci des what those disqualifying
conditions are? Is it all nedical
prof essi onal s? Legal professionals? | don't
know.

CDR ROBSON: | can answer as a
flight surgeon because that was the community
| served in. And | not only served in

aviation but it was the nuclear community.
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So, you had two things that you were dealing
with, your ability to fly and your PRP, your
personal reliability program And so you had
two different ways that could put you down.

And so, you know, | didn't have
any friends to hang out with. No one wanted
to --

(Laughter.)

CDR ROBSON: But the bottomline
to that is yes, our Man Med, our Manual of
Medi ci ne that says what is disqualifying
conditions, you have that, according to the
personal reliability program multiple things
can put you dowmn. CGoing in the mddle of a
di vorce, ganbling, as we saw recently,
cheating certainly. They |ook at the whole
pi cture of --

DEAN ANDERSON:  So, whose
responsibility is it to report? |Is it your
responsibility to make that assessment and
then, on your own report? O do you wait for

the commandi ng officer to ask you to make the
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report on any particular individual? O how
does this get communi cated? By what
mechani snf?

CDR ROBSON: It is kind of a
magi cal systemthat we have. It is not
sonething that is transparent.

COL SCHENCK: Well, if a service
menber cones to you and they are a danger to
thensel ves or others, they are in infantry.

I mean in infantry, you have no security
I ssues. You are just going to be carrying a
weapon. Right?

So, if a service nenber cones to
you and they are suffering from General
Anxi ety Di sorder, GAD, but you believe they
are a danger to thenselves or others, are you
required to then report to the conmander or is
there sonething -- | nean what are your
responsibilities?

CDR ROBSON:  Aviation is very cut
and dry. You get a down chip. You don't fly.

And so, they put you --
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COL SCHENCK: | wunderstand. | am

tal ki ng about the general infantry. | nean |
was assigned with the aviation comand.

COL NEAL-WALDEN: W have a
profiling system And the first thing that
occurs is that there is a conversation with
the patient. And so there is a conversation
with that nenber, letting himknow that hey,

I am concerned about the severity of your
condition currently and this is what | am
recomrendi ng.

And so, they understand and it is
di scussed, even perhaps, how | ong we are going
to put this profile in place. And then the
profile may be renewed or extended or it may
be ended sooner, if there is a need for it.

BG MCGUI RE:  Coul d you explain
further what a profile is?

COL NEAL-WALDEN: Yes, a profile,
basically let's say sonmeone does cone in with
general i zed anxi ety disorder and --

M5. FERNANDEZ: Get nore specific.
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Sonebody who has just been sexually assaul ted

COL NEAL- WALDEN:  Yes.

M5. FERNANDEZ: -- and they show
up at your office. Wat are they presenting
wth -- wal k nme through a scenario they get
sonebody who says they can't go back to their
] ob.

COL NEAL-WALDEN: Well, for a
sexual assault, it is going to depend on the
synptons that they are having. Let's say they
are pretty distraught, this has just occurred
and they just don't feel |ike they can
concentrate enough to do their job. You know,
they may be Security Forces or they may be a
cal mguy or gal, whatever, but they just feel
i ke they can't concentrate enough.

So, let's take Security Forces.
Wth Security Forces, that individual, there
I's going to be a discussion about maybe taking
themoff shift, or relieving them of duty

tenporarily.
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MS. FERNANDEZ: A discussion wth

COL NEAL-WALDEN: Wth the patient
first.

MS. FERNANDEZ: Ckay.

COL NEAL-WALDEN:  The di scussi on
iIs always with the patient.

DEAN ANDERSON:  What i f the
pati ent says, don't do it. It wll ruin ny
career?

COL NEAL-WALDEN: You have a
| onger discussion wwth themas well. And you
explain --

DEAN ANDERSON:  Wel |, then what
happens as a result of that |onger discussion?
You nmake a determ nation. R ght?

COL NEAL-WALDEN: Yes. And |
al ways present facts to them Because we have
actually, we have | ooked at our records over
years and we have done it nunmerous tines and
we have shown only in three percent of cases,

so three percent of our popul ation who seeks
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nmental health care, it is only three percent
t hat have an adverse inpact to their career
And of that three percent, 95 percent of those
I ndi vi dual s sought care |ate. So, they were
al ready having significant adm nistrative
I ssues at work and disciplinary issues at
wor K.

DEAN ANDERSON: Can you send t hat
study to us?

COL NEAL-WALDEN: Yes, | can.

DEAN ANDERSON: How recent is that
study and who is the popul ation?

REP. HOLTZMAN: Can whoever is

speaki ng speak | ouder or into the mke? I|I'm
sorry, | am having trouble hearing.
COL NEAL-WALDEN: | can get that

information fromthe Air Force Medica
Oper ations Agency for you.

REP. HOLTZMAN: | didn't hear the
question. |'msorry.

COL NEAL-WALDEN: It was a data

pull of all of the records.
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DEAN ANDERSON: So it was a random

sanpl e survey of people who had sought
treat nent ?
COL NEAL- WALDEN:  Yes.
DEAN ANDERSON:. The sel f -

identified that it had adversely affected

their --

COL NEAL- WALDEN: Yes.

DEAN ANDERSON:  And t hose who
didn't respond to the poll, were not counted

in the end?

COL NEAL-WALDEN: No, it was a
pull of our records. It wasn't a survey of
t he peopl e who sought hel p.

And so | nean, if soneone -- there
are a few cases where soneone may have dropped
out of care prematurely and we may not have
been able to track that they were discharged
fromthe service, but that is not an issue now
because victins of sexual assault are then
seen in the clinic prior to discharge anyway.

REP. HOLTZMAN: Can | ask anot her

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 282

set of questions about the actual treatnent of
sexual assault victins?

What kind of treatnent are
actually giving concretely? And how do you
define success? And is there success? Wat
are the outcones that you want to find in your
treatment of sonebody who cones -- presents to
you, as you call it?

CAPT COLSTON: So, | could speak
to that. 1In psychiatry we have really two
terms. One is remssion and the other is a
full response to treatnent.

Many, many fol ks, when they cone
to treatnent get sone type of inprovenent.
PTSD has 17 synptons. Al nost everybody who
cones to treatnent gets sone sort of --

REP. HOLTZMAN: But | just want
you to focus on sexual assault.

CAPT COLSTON:  Ckay.

REP. HOLTZMAN: | am not
interested, for the nonent, in the |arger

i ssue of PTSD. | aminterested in sexua

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 283

assault and the consequences of that.

CAPT COLSTON:  Ckay.

REP. HOLTZMAN. So, if you could
just focus your answer on that, please, sir.

CAPT COLSTON: So, in regard to
things that | mght see as a nental health
clinician stenming froma sexual assault -- by
the way as a clinician, by far, the mgjority
of cases that | have seen are in people who
were traumati zed i n devel opnent, fol ks who
were traumati zed antecedent to service. It
has actually been the exception, rather than
the rule, that sonebody has wal ked into ny
of fice secondary to a recent sexual assault.

You just don't see that a great deal of the

time.

Functional limtations. |Is this
patient still having recollections about the
trauma? |s this patient still struggling with

arousal synptons? |s this patient nunb or
detached? 1Is this patient avoiding cues to

the stressor for what happened to thenf? Are
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those things that are going away?

I f not, we have a nunber of things
In our armanentariumto nake you better, to
hel p you recover.

M5. FERNANDEZ: Can | stop you for
just a second? D d you just say that you are
not seeing sexual assault victins cone into
your office?

CAPT COLSTON: | am saying that
anong the majority of patients that | have
seen who have been sexually abused, sexually
assault would be in the mnority. So there
woul d be nore of other fornms of sexual abuse,
and that would include stuff that happened in
devel opnent, i nappropriate sexual touching --

REP. HOLTZMAN: Wen you say
devel opnent, were they a child?

CAPT COLSTON:  Yes, ma' am

REP. HOLTZMAN:. What does that
mean?

CAPT COLSTON: Yes, ma'am that is

exactly what | nean.
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M5. FERNANDEZ: Let ne just -- are

all of you not seeing sexual assault victins
cone to your offices?

COL NEAL-WALDEN: We are but the
vast -- and | agree with Captain Col ston, the
vast majority of sexual assault -- individuals
reporting sexual assault, it is prior to
service. But we are seeing new cases as well
because we all know that they do occur.

M5. FERNANDEZ: That is the
mnority you are saying. |s that true for the
rest of you?

DEAN ANDERSON: Yes, it sounds
like they don't wwsh it to harmtheir service.
Well, actually |let ne back up because that is
an assunption, a conclusion |I am maki ng that
IS possibly not based on what you are saying.

Do you think that there are cases
of sexual assault in which fol ks are not
seeking nental health treatnent?

COL NEAL-WALDEN: Yes, and |

bel i eve that happens in the civilian sector as
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wel | .

DEAN ANDERSON:  Sure, with
di fferent career consequences.

COL NEAL-WALDEN: Right. It is
very under-report ed.

CDR ROBSON: There are ot her ways
t hat people seek treatnent, though. Mlitary
OneSource was what the Captain started it off
first. And that is, you know, treatnent --
I"'msorry if | am speaking out of turn because
I amjust a dunb ER doc but peopl e choose
their treatnent.

Mlitary OneSource, you could type
back and forth with a counselor. You could
call wwth a counselor. You could pick up and
be seen out in town by a civilian counsel or.
There are nultiple ways to get help.

COL SCHENCK: Coul d you explain
that, the Mlitary OneSource, what it is?

REP. HOLTZMAN:. Can you speak up
whoever is asking that question? | couldn't

hear the question.
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CDR ROBSON: You can hear us | oud

and clear, right, m'an?

REP. HOLTZMAN: | can hear you
| oud and clear but | cannot hear the
guesti oner.

CDR ROBSON: Do we have anot her
m ke in the roonf

(Chorus of no.)

CDR ROBSON: W're sorry but the
guestioners are across the table, ma'am So,
we Wil just ask themto turn their vol une up.

CAPT RALPH: There are a host of
non- medi cal psychol ogi cal health services that
are available. So, these are services that
peopl e can use that aren't entered into their
nmedi cal record and are preclinical,
subcl i ni cal .

So for instance, Fleet and Famly
Support Centers have |icensed clinical social
wor kers but behavi oral health providers who
see cases of donestic abuse and others. The

Marine Corps has simlar things. Al the
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services have simlar things. Marine Famly
Li fe Counselors that are non-clinical. They
may be clinically trained but they are not in
a clinical role but they are enbedded within
operational units to be chaplain-Ilike wthout
t he chapl ai ncy.

So, Mlitary OneSource is one of
t hose options, where you can call and get it
IS non-nedical care, | believe, up to six
sessions and it doesn't get entered into your
medi cal record.

Now, the caveat of that is that if
you are a sexual assault victimwho is dealing
with trauma and it is not rising to the |evel
of a disorder that would be potentially
conpensabl e Ii ke PTSD, then you can get
treated at that level. It is not nedica
I nterventi on.

However, you do have a di sorder
that is depression. You neet the criteria for
depression or a chronic adjustnent disorder or

PTSD. That would have to be seen, if you
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wanted to be seen, in the nedical treatnent

facility.

So, there are a range of treatnent
opti ons.

COL SCHENCK: Well, when you go
when you are a victim-- | ama victimand |

want to go to nental health. You say
enbedded. Does that nean | wal k down the hall
or does that nean hey, |I'msigning out to go
to nental heal th?

And ny second question is, when
they go to you -- and they haven't discl osed
to the commander that they have been sexually
assaul ted. When they go to you and they tell
why they are there to see you and you deci de
for conversation that they need to be pulled
fromduty or they are just not ready to go
back, do you, when you tell the comrander,
recommend this person get a profile?

And for those of you who haven't
been in the mlitary, a profile is just a form

that says nedically not fit for duty at this
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time. Sprained ankle, you get a profile.

So, you would fill out the form
that Lisa has a profile. You don't disclose
what caused that profile. You don't disclose
that | amsuffering fromwhatever | am
suffering from You just say Lisa can't be a
| awyer right now, even though | practice.

(Laughter.)

COL SCHENCK: But anyway, you j ust
fill the formout and the commander never
woul d even know. You see what | nean?

So talk to ne about the enbedded.
Because in the old days, where exactly are you
going to sign out to? You put down nental
heal t h, ding, ding, ding.

LTC YOSICK: The biggest thing to
not get confused on is when we say enbedded,
we are still tal king about the sane quality of
care that you would get in a hospital.

COL SCHENCK: Even better care
There i s nore peopl e.

LTC YOSICK: The location is
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different.

COR KING Well, what is the
| ocation, | nean, in particular?

LTC YOSICK: W thin wal king
di stance from a barracks, operational center

BG MCGUI RE: See but it used to be
there was a real stigma with nental health
being in the nmental health wing or the nental
heal t h bui | di ng.

Now you are saying there is nental
health that -- here is ny regular doctor is
right here and the nental health is right next
door, the next office. 1In fact, they may even
have an adjoining door. So there is not that
stigma of going into that actual facility
sonmewher e.

COL HAM Can | give you a
personal exanple? | went to ny primary care
physi ci an several nonths ago conpl ai ni ng of
probl ens sl eeping. Down the hall three doors
I's the behavioral health guy. She gave ne

like a hall pass. | went outside. | saw him
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the next day. The sane building. The sane
hal | wvay. My doctor was next door. He wal ked
across the hall to talk to her.

| nmean, | ama living exanpl e of
this. And then | was referred out to a sleep
speci ali st who said yes, you have insomi a.

(Laughter.)

COL HAM And | said thank you
RSP. But that is a living exanple. | didn't
even know he was there. He was literally
five steps away and it didn't have a door on
it that said shrink. | didn't even know who
he was.

COL NEAL-WALDEN: What is so great
about that is that nost people, they go and
see their primary care provider first, whether
it is depression or if they have been sexually
assaul ted or they have any other sort of ache
or pain. That is where they are going to go.
And so that is why it is inportant that we
have those integrated behavioral health

providers right there.
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COL HAM Is that what you are

tal king about? 1Is that an exanple of it?

CAPT RALPH. It is different but
it is a great exanple.

REP. HOLTZMAN: Can | go back to
the question | asked?

CAPT RALPH. Al branches have
enbedded behavioral health providers in
primary care settings. | think what we were
tal ki ng about before was in operational
settings, so in the nedical departnment of the
ship. But still, we are all in primary care,
too, which is a great exanple as well.

M5. FERNANDEZ: Liz, go ahead.

REP. HOLTZMAN. Can | go back to
the question | asked a little while ago?
VWhich is | want to understand what works and
what is the actual treatnment for a sexual
assault victim And what do you consi der
wor ki ng?

This is all very vague and | nean

| amglad it is all evidence-based but what
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actually are you doing and what actually are
the outcones? Are peopl e quote-unquote cured?
What do you consider a "cure?" |Is there a
cure?

That is the part | would like to
understand a little bit nore about the nedical
aspect of this and the consequences for the
victim The nental, the positive outcones, if
there are any.

CAPT COLSTON:  So | think that
Commander Robson can speak to the nedical side
and | will speak to the nental health side, if
that is okay.

REP. HOLTZMAN: Yes, whatever.

CAPT COLSTON: So the natural
course of PTSD is toward recovery. So,

I ndi vi dual s have been traumatized for the

maj ority of human history. And | think that
we would all recognize that this was probably
a very different world before 1900, the way
that things operated. You saw death and

destruction around you, wonen functionally had
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no rights. It was just a very different
worl d. The anount of trauma that the average
human bei ng was exposed to was consi derably
hi gher than it is today.

So the way your brain circuits
work, we are all wired to process trauna
Ni ght mares are actually one way that we
process traunma. And nost of us have a
trajectory, absent any treatnent, where we get
better fromtrauma after we sustain a trauma

And in fact, sone fol ks get inured
to particular traumas and that is why fol ks
can junp out of airplanes again, and again,
and again, things along those |ines.

What types of care do we give?
Well, | ama psychiatrist. So, | give neds a
| ot for any type of anxiety disorder of which
PTSD is one. For fol ks who have been sexually
assaul ted, insomia is an overwhel m ng
synptom It is sonething that fol ks struggle
wth to a great deal and we have sl eep

adj uvants and we have various prograns to help
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you sl eep.

And of course we have a nunber of
therapies. And the thing about these
therapies is not only has there been a | ot of
the research been done in the mlitary, a
nunber of these therapies were devel oped in
sexual assault -- for sexual assault
survivors, |like cognitive processing therapy,

I magi nal exposures, prolonged exposure
t her api es.

Let ne make it really easy. One
way to expose yourself again, and again, and
again, and to change a piece of your brain
cal l ed your anygdal a that deals wth your
stress response is to experience it again, and
again, and again, in a safe place.

So one way that you can do it is
you can wite a trauma narrative. Now, that
I's not sonething you just walk into the office
and you wite a narrative about how you were
sexually traumati zed. That is sonething where

we devel op a therapeutic rapport and wel |
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after we have wal ked through skills and
vari ous behavi oral techni ques that you can use
to relax yourself, we work on sone sort of
exposure task. For sexual trauma, that m ght
be a narrative. It mght be an inmaginal
exposure, just as for soneone with a fear of
hei ghts or fear of flying, we are going to try
and get you on a plane again, and again, and
again. O if you have problens putting an OBA
on and you are in the Navy, we are going to
try and put that OBA on you again, and agai n,
and again, a breathing apparatus.

And these things work because that
Is the way that we are wired. They don't work
all the tine and sonetines fol ks do struggle
with synptons well after the exposure.
Especially as a child psychiatrist |I can tell
you | see a lot of fol ks who struggle with the
sequel ae of devel opnental traunma, be that
whether it manifests in regard to inpulsivity,
spendi ng, sex, substance abuse, things al ong

t hose | i nes.
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Ma' anf

MS. FERNANDEZ: Sequel ae? You
| ost ne.

CAPT COLSTON: Ckay. The after
effects. | apol ogi ze.

M5. FERNANDEZ: Onh, the after
effects of child abuse?

CAPT COLSTON: Yes. Child abuse,
negl ect .

REP. HOLTZMAN: So what kind of
hel p are people really -- | nean | know peopl e
going through this. But do you consider
sonething a cure? How do you know you have a
good outcone? How do you neasure that?

CAPT COLSTON: So Dr. Wodson, who
I's ny boss, actually just put out an
Instruction that said everybody is going to
get outcone neasures. And we picked a way to
do it, the Behavioral Health Data Portal, and
we actually have the first set of data on
about 70,000 patients who had PTSD. And what

those data showed is that a | ot of people had
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a response --

M5. FERNANDEZ: | hate do to this.
Sorry about ny legal interjections here. But
you keep nentioning PTSD. Because | am
thi nking that PTSD is one of the things that
sexual assault victins are nost likely to --

CAPT COLSTON: So i nsomi a,
depression, other fornms of anxiety. And
functional limtations. |f you are scanning
the horizon for danger constantly, you nay not
do all that well at work, especially early in
service. And we do see fol ks who have been
negl ect ed, abused, traumatized devel opnental |y
and they don't necessarily do as well as other
fol ks do.

JUDGE MARQUARDT: Do any of you
deal wth prevention?

REP. HOLTZMAN: Can | just get an
answer to that? | just want himto tell ne
what the outcones were. Please, can | get an
answer to that?

CAPT COLSTON:. Ckay, so we got our
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first data set on 70,000 patients. O those

70,000 patients, a few thousand of them
actual ly had neasures for PTSD, although we

al so get anxiety and depression neasures. And
we | ooked at that and there was an inprovenent
in the group. The inprovenent didn't equal a
full response in nost of the group and the
next thing to look at is hey, did these folks
get a full course of therapy?

As Todd said, 86 percent of folks
we know are getting evidence-based care. And
I would say, as a clinician, that is about
what | am seeing. There aren't a |ot of folks
that are getting Freudi an therapy or Jungi an
t herapy anynore when they conme in with a
particular problem W are focused on
recovery and | think that we have set up -- we
have clinical practice guidelines for PTSD.

We have clinical practice guidelines for
depression, suicide, all of those things. And
I think that nost of our clinicians are

trai ned on those.
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M5. FERNANDEZ: GOkay, can we ask

anot her questi on?

REP. HOLTZMAN:. All right, sorry.

M5. FERNANDEZ: No, Liz, this is a
followup to your question, | think.

Ckay, you had your 70,000 people
dataset. And you said that a portion of that
got better?

CAPT COLSTON:. Ckay. So, we just
put the instruction out. Dr. Wodson just
signed the instruction six nonths ago. So, a
| ot of people wouldn't have had two neasures
In any particul ar diagnostic spectrum an
anxi ety nmeasure, a depression neasure, a PTSD
nmeasure. But everybody gets those now when
you go into nental health care.

So the very first dataset, a | ot
of the cases were from H ckham which is out
I n Hawai i showed, hey, we have a coupl e of
fol ks that we al ready have two neasures for
even really early in the gane here.

M5. FERNANDEZ: Two neasures for?
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CAPT COLSTON: Two neasures. You

could do what is called a PTSD-17 or a PCL.

In essence, you sit down and we ask you do you
have any of these 17 diagnostic criteria for
PTSD? And you wite down which ones you have
and which ones you don't. And then those are
put in a conputerized data portal.

You get sone treatnent. You cone
back later, we |look at it again.

M5. FERNANDEZ: A pre- and post-
test?

CAPT COLSTON: A pre- and post-
test, absolutely.

BG MCGU RE: Can | also add to,
and it was based on ny experience in working
wi th the Suicide Prevention Task Force that |
stood up was that we also found, and tell ne
iIf this is not sone of your findings as well,
Is that if you experienced a traumatic
I nci dent and you i mredi ately sought hel p,
advi ce, childhood traumatic that manifests

over time, what is the |ikelihood of sone sort
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of positive return on treatnent, given the
time line of the event? The nost recent event
may be a better chance of a better outcone
vice, sonething that has been brewing for the
| ast 20 years. Tell ne.

CAPT COLSTON: And as far as the
science goes, it is inportant to know what we
don't know. And all patients are individuals.

So, | can't give you a nunber
because each patients is an individual.

Now, we do have a heal th-rel ated
behavi or survey and we | ook at okay, PTSD in
the force, incidence is one percent. So, one
in a hundred fol ks devel ops PTSD every year.
Preval ence is two percent. In folks who
haven't been sexually abused, the preval ence
Is only one percent. So, we know that people
who have been abused as opposed to haven't are
at nore ri sk.

We | ook at fol ks who were abused
before service. It is seven percent. So, it

is higher. It is three and a half tines
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hi gher, 250 percent higher. And we have a

nunmber of those surveys that | ook at suicide
and things al ong those |ines.

And of course -- oh, go ahead.

MS5. FERNANDEZ: (Going back to
Liz's question. So the jury is out on the
data of what works and what doesn't work. W
just don't have enough. |Is that --

CAPT COLSTON:  See, | would
di sagree with that. What | would say is that
we have very controlled studies from pl aces,
for instance, where John and | trained at
Nort hwest ern, where they take groups of
pati ents and they have | ooked at a particul ar
treatnment for depression or for anxiety, for
PTSD, and they say okay, we treated you for 12
weeks and you got this nuch percent better.

When you | ook at popul ations, it
Is a different ball gane because the node,
especially for psychiatry, the nunber of
visits, the nost common nunber of visits for

a psychiatrist, and this is civilian and
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mlitary, is one. That is what you would
often see.

Psychol ogists, it is a different
bal | gane. You know, | think -- | can't speak
for John but | could probably say you have
seen a |lot of folks for extended period of
therapy. So, it is all patient-specific. In
popul ations, the way to do it is to neasure
everyone and that is what we just started
doi ng.

CAPT RALPH.  These are conpli cated
questi ons and al nost phil osophi cal questi ons.
How do you know when a patient gets better?
And that is what we are just starting to
measure in a way that isn't really going on in
very many places with behavioral healthcare.
We know that we are using techniques that are
proven to work, based on real world studies.
So, we are doing that. Now, to what extent is
that manifesting itself in our patients? That
Is the data we are getting now.

You know t he question of when are
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they better and how better are they, that is

a very subjective judgnent, based on the

I ndi vidual patient. | nean the goals of
therapy are to help a person to overcone this
event in a way that they can have satisfying
rel ationshi ps and good functioning at work and
feel good about thenselves and generally
thrive as a person.

It doesn't nean that they |eave
this event as if it had never happened. It
doesn't nean it doesn't continue to inpact
them But it nmeans that they can approach
life and functioning in a fulfilling way. And
that is a very subjective call but we know and
I think that we will find that our patients
get better it is a difficult question to ask
do they get better enough. | nean, that
depends on the individual patients.

But | think we know that PTSD and
trauma and depression, we use these cognitive-
based and exposure-based treatnents that are

effective and there is every expectation of
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recovery for people. And | think it is true,
particularly for people that cone in and have
a wllingness to engage in treatnent pretty
soon after the event itself. | think those
peopl e have a very high |ikelihood of
successful outcone.

DEAN ANDERSON: Can | junp in and
ask a couple of questions? | have to | eave at
2:30, so | just want to nmake sure that | --

Despite ny skeptical questioning,
| am-- or in addition to ny skeptical
guestioning, | amdeeply inpressed with the
wor k that each of you do. And | amthrilled
to hear that the mlitary is engaging in
evi dence- based practices and that it seens
that you have cone a | ong way toward thinking
about assessnent and naking interventions that
are under conditions that are extrenely
difficult, successful interventions.

So, | appreciate the work that you
are all doing.

| wonder about fol ks who don't
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make it to you. And so | have a couple
guestions about that. One is, how do you get
to and treat people who do not report having
been sexually assaulted? Do people -- can
they, in the different services, sinply cone
to you and say confidentially, | have been
sexual |y assaulted? O are you nandatory
reporters to the command structure?

CDR ROBSON: W are mlitary
providers. W can take restricted reports, if
they want to get into that system

DEAN ANDERSON: Yes, | guess | am
wondering if they don't even want to do a
restricted report, they just want to talk to
you.

CAPT COLSTON: Not at all a
mandatory report. As a matter of fact, he
woul d be forbidden fromreporting that
I nformati on.

DEAN ANDERSON: Yes, that is what
| thought.

And what percentage of the sexual
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assault victins that you see, and by this I
don't nean peopl e who have been sexual |y
assaulted prior to their service. | nean
peopl e that small percentage that you

I ndi cated you are seei ng who have been
sexual ly assaulted in service and you are
seeing themshortly thereafter. Wat
percentage of those folks are engaged in a
full and unrestricted report versus restricted
reporting, if you could estimte?

CAPT COLSTON: | defer to Kristie.
Though | think in the |ast year, what were
t here, about 3,000 reports total ?

CDR ROBSON: Yes, and that neans
unwant ed sexual assault. | didn't bring ny
nunbers with me, ma'am |'msorry.

CAPT COLSTON: The unwant ed sexual
cont act .

So, getting to your first point
that making an estinmate of how nany assaults
were there or how nuch sexual abuse was there

inrelation to reports. Qur SAPRO office has
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estimated that it was --

DEAN ANDERSON:  No, no, no. | am
actually wondering in terns of your treatnent,
are you primarily treating folks who have nade
a decision to report in an unrestricted
fashion or are you primarily --

CDR ROBSON: | can give you
nunmbers. | wll tell you overall because this
Is what | measure. Since Cctober, we have
done a total of 88. And all around the gl obe,
88 total sexual assault forensic exans.

That's it. And so out of those, they are
of fered behavioral health referrals.

And so the only reason | say that
I's you would think 88 people out of 97 MIFs
and how many of them possibly could have seen
this group of people. It just gets dil uted.
So, | don't know that asking a person have you
seen - -

CAPT RALPH: |I'm having a hard
time answering that because | can think of

several exanples of both. | wanted to say it
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Is alnost even. | have seen nmany peopl e where
they have nmade a unrestricted report and it
the command is very aware and it is conmmon
knowl edge and others who don't want anyone to
know and still don't want anyone to know. And
it would not be within regulations to |et
peopl e know for those people that cone.

DEAN ANDERSON: Right. So, that is
hel pful. And | am wondering about whether or
not in your dial ogues, for those of you
actually primarily who do talk therapy, if in
the di al ogue with victinms who have either
chosen to nmake restricted or unrestricted
reports, if the question of collateral
consequences or collateral m sconduct charges
agai nst them has conme up as a notivation for
why they may choose not to nmake an
unrestricted report.

CAPT RALPH If that cones up in
t her apy?

DEAN ANDERSON: Does that cone up

I n therapy?

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 312
CAPT RALPH: It certainly can.

They may raise that in session | don't want to
report this to my conmand, | will get in
trouble, too, | was doing this. And that is
sonet hing that you tal k about in process.

You know it is all good fodder for
good therapy. |In terns of reporting, none of
that stuff | eaves the therapy session. Now,

I don't know if that is what you are getting
at but they are certainly things that are
topics that conme up

DEAN ANDERSON: Right. W are
sort of trying to grapple with what do to with
the question of collateral m sconduct charges
agai nst soneone who has nmade an all egati on of
sexual assault and to know that it can conme up
and has cone up in circunstances as possibly
notivator for not reporting, not making a full
report, is helpful to our deliberations.

Anot her question | had is we have
read a consi derabl e anount about tonic

immobility and peritraumatic dissociation and
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paralysis. And | wonder if those things, if
you have seen those things cone up as a reason
why i ndi vidual s engage in self-blanme and sone
of the very difficult psychol ogi cal
consequences of self-blame in these

ci rcunst ances.

| mean, obviously, they are not
identifying it as tonic immobility and
peritraumati c di ssociation but they are
identifying it as well why didn't |; why
couldn't | have. Do you know what | nean?
Those ways of conceptualizing and self-
critique.

CAPT RALPH: | don't think I have
ever had a patient who was a sexual assault
victimor a conbat victimwho didn't engage in
sel f - bl ane.

DEAN ANDERSON: This is hel pful.

CAPT RALPH: So, | don't know if
it Is due to those reasons you just said but
self-blanme, | think, is alnost universal after

a traumati c experience.
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CAPT COLSTON: And di ssoci ative

phenonena are really comon in fol ks who have
been traumati zed.

COL NEAL-WALDEN: The issue that
cones up nore frequently regarding coll ateral
m sconduct is al cohol use, under-aged al cohol
use. And so | think, ma'am you were asking
a question about prevention. And so that is
one of the areas of prevention that we focus
on doi ng nore education about al cohol use,
al cohol m suse and howit is handled if you do
come to nental health for treatnent.

Because j ust because soneone CONes
in for that care, it doesn't nean that they
are necessarily going to be discharged from
the mlitary or face disciplinary efforts.

You typically don't face any sort of

di sci plinary punishnment, unless you then fail
al cohol treatnent. And that is usually from
just refusing to cone, continuing to drink,
continuing to display m sconduct in various

ar eas.
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And so it is a |l ot about educating
that victim

CAPT COLSTON: | think it is
i nportant to tal k about the nunbers, too.
think the stories about personality disorder
separations are getting to be al nost
apocryphal now. | nean we had 4, 200
separations for personality disorder out of
1.5 mllion troops in 2007. Last year we had
300. That is 0.02 percent of the force or one
in 5 000 folks. And personality disorders, |
t hi nk everybody here has been in the workpl ace
and has had probl em enpl oyees. You know, the
estimate of the preval ence of personality
di sorders in the population is 20 percent, one
in five. And we separate one in 5, 000.

DEAN ANDERSON: And do you see
personal ity disorder discharges that you have
identified as being associated wth sexual
assaul ts?

CAPT COLSTON: | have never seen

one, ever. And that is in 15 years of doing
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this.

MS5. FERNANDEZ: Wiat qualifies as
a personality disorder?

CAPT COLSTON: You know, a great
exanple, and | will use a fenmal e exanpl e now.
So Genn Close in "Fatal Attraction."” That is
a person who had a personality disorder

DEAN ANDERSON: Wiat was t hat
personal ity disorder?

CAPT COLSTON: | would say m xed.
It was sone sort of cluster B personality
di sorder, a mxture of borderline personality
di sorder and sone ot her very dangerous things,
anti social behavior. But it is just not
sonet hing that is happening.

Also, ma'am | wanted to speak to
your sense that hey, we have got fol ks that we
can make this absolute call on whether they
are a risk to thensel ves or others or not.

And that is just not the way it is. CQur
heal t h-rel at ed behavi or survey we | ooked at

f ol ks who have had suicidal ideation in the
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mlitary. That is ten percent. So, that is
150, 000 folks. W couldn't have | egions of
psychi atrists take care of that particul ar
I ssue. So, there is obviously a continuum

Wien | deployed with John and we
were taking care of the anterograde troops
going into lraq, what | would see a |ot --
seven tinmes | saw soneone who was hom ci dal
Well, if you are hom cidal towards soneone
el se and if you are not manic, you are not
psychotic, and you are not delirious, |I am
sending you to the brig. | amsending you
over to General MCuire there.

And | have a split fiduciary role
and that is what | need to do because of that
split fiduciary role.

Now, with regard to suicide, there
is all kinds of things in the conti nuum And
judging immnent risk, and we have a fair
amount of literature on that and we are not
that good at it. W are not good at it in

mental health and we are even worse at it as
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| eaders. So, that | just wanted to get out
t here.

DEAN ANDERSON: | f soneone cane
forward with suicidal ideation or reports of
experiencing that, is that sonething that
automatically you woul d deci de disqualifies
them from conbat duty?

CAPT COLSTON:  Absolutely not.

DEAN ANDERSON: It is just too
conmon?

CAPT COLSTON: Too common and
there are 50 forensic risk factors that are
associ ated with conpleting suicide. The
bi ggest one and the nbst robust one is being
a male. And 85 percent of our service is nale
and a | ot of us carry weapons.

And you don't even need to have a
mental health disorder. You just have
sonet hi ng bad happen, your girlfriend left you
and you are 18-years-old, and you are

I mpul sive, and you end up dead.
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CAPT RALPH: Yes, and |ike al

things we are tal king about, suicidality is
not a categorical distinction. It is on a
conti nuum So many people wll have sui ci dal
t houghts, vague thoughts, no plan, no intent
to carry themout, no real apparent neans for
whi ch they may inpul sively use. | nean, when
you take into account all those factors, you
take into account the environnent that they
are goi ng back to when you |l eave, and in the
vast majority of cases soneone wth suicidal
i deation wll just go back to work and
continue working and hopefully continue their
treat nent regi nen

But again, there are only specific
thi ngs that can be reveal ed and the presence
of suicidal ideation is not one of those
things. Now, it depends if it gets to a point
where they can't performtheir duties or can't
go back to work, then that is different.

JUDGE MARQUARDT: Do you all treat

t he perpetrators?
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CAPT COLSTON: Yes.

CAPT RALPH  Yes.

DEAN ANDERSON: How often? How
conmmon is it that you see that?

CAPT RALPH  Again, | should have,
| mean nunbers are hard to conme by. But in ny
experience the main reason you treat a
perpetrator i s because they are in a great
deal of |egal trouble, undergoing a great deal
of stress and you are dealing with those kinds
of issues. | have not experienced a treatnent
of a perpetrator who wanted help with a sexual
devi ance or sonething al ong those |ines.

BG MCGUI RE:  Most of that is done
I n prison.

CAPT RALPH: That is right. That
happens in jail. But for the vast mpjority of
perpetrators are under a great deal of stress
and problens and so that is why they woul d
seek out care.

CAPT COLSTON: And so the nost

conmon reason | would do that is as a great
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psychi atri st.

MS. FERNANDEZ: Meg, did you have
a question?

M5. GARVIN. | did. Sorry. The
phone was still blinking. | thought there was
a pause.

Ckay, ny question is not rel ated
specifically to what we were just talking
about. But it goes back to sonething that two
of the witnesses |I think nentioned. And that
Is kind of the absolute nature of kind of the
privilege over the information that you
received fromthe folks you are serving from
your clients.

And | am just curious whether any
of you have seen -- and it sounds |ike the
nunbers are relatively | ow that you have seen
or that anyone has seen a sexual assault
victimwho is dealing wwth a current sexual
assault. So, | inmagine that the nunber gets
even small of a sexual assault victimthat you

are seeing dealing with a current sexua
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assault whose case is al so going through the
court-martial process. But if you have seen

t hose, have you seen subpoenas for or requests
for your counseling records? And if so, what
IS the process in dealing with those? From
prosecuti on or defense.

COL NEAL-WALDEN: | have seen
that. For three years | worked at the United
States Air Force Acadeny as a psychologist in
the Chief of Sexual Assault Services.

So, during that tinme, you have
col | ege-aged students. Typically there is
al cohol involved. And so | saw a fair nunber
of victinse as well as the alleged perpetrators
who were coming in for coping skills, saying
that they hadn't sexually assaulted soneone
because they thought it was consensual. So,
| provided care on both sides.

And then -- I'msorry. Wat was
t he second part of your question?

BG MCGQUI RE: Have you been

subpoenaed.
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COL NEAL-WALDEN:  Ch, subpoenaed.

Yes. | amtrying to renenber. | have been
subpoenaed probably at |east a handful of
times. In a few of the cases, they ended up
we were all prepared and then it was cancel ed.
And | think part of that is just because it is
such a sensitive topic. And for victins to
then go forward to trial, it can be very
damaging to them And just a difficult thing
for themto even want to deal with

COL HAM That was your personal
appearance. You were requested to appear
personally or --

COL NEAL- WALDEN:  No.

COL HAM -- you were requested to
bring docunents?

COL NEAL-WALDEN:  No, not
docunents. No. | was requested to cone and
provi de testinony.

We do not --

COL HAM  For which side. Do you

know?
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NEAL- WALDEN: The victim

4 8

HAM  So, testinony for the
gover nnent ?

COL NEAL- WALDEN:  Yes.

COL HAM Ckay. On victiminpact.

COL NEAL- WALDEN: Yes.

DEAN ANDERSON: So the defense has
not subpoenaed you for the records?

COL HAM  Def ense has no subpoena
power .

COL NEAL-WALDEN: No. They w |
ask questions and we ask to see those specific
questions and we will usually even ask for
themin witing beforehand and that we can
give themthe answers to their questions,
which it is usually very, very m nor.

DEAN ANDERSON: So Col onel, let ne
understand. You said a handful of
ci rcunst ances you have been subpoenaed to give
testi nony.

COL NEAL- WALDEN: Yes.

DEAN ANDERSON: And t he outcone of
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those five or so circunstances were that nost
of them were the cases were di sm ssed because
the victimdecided not to proceed.

COL NEAL-WALDEN: I n one case, the
vi ctim deci ded not to proceed and there was
addi ti onal evidence which may have | ed people
to believe that she consent ed.

DEAN ANDERSON: I n the form of
what ki nd of evidence?

COL NEAL-WALDEN: There was sperm
on her shirt. And so it is ny understanding
that she did engage in sone acts but then
deci ded not to engage in other acts.

DEAN ANDERSON: So your testinony
didn't end up being rel evant.

COL NEAL- WALDEN:  Yes.

REP. HOLTZMAN: |If nobody has got
anot her question, | would just |ike to ask.
Sonebody towards the beginning of this session
referred to an article in the Atlantic Mounthly
and tal ked about the need for education

because of the absence or the |ack of adequate
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sexual boundari es.

| don't know who nmade that comrent
but could the person who did explain.

CAPT COLSTON: It was nme. And |
certainly wasn't saying that about the
mlitary. | was talking about fraternities in
America, which was what the article was about.
And the point | was nmaking is that fromthe
time that | assessed the mlitary in the md-
'80s and probably John, who is also on the
panel, could say this because we were both
ship drivers before we were docs, the culture
has changed significantly. For ne, it was
alnost like a line pre-Tail hook and post -
Tai | hook.

And after 1991, where | think the
Chi ef of Naval Operations lost his job, it has
just been a different ball ganme. | nean, we
get trafficking in persons training. W get
sexual harassnent training. W get sexual
assault training. And that starts from

recruit training.

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 327
| ran the psychiatry shop at G eat

Lakes and I know that there was a fair anount
of tinme devoted to that programm ng, both in
recruit training, which is only eight weeks

| ong, and then followed on at AT school,

whi ch is kind of your first, where you |l earn
technical skills inthe mlitary. So, sexual
assault is not okay. Trafficking in persons
Is not okay. And we hear that again, and
agai n, and agai n.

And of course in social research
that speaks to this, it is not hard and fast
finding the H ggs field research but | think
sone researchers at either Duke or University
of North Carolina actually | ooked at okay, we
actually train mal es who are the overwhel m ng
percentage of the perpetrators, both straight
and gay. Ninety-nine percent of the
perpetrators are nal es.

And we | ooked at kind of saying
okay, what is acceptable? Wat is acceptable

in the workpl ace? What is acceptable dating
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behavi or? What is acceptable behavior? How
do you conport yourself as an 18- to 25-year-
old male? And training folks seens to help.
It seens to help froma preventative
standpoint. Is it hard evidence? No, but it
Is something that we are definitely doing from
preventi on standpoint.

And we are doing that with
al cohol, too. It is okay not to drink in the
mlitary now. And as everybody here knows,
al cohol is seen in a lot of these incidents,
pretty much all of them

DEAN ANDERSON: Hugely hel pful.

M5. FERNANDEZ: Thank you very,

very nuch.
(Wher eupon, the foregoing matter
went off the record at 2:23 p.m
and went back on the record at
2:35 p.m)
MS. FERNANDEZ: Scott, why don't
you begin. Let ne say -- before | just say
begin -- let ne have the nenbers of the
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subcomm ttee introduce thenselves. And | just
want to thank you for your testinony.

JUDGE MARQUARDT: And |'m Chri stel
Mar quardt, forner judge of the Kansas Court of
Appeal s.

M5. FERNANDEZ: WMai Fernandez.
["'mw th the National Center for Victins of
Crinme.

COL SCHENCK: Lisa Schenck. |I'm
associ ate dean of academ c affairs at GW Law
School, a retired colonel who was on the Arny
Court.

BG MCQU RE: And |'m Col | een
MG@Qire. And |'mthe executive director of
Delta Ganma Fraternity but a fornmer provost
mar shal general of the Arny.

(Laught er)

MR, CASSARA: |'mBill Cassara.
I"'ma retired JAG officer and |I'man attorney
In private practice doing crimnal defense
wor K.

CDR KING |I'm Sherry King. |'m
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t he branch chief here now for the Victins

Servi ces Subcomm tt ee.

COL HAM  And |I'mPatty Ham |'m
the staff director. |It's nice to see you
again.

MR, SPRANCE: [|'mBill Sprance.

["'mw th DoD general counsel but |I'mthe
designated federal official for the Response
Systens Panel .

M5. FERNANDEZ: Sorry, they're on
t he phone. Meg and Liz?

M5. GARVIN. This is Meg @Garvin.
I"'ma |law professor at Lewis & Cark Law
School and the director of the National Crine
VictimLaw Institute.

REP HOLTZMAN. |'mLiz Holtzman.
I'"'ma fornmer Menber of Congress and | practice
law in New York City.

MS. FERNANDEZ: Scott.

MR BERKOWTZ: Al right. Well,
good afternoon. Thanks for the opportunity to

talk to you today. | know many of you were
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here last tine | talked to the panel so I']
try not to say all the sane things.

" m Scott Berkow tz, the founder
and president of the Rape, Abuse and I ncest
Nati onal Network, or RAINN which is the
nation's | argest anti-sexual violence
or gani zati on.

We run the National Sexual Assault
Hotline which is a partnership of about 1,000
sexual assault service providers around the
country.

We al so run the National Sexua
Assault Online Hotline. And then on behal f of
DoD we run the DoD Safe Help Iine although
"Il be focused here today on our civilian
wor K.

As |'m sure you know, nore than
237,000 people are sexually assaul ted each
year. The 1,000 or nore | ocal sexual assault
service prograns respond to an extensive array
of mental health, nedical, |egal and other

needs.
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And have been doing a great job
surveying both civilian audi ences and
particularly in many centers that are | ocated
near installations serving the mlitary
popul ati on.

The | ast few years have been
really difficult for | ocal rape crisis
centers. Mre than 7 percent have gone out of
business just in the last 5 years. By our
count those operating 24 hours declined from
about 1,150 to closer to 1,050 now.

And many nore of the survivors
have ended up nerging with | ocal donestic
vi ol ence services which in sone cases has | ed
to cutbacks in sexual assault services and
particularly for male victins. Because in
sone places when the donestic violence service
I's based out of a shelter they restrict or
they scal e back their services to nen because
they don't want nen at the donestic violence
shelter.

That's particularly a problem
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potentially for the mlitary users because
they are disproportionately male.

Just for exanple, about 11 percent
of users of our online hotline for civilians
are male. By contrast, about 34 percent of
the users of the DoD Safe Help line are nale.
So those cutbacks really I think potentially
restrict the services available to mlitary
fol ks who want to go off-installation

Many of the local crisis centers
are al so facing fundi ng problens which has | ed
to long waiting lists and service cutbacks in
many areas. A survey of centers |ast year
found that al nost 75 percent had | ost funding
in the previous year. And over half the
prograns in the country had reduced staff
through attrition or |ayoffs.

More than 1/3 of the centers said
they had a significant waiting list for
services, in sone cases as long as a year
Typically | ocal service providers run a 24-

hour hotline and have provided free or heavily
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di scounted i ndividual counseling and very
of ten group counseling to victinmns.

The normused to be that they
provided an unlimted nunber of sessions, but
t hese days nmany have scal ed that back and are
capping the availability of their sessions at
somewhere between 1 and 3 nonths we've seen
given their reduced capacity.

Even with the strong base of
vol unt eer support many prograns are struggling
to neet demand. And with the spotlight on
mlitary sexual assault and demand f or
services from-- for off-base services shows
little signs of slow ng.

So, | think that civilian
providers play an inportant part here and they
will continue to. But | think that in
t hi nki ng about the services available to
menbers of the mlitary just need to be
cogni zant that civilian providers are not in
a position to absorb a significant increase in

demand wi t hout any fundi ng.
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For nenbers of the mlitary
communi ty who experience sexual violence,
concerns about safety and confidentiality are
paranount, particularly those who have deci ded
to goto a civilian provider which is usually
because they're trying to keep word from bei ng
known on their installation, or fromtheir
chain of command.

So the first hurdle in hel ping
themis making them feel confident and safe
and supported. And the next hurdle is making
sure that civilian providers are equi pped to
provi de them appropri ate support services.

As we all know, the mlitary has
its owmn way of life in many respects, its own
culture and of course its own | aws.
Communi ty- based service providers that are
unfam liar wth that culture often struggle
with working with survivors com ng fromthat
background. Specialized training | think is
really crucial for civilian providers that are

serving mlitary popul ations.
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But training is available nowto a
degree. RAINN, for instance, provides an
online course for civilian providers on
hel ping mlitary victins. The Justice
Departnent has partnered with DoD to provide
an in-person training course. And | believe
that has been or is going to be expanded to an
online course as well.

Several hundred | ocal rape crisis
centers have put their staff and vol unteers
t hrough our training course. But because
there's so nuch turnover, particularly anong
hotline volunteers | would guess that only a
pretty small percentage of people who are
serving mlitary victins and civilian
provi ders have actually been through the
training. So that's | think sonmewhere where
there's opportunity to help them better serve
t hat audi ence.

Cut backs play a role here as well.
Sone providers have been forced to i nprovise

a lot. For instance, many have taken to --
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while their hotlines continue to operate 24
hours a day nany have taken to routing their
calls after hours to other response hotli nes.
For instance, the local suicide hotline.

And often the people staffing
those don't even have extensive sexual assault
training much |l ess extensive mlitary culture
training. So it's another chall enge.

Many civilian providers are
| ooking to do nore. In California, for
exanpl e, they've -- a group of providers have
been | obbying the state | egislature for
funding specifically to serve mlitary
victins.

And there's also been in a nunber
of states a push to anend state victi m VOCA
regul ati ons, state victimconpensation |aws,
to allow funding for people in the mlitary
who are assaulted. But these are running up
against the fight for a finite pot of funding.

So, | think that conti nued

partnerships with local crisis centers is
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ideal and it's inportant to a significant
percentage of the mlitary popul ati on that
wants to go outside of the DoD system But
there's a ot of hurdles to get there.

And |' m happy to answer any
guesti ons.

MR, CASSARA: Scott, | have a
qui ck question. Has there been any breakdown
as to what percentage of perpetrators are nale
or femal e?

MR BERKOW TZ: W do, we have
provi ded data to SAPRO. But typically the
perpetrator when it's disclosed during a
session is nmale active duty.

MR, CASSARA: Do you know what
percentage? Seventy, eighty, ninety? It's
fairly high.

MR BERKOW TZ: Yes. | think,
believe it's over two-thirds but | can get
back with a percentage nunber.

REP HOLTZMAN. \What was the

guesti on?
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MR. CASSARA: |I'msorry, Liz. M

guestion was on those cases in which the male
was the victimwhether there was a percentage
breakdown as to whether the perpetrators were
male or female. Scott's answer was -- |'m
sorry, say again?

REP HOLTZMAN: Was there a second
guesti on?

MR, CASSARA:  No.

REP HOLTZMAN. Ch okay, sorry.

M5. FERNANDEZ: Do you have any
i dea of how many nmilitary are going off base
to get services? Do you have any sense of
t hat ?

MR. BERKOW TZ: | don't have hard
nunbers. W've talked to a |lot of |ocal
crisis centers. Typically those that are
outside areas where there is a large mlitary
popul ati on are seeing very few

Those who are in the inmedi ate
area of an installation, we've heard anywhere

froma couple a week to a couple of dozen a
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nmont h.

REP HOLTZMAN: To foll ow up on
that, why do you think mlitary personnel are
seeking services outside the mlitary base?

MR BERKOWTZ: | think it's
usual |y because they feel the need to really
go to any length to keep it confidential from
their peers and fromtheir conmmand. There's
sone reason.

| think that, while | don't have
data to support this I think you would find
that nmen m ght be nore likely to go off-

I nstallation because there's an extra bit of
stigma there to admtting to their coll eagues
that they were victim zed.

We definitely saw -- with our
online hotline we see a significantly higher
percentage of nmen using that than with our
t el ephone hotline because there's sort of that
cl oak of anonymty.

MS5. FERNANDEZ: Ms. Haist?

M5. HAIST: |'mPatty Haist and |
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represent a local rape crisis center that
Scott was referring to.

And the way | cane to be here,
Sherry and two other attorneys wth the
mlitary cane and visited Grand Rapi ds | ast
summer. And they spent the norning with our
prosecutor's office and | aw enforcenent and
then they spent the afternoon at the YWCA

And so | am here to tal k about
sonme of our services that are available. And
also I'mgoing to speak a bit about trauna-
i nformed services. That will nake sense when
| get there.

So, the history that the YWCA of
West Central M chigan, that's G and Rapids.
Qur community, our county serves -- or the
popul ati on of the county is close to 1
mllion.

So, the YWCA has been in existence
since 1900 in G and Rapids. And | cane to
work there in 1985. In 1990 we took over our

count yw de sexual assault services.
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And what we offered at the tine

was a 24-hour crisis line. W offered
advocacy to go to hospital energency roons, to
meet with victins. W offered crisis
counsel i ng and support groups.

And we had a quarterly neeting of
energency room nurses to nake sure that our
provi sion of services through the energency
roomwas neeting their needs.

And as a result of one of those
neetings a nurse brought to our attention the
concept of sexual assault nurse exam ners.

And so in 93 we started exam ning
whet her this is sonething that our community
woul d enbrace. Meaning judges and our
prosecuting attorneys. And then we got sone
funding to go visit other prograns. And it
was 1996 that we opened Mchigan's first
sexual assault nurse exam ner program

And since then, so over 17 years,
our nurses have conducted over 4,500

exam nations of sexual assault victins.
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W started wth the focus of
neeting the needs of victinms 13 and ol der.
And in the last 2 years we have expanded our
services to now i nclude pediatric patients.

Initially the other criteria was
that we woul d conduct an exam nation if the
assault happened within the last 72 hours.
And as a result of research that's been done
we have bunped that out to 96.

So, | think one of the reasons
that Sherry wanted ne to be here was to tal k
about the fact that we are unique in that
we're not hospital -based, the nurse exam ner
portion is not.

And it's part of an agency that
provi des very conprehensive services. The 24-
hour crisis line, crisis counseling, ongoing
t herapy and support groups.

So, the thing that | want to be
cl ear about is that we do not require a report
to law enforcenent for a victimto receive an

exam nation through the nurse exam ner
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pr ogr am

Back when we first started there
were prograns that had that requirenent and we
chose not to and are very proud of that. So
it's not -- the service is not dependent on
reporting to | aw enforcenent, but we certainly
encour age people to do that. And we | ook at
renoving barriers to reporting.

And again, initially when we first
opened we incorporated the interview of |aw
enforcenent with the nurse interview at the
sane tine. And over the years we have found
t hat even though on the one hand that nakes
sense, to elimnate one interview for the
benefit of the victim we have found that that
really is not best practice anynore. Because
nmedi cally the questions that the nurse asks
| aw enforcenent really doesn't get to know
about that. So, we now have separated out
those interviews.

The other thing that we have done

In our comunity with the Grand Rapids Police
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Departnent and the county sheriff's
departnent, those are our |argest two
departnents, we have a nenorandum of
understanding that if a victi mdoes not want
to nmake a report directly to | aw enforcenent
there is an opportunity for that victimto do
what we're calling an anonynous report.

And that has not been used a | ot
but when it has it's been really successf ul
where the victi mnmakes that anonynous report
and then weeks or maybe even nont hs down the
road may convert that report to an actua
standard report.

The thing that | think we offer in
havi ng nurse exam ner and all of our other
services in the sane building is that really
we try to nmake things as seam ess as possible
for victins who use our services.

After a sexual assault exam nation
we have a process by which we nake a foll ow up
phone call wthin days after the exam of

course with the victims perm ssion. And

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 346

t hrough that phone call just check to see how
she's doing and then offer counseling services
I f she hasn't sought that out on her own at

t hat point.

And t hen anot her foll ow up phone
call is conducted about 4 weeks post assault.
And again, just to check in and then to offer
t hose services again.

One of the things that we feel
that is really inportant in the process of a
victimreceiving the examthrough the nurse
exam ner programis not only is the nurse
i nvol ved obvi ously but we al so have an
advocate who is there.

And we see that the nurse has
their specific job to do. They are an
obj ective collector of forensic evidence.

Where the advocate's job is to be
that strong support for the victim The
advocate can be that hand to hold, or the
shoul der to cry on. And the additional roles

of the advocate providing advocacy in the
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crimnal justice system connecting that
victimto referral resources in the comunity.

The one thing | wanted to talk
about in terns of crisis counseling that's
avail able, that is offered, our staff who
provide that are bachelor's |evel trained.
They al so receive very extensive training,