9‐27.220 Grounds for Commencing or Declining Prosecution
The attorney for the government should commence or recommend Federal prosecution if he/she
believes that the person's conduct constitutes a Federal offense and that the admissible evidence will
probably be sufficient to obtain and sustain a conviction, unless, in his/her judgment, prosecution
should be declined because:
No substantial Federal interest would be served by prosecution;
The person is subject to effective prosecution in another jurisdiction; or
There exists an adequate non‐criminal alternative to prosecution.
Comment. USAM 9‐27.220 expresses the principle that, ordinarily, the attorney for the government
should initiate or recommend Federal prosecution if he/she believes that the person's conduct
constitutes a Federal offense and that the admissible evidence probably will be sufficient to obtain and
sustain a conviction. Evidence sufficient to sustain a conviction is required under Rule 29(a), Fed. R.
Crim. P., to avoid a judgment of acquittal. Moreover, both as a matter of fundamental fairness and in
the interest of the efficient administration of justice, no prosecution should be initiated against any
person unless the government believes that the person probably will be found guilty by an unbiased
trier of fact. In this connection, it should be noted that, when deciding whether to prosecute, the
government attorney need not have in hand all the evidence upon which he/she intends to rely at trial:
it is sufficient that he/she have a reasonable be lief that such evidence will be available and admissible
at the time of trial. Thus, for example, it would be proper to commence a prosecution though a key
witness is out of the country, so long as the witness's presence at trial could be expected with
reasonable certainty.
The potential that—despite the law and the facts that create a sound, prosecutable case—the factfinder
is likely to acquit the defendant because of the unpopularity of some factor involved in the prosecution
or because of the overwhelming popularity of the defendant or his/her cause, is not a factor prohibiting
prosecution. For example, in a civil rights case or a case involving an extremely popular political figure, it
might be clear that the evidence of guilt—viewed objectively by an unbiased factfinder—would be
sufficient to obtain and sustain a conviction, yet the prosecutor might reasonably doubt whether the
jury would convict. In such a case, despite his/her negative assessment of the likelihood of a guilty
verdict (based on factors extraneous to an objective view of the law and the facts), the prosecutor may
properly conclude that it is necessary and desirable to commence or recommend prosecution and allow
the criminal process to operate in accordance with its princip les.
Merely because the attorney for the government believes that a person's conduct constitutes a Federal
offense and that the admissible evidence will be sufficient to obtain and sustain a conviction, does not
mean that he/she necessarily should initiate or recommend prosecution: USAM 9‐27.220 notes three
situations in which the prosecutor may property decline to take action nonetheless: when no substantial
Federal interest would be served by prosecution; when the person is subject to effective prosecution in
another jurisdiction; and when there exists an adequate non‐criminal alternative to prosecution. It is left

to the judgment of the attorney for the government whether such a situation exists. In exercising that
judgment, the attorney for the government should consult USAM 9‐27.230, 9‐27.240, or 9‐27.250, as
appropriate.
[cited in USAM 6‐4.210; USAM 9‐10.060; USAM 9‐27.200; USAM 9‐28.300]
9‐27.230 Initiating and Declining Charges—Substantial Federal Interest
In determining whether prosecution should be declined because no substantial Federal interest would
be served by prosecution, the attorney for the government should weigh all relevant considerations,
including:

Federal law enforcement priorities;

The nature and seriousness of the offense;

The deterrent effect of prosecution;

The person's culpability in connection with the offense;

The person's history with respect to criminal activity;

The person's willingness to cooperate in the investigation or prosecution of others; and

The probable sentence or other consequences if the person is convicted.

Comment. USAM 9‐27.230 lists factors that may be relevant in determining whether prosecution should
be declined because no substantial Federal interest would be served by prosecution in a case in which
the person is believed to have committed a Federal offense and the admissible evidence is expected to
be sufficient to obtain and sustain a conviction. The list of relevant considerations is not intended to be

all‐inclusive. Obviously, not all of the factors will be applicable to every case, and in any particular case
one factor may deserve more weight than it might in another case.
Federal Law Enforcement Priorities. Federal law enforcement resources and Federal judicial resources
are not sufficient to permit prosecution of every alleged offense over which Federal jurisdiction exists.
Accordingly, in the interest of allocating its limited resources so as to achieve an effective nationwide
law enforcement program, from time to time the Department establishes national investigative and
prosecutorial priorities. These priorities are designed to focus Federal law enforcement efforts on those
matters within the Federal jurisdiction that are most deserving of Federal attention and are most likely
to be handled effectively at the Federal level. In addition, individual United States Attorneys may
establish their own priorities, within the national priorities, in order to concentrate their resources on
problems of particular local or regional significance. In weighing the Federal interest in a particular
prosecution, the attorney for the government s hould give careful consideration to the extent to which
prosecution would accord with established priorities.
Nature and Seriousness of Offense. It is important that limited Federal resources not be wasted in
prosecuting inconsequential cases or cases in which the violation is only technical. Thus, in determining
whether a substantial Federal interest exists that requires prosecution, the attorney for the government
should consider the nature and seriousness of the offense involved. A number of factors may be
relevant. One factor that is obviously of primary importance is the actual or potential impact of the
offense on the community and on the victim.
The impact of an offense on the community in which it is committed can be measured in several ways:
in terms of economic harm done to community interests; in terms of physical danger to the citizens or
damage to public property; and in terms of erosion of the inhabitants' peace of mind and sense of
security. In assessing the seriousness of the offense in these terms, the prosecutor may properly weigh
such questions as whether the violation is technical or relatively inconsequential in nature and what the
public attitude is toward prosecution under the circumstances of the case. The public may be
indifferent, or even opposed, to enforcement of the controlling statute whether on substantive grounds,
or because of a history of nonenforcement, or because the offense involves essentially a minor matter
of private concern and the victim is not interested in having it pursued. On the other hand, the nature
and circumstances of the offense, the identity of the offender or the victim, or t he attendant publicity,
may be such as to create strong public sentiment in favor of prosecution. While public interest, or lack
thereof, deserves the prosecutor's careful attention, it should not be used to justify a decision to
prosecute, or to take other action, that cannot be supported on other grounds. Public and professional
responsibility sometimes will require the choosing of a particularly unpopular course.
Economic, physical, and psychological considerations are also important in assessing the impact of the
offense on the victim. In this connection, it is appropriate for the prosecutor to take into account such
matters as the victim's age or health, and whether full or partial restitution has been made. Care should
be taken in weighing the matter of restitution, however, to ensure against contributing to an impression
that an offender can escape prosecution merely by returning the spoils of his/her crime.

Deterrent Effect of Prosecution. Deterrence of criminal conduct, whether it be criminal activity generally
or a specific type of criminal conduct, is one of the primary goals of the criminal law. This purpose
should be kept in mind, particularly when deciding whether a prosecution is warranted for an offense
that appears to be relatively minor; some offenses, although seemingly not of great importance by
themselves, if commonly committed would have a substantial cumulative impact on the community.

The Person's Culpability. Although the prosecutor has sufficient evidence of guilt, it is nevertheless
appropriate for him/her to give consideration to the degree of the person's culpability in connection
with the offenses, both in the abstract and in comparison with any others involved in the offense. If for
example, the person was a relatively minor participant in a criminal enterprise conducted by others, or
his/her motive was worthy, and no other circumstances require prosecution, the prosecutor might
reasonably conclude that some course other than prosecution would be appropriate.

The Person's Criminal History. If a person is known to have a prior conviction or is reasonably believed to
have engaged in criminal activity at an earlier time, this should, be considered in determining whether
to initiate or recommend Federal prosecution. In this connection particular attention should be given to
the nature of the person's prior criminal involvement, when it occurred, its relationship if any to the
present offense, and whether he/she previously avoided prosecution as a result of an agreement not to
prosecute in return for cooperation or as a result of an order compelling his/her testimony. By the same
token, a person's lack of prior criminal involvement or his/her previous cooperation with the law
enforcement officials should be given due consideration in appropriate cases.

The Person's Willingness to Cooperate. A person's willingness to cooperate in the investigation or
prosecution of others is another appropriate consideration in the determination whether a Federal
prosecution should be undertaken. Generally speaking, a willingness to cooperate should not by itself
relieve a person of criminal liability. There may be some cases, however, in which the value of a person's
cooperation clearly outweighs the Federal interest in prosecuting him/her. These matters are discussed
more fully below, in connection with plea agreements and non‐prosecution agreements in return for
cooperation.

The Person's Personal Circumstances. In some cases, the personal circumstances of an accused may be
relevant in determining whether to prosecute or to take other action. Some circumstances peculiar to
the accused, such as extreme youth, advanced age, or mental or physical impairment, may suggest that

prosecution is not the most appropriate response to his/her offense; other circumstances, such as the
fact that the accused occupied a position of trust or responsibility which he/she violated in committing
the offense, might weigh in favor of prosecution.
The Probable Sentence. In assessing the strength of the Federal interest in prosecution, the attorney for
the government should consider the sentence, or other consequence, that is likely to be imposed if
prosecution is successful, and whether such a sentence or other consequence would justify the time and
effort of prosecution. If the offender is already subject to a substantial sentence, or is already
incarcerated, as a result of a conviction for another offense, the prosecutor should weigh the likelihood
that another conviction will result in a meaningful addition to his/her sentence, might otherwise have a
deterrent effect, or is necessary to ensure that the offender's record accurately reflects the extent of
his/her criminal conduct. For example, it might be desirable to commence a bail‐jumping prosecution
against a person who already has been convicted of another offense so that law enforcement personnel
and judicial officers who encounter him/her in the future wil l be aware of the risk of releasing him/her
on bail. On the other hand, if the person is on probation or parole as a result of an earlier conviction, the
prosecutor should consider whether the public interest might better be served by instituting a
proceeding for violation of probation or revocation of parole, than by commencing a new prosecution.
The prosecutor should also be alert to the desirability of instituting prosecution to prevent the running
of the statute of limitations and to preserve the availability of a basis for an adequate sentence if there
appears to be a chance that an offender's prior conviction may be reversed on appeal or collateral
attack. Finally, if a person previously has been prosecuted in another jurisdiction for the same offense or
a closely related offense, the attorney for the government should consult existing departmental policy
statements on the subject of "successive prosecution" or "dual prosecution," depending on whether the
earlier prosecution w as Federal or nonfederal. See USAM 9‐2.031 (Petite Policy).

Just as there are factors that are appropriate to consider in determining whether a substantial Federal
interest would be served by prosecution in a particular case, there are considerations that deserve no
weight and should not influence the decision. These include the time and resources expended in Federal
investigation of the case. No amount of investigative effort warrants commencing a Federal prosecution
that is not fully justified on other grounds.
[cited in USAM 9‐2.031; USAM 9‐27.220]
9‐27.240 Initiating and Declining Charges—Prosecution in Another Jurisdiction
In determining whether prosecution should be declined because the person is subject to effective
prosecution in another jurisdiction, the attorney for the government should weigh all relevant
considerations, including:

The strength of the other jurisdiction's interest in prosecution;

The other jurisdictions ability and willingness to prosecute effectively; and

The probable sentence or other consequences if the person is convicted in the other jurisdiction.

Comment. In many instances, it may be possible to prosecute criminal conduct in more than one
jurisdiction. Although there may be instances in which a Federal prosecutor may wish to consider
deferring to prosecution in another Federal district, in most instances the choice will probably be
between Federal prosecution and prosecution by state or local authorities. USAM 9‐27.240 sets forth
three general considerations to be taken into account in determining whether a person is likely to be
prosecuted effectively in another jurisdiction: the strength of the jurisdiction's interest in prosecution;
its ability and willingness to prosecute effectively; and the probable sentence or other consequences if
the person is convicted. As indicated with respect to the considerations listed in paragraph 3, these
factors are illustrative only, and the attorney for the government should also consider any others that
appear relevant to his/her in a particular cas e.

The Strength of the Jurisdiction's Interest. The attorney for the government should consider the relative
Federal and state characteristics of the criminal conduct involved. Some offenses, even though in
violation of Federal law, are of particularly strong interest to the authorities of the state or local
jurisdiction in which they occur, either because of the nature of the offense, the identity of the offender
or victim, the fact that the investigation was conducted primarily by state or local investigators, or some
other circumstance. Whatever the reason, when it appears that the Federal interest in prosecution is
less substantial than the interest of state or local authorities, consideration should be given to referring
the case to those authorities rather than commencing or recommending a Federal prosecution.

Ability and Willingness to Prosecute Effectively. In assessing the likelihood of effective prosecution in
another jurisdiction, the attorney for the government should also consider the intent of the authorities
in that jurisdiction and whether that jurisdiction has the prosecutorial and judicial resources necessary
to undertake prosecution promptly and effectively. Other relevant factors might be legal or evidentiary
problems that might attend prosecution in the other jurisdiction. In addition, the Federal prosecutor
should be alert to any local conditions, attitudes, relationships, or other circumstances that might cast

doubt on the likelihood of the state or local authorities conducting a thorough and successful
prosecution.
Probable Sentence Upon Conviction. The ultimate measure of the potential for effective prosecution in
another jurisdiction is the sentence, or other consequence, that is likely to be imposed if the person is
convicted. In considering this factor, the attorney for the government should bear in mind not only the
statutory penalties in the jurisdiction and sentencing patterns in similar cases, but also, the particular
characteristics of the offense or, of the offender that might be relevant to sentencing. He/she should
also be alert to the possibility that a conviction under state law may, in some cases result in collateral
consequences for the defendant, such as disbarment, that might not follow upon a conviction under
Federal law.
[cited in USAM 5‐11.113; USAM 9‐27.220; USAM 9‐28.1100]
9‐27.250 Non‐Criminal Alternatives to Prosecution
In determining whether prosecution should be declined because there exists an adequate, non‐criminal
alternative to prosecution, the attorney for the government should consider all relevant factors,
including:
The sanctions available under the alternative means of disposition;
The likelihood that an effective sanction will be imposed; and
The effect of non‐criminal disposition on Federal law enforcement interests.
Comment. When a person has committed a Federal offense, it is important that the law respond
promptly, fairly, and effectively. This does not mean, however, that a criminal prosecution must be
initiated. In recognition of the fact that resort to the criminal process is not necessarily the only
appropriate response to serious forms of antisocial activity, Congress and state legislatures have
provided civil and administrative remedies for many types of conduct that may also be subject to
criminal sanction. Examples of such non‐criminal approaches include civil tax proceedings; civil actions
under the securities, customs, antitrust, or other regulatory laws; and reference of complaints to
licensing authorities or to professional organizations such as bar associations. Another potentially useful
alternative to prosecution in some cases is pretrial diversion. See USAM 9‐22.000.
Attorneys for the government should familiarize themselves with these alternatives and should consider
pursuing them if they are available in a particular case. Although on some occasions they should be
pursued in addition to the criminal law procedures, on other occasions they can be expected to provide
an effective substitute for criminal prosecution. In weighing the adequacy of such an alternative in a
particular case, the prosecutor should consider the nature and severity of the sanctions that could be
imposed, the likelihood that an adequate sanction would in fact be imposed, and the effect of such a
non‐criminal disposition on Federal law enforcement interests. It should be noted that referrals for non‐
criminal disposition may not include the transfer of grand jury material unless an order under Rule 6(e),

Federal Rules of Criminal Procedure, has been obtained. See United States v. Sells Engineering, Inc., 463
U.S. 418 (1983).
[cited in USAM 9‐27.220; USAM 9‐28.1100]
9‐27.260 Initiating and Declining Charges—Impermissible Considerations
In determining whether to commence or recommend prosecution or take other action against a person,
the attorney for the government should not be influenced by:
The person's race, religion, sex, national origin, or political association, activities or beliefs;
The attorney's own personal feelings concerning the person, the person's associates, or the victim; or
The possible affect of the decision on the attorney's own professional or personal circumstances.
Comment. USAM 9‐27.260 sets forth various matters that plainly should not influence the
determination whether to initiate or recommend prosecution or take other action. They are listed here
not because it is anticipated that any attorney for the government might allow them to affect his/her
judgment, but in order to make clear that Federal prosecutors will not be influenced by such improper
considerations. Of course, in a case in which a particular characteristic listed in subparagraph (1) is
pertinent to the offense (for example, in an immigration case the fact that the offender is not a United
States national, or in a civil rights case the fact that the victim and the offender are of different races),
the provision would not prohibit the prosecutor from considering it for the purpose intended by the
Congress.

[cited in USAM 8‐3.300]

