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P-ROCEEDI-NGS

12: 54 p. m

M5. FRIED: This neeting is open.

CHAIR HI LLMAN: Ckay. I'm
grateful for all the hard work everybody
already did this nmorning. And |I'mglad that
we can hear everyt hing.

So let's -- I"'mgrateful to Kelly
and her teamfor pulling everything together
for us ahead of tinme too. | knowit's a huge
help to nme in trying to review the vol une of
i nformation that we' ve already | ooked at.

So just before we start, just to
set the schedule. So we neet again on April
11th and we're going to hear fromthe Bureau
of Justice folks who are experts on the
statistical piece of this, because we want to
make sure we get that part right.

That's inportant to the fram ng of
all this conparative piece, understanding
rel ati ve nunbers that we have to do and don't

illumnate what's really happening in the
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mlitary as conpared to civilian
jurisdictions.

That's April 11th. W'Il al so have
final deliberations then. And then the report
is due April 18th. So that's our report out
to the RSP at the Subcomm tt ee.

So this afternoon we want to talk
t hrough as many of the recommendations as we
can in each of the sessions we tal ked about
this norning as we did last tine. Although
you'll have a chance to |ook as it goes
t hrough, we really should try to be as clear
as we can on what we're going to reconmend
t oday.

W'll wap up the rest of that on
April 11th and then we'll get the report out
to the RSP then on the 18th. So and then the
RSP neets twce in May with the first time to
review, to have the Subcommttee's report out.
And then the second tine to adopt a final
report.

Kel ly, should we tal k about any
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ot her | ogistical or admnistrative pieces
bef ore we begi n?

LTC MGOVERN: | just wanted --
don't want anyone to be surprised when you
receive the drafts which we'll be trying to
generate. The process is we take the
transcripts findings and reconmmendati ons. W
devel op those. W submt our drafts through
Col onel Ham and Maria, then to you all for
your track-changes, and you each individually
send themto us and we build in that.

And Dean H Il man w il have the
final say for what the report actually
contains, but it will be a conbination.
Wthin each finding and recomendati on, we can
have di ssenting or alternate views proposed.
So if in your edits you feel strongly about
sonet hi ng, please |let us know W can help
you develop that as an alternate
recomrendati on or dissenting opinion.

The general format of the report,

again, don't want you to be surprised. At
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this point we're not |ooking at a | ong
narrative with just findings and
reconmendati ons at the end.

It will be built off of these
tables wwth a finding, recommendation, bottom
line up front, we want people to read. |If
they want to continue to explore the topic,
they'll read the discussion paragraph where we
will cite your deliberations and the authority
where you cane up wth those findings and
reconmendat i ons.

So it wll actually be an
executive summary with an overall nethodol ogy.
And then one thing if we can do today as wel |,
we'll have the list of recommendations that we
want Congress to take action on. And the [|ist
of recomendati ons that we want DoD or the
Services to take action on.

And as we go back and revise
these, we wll -- it may do that in DTF- SAVS5,
we W |l charge those agencies or entities with

that responsibility rather than just saying
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this needs further study. Really try to hit

It home who needs to take action.

Then our findings and
recommendations wll be split up anong these
outlines. And again we may not cover
everything in the prosecution of a court
martial. W're going to cover those findings
and recommendations that we think are rel evant
-- or that you think are relevant and are
really pressing.

Then have a conpl ete table of
findings, recommendations that people can
refer to and enphases. So |I'mnot sure if
peopl e were expecting a | ong drawn out report,
but we don't think would be as effective at
this point or doable.

So we hope that you can help us
further develop these drafts which we'll be
submtting to you. But | hope to be getting
themto you next week for initial input.

So anmbitious, but by April 1st we

need to be having you all reading these
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materials for us.

CHAIR HILLMAN.  And just to

under stand that process, than you'll send out
a copy of the section of the report -- | nean
I think we'll likely do it section by section.

LTC McGOVERN: Yes pl ease.

CHAIR HI LLMAN:  And everybody w ||
have a chance to -- will we have a call when
we all talk about that? O howwll we
provi de comments to you on the draft?

LTC MGOVERN:. Col onel Ham you --
I would think you all provide your witten
comments and then we woul d have a conference
cal l.

COLONEL HAM  If you all provide
your witten comments to Lieutenant Col onel
McGovern, then she'll reflect everybody's
comments on a docunent that is sent back out
to you. But then Dean Hillman can use it to
facilitate a tel econference or neeting,
whi chever you decide. And you can go through

everybody's comments and asi des.
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CHAIR HHLLMAN: It wll be a

t el econf erence.

COLONEL HAM  And deci de which to
adopt, which draft would nodify, whatever the
consensus of the Subcommittee is. And that
wll then flesh out where there may be
al ternative opinions on things that we can
then hel p whoever that Subcommittee nenber is,
present those in witten form if there are
any.

LTC McGOVERN:  Right. And April
11th then will be a tinme for us to do a little
of that in person, but | think that wl]l
primarily be tying up the statistical and
survey anal ysis because we have not
deliberated on that a ot as a group.

COLONEL HAM  If | can nake one
| ogi stical point ma'am Dean Hillman, on the
5th and 6th of May, that's the next full RSP
neeting. That's going to be held at George
Washi ngton University School of Law. Sane

| ocation as the neeting on January 30th for

Neal R Gross and Co., Inc.
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t hose of you who were there.

And Dean Hillman, it's up to you
and the other Subcommttee Chairs on how you
determ ne to present your Subcommttee's
report to the full panel.

Whet her by you briefing it by
having -- | nean what ever options you think of
havi ng sone of your Subcomm ttee nenbers
there. However you determne to do it is up
to you.

M5. FRIED: And if | mght add, on
April 18th when the Panel gets the report,
that's for purposes of the individual Panel
menbers to read it. But the deliberation
happens on May 5th and 6t h.

LTC MGOVERN. Ri ght.

M5. FRIED: Right. And you'll be
setting. Thank you.

COLONEL HAM  We're just trying to
give a couple of weekends for the full Panel
nmenbers to be able to digest all three

Subconmi ttee reports.

Neal R Gross and Co., Inc.
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CHAIR HILLMAN:  Wiile we have

everybody, we should take comments on that
process. O while we have those of us who are
here, because we don't have everybody now.

Any comments on that process?

MR STRAND: No, we're getting the
report and then we're going to do track-
changes and then we'll send them back to
Kel ly.

CHAIR H LLMAN:  And you shoul d
anticipate a call or two after we -- as they
coordi nate those before the 18th. So actually
probably up until the 11th. Maybe we'll do a
call a couple of days before the 11th. Pick
up what we can an on the 11th.

But we want to give you all tine
to make the changes. So we need to cl ose out
our comments probably around the 11th I'd
guess. Don't you think?

LTC MGOVERN: R ght. And a few
nmenbers wll be traveling and may not be as

avai |l abl e.

Neal R Gross and Co., Inc.
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BRI GADI ER GENERAL DUNN:  Yes, |'m

out of the country until the 4th of April.

| eave on Saturday, so basically all of next
week. And then | won't be here on the 11th,
['11 be in Hawaii .

CHAIR HI LLMAN. That's fine. |If
you could coment on that tinme in there, that
should be fine. And | would think in ternms of
how we m ght report out, that seens
significant. Maybe we should take a nonent
just to talk about that.

| think we need to build sone
slides to present. This is going to be a
| arge set of findings for |ike what we did.

W need to communi cate how we went about this.

So the net hodol ogy piece that wll
be in the report, | think that we should have
you know, nenbers of the Subconmmttee, if you
can be there on May 5th and 6th, hel p present
the findings for the parts of the report that

you wor ked on. Because that's how we set this

up.

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 13

So if you're available on the 5th
or 6th, if you could let Kelly know. And
we'll -- and we'll try to have peopl e support
those parts of the briefing, because |I'd |like
for the Panel to hear fromthe people who have
been working on this throughout, because of
all the experiences that you' ve had and the
expertise that you bring to it. That's the
poi nt of the Subcommttee is to have sone
out si de experts help the Panel with figuring
out what to recommend here.

COLONEL HAM W have coor di nat ed
wth the Chair, Judge Jones on how she
f oresees, because we have to do the Federal
Regi ster notice shortly. And she wanted to
hear the Subcommttee report, then full Panel
del i berate on those matters. Then anot her
Subconmittee report, full Panel deliberate on
those matters.

| nstead of Subcomm ttee report,
Subconmittee report, Subcommttee report,

del i berate. She thought that woul d nake nore

Neal R Gross and Co., Inc.
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sense if the full Panel could deliberate
I mredi ately after hearing fromthe
Subcommi tt ee.

MR. BRYANT: By deliberations,
does that nean questions fromthe full Panel,
for nmenbers of the Subcommttee before --
okay, vyes.

COLONEL HAM  Yes, and | think
di scussi ons anongst the full Panel.

LTC McGOVERN:  Approxi mately four
hours per Subcomm ttee.

MR, BRYANT: Four per?

LTC McGOVERN:. Four hours per, yes
sir.

MR, BRYANT: kay. So they'll --

CHAIR HI LLMAN: Qurs is bigger,
so.

COLONEL HAM  And we do have
public coment already received.

M5. SAUNDERS: There's an extra
four hours work in there.

LTC MGOVERN: R ght. So if we

Neal R Gross and Co., Inc.
202-234- 4433
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recalls 6 My.

COLONEL HAM We have how many?
We have received sone comentary, so there
will be public comment presents both on the
5th and the 6th.

CHAIR HI LLMAN: Actual ly, can we
propose that -- | feel |ike what we're doing
Is sort of a baseline for the other two in
sone respects, right? Because we're | ooking
at the sort of process start to finish. And
we' re maki ng recommendations that are rel ated
actually to sone of what they're doing.
Should we do the first day?

BRI GADI ER GENERAL DUNN:. But, if
they're going into nore detail on sone of the
things that we have hit at a | esser |evel
maybe, but woul d cause us on the |last day to
just drop whol e sections out because they've
been addressed and cover our perspective. And
-- | nmean just sone of the stuff we've got
here is victim victim victim which |

suspect the Victins Subcommttee is going to

Neal R Gross and Co., Inc.
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cover in great detail.

COLONEL HAM  You know, there are
a couple of nenbers of the staff that, Staff
Director included, that have sat through
everything. So depending on your
del i berati ons over the next few days, there --
| can say thus far there really is not that
much overlap. And we can identify areas |
think for all the Subcomm ttees where there is
overlap. | think that would be permtted.

But it's really -- everything's
fallen into the three Subcommttee | anes, for
| ack of a better word. And if you're
addressing the sane sort of topic area, you're
addressing it through the prismof your
subject matter of your Subcommttee if that
makes sense.

There really is at this point not
too much overl ap

CHAIR HI LLMAN:. Okay. So we're
good to go. Investigations. General Dunn?

M. Strand?

Neal R Gross and Co., Inc.
202-234- 4433
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MR STRAND. |'d like to thank the

Gentlelady fromCalifornia for yielding the
remai nder of the tinme for today for
I nvesti gati on topics.

Real quickly, we're going to
hi ghl i ght sone of these things. W haven't
really fleshed out a lot of them Jan has
sone good notes on our discussions. So |I'm
going to run through sone of these, and
General Dunn if you have any input along the
way .

Patrol response, patrol officer
response, we believe that DoD has this right.
Basically we |imt the response to respondi ng
MPs, security forces, to just basically
provi di ng basic services to the victim
Protecting property, protecting the evidence.
And then referring it imediately to a
mlitary crimnal investigative organization.

So the nodel of Iimting patrol
officers, we are recommendi ng that we retain

that and sustain it.

Neal R Gross and Co., Inc.
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The next one, the next area is DoD
policy requires all sexual assaults be
I nvestigated by an MCIO. During sone of our
visits and sone of the information we received
fromthe field, particularly fromsone of the
MCl Gs, they have sone difficulty you know
doing that with the significant increase in
reports of things, cases they weren't working
bef ore the change.

So our recommendation is that they
utilize other resources within their offices,
outside their offices. For exanple NC'S could
bring the Marine CID into their offices, nuch
li ke we do wth drug suppression teans. Have
them work sonme of these other cases. And they
provi de investigative oversight.

Air Force could do the sane thing.
And then if need be, the Arny could do that as
wel | .

Special victins capability
response teans --

CHAIR HI LLMAN: Sorry, Russ, just

Neal R Gross and Co., Inc.
202-234- 4433
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one second there. So you're not recomendi ng
a change in the requirenent that the MO

I nvestigate, but you're recommendi ng

suppl ementing their resources by bringing in
agents fromother units, is that right?

MR STRAND: Correct. O
I nvestigators fromother units.

CHAIR H LLMAN. Ckay, or
I nvesti gators, okay.

MR, STRAND: O even in sone
cases, other |aw enforcenent.

BRI GADI ER GENERAL DUNN: But our
concept is there -- these are sort of one tier
down investigators. But since sexual assault
cases run the gamut from non-penetrative to
penetrative, that you know, perhaps there
could be sone -- under the supervision of the

MClI O that there could be sone split of abusing

t hem

MR, STRAND: And we think that
would still maintain the spirit of the
requi renent that they have a serious -- that

Neal R Gross and Co., Inc.
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t hey have the MCI O oversight. Because in sone
of those cases, in the grabbing and the
touchi ng cases, you know as well know wth sex
of fenders, they m ght have ot her cases, there
m ght be other difficulties. And we want to
make sure that we have one agency neet service
oversees that and can | ook for those potenti al
ot her i ssues.

CHAI R H LLMAN: Thank you.

MR. STRAND: You're wel cone nma' am

Special victins capability
response team The nulti-disciplinary
approach that civilians and nmany civilian
agenci es take, we want to -- basically our
recomrendation is, we think we're doing it
well. But we want the DoD to nonitor what
wor ks well for each service in each |ocation

That DoD be required to nonitor
and ensure sharing of services best practices
and ongoi ng wor ki ng groups. And consi der
recommendati on of changi ng the SVC requirenent

to a SARC requirenent.

Neal R Gross and Co., Inc.
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LTC MGOVERN: | just want to pose

for the group that sone of these
recomrendati ons may al ready be things being
done. Such as ongoi ng wor ki ng groups. And
that we m ght want to nmake -- and we know t hat
i nstall ations have SARCs and special victim
capabilities in the testinony that we've
hear d.

So | just ask for alittle nore
clarification on what you want to differently
then is already being done.

MR STRAND: Well as you said,
sone services and sonme organizations in sone
| ocations are doing it and sone aren't. So
what we're looking for is sone uniformty in
t hat .

So as we | ook at | anguage, as we
| ook at acronyns, as we | ook -- so for
exanpl e, you know the services have al
establ i shed sone sort of a review board for
sexual assault cases to see what the system

response is. And they all call themdifferent

Neal R Gross and Co., Inc.
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things. And then eventually they norph into

di fferent things.

Even what we're calling our
special victimcounsels in the different
services are called different things, and may
be norphing different things. Qur victim
advocates are called different things and
nor phing into different things.

Li ke nost services have a victim
advocate and a SARC. The Arny has SHARPs.
And they're different things. And there's
sone confusion anongst what that really neans.

And so just basically | ooking at -
- maki ngs sure we have working groups in the
services dealing wwth and tal king through sone
of these issues so we have a uni -- especially
wth joint basis and you know, Pentagon units,
and you know when you depl oy, there appears to
be sone confusion anong servi ce nenbers about
what this does and what this neans. So just
| ooking for sone uniformty in that.

BRI GADI ER GENERAL DUNN: | know to

Neal R Gross and Co., Inc.
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me that's sort of a victimfocused, so that
victims understand then in a depl oyed

envi ronnment on a joint base, you know what is
avai |l abl e and they understand the term nol ogy
across the board. Because in a joint

envi ronment you may not understand ot her

servi ce acronyns or designations.

LTC McGOVERN: Let ne, | just
wanted to nmake sure we're recomendi ng
sonet hi ng new rather than things that m ght
al ready be done. Such as DoD I G wor ki ng
groups continuing to nake sure MCI Os are doing
their jobs. | think that's already going on.
So | just want to --

MR, STRAND: That is going on.

CHAIR H LLMAN.  Wsat do you think
about us though go ahead and stating actually,
we could state that this is what should
happen. W recognize sone of it already is
and then cite specifically to that.

Because | feel like putting our

I nprimatur on existing practices hel ps i nprove

Neal R Gross and Co., Inc.
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the likelihood that they'll continue to be

effective and would get the attention they
deserve. \Were as if we say you really need
to do these other things, and we don't nention
the things that are currently working, then
the attention could swing away fromthem
Does that nakes sense?

LTC MGOVERN:. That woul d be good.
We just, as the staff, need to nake sure that
we do our part in making sure that you all are
i nformed of what the current prograns already
are, so it doesn't look Iike you're
recomrendi ng sonething that the services are
al ready doi ng.

CHAIR HI LLMAN: That's an
i nportant credibility issue for us. W'd be
grateful if you' d keep us from doing that so.

LTC McGOVERN: We'Il work on that.

MR STRAND: Ckay. Special agent
sel ection and assignnent. In both mlitary
and civilian agencies, their response to

sexual assault can be inpaired by prejudices

Neal R Gross and Co., Inc.
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and bi ases potentially, especially if a person
doesn't want to be doing that job
particularly. They don't feel that they are
wel | suited for the job. They are even

agai nst the job.

We heard sone reconmmendati ons
during our visits and in the field where you
know, nost civilian practices, when you're
wor king a special victimecapability type
m ssi on, they take volunteers, they request
vol unteers, they screen for volunteers. And
inthe mlitary, largely due to mlitary
requi renents, many people are volen-told, many
people are forced to do it. W heard sone
folks say that they really don't want to --
they'd rather be doing this m ssion and not
this m ssion.

And so not to say that they're
couldn't doit well, and they're not doing it
wel |, but we know that people that are wanti ng
to do the job do it better.

So we're recommendi ng that MCl Gs

Neal R Gross and Co., Inc.
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ensure those assigned to an SVU or a speci al
victimunit, are screened before assignnent to
an SVU, specifically for that role. Once an
agent is assigned, they should be trained and
noni t ored before being allowed to take the

| ead on any sexual assault investigation or
team And then further renove any agents if

t hey denonstrate negative biases.

| think that's a m ssing piece
right now So not to say that you know, we
have a problemthere, although | suspect we do
In some instances. But we want to nake sure
that there's a positive novenent towards
maki ng sure we've got the right people doing
the right job for the right reasons.

And if we do have peopl e doing
those jobs, which are inpacting negatively on
those investigations, that there is a process
in place to nonitor. And then take action,
ei ther corrective action or renoval fromthose
particul ar positions.

M5. CHAYT: And the supervisory

Neal R Gross and Co., Inc.
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I ssue.

MR, STRAND: Onh, and the
supervisory issue. |If sonebody is a
supervisor and they're trained as a speci al
agent supervisor specifically for sexual
assault, they need to either naintain that
position as a supervisor instead of being
relegated to a team nenber and havi ng sonebody
wth | ess experience, |ess training put over
them which has becone sonmewhat of an issue.

W want to nmake sure that if
you're a sexual assault investigative
supervi sor, that you're already sel ected,
you're trained for that. You have that
responsibility, as opposed to sonebody el se
com ng in behind you and saying well, we don't
really |ike what you're doing here. W don't
i ke what you're saying because it m ght
supersede wth whatever we think mght be
going on in the office per se.

And so we just want to nake sure

that those positions are seen as not

Neal R Gross and Co., Inc.
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protected, but if you're in that supervisory
position, you should be supervising those
sexual assault investigations.

BRI GADI ER GENERAL DUNN: | think
this is related to a specific issue. And so
| think honestly we should be a little nore
clear in our reconmmendati on which has -- which
is if a service has hired civilians
specifically to oversee and nonitor sexua
assault investigations on their installation,
then the -- you know the MCI O conmmander needs
to ensure that those individuals have a --
either a direct line to the commander or --
that they retain their supervisory position

That they are not permtted at the
whi m of other | ower |evel managenent to be you
know, subsuned into a different role shall we
say.

CHAIR HILLMAN: |I'mjust not sure
of the nmechani sm here.

MR STRAND: Yes, |'m--

BRI GADI ER GENERAL DUNN: [It's kind

Neal R Gross and Co., Inc.
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of a -- it's kind of an issue that arose and
there's really no -- | nmean it's nore calling
attention to the issue. That you --

LTC MGOVERN. Which site visit
did you see that on ma' anf

BRI GADI ER GENERAL DUNN: \Where did
you see that Russ?

MR STRAND: It canme up a little
bit at Hood.

BRI GADI ER GENERAL DUNN:. Ckay, so.

MR, STRAND: And I'mtrying to
remenber. There was another, |'d have to | ook
for it, or Jan can look for it.

BRI GADI ER GENERAL DUNN:  Ckay.

MR STRAND: Basically it's a --
where sone of the teans have established a
supervi sor agent, and that's what the position
I S.

BRI GADI ER GENERAL DUNN: As a
civilian hire.

MR STRAND: As a civilian hire,

sone of themare being relegated to being a

Neal R Gross and Co., Inc.
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t eam nmenber with anot her person being put in
charge of themthat doesn't have this special
training and special -- well the specialized
training and experience.

BRI GADI ER GENERAL DUNN:  And may
therefore may not take the sexual assault
I nvestigations with the sane degree of
seriousness.

CHAIR HI LLMAN: So what about if
we say supervisory agents should only be
renoved for cause, or sonething |ike that,
right. And then explain in the background.
["mjust trying to --

BRI GADI ER GENERAL DUNN:  Wel |
they're not really being renoved. |[It's kind
of like they're shifting their utilizations.

MR, STRAND: Right, but they're
bei ng taken out of supervisor role w thout any
supporting docunentation in sonme cases.

BRI GADI ER GENERAL DUNN:. Well we
don't want to say they shouldn't be renoved.

Because | nean there could be cause to.
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LTC McGOVERN: Are we tal king

about a person in the service?

BRI GADI ER GENERAL DUNN: Are we

maki ng an i ssue where we -- where we --
LTC MGOVERN: R ght. | nean this
Is a pretty -- | nean if they're civilians,

don't they have a statenent of work and they
woul d be follow ng that.

MR, STRAND: They do.

LTC MGOVERN. So is this in --

MR STRAND: It nay be just a
service specific issue. So we could renove
it. We could just kind of deal with the
service on it.

MR BRYANT: Well maybe | -- |
guess I'mmssing. Is it -- I'mtrying to
cone up wth an anal ogy. Mybe you all have
cone up wwth one to I et us know the extent of
t he probl em

Are we saying |like, okay we bring
in the civilian to supervise all the traffic

control people. And then one day because
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we're short of traffic control, we take that
person and say, now you go out and direct
traffic. And then we pair themup -- is that
what's happening? |s sort of we need for you
to actually be on the ground investigating

t hese things as opposed to supervising? |Is
that it? |Is that the problen? Because |'m
not seeing the problem

BRI GADI ER GENERAL DUNN: The way
Russ explained it to nme, so let ne see if |
can explain. The way Russ explained it, the
way | understood it from Russ' explanation is
that we hire 34 civilians who have the right
background and training to manage sexual
assault investigations within a certain
Installation M O okay.

MR. BRYANT: Ckay.

BRI GADI ER GENERAL DUNN:. And t hen
the mlitary personnel, who are maybe seni or
and maybe warrant officers, rotate and a new
person cones in, doesn't |ike that independent

over -- you know, that independence. And is
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sonmehow concerned about their own
responsibility for you know, all the
I nvestigations on the installation.

And essentially pulls that
civilian out of the | eadership position and
then perhaps is not as -- not trained in
sexual assault investigations. Doesn't have
a deep understandi ng of sexual assault
I nvestigations. And that then degrades that
installation's --

LTC MGOVERN:. Is this a systemc
problen? |Is this a service-system c probl enf
| just don't know where we've heard the
evidence or if it's you know, your know edge
of it. | just want to nmake sure we're
speci fic and not throw ng out accusati ons.

MR BRYANT: Don't we run the risk
here if we just put this all in your
Subcomm ttee recommendation that the ultimate
readers and actors on this are going where the
heck is this going on? | want sonebody's

head. This shouldn't be happening. It nakes
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it sound like it's a major problemand it's
not really a major problem

MR, STRAND: It is a service
specific systemc issue. | don't knowif it's
happening in the other services -- in other
services. So | guess for the point of
clarity, and I don't want to becone nore clear
and you know, basically throw a particul ar
installation or particular service under the
bus right now.

It is a problemthat we're
starting to see nore and nore. Especially
when we conduct training and those types of
t hi ngs, where we have trained sone of these
speci al i zed people and now they are renoved
fromthose positions and rel egated to just
basically a working agent. And having
sonebody put over themthat doesn't have the
same know edge or experience.

But that's maybe not sonething for
t he broader view of DoD, so we can renove that

recommendation. But |'d like to keep the

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 35

recommendati on on assignnent for voluntariness
and renoval fromyou know, those positions if
t hey denonstrate negative biases and those
types of things.

CHAIR HI LLMAN: That's fine. Can
you -- | nean in that, could you maybe enbed
this recommendation in that previous one about
speci al agent training and selection. And
mention that civilian expertise in supervision
I nvestigati ons ought to be respected and
mai ntained. O just sone sort of statenent
al ong those |ines.

And then we're actually setting
out at |east an aspiration w thout throw ng an
accusati on.

BRI GADI ER GENERAL DUNN: Russ, how
about this. How about if we say sonething
along the lines of MCl O commanders, so that
puts it up there at the MCI O commander | evel
you know -- and | don't want to say wll, but
shoul d generally utilize investigators who

have -- you know with the appropriate training
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in the positions for which they're trained or
sonething |ike that.

MR, STRAND: Right.

BRI GADI ER GENERAL DUNN:. | can't -
- it takes ne a while to think through things.
But sonething along those lines. |Is that you
know, generally you should use the people who
are trained to do positions in them

MR, STRAND: Right.

BRI GADI ER GENERAL DUNN: O
sonething |ike that.

MR, STRAND: Col ocation of
agencies. Consolidated facilities have been
one nodel used in civilian jurisdictions and
in a few locations of the services.
Consolidated facilities wth investigators,
prosecutors and advocates may create issues as
to i ndependence and privil ege.

Qur findings are basically that
there's a conbination of things being used and
ways that these colocated facilities are set

up. Qur reconmmendation is to establish
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assessnment to see what works well for each
service and each | ocati on.

Use col ocati on based on structure
and size of installation as potential nodels
for places where resources are avail abl e, but
a requirenent at a small installation.
Consolidation should be effective and is
encour aged.

LTC McGOVERN: Col ocati on may be
one issue that you want to pull up to a
greater issue or at |least address in the
executive summary. Because the prosecution
wll be touching on it as well.

MR. STRAND: Ckay.

LTC MGOVERN. So we've approached
it fromboth perspectives. So that's one we
may need to nerge.

MR. STRAND: Ckay.

COLONEL HAM Do you have any best
practices M. Strand? O I|I'mnot sure if it
woul d be a recommendation or a finding on the

-- your initial finding recognized it's
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possi ble issues with privilege. Based upon
that finding, do you have any best practices
for entities that should or should not be
col ocated? O no?

MR, STRAND: Well a lot of it has
to do wth perception. For exanple at Joint
Base Lew s-McChord, they're colocated. And it
seens |ike they're separated enough to where
there is not a problemw th privilege as far
as you know, the | awers are overheari ng what
the victimadvocates are doi ng.

But it's the perception perhaps of
the victins. Were, |I'"mgoing to go there,
everybody's colocated. | may not have the
sanme privacy that | would normally get.

And at those |ocations, we would
certainly recommend that if they understand
that that m ght be a problem then you' ve got
to make sure that there's alternate | ocations
that they can neet in. That the public knows
about that. Potential victinms know about

that, to mtigate those.
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| think it's nore of a perception.
I don't think it's -- | didn't see anything.
| don't know if anybody else did on any of the
site visits, where it was an actual problem

LTC MGOVERN. Do you have a --
froman investigative standpoint, or an
I nvestigator view, did you see a nodel that
worked really well fromthe invest -- |ike
PSARC? Did that appear to be a good nodel for
I nvesti gators?

MR STRAND: It certainly was a
good nodel for investigators. It was a good
nodel because -- also for the | awer, for the
prosecut or, because that prosecutor cane in,
revi ewed the cases.

Certainly a good nodel for the
nmedi cal fol ks because they were right there
with the exam nation. You know they were
col ocated right next door to the child abuse
folks as well, so if there was any cross over,
you know it really works well there.

The problemis you woul d have the

Neal R Gross and Co., Inc.
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sane concerns. You know, you had the victim
advocates that were seeing people there. But
the victimadvocate was al so seei ng people
primarily in another |ocation.

So in answer to your other
question Col onel Ham are there problens with
putting prosecutors and investigators in with
victim advocates? Yes, potentially.

As far as perception? | don't
know about the reality. But the perception is
really inportant. Based on what you m ght
have seen at other |ocations -- we think in
sonme ways it works well. And in sonme ways it
m ght not work well.

Unfortunately it al so depends on
personalities. And enphasis on certain areas
at certain times. Resourcing. | think our
basi ¢ conclusion on this, subject to your
input is it can work. And it can be hel pful.
And it can really send a good strong nessage.
But it can also send a potentially negative

nmessage as wel | .
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CHAIR HILLMAN: | think so |ong as

you flag that this raises issues which you
said first of privilege and i ndependence, |
think that's what we need to do. Because
we're not prepared to say that col ocation
creates unresol vable conflicts.

But | think we realize that
there's the potential of that perception. But
there's also | think the reality of sone of
that blurring that it can happen too. So |
think that's fine with ne.

BRI GADI ER GENERAL DUNN: And we
did see at | east at Quantico, the colocation
of victim-- all the victimservices in one
area. \Which keeps you away fromthe possible
privilege issues. And it gives victins a
pl ace where they know it's focused on them and
they aren't going to be running into the | aw
enforcenent side of the house when they go in
there. So that's an op, that's all

MR, STRAND: Well again, it

depends on the installation resources as well
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too. Sone installations are actually grouping
a lot of victimservices together |ike
Quantico, to where even if the victim-- so if
the victimgoes in for help, they're not seen
going into a sexual assault place, which can
al so be a probl em

BRI GADI ER GENERAL DUNN: Ri ght.

MR, STRAND: Especially on snaller
Installations. So we've got to be careful on
that. And we basically -- we're recommendi ng
that the services |ook at that and do what
they believe is best. W don't want to
di scourage it. But we want to say you know,
do this if it seens to work for you as |ong as
you keep these other concerns in mnd.

LTC MGOVERN: | think that is
consistent with what the prosecution raises.

BRI GADI ER GENERAL DUNN: | think
this issue and recommendation actually gets it
pretty well.

MR, STRAND: We |eft the approval

for agents using pretext calls as was. The
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DoD shoul d review and standardi ze el ectronic
Intercept requirenents. W discussed this
during our last neeting. W l|eft that as is.

Col | ateral m sconduct. The
requirenent to read a victimof their rights
for collateral m sconduct has a chilling
effect on interview and damages the ability of
I nvestigator to build rapport. W have two
reconmendati ons on that.

One is follow on -- the follow on
judicial proceeding panel further study the
advisability of creating a procedural limted
wai ver for specific acts of m nor m sconduct,
whi ch were uncovered as a result of the

victims voluntary reporting of the sexua

assaul t.

The second recommendation is --

COLONEL HAM' On what? |'msorry
M. Strand, a -- | just didn't hear the words.
Procedural limted waiver?

MR, STRAND: Procedural |imted
wai ver .

Neal R Gross and Co., Inc.
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COLONEL HAM  Oh, procedural for

limted waiver

MR, STRAND: For specified --
right.

CHAIR HI LLMAN:. So just a pause.
So you're not reconmmendi ng a change in the way
collateral m sconduct is handled right now.
But you're recommendi ng further study of
whet her you want a wai ver?

MR STRAND: Correct.

BRI GADI ER GENERAL DUNN: This is
just for the investigative side.

COLONEL HAM A wai ve of reading
Article 31 rights, or?

MR STRAND: Correct.

BRI GADI ER GENERAL DUNN: Ri ght,
exactly. Exactly.

MR. STRAND: Correct. So if I'm
an agent and I'msitting across from sonebody
who' s obvi ously been underage drinking, ny
first step you know, needs to be | ooked at.

Should ny first step be an Article 31
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advi senent ?

CHAIR HI LLMAN: Right. M
guestion is, what additional information do
you need to nmake the decision about what
shoul d happen there?

MR, STRAND: That's a great
guestion Dean Hillman. | don't have a good
answer for that.

LTC MGOVERN. My question from
the |l ast neeting was your finding was -- and
we were going to get nore clarification. That
sone NCI S agents are not reading their rights.

BRI GADI ER GENERAL DUNN:. That's
t he second --

MR, STRAND: That's our second
finding that we're going to get into.

LTC McGOVERN:  Ckay. Okay.

MR, STRAND: So we have two
different findings. One is that it's not
bei ng done, you know -- well the first finding
Is we're reading rights to people who cone in

to report a sexual assault for collatera
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m sconduct on a regul ar routine basis.

BRI GADI ER GENERAL DUNN:  And t hat
has a chilling effect.

MR. STRAND: And that has a
chilling effect on victins. And it has a
chilling effect on the type of information
we're able to obtain.

The second find is not all the
services are reading rights the sane.

CHAIR HI LLMAN: The problemis
we're doing it. The problemis we're not
doing it.

MR. STRAND:. Yes.

CHAIR HI LLMAN:  And we need to
study it further.

MR. STRAND: All right, well "Il
just --

BRI GADI ER GENERAL DUNN:  No, no,
the recommendation is that the other Panel
| ook at -- | ook at devising sonme kind of
limted waiver or sonething. |t gets around.

| nmean Article 31(b) is statutory. You know,

Neal R Gross and Co., Inc.
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so.

CHAIR H LLMAN. Wl |l should we
tell Congress to fix it? | nmean if we need a
-- | mean one of our -- thisis a-- | don't
want us to -- you know we know a | ot about
this conpared to what -- who else has --
you're in a better position to nake
suggestions on what we ought to do going
forward.

I f we know what we should do. |If
we can tell what would be the best path
forward rather than just kicking it for
further study can we say, recommend Article 31
be nodified to permt alimted waiver? |
mean j ust what woul d you say?

MR STRAND: | would go even
further to say basically just follow civilian
standard practice. | know the mlitary's
different than civilians on coll ateral
m sconduct because npbst prosecuting agencies
aren't going to prosecute. They're not going

to take action on collateral m sconduct. |t
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doesn't effect -- or affect clearances and

ot her things.

But | would see the -- personally
and professionally, | would feel very
confident to say it has a chilling effect. It

Is not helpful to the investigative process.
I think we | ose substantial evidence by doing
that as a normal practice.

My recommendati on would be to, in
conjunction wth nmaybe the prosecutor, not
necessarily getting clenency, because that
takes a little longer. But in consultation
wth the prosecutor on a case by case basis.
After consulting with the |ocal JAG on this
particul ar case.

LTC MGOVERN: But don't they
already -- can't they already do that. Were
you think there mght be an issue, let ne run
to the prosecutor and see if we can get you
I mmuni ty?

BRI GADI ER GENERAL DUNN:

| npossi ble. That's not going to happen. Like

Neal R Gross and Co., Inc.
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not at 2:00 in the norning, that's the issue.
MR, STRAND: Right.

LTC McGOVERN:. Have you consi dered

BRI GADI ER GENERAL DUNN: There has
to be sone nethod other than what NCI S does.
There's got to be sonme way to do it.

MR, STRAND: Even stopping the
Interviews and saying wait a mnute and then
maki ng the victimsit there while you' re doing
all this machinations and everything el se.
woul d recommend that we be allowed to
interview victinms of serious sexual assault.
You know, penetrative crines.

And if they bring up coll ateral
m sconduct, we do not advise rights for m nor
col lateral m sconduct. And we woul d probably
have to identify what that would be. And then
we proceed with the investigation.

LTC MGOVERN: | guess | amjust
concerned right now because we're -- today we

want to clarify and update our
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recommendati ons. And based on reading the
previ ous transcripts, have gone through this
and down the line to say it would be very
difficult to articulate what the m nor

m sconduct was versus major. Mlitary versus
non-military.

And it seened |i ke a conclusion
was al nost reached that there really -- it was
difficult for the group to decide how you
could do that. And | think that's probably
why you guys cane up wth further study.

And it isn't done in witing in
civilian jurisdictions. They just have
stated, they have a general unwitten policy
that they won't pursue what they deemto be
m nor m sconduct. But Ms. Jaus has clarified
iIf there is significant conduct.

If it's prostitution. |If there
are sonme other things. |In her jurisdiction
t hey woul d have prosecuted. So --

MR STRAND: Who woul d they have

advised of their rights at that -- well sorry,
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LTC MGOVERN. Well you have to
advi se of their rights because then -- | nean
Phi | adel phia I think at PSARC i nfornmed you all
that they generally take it as a policy to not
pursue col lateral m sconduct for the exact
reasons you're saying. They want -- Captain
Dar by has stated that in newspapers articles
that you all have.

But it just seened |ike you had
reached a finding that this was in the hard to
do category to specify specific acts of
m sconduct whi ch woul d have automatic type of
I mmuni ty.

MR STRAND: Well maybe then
I nstead of specifying specific m sconduct,
just provide agents discretion. Mke it a
policy that agents have discretion in what
t hey deem m nor m sconduct that they don't
advi se rights.

Because the renedy -- so first of

all rights advisenent is not a punitive
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requirenent as far as -- if an agent doesn't
advise right, it's not an inpunitive
regul ati on that you have to provide you know
rights advisenment. Article 31 is a UCMI.

But what's the punitive -- what's
t he puni shnment for not readi ng sonebody their
rights? |s there a punishnent?

COLONEL HAM  There are
pr of essi onal responsibility repercussions for
an attorney who woul d advi se you to violate
the law. And | would inagine there are
pr of essi onal responsibility consequents for
anyone who violates it.

BRI GADI ER GENERAL DUNN: This
requires -- for the mlitary, this requires a
statutory change.

MR. STRAND: O we could take the

informal route of the civilian prosecutors and

have a statenent that says this -- you know
that col -- that mnor collateral m sconduct
w Il not be prosecuted.

You know we coul d have that --
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that coul d acconpany the rights advi senent.
So |l think that -- | just to nme this is like
acircuit split.

W are in a position of trying to
st andar di ze what shoul d be happeni ng across
the services here. And there's a big
di sconnect between what's happening. And
sonmebody's getting it wong. Maybe both are
getting it partway w ong.

But what if we did the rights
advi senent as the statute requires and we
added col | ateral m sconduct you know, this
command has a practice of not whatever, not
prosecuting mnor collateral m sconduct, so.

BRI GADI ER GENERAL DUNN:  Yes but
only a convening authority can give that. It
can only give it --

CHAIR HI LLMAN: And all it is is
an advi senent .

COLONEL HENLEY: That's a true --
that's a true statenent.

CHAIR H LLMAN:  That's a true
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st at enent .

BRI GADI ER GENERAL DUNN: It is a
true statenent. But the thing is though
I magi ne yourself at the age of 19 and you' ve
-- sonething's happened to you and you' ve
screwed up the courage to go in and report it.
And now they're reading you your rights
because you were dri nking.

CHAIR HI LLMAN.  And they're
reading you that this is not going to be
prosecuted. That it's a policy not to
prosecute. Which is authority that stil
vests in the convening authority, because
that's where prosecutorial discretion resides.

It can't actually devolve to the
I nvestigating agent. | think that's a -- not
an authority that they legally have, although
they're exercising it right now That's the
-- to me the --

MR, STRAND: Well can the
Secretary of Defense give that sane authority?

LTC MGOVERN. Currently the
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service regul ations say that the commander
Wil wait until the prosecution to di spose of
t hose.

MR STRAND: Well it's
reconmended. Yes, it's up to the discretion
of the commander.

BRI GADI ER GENERAL DUNN: But in
the meantine the victimis having her rights
read to her. W could say that's in the too
hard to do box. So in addition to what ever
the service procedure is, in terns of reading
victins their rights. The agent wll also
informthem of the current service regul ation
whi ch says that you know, this won't be
handl ed until the end of the entire process.

| don't know if that helps with
the chilling effect, which is what we're
trying to get to.

COLONEL HAM But they're going to
have a special victimcounsel as well, which
could -- it's a possibility of intervening

even before the investigator speaks to the
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conplainant. There's a -- | don't know.

| nmean there already is a
procedure in the mlitary to report your own
m sconduct wth no repercussions in the
al cohol drug abuse field. 1Is there any
anal ogy there?

MR, BRYANT: That seened |like a
really good analogy. | nean the punishnent in
the civilian world, I"mnot famliar enough
wth the actual procedures mlitary is that
t he puni shnent or the consequences of not
advising of rights is you can't use any
I ncul patory statenents that they nade.

MR STRAND: That's the renedy.

MR, BRYANT: Yes, that's the
remedy. So if they conme and say | was -- you
know | shot back six shots and not that it's
in the civilian world obviously is not even
sonet hing that requires the advisenent of
rights, that particular issue.

BRI GADI ER GENERAL DUNN:. That's

t he issue though.
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COLONEL HENLEY: That's the

di stinction though, inthe mlitary it's not
arrest or custody determnation, it's whether
you suspect soneone of crimnal offense.
That's an issue with whether or not you know
that you shoul d advi se soneone of their
rights, but choose not to. It does raise
ethical -- significant ethical concerns.

But you're right, in the civilian
scenario you would read their Fifth Armendnment
rights if they cone in and want to make a
conplaint. But if you cone in in the
mlitary, | think that's the scenario we're
tal ki ng about .

BRI GADI ER GENERAL DUNN: Yes,
right. That is exactly right.

COLONEL HENLEY: Typical scenario
where the CI D agent believes that sone
m sconduct occurred and you' re under an
obligation to advise of rights.

MR, BRYANT: A statutory

obl i gati on.
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COLONEL HENLEY: Yes, 31(b).

BRI GADI ER GENERAL DUNN: Yes,
Article 31(b) --

COLONEL HENLEY: And that's not --
that's the inpasse, there's no custody --

CHAI R HI LLMAN:  Anybody in a
position of authority.

MR, STRAND: Well an agent of the
gover nment .

COLONEL HENLEY: Right. CObviously
this not an apt anal ogy, but sort of the
reverse public safety exception where your
prosecutor's trying to get information in when
there's no rights advi senent under public
safety exception. |s there sonething
equi val ent that we woul d approach here with
the public safety concerns in trying to get
the victimto cone forward with the conpl aint?

That's why you don't have to
advi se soneone of their Article 31(b) rights
until it goes beyond their initial conplaint.

And there's a public --
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MR, STRAND: Could we determne it

to be an exigent circunstance?

COLONEL HAM  So there are
potentially perhaps two ways to do that. One
Is the al cohol and drug abuse ki nd of
automatic transactional inmmunity, but the
di fference would be there you're reporting
only your own m sconduct. And here you're
actual ly alleging soneone el se's m sconduct.

O an anendnent to Article 31(b)
that would all the Service Secretaries to
define a narrow category of offenses when in
conjunction wth you know, whatever --

COLONEL HENLEY: Right.

CHAIR HI LLMAN: A serious offense
sex related or serious violent offense. The
rights, warnings don't have to be provided.

BRI GADI ER GENERAL DUNN: To the
victim For the violation msconduct. That
m ght -- actually what Patty suggested, that
m ght actually be the best way to go.

Because if you get into this
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al cohol and drug thing you get into this issue
of oh, | got caught. Let's see how | can get
nyself out of it. | can nmake an allegation
and we certainly don't want that avenue open
| don't think.

COLONEL HENLEY: Well you want to
give -- you want to give the appropriate
I nvestigator sonme authority not to advise.

BRI GADI ER GENERAL DUNN: Ri ght.

COLONEL HENLEY: Until -- until
sonet hi ng happens that now they nust. So they
need that guidance. And | think that would --

COLONEL HAM  So that woul d give
the Service Secretaries authority to define as
narrowmy as they wish or broadly as they w sh,
the types or category of offenses that would
A, constitute collateral m sconduct and B, --
actually it would be Secretary of Defense.

BRI GADI ER GENERAL DUNN: Correct.

LTC MGOVERN. Ri ght.

CHAIR HILLMAN:. We want it to be

standardi zed, that's what | was going to say.
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COLONEL HAM A, the category of

m sconduct. And B, what collateral m sconduct
Is. How events in tine were related to the

of fense they're alleging occurred. There are
-- we do have definitions of collateral

m sconduct sonmewhere, it's basically -- |
don't want to use -- it's specifically
def i ned.

BRI GADI ER GENERAL DUNN: | f we can
capture that thought, | think that covers what
we' re tal king about.

COLONEL HENLEY:  Yes.

BRI GADI ER GENERAL DUNN: And it
takes it off the judicial panel right, it
keeps it in here.

CHAIR H LLMAN:  Thank you. And |
think that -- and I also -- | wouldn't |eave
the possibility of the al cohol and drug you
know, whatever treatnent programas a you know
you can self report w thout being punished for
that m sconduct. | feel like that's rel evant

t 00.
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And that's sonething you could do.
If we could nake it clear that people could
use that right now, they could al so get
treatment. Wiich to be honest froma victins
perspective, because this so often triggers
subst ance abuse issues down the road, that
woul d be a positive step.

Al though it does -- | agree with
General Dunn that it doesn't solve the problem
entirely of having sonebody feel like they're
being called to account, including for their
subst ance abuse, which they may not want
treatnment for and may not have issues wth.

So | like the other solution
better. But in the neantine, | think we should
encourage themto use that right now.

COLONEL HENLEY: What about the --

COLONEL HAM  But see the issue
you' ve identified is the barrier to reporting,
so the renedy you're proposing -- the barrier
tolift -- you want to |ift the barrier to

reporting it sounds, but w thout giving any
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addi ti onal benefit or -- | don't know what the
right word is -- incentive to report sonething
to avoid the consequences of your own

m sconduct .

COLONEL HENLEY: Right, so isn't
the concern is you have to self report, but
then the victimagoes into the CID agent, and
the CI D agent then advises her of her Article
31(b) rights and she | eaves. They self
reported, they've gone in.

All you're -- it appears what
we're trying to do is that self report by
itself would allow the agent the discretion
not to advise of 31(b) rights.

COLONEL HAM  Then that woul d be
two -- that would be two things then. That
t hey woul d have to have reported already. And
then there would be this whatever category of
of fenses the Secretary of Defense defines.

But that would elimnate the
barrier to reporting then, because they've

al ready reported. | nean it causes themto
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report, but then they get the benefit in other

words is what |'m saying.

MR, STRAND: So what |'m hearing
iIs if we recommended that the Secretary of
Def ense - -

BRI GADI ER GENERAL DUNN:  That
Congress authorize a limted waiver of Article
31(b) for certain categories of m nor
collateral m sconduct defined by the Secretary
of Defense.

COLONEL HAM  When the victim has
cone forward? O | nean, do you want to add
that in, or do you want to define it?

BRI GADI ER GENERAL DUNN:. \What if -
- you know what if soneone else reports it?

MR, STRAND: As a result of
reports of sexual assault. | think both.
think we want to encourage people to cone
forward. And then once they've cone forward,
we want to encourage themto continue to be
able to cooperate to provide information, and

t hat woul d do bot h.
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BRI GADI ER GENERAL DUNN: | don't

think you get a benefit from-- it's one thing
to say | have an al cohol problem | need help
and go into the al cohol, you know t he ADAP
program |It's another thing entirely to say
that if you can get to CID and report a sexual
assault, that you're then absol ved of you
know, a variety of collateral m sconduct.

MR, STRAND: So if | know like if
"' m snoking marijuana and | may be think -- or
sonebody told ne that ny commander or sonebody
in ny chain of command saw ne. So |'m goi ng
to beat feet it to drug and al cohol --

BRI GADI ER GENERAL DUNN: And there
was going to be a piss test on Monday norning.

MR, STRAND: Right, and |I'm goi ng
to beat feet it to drug and al cohol, that
could be a problem And it's certainly a
di scussion that |I'm sure they had then.

BRI GADI ER GENERAL DUNN: Ri ght.

MR STRAND: O if they go to drug

and al cohol and CID or MPI has al ready opened
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a case, or security forces investigators are
al ready opened a case on you know, that we've
got information that they're dealing with
drugs, using drugs, it doesn't give thema
pass on that, it's just that we can't use
their disclosure that they have been using
agai nst them

BRI GADI ER GENERAL DUNN: Yes. But
I think what Patty suggested is the correct
t hi ng.

CHAIR HI LLMAN: But the
I ntersection here is that 90 percent of sexual
assaults involve al cohol that we're | ooking
into now. And wth that huge percentage it
feels Iike the alcohol use is sonething we
specifically -- | know we're not ready to
define collateral m sconduct. But if there's
a treatnment programoption that already --
that we could -- that already is an exception,
that self reporting --

BRI GADI ER GENERAL DUNN:. But the

commander can refer the victimto the al cohol
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program i ndependent of what else is going on
because that's not an adverse action of any
sort.

LTC McGOVERN:  Col onel Ham rai sed
an ASAP program as an anal ogy where you can go
in as a self referral and get immunity. Not
necessarily that these -- ny understandi ng of
It was --

COLONEL HAM' No, it's the sane --
It was ny understanding it was the sane
problemthe mlitary was a simlar problem
You want people to report X in order to --

MR, STRAND: To get help.

COLONEL HAM  Get help or in order
to do a result. So here the issue is you want
people to report sexual assaults so it can be
I nvestigated et cetera, wthout -- both -- in
both instances w thout repercussion to the
reporter. So it was the only anal ogy where |
could think of where the mlitary is already
doi ng that.

| guess the point being that it is
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al ready being done in the instance. But
you' re not plow ng conpletely new ground by
what ever you' re proposi ng.

LTC MGOVERN: | just want to
clarify, you weren't saying that these victins
need to go to ASAP, but that's an anal ogy
where you can get transaction imunity right
of f the bat by self reporting.

CHAIR HI LLMAN. Right, and that
was no exception that Congress nade to Article
31, so why can't we just do that now?

COLONEL HAM  Ri ght.

COLONEL HENLEY: Right.

LTC McGOVERN:. Because you're not
referring yourself to a --

MR STRAND: Treatnent.

BRI GADI ER GENERAL DUNN: Yes,
you're referring yourself to a nedica
treatnent facility.

MR, STRAND: But there is also --

LTC MGOVERN. But you're lightly

exposi ng.
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BRI GADI ER GENERAL DUNN: Which is

where you all ready have all that tied to
t hose policy protections.

MR. STRAND: But there's also a
| ot of other m sconduct |ike fraternization
where you know, they were having consensual
rel ati ons before and all of a sudden it gets
ugly.

CHAIR HI LLMAN:.  We'll call time
out on ny concerns on that. So | think we're
cl ose on where we want to go forward.

MR. STRAND: Ckay.

CHAIR HI LLMAN:  Are we cl ose on
this?

MR. STRAND:. Yes.

MR. BRYANT: Sone of the first
things we're doing is just identifying the
fact that the collateral m sconduct issue has
a chilling effect on victinms reporting and
causes, | don't know, confusion and
consternation anong the investigators

t hensel ves.
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So that's the problem Sonebody

el se needs to fix it. W have sone
recommendations. | -- what would be wong
wth the investigator starting out their
interview with, before we go any further, |
just want to advise you that, | would rem nd
you that you have the right to report drug and
al cohol abuse at transaction, whatever the
program's called, ASAP, right then. And then
he's done it.

BRI GADI ER GENERAL DUNN:  No,
because he still has -- he's got to get away
from31(b) though. | nean that's a statutory.

MR, BRYANT: No, but if he says
that, are you here to tell ne that you were --
that you were drinking or snoking dope | ast
ni ght when this happened. You are, is that
what you're telling me? 1Isn't that the
reporting? Do they have to report to a
particul ar person?

BRI GADI ER GENERAL DUNN:. Yes, it

has to be done in the health system \Were
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you can go -- | nean | can go -- if I'"mon
active duty I can go into the nedical system
and admt to all sorts of m sconduct and get
medi cal treatnent.

MR. BRYANT: Ckay.

BRI GADI ER GENERAL DUNN:.  And

that's -- none of that comes back out onto the

MR BRYANT: Psychotropic drugs
and all of that.

BRI GADI ER GENERAL DUNN: None of
that conmes back out. But so what we're trying
to dois just renove -- I'ma victimat 2:00
in the norning, |'ve had a traumatic
experi ence and now sonebody's readi ng ny

rights because I had two beers and |I'monly

19.
Sol -- 1 need to be able to --
MR, BRYANT: | under st and.
BRI GADI ER GENERAL DUNN: | need to

be able to not have ny rights read to ne now

and | also need to be truthful about the
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incident and all the collateral stuff.

So | think what Col onel Ham
suggested is that -- is look at a limted
wai ver of the requirenent to read Article
31(b) rights to the victins of whatever. And

COLONEL HENLEY: Well, certainly -

BRI GADI ER GENERAL DUNN: | nean
sexual assaults and violent crinme in -- for
certain specified categories of collateral
m sconduct and nake the SECDEF specify
drinking not that --

COLONEL HENLEY: Well, certainly
for the initial report, you would want to
renove that requirenent fromthe agent. And
then you have a cooling off period if there
are subsequent interviews

Then | think soneone can nake
that determ nation whether or not a rights
advi senent shoul d be provided. Because by

that point they have counsel, right? | don't
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know whet her - -

COLONEL HAM  They are entitled to
counsel right now upon a restricted report.

MR, STRAND: If they want it.

COLONEL HENLEY: |Is that person
going to show up there at 2:00 o'clock in the
nor ni ng?

MR STRAND: Right, but that's --

BRI GADI ER GENERAL DUNN:  Yes, yes.
That person will.

LTC McGOVERN:.  Yes.

COLONEL HENLEY: OCh, they will?
Ckay. So at the 2:00 o'clock in the norning
initial interviewwth CID, they'll have their
victims advocate there, or they're --

LTC MGOVERN: If they elect to
have a counseling service.

BRI GADI ER GENERAL DUNN: So is
this a non-issue because now the SVCis there
and can say to the victim they're going to
read you your rights, but the policy of this

command is that coll ateral m sconduct will be
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addressed at the very --

MR, STRAND: It will still be an
I ssue.

BRI GADI ER GENERAL DUNN. So is it
a non-issue?

MR. STRAND: No, you're going to
have an issue on deploynents. You're going to
have an issue at smaller installations.
You're going to have an i ssue when you don't
have a special victinls prosecutor right
t here.

CHAIR HILLMAN. It's still a big
I ssue because we need to change people's m nds
before they encounter a special victinms
counsel. O herw se they won't even report.

COLONEL HENLEY: Right, they're
not -- they're not a crimnal.

BRI GADI ER GENERAL DUNN:.  And
because the Navy is not reading right and the
ot her services are.

COLONEL HENLEY: They're still a

victim they're not a crimnal and by readi ng
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their Article 31(b) rights, when they walk in

t hi nking they were a victimand then an agent
now reads nme ny right, I"'ma crimnal?

BRI GADI ER GENERAL DUNN: Ri ght.

COLONEL HENLEY: See you | ater.

BRI GADI ER GENERAL DUNN: Ri ght,
exactly.

COLONEL HENLEY: So | think
there's a nmechanismto do that. How you do
that on the ground, the actual procedure that
will be adopted if at all, | think is sinple,
whatever it is. You're just giving the agents
the authority not to advise upon belief of
m nor collateral m sconduct, however you
define that.

MR, STRAND: But Article 31 is
going to have to be nodified to do that. And
then the Secretary of Defense is going to have
to lay down --

BRI GADI ER GENERAL DUNN:. Wl |l so
maybe i nstead of being so specific, naybe we

should say this is an issue, and the
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recomrendation is that the Secretary of
Defense figure out howto fix it.

CHAIR H LLMAN: The Secretary's
asked us to figure out howto fix it.

BRI GADI ER GENERAL DUNN: No, no,
no. The Secretary of Defense --

MR, STRAND: But | think we always
need to advi se Congress what our
reconmendation for them

BRI GADI ER GENERAL DUNN: So t hen
the Secretary of Defense in conjunction with
you know, all the great |egal counsel that he
has, sorts through the you know, the |egal
aspects of exactly howto do this. You know
get the special authorization to do that.

You see what |' m saying, give them
the big, the end state as opposed to all the
steps al ong the way.

LTC MGOVERN. W can flag the
issue. | just think we continually run into
t he problem okay, the SECDEF can say al

under age drinking, transactional immunity.
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But then these cases do involve
adul tery, fraternization commonly, you know,
or those types of disobeying regul ation
Issues. Sleeping in the dorm and it would be
an exhaustive list for the SECDEF to try to
think of all these things.

BRI GADI ER GENERAL DUNN: Ri ght,

t aki ng drugs, snoking dope, yes.

LTC MGOVERN. The SECDEF is then
in the corner to say okay, well | knew this
was an issue before and now I'mforce with all
this stuff.

COLONEL HENLEY: And | know we're

CHAIR HI LLMAN: Yes, spending a
ot of tinme on this.

COLONEL HENLEY: But to the extent
that you adopt a simlar Mranda requirenent
ina civilian community for sexual assault
then, because on the initial interview, that's
sort of where you're going.

VWhen the victimcones in for the
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initial interview, they're not under arrest or
apprehension. And | don't know if you can do
that. The Secretary of Defense -- | nean that
woul d be the nodification 31(b).

MR, BRYANT: Yes.

COLONEL HENLEY: 31(d), (e), (f),
what ever you call it. The initial victim
interview wth a | aw enforcenent agent, unless
that individual is under arrest or
apprehension requiring Mranda, there's no
requi renment to advise a 31(b).

MR, STRAND: But that woul d have
to be nodified by Congress.

COLONEL HENLEY: Wwell | don't --

MR, STRAND: Because 31(b) doesn't
attach to arrest or apprehension or custody.
Article 31(b) can be you know, when you're not
I n custody you can be all those other
ci rcunst ances.

BRI GADI ER GENERAL DUNN: Yes,
that's what he's --

COLONEL HENLEY: | am not saying
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that, but I'msure there's a provision in one
of the other Articles.

MR, STRAND: Well there currently
I's exigent circunstances. You know |ike so if
I"minvestigating a stolen grenade, and --

COLONEL HENLEY: Well that's what
| said about the public safety exception --

MR, STRAND: Right.

COLONEL HENLEY: \Where you have a
governnent agent talking to a suspected
defendant with no rights advisenent, but the
statenments that individual nmakes can still be
admtted at trial under public safety
exception. |It's sort of a reverse public
exenption.

MR, STRAND: Right. And as an
agent | can do that. Because |I'm-- what am
I looking out for? |[|'ve got a grenade, and |
-- this is a real case that | worked.

| had a grenade a ser -- a bunch
of grenades that were hidden on a playground.

Kids were on the playground. W didn't know
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which one. Did | advise that person of their
rights? No | didn't. Wy? Because our
I nportant thing was to save |ives.

But that's where exigent
ci rcunst ances usually Iine up.

COLONEL HENLEY: Is public safety
I n the discussion section of the manual ? |
think it -- I don'"t knowif it's --

COLONEL HAM  Under the MRE.

COLONEL HENLEY: Yes. It's
certainly a judicially created rule.

VMR, STRAND: But the MRE covered -

COLONEL HAM  But what you're
tal king about again if your interest -- as |
think the staff understands it is to drop the
bar to reporting. So what you're talking
about would elimnate that bar to reporting.
However it wouldn't grant any kind of
I mmuni ty.

COLONEL HENLEY: You would still -

- coul d be prosecuted.
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COLONEL HAM  Ri ght.

COLONEL HENLEY: Those statenents
that you nmake at that initial interview were
subsequenti al, could be used agai nst you.

BRI GADI ER GENERAL DUNN: | f there
were four w tnesses who saw you dri nking, you
can -- the commander can take action agai nst
you at the end. It's not any kind of granted
I munity. But you wouldn't be --

COLONEL HAM So | guess the
guestion is so where's the bar to reporting
dr opped?

CHAIR H LLMAN: So and also, if we
change Article 31 and we don't actually say
we're not going to prosecute coll ateral
m sconduct, we hang victins out to dry.
Because they don't get advised that they could
be prosecuted for this and then they could be
ri ght down the road.

So we really do have to do both.
Right? W have to change the statute so

there's actually roomfor this. And we have
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to set out a policy that this kind of conduct
isn't going to be prosecuted, right?

BRI GADI ER GENERAL DUNN:. But the
policy -- well the policy is not that it won't
be prosecuted at the nonent, it's that it wll
-- any decision on it wll be pushed to the
end of the proceedings. And yes sone are --
sone are being.

COLONEL HENLEY: That's a
di stinction without a distinction.

BRI GADI ER GENERAL DUNN: Wel | |
know, but there's a difference between having
two beers and sitting there taking you know,
narcotics with sone guy. You know, | nean
there's a range of conduct that can --

CHAIR HI LLMAN. Okay, let's --
there's a range of opinion. So let's do the
best we can to draft sonething and we can keep
it --

BRI GADI ER GENERAL DUNN: And we
got to flag the issue and there's got to be

some solution to this.
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CHAIR H LLMAN: and then your

fol ks are going to look at this sone nore.
And how nuch nore tine do you need to get
t hrough investigations Russ?

MR, STRAND: About anot her hour.

LTC MGOVERN. Can you just update
us on sone issues?

MR STRAND: Ckay update. W have
taken information fromrestricted reporting.
The issue is information fromrestricted
reportings for crimnal intelligence purposes.
In the Fiscal Year 14, NDAA requires the
response systens panel to nmake an assessnent
of the neans by which nane if necessary known
on unknown subj ects.

We've split this into two
different findings and recommendati ons. One
finding is we currently don't do that. W
don't have a searchabl e database to track
of fenders in the DoD dat abase.

And so our recommendation is that

DoD i npl enent a policy and procedures to
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maxi m ze that database with SARCs asking for
and entering offender data. That's one
reconmendat i on

The other find and recommendati on
iIs along with the blind reporting -- so the
Issue is blind reporting separate froma
sear chabl e database. Blind reporting many --
and we've had testinony, that many civilian
agenci es, including Ashland, have blind
reporting to where they can report to | aw
enf or cenent what ever happened, and then they
deci de whether they want an investigation,
they being the victim

LTC MGOVERN. My only concern
there is many. Wo do we know besi des
Ashl and?

MR, STRAND: Phil adel phia. Al nost
all of the places we --

LTC McGOVERN:  Phi | adel phia didn't
have it. | didn't think there was. W'
research that as staff.

MR. STRAND: Ckay.

Neal R Gross and Co., Inc.
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LTC MGOVERN: | just want to be

careful wth those generalizations.

MR. STRAND: Right. | believe all
the -- the ones that | renmenber that we were
tal king to, when | asked questions about well,
what if sonebody reports sonething and they
don't want an investigation. Every single one
W t hout exception that | renenber, said we
don't do anything wth it.

Now Ashland is a specific thing
where they're doing it for crimintel
collection. And also to increase reports.

So our recommendation is, change
the policy to allowa victimto talk to an
agent with either special victims counsel or
a victimadvocate, with an agent. Provide
what ever information they feel confortable
providing. And then after discussing a
potential investigation with the agent, then
the victimnmkes a determ nation at that point
whet her they want an investigation to nove

forward or not.
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That's our recommendati on

CHAIR HI LLMAN:. So this puts the
victimin the driver's seat?

MR STRAND: Yes. It expands the
-- It expands the ability for the victimto
make nore deci sions and gives them nore
I nfornmed deci sion making ability.

CHAIR HILLMAN:. And it push, so it
pushes the determ nation of restricted or
unrestricted further down.

MR, STRAND: Yes.

CHAIR HI LLMAN:. And so it all ows
nore data collection by | aw enforcenent.

MR, STRAND: Right.

CHAIR HI LLMAN: It gives victins
nore control .

MR, STRAND: Yes.

BRI GADI ER GENERAL DUNN: and it
provi des the opportunity for if the victim
deci des not to go forward, but the
I nvestigators can have a searchabl e dat abase

you know, for themto run it and say you know,
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t here have been two other conplaints on this
sane guy. Let us |ook at that.

MR, STRAND: And we may even know
that when we talk to the victim

CHAIR HI LLMAN. So what's the
downsi de of this proposal?

COLONEL HAM  Protecting the agent
fromallegations that he or she tal ked the
victiminto not going forward because he or
she didn't believe the victim

MR STRAND: That's why it has to
be in the presence of a victimadvocate or
special victims counsel.

COLONEL HAM  And i nproper rel ease
of the information or inproper use of the
information when it's not backed by any
titling decision or |aw enforcenent
I nvesti gati on.

MR. STRAND: We do that all the
time with drug information, fraud information.
You get bits and pieces, we have raw data

folders and we collect information every

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 88

single day. Sane exact kind of infornmation.

We don't release it to the public.
We use it for our own crimnal intelligence
pr ocedur es.

MR, BRYANT: | know, but what
she's tal king about telling a victimthat we
hear this guy's done this tw ce before. |Is
that a problen? Because what you're talking
about, you don't call in a victimof fraud do
you? You call in a bank and say well we hear
this guy's done this tw ce before?

Isn't that what you' re concerned
about? One of the concerns?

COLONEL HAM O i nproper use for
assi gnnent or pronotion or security clearance
pur poses.

CHAIR HI LLMAN. Right, can the
commander ask you to look in the | aw
enforcenent database and see if anybody's
popped on your list?

MR, STRAND: No. Not for the

crimnal intelligence. | want to
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differentiate between what we use as our
regul ar report system database and a cri m nal
i ntelligence database.

A crimnal intelligence database
by it's very nature is little bits and pieces
of unconfirmed data. There's no -- there's no
adj udi cations, there's no determ nations. W
get all kinds of information on all kinds of
peopl e on a regul ar basis.

And the reason we do that is
because if we have other reports or things
li ke that, we're doing an investigation, it's
very helpful. And this is what Ashland uses
their's for.

LTC McGOVERN: So the services
al ready have this capability?

MR, STRAND: Yes.

BRI GADI ER GENERAL DUNN: Yes they
do. | nean this isn't new.

MR, STRAND: W do it on a routine
basi s.

BRI GADI ER GENERAL DUNN: Al'l the
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drug stuff. To build a --

MR, STRAND: |f sonebody cones in
and says Kelly McGovern is over at the JAG
office and she's selling you know, notary
things for $200. We nay or may not think
that's credible, | don't know. But we're
going to collect that informtion.

| f sonebody el se cones in and says
Kelly McGovern's selling notaries for $200.
Then we m ght do sonething about it. But we
don't have to not have that data.

MR, BRYANT: Yes. It just nakes
sense. |It's good | aw enforcenent.

MR STRAND: It is good | aw
enf or cenent .

MR, BRYANT: In the civilian world
they actually report encounters. Stopped Joe
Bl ow on the street, bah, bah, bah. They put
that in the conputer

MR, STRAND: W do the sane thing.

LTC MGOVERN. And is that Arny

wde then for CD? Is it services wde? 1Is
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it DoD wide? What's the capability?

MR STRAND: DoD wide. W all do

COLONEL HAM  Can def ense counsel
access it for discovery?

MR, STRAND: No.

COLONEL HAM  then who has access
to it?

MR. STRAND: Law enf orcenent.

COLONEL HAM  Who is | aw
enf orcenent ?

MR. STRAND: The MCIGs and the
mlitary police security forces. But even
that, if the M O has the information, the
| ocal MPs and security forces don't have that
access. It's in a separate database.

But the | aw enforcenent, security
forces, MPs, naval master at arns, they have

their own separate crimnal intelligence

dat abases as well. So what happens is if |I'm
wor ki ng a particular case, | mght ask the
| ocal MPs or local -- ask the security forces
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hey, do you have any information on this

nei ghbor hood, on this person, on this famly?
And they'll |ook and say yes, this is what

we' ve got and share it with us.

And that's really the purpose for

this.

M5. FRIED: Can a mlitary Judge
order?

MR, STRAND: A mlitary Judge can
order anything. Are we going to have -- but
see again, | think we're separating sone

things out that we do traditionally on a big
huge across the board thing. W're already
doing it. W're just not doing it because we
don't get the information fromthe victins.

BRI GADI ER GENERAL DUNN: Ri ght.
This is really an issue of getting the
information in case sonebody is a serial
of fender, to be able to help identify that.
And the way the restricted reporting systemis
set up now, --

MR, STRAND: W don't have any of
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that information

BRI GADI ER GENERAL DUNN: If it's
never converted, then the individual's nane is
never in the crimnal information -- the
crimnal intelligence database. And if the
soldier PCSs to Germany and there's anot her
I nci dent with another woman, --

MR, STRAND: We right now are
wor ki ng a case where we have nine victins. W
don't know if there's any other victins
because the service database for sexua
assault has no -- does not have that
information. And we don't have any
I nformation either.

But if this was in place we m ght
have information frominstallation X, Y and Z
We can go back to those MCI Gs and say okay,
when they were at this installation, do you
have any crimintel data. And you know what
we'd be able to do? W'd be able to identify
our other potential victins and ot her

potential offenses.
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But that is not in a public
dat abase where we release it and it's not used
of clearances. It's not used for pronotions.
It's just not accessible for that. That's not
the purpose of it. The purpose is --

COLONEL HAM It doesn't go into
t he Def ense Consoli dated Dat abase of
I nvestigations?

MR STRAND: No, it only goes --

COLONEL HAM  Doesn't the very
fact that it exists give it the inprimtur of
truth if the reason to have access to it is to
gai n evi dence agai nst a person?

MR, STRAND: You're tal king about
crimnal intelligence across the board. And
we do that routinely.

COLONEL HAM  So the answer's yes?

MR STRAND: Well we don't -- we
don't verify you know, the veracity of the
report. We don't -- there is no verification,
iIt's just bits and pieces of information that

goes into that database.

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 95
And so if we -- that's why we

don't release the information. That's why
it's not used for pronotions or clearances.
Because it is not substantiated information.

COLONEL HAM  Can it be used to
substanti ate other information?

MR, STRAND: In totality of
circunstances, yes. | nean if you' ve got --
for exanple the one | gave you. |If |'ve got
sonebody that you know has got eight victins
that we now know of, and | go to Fort X, or
installation Y and they said well yes, there
was a -- there was a victimthat cane in and
said that you know, he was doing this, but
didn't want an investigation.

Can we use that information? Yes.

We can go back to that victimadvocate. W
can contact them and say hey, we've got sone
ot her reports and there we go.

Now can we use that to prosecute?
Probably not. But we can use it for the

I nvesti gative piece.
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MR. BRYANT: It's great

informati on to have when you bring himor her
in and start questioning themtoo. Like okay,
yeah we know what you did at Fort Hood too
pal .

COLONEL HAM  Ri ght.

MR, BRYANT: Hey, it's a great
t ool .

CHAIR HI LLMAN: | understand that
prosecutors like this. So, what do you think
Col onel Henl ey?

COLONEL HENLEY: "' m not sure
what we're deciding. 1Is there a
reconmendat i on?

CHAIR H LLMAN: The recommendati on
Is that we shift the point at which a victim
deci des about a restricted or unrestricted
report until after sone information is
gat hered by | aw enforcenent. They get sone
information fromtheir special victinis
counsel or victim advocate about what their

options are going forward.
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And if the victimat that point

makes a restricted report, the data al ready
collected goes into a crimnal intelligence
dat abase that's searchabl e by | aw enf orcenent
in the future

BRI GADI ER GENERAL DUNN: And this
is only, of course if the victimw shes to
talk to | aw enforcenent.

COLONEL HENLEY: Right.

MR, STRAND: And again, it's an
option. They don't have to talk to | aw
enf orcenent .

BRI GADI ER GENERAL DUNN: [It's just
an option. O an alternative recomendati on
could be that you know, sonewhere in the
systemthis data is captured. The
I ndi vidual's nane, |ocation, et cetera, and
put into this database.

But the problemw th that is then
you' re nmaking the victimadvocates and the
SHARPs ask investigatory questions.

VMR, STRAND: It al so takes care of
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anot her issue. Sone victins don't know what
the | aw enforcenent process is. They don't
know what the crimnal investigative process
Is. And if they're being told by a victim
advocate, you don't have to talk to | aw
enforcenent, that mght be a barrier to
reporting. Because what are they hearing from
sonebody who's hel pful ? You don't have to do
this.

And | think it opens a door. And
I think what we saw from what we heard from
Ashl and. You know a | ot of victins, once they
talk to that detective, once they talk to that
person and they gain sone nore confidence,
they often tinmes go forward with an
I nvesti gati on.

Because now they can ask questions
at the source. What's going to happen here?
What are you going to do here? And they get
to know that person as nuch as possible, and
it wll encourage reporting.

COLONEL HAM Does t he dat abase
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have a nane?

MR, STRAND: Well they are al
generally called crimintel databases. It's
separate fromour reporting data bases. So if
| gointo our -- like the CID s automated
crimnal investigative reporting system when
| put a report in there, it goes into one
database. It wll eventually fit into N BRS
and DI BRS and NCI C, you know, it depends on
how t he report is.

But if | put inlittle pieces of
information or | can glean data from-- and
put it into the criminfo database, | have to
do a word search, and | have to do a code
search, and | have to do a |l ocation search to
get whatever these bits of information that |
have. It's not indexed specifically for that
person per se in areport. It's just
scattered in there.

And it can really be hel pful. |
ran a crimnal intelligence center for several

years. And it was just -- and we had crim nal
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intelligence coordinators. W have cri m nal
intelligence agents that that's all they do is
collect information fromfield interview
cards.

COLONEL HAM  Is there a
regulation on -- or a DoD instruction that
controls it? Wat DoD instruction or

directive controls it?

MR, STRAND: | don't know t he
answer to that. | know that each services has
regul ations on the -- on collection of

crimnal information.

CHAIR HI LLMAN: Okay, let's pause
on this. Colonel Henley?

COLONEL HENLEY: Right. | said
anything that gives the victimnore contro
over proceedings, or allows nore tine to nake
an infornmed decision, is good. So | support
t he recomendat i on.

CHAIR HI LLMAN. kay, given
Col onel Ham s concerns about the database

itself and sort of what's happeni ng, could we
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just look into that and see actually where
it's going to end up and who woul d have access
toit, just so that we have -- we can put that
in here as well, in with the recomendati on.

Ckay, Russ, you have a little bit
of time left, but not nuch.

MR STRAND: Ckay, we took a whol e
bunch of findings and recommendati ons on
unf ounded, founded, what we call this and what
we call that, and we put it in one category
and | called it case determ nations. And so
we basically what our finding was is the
services are all doing it differently. Wth
all different thoughts, wth all different
means of whether we title, whether we have
JAG vyou know get with JAG or whatever

So we basically have two
recommendati ons that canme out of that. One is
that the MCl Gs nake determ nations on case
closures. And they use it in accordance with
the UCR definitions and guidelines.

Then there's a second
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recommendati on that goes along with that to
address another issue. And that's where every
time we work a close, every tine we close a
case, we have to get a JAG prosecutori al
determnation. And that's going to be part of
our report.

So two separate things. One is
the MCI O nake the determ nation on whet her
It's founded, unfounded, all those other
things. And then JAG nmake a determ nation on
whet her i1t's prosecutable or not. And that
has to be part of the report.

Therefore -- then we'd al so
recomrend that sonewhere when we have the JAG
dat abase or sonewhere, so that when we have
the reports go forward, there's another field
I n that database that can say okay, this case
was -- so we have 1500 cases, 1000 of them
were founded and out of that 1000, JAG
determ ned that 500 were prosecutable.

That neans --

CHAI R HI LLMAN: So JAG doesn't

Neal R Gross and Co., Inc.
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determinate it, the convening authority does.

MR. STRAND: No, the convening
authority determ nes whether to prosecute.
The JAG determ nes whether it's prosecutable
and make that recommrendation. You know, Kkind
of the ethical recommendati on.

COLONEL HAM  What does
prosecut abl e mean? You nmean whether there's
probabl e cause? O --

MR. STRAND: No. Probable cause
is the case determ nation. The problemthat
we're currently having is -- specifically in
the Arny, because this is -- the Arny's
currently making that determ nation. |s that
often tines when we go talk to a JAG we're
tal ki ng probably cause, but the JAGs thinking
preponderance of the evidence or whatever.

BRI GADI ER GENERAL DUNN: Beyond a
reasonabl e doubt .

MR. STRAND: Beyond a reasonabl e
doubt. And so they're often w thhol di ng

probabl e cause determ nati ons because they
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don't want to be responsible for saying this

Is a founded case but now |'ve got to explain
"' mnot prosecuting it. And that's a serious
probl em

And it's across the board. But it
al so goes to the other thing --

LTC MGOVERN. | didn't hear any
I nvestigator say that.

COLONEL HAM | think prosecutors
woul d di sagree with you M. Strand. That
they' re disagreeing that there's probable
cause. They're disagreeing wth the
I nvestigator that there's probabl e cause.

MR, STRAND: | know they are.

COLONEL HAM  Havi ng opi ned on
hundr eds and hundreds of cases as a prosecutor
right.

MR, STRAND: Yes, but when the
| ast thing that a prosecutor gives us, and
these are sone clear exanples. The last thing
in a case file that |'ve seen that the

prosecutor gives us, or the nmgistrate gives
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us, is there's probable cause for a search
aut hori zati on.

And the search authorization is
conducted. And there's not other
I nvestigative activity. And then the
prosecutor will conme back and say wel |,
there's no probabl e cause.

BRI GADI ER GENERAL DUNN:. That's
because the search warrant didn't turn up
anyt hi ng.

COLONEL HAM  Once there's a
pr obabl e cause determ nation, that thing goes
a |lot of places.

MR, STRAND: Correct. But let ne
get this --

COLONEL HAM And it is used for
pronotions, it is used for security clearance.
It is used for assignnments. So the policy
right nowis that a JAG officer is involved in
t hat opi ne.

MR, STRAND: Only in the Arny.

Al so, but every single civilian police agency
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in the United States --

COLONEL HAM  CGivilian police
agencies don't forward their investigations to
t he Def ense Consoli dated Dat abase of
I nvestigations to be used for security
cl earances, assignnents, pronotions, et
cetera. That's the distinction.

MR, STRAND: Right. But even in
the current DoD instruction, it is not a |egal
decision, it's an adm nistrative deci sion.

And that's the problemthat we run into.

We have JAGs screening these
things out. W have JAGs turning reports that
really shouldn't be unfounded into -- they are
founded reports into unfounded. And we are
also in contravention with other |aw
enforcenent a -- this is a | aw enforcenent
report.

And when that |aw enforcenent
report goes forward as a founded report --
wel |l actually whether it's founded or

unfounded, it still goes in the sane database.
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It is still reported. |If we have credible
informati on at the beginning of the case, that
information still goes forward regardl ess.

And where the people are tripped
up on security clearances is they' re asked
were you ever suspected of this? And they
answer those questions. Wether it goes in
t he dat abase or not.

LTC McGOVERN: Wl |l Russ, when we
heard frominvestigators in site visits and in
presentations, they tal ked a | ot about the
I ncreased conmmuni cation with prosecutors. And
Baltinore in particular had the hi ghest
unfounded rate. Now they run everything
t hrough the SARC and the prosecutor.

So it seens a little different
when we've heard a | ot of the best practices
in civilian jurisdictions are for the police
force to coordinate nore wth the prosecutor
early on to get the prosecutor to cover them
and agree that yes, this is founded or

unf ounded before the police close a case. As
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a matter of fact, they just have a bunch of
suspended open cases because they don't want
to unfound cases thensel ves.

So if inwiting this up, to say
that this is being done in civilian, but we
want our investigators to have this power to
found or unfound, seens a departure from
current best practices.

MR. STRAND: You tal ked about one
particul ar organi zation, one particul ar
| ocation. But |'ve worked for decades in the
civilian law enforcenent field. And | wll
tell you that nost civilian police
departnents, although they -- coordinating
with the lawers is one thing. Mking case
determ nations at the end is quite another.
That is an emerging practi ce.

LTC McGOVERN: After having 19
jurisdictions interviewed by the JSC SAS, |
believe the mgjority, if not all of them the
I nvestigators were coordinating with the

prosecut ors before nmaki ng case determ nations
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on penetrative sexual assault offenses.

MR, STRAND: Yes. And we do that.
We coordinate. W get their opinion. And
even the DoD instruction right now says it's
an admnistrative, not a | egal decision. Yet
we have turned it into a |l egal decision
outside of the current policy.

So what used to happen is, as an
agent, | would make -- | would coordinate with
JAG early on, we've always -- this is nothing
new. Coordinate with JAG work the case
together. Find out what they need. Find out
what their thoughts are. Wrk it along the
way .

And then | would go and | would do
a final outbrief to the JAG and we woul d tal k
about the case. And the JAG would say wel | |
think there's probable cause to believe this
and | think there's probable cause to believe
that or whatever. And then we would wite
that in our report.

But then we would still make the

Neal R Gross and Co., Inc.
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det erm nati on of whether from an operational
standpoint, we believe that person is a
suspect. Because that title block doesn't
mean and it doesn't say, in fact every report
says it, this is not -- this is not a

determ nation of wongdoing. It is -- they
are a suspect.

LTC McGOVERN: But it's going to
follow you for the next 40 years.

MR. STRAND: You know, but it's
going to follow whether it's founded or
unf ounded.

BRI GADI ER GENERAL DUNN:  Yes, but
it's not going to nean -- this is why |
recommended that we not address this at this
particul ar nonment.

MR. STRAND: Right.

BRI GADI ER GENERAL DUNN: Because
it's pretty enotionally charged. But | think
Col onel Haml's comments as usual, sort of
capture the issue of the database and the

consequences that flow fromthat, but do not
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flowin the civilian conunity.

But once -- once you're in that
dat abase, it does, it is |ooked at for
pronotion screening. It is |ooked at for
security clearances. |It's sone -- it follows
you the rest of your career, which may be
short.

MR, STRAND: But our people from
the crime records center conme and brief our
courses and they say that they do not rel ease
information for security clearances and they
do not release information fromthat database
for enploynent. Qher than working in child
devel opnment centers and ot her key positions.

But that is -- that is a nyth.
That is a nyth. 1t is not used for security
cl ear ances.

BRI GADI ER GENERAL DUNN:  Well 1'11

tell you the dirt -- the dirt boards for
of ficer pronotions are not a nyth. | nean
that --

MR, STRAND: What do you nean the

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 112

dirt boards?

BRI GADI ER GENERAL DUNN: \When
officers are selected for a pronotion to
general officer, they run a search across all
of the databases, 1G NC S, the CID | nean
that is not a nyth | can assure you.

LTC MGOVERN. Well, "Il propose
that we | ook closely at the findings and
recommendati ons you all have worked on
concerning the confusion of founded and
unfounded in the proposals. W'Ill send it out
to the group for further comment.

MR STRAND: Ckay. The other
problemthat we have with titling and case
determ nations is that not all of the services
are doing the sane thing. Two services are
letting the conmanders deci de.

LTC MGOVERN: Now that is an
I ssue we need to address.

MR STRAND: Wiich is a
significant issue. And so --

CHAIR H LLMAN: So who is that?

Neal R Gross and Co., Inc.
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Who's letting commanders deci de?

MR. STRAND: The Air Force and the
Navy.

COLONEL HAM  Letting conmanders
deci de whi ch deci si ons?

MR, STRAND: They're not cl osing
out their reports as founded or unfounded
until after it goes to the commander. The
commander nekes that determ nation.

COLONEL HAM  But that's different
than the titling decision?

MR STRAND: No, that's including
the titling decision. Were it's founded or
unf ounded.

COLONEL HAM  Ckay, so all --
across all services, the MO or the mlitary
crimnal investigator makes the titling
deci si on.

MR. STRAND: The initial titling
deci si ons.

COLONEL HAM  Based on credible

i nformati on.
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MR STRAND: Correct. And then to

cl ose out a case, according to the DoD

I nstruction, you're supposed to have probable
cause to believe that occurred. And this is
anot her part of the confusion. This is one of
the findings.

So if I have credible information
to determne that -- or if you had a case and
you were the investigator and you had the
credible information to determ ne that |
should go in the title block, because that's
required. So now ny nanme goes in the title
bl ock.

And the DI BRS, you pulled that up
earlier Jan, the DI BRS requirenent says even
I f you determne -- even if you determ ne that
maybe the crime didn't occur, or whatever, ny
name is still in that entity block to be
searchabl e for 40 or 50 years regardl ess.

COLONEL HAM Unless | have it
renoved because you didn't have credible

information in the first place.
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MR STRAND.  No.

COLONEL HAM  Yes.

MR, STRAND: The only way you can
have it renoved is from m stake of fact.

COLONEL HAM  Not correct. It
used to be only for mstaken identity that.

BRI GADI ER GENERAL DUNN: Ri ght,
but now she can recomrend for credible
I nformati on.

MR, STRAND: Right. And it can go
to the service -- right nowit goes to the
service MCI O director or commander for that
determnation. So it's going to -- but it's
still going to be there in the unfounded part.
It's still going to be there.

Soif -- if it does get check by
t he GOMO boards or whatever --

BRI GADI ER GENERAL DUNN: Yes, but
unfounded is vastly different then founded.

MR STRAND: It is. It is.

BRI GADI ER GENERAL DUNN: O

titled, yes. There's a huge difference.
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Because anybody could be investigated --

MR, STRAND: Right.

BRI GADI ER GENERAL DUNN: Because
sonebody nmakes an allegation. But once you
get to founded and titled, you're in a
conpletely different.

MR, STRAND: So noving on, --

BRI GADI ER GENERAL DUNN: But |
think what we want to take away fromthis | ast
piece, is that there needs to be consistency
across the services in ternms of who nmakes the
decisions. And wth who input fromwhom

CHAIR H LLMAN:  And who shoul d
make it then?

BRI GADI ER GENERAL DUNN: Yes,
right. Wwo nmakes it and who --

CHAIR HI LLMAN: That's what |'m
asking. Are we going with the Air Force and
the Navy nodel, or are we going with the Arny
nodel ?

BRI GADI ER GENERAL DUNN:  Ch, |

think it's clearly an investigative agency and
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a | awyer issue.

MR STRAND: [It's an investigative
Issue. This is an investigation.

BRI GADI ER GENERAL DUNN: It's not
a commander i ssue.

CHAI R HI LLMAN:  Ckay.

MR, STRAND: This is an
I nvestigation. It's an investigative report.
I nvestigators should be deciding on how that
report is witten

BRI GADI ER GENERAL DUNN: W th

| egal input.
MR, STRAND: Wth |egal input.
CHAIR HI LLMAN. Ckay, so
understood. | just didn't -- wasn't clear on

whi ch direction you were pushing. Ckay.

MR STRAND: Yes. So, we're
al nrost done.

COLONEL HAM M. Strand | just
want to apol ogize for interrupting you. |
don't nean to say |'man idiot, but I think

wote the only Article 1 titling that exists.
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So | | ook very deeply into these subjects a
few years ago. And Congress had ordered a --
I think it was Congress, a study of titling

t hroughout the services with the intent to
standardi ze titling on all crines.

MR, STRAND: NDAA 14 required it
I n sexual crines.

COLONEL HAM At the tine the Arny
based it on the probable cause standard. And
all the services now use the credible
information standard. So | didn't nean to
Interrupt you but, again, | had sounding |like
an idiot saying | think | wote the only
article on this subject, but |I think I have.

MR. STRAND: Right. | haven't
witten an article. I've lived it for a |long
time. And it certainly is sonething that
we're concerned about. CCbviously we don't
just wlly nilly because we have the power to
put people you know, in those bl ocks to hurt
people. Most agents, the vast mpjority of

themtake it very seriously. Just like the
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vast majority of detectives and police
of ficers around the world do.

But | woul d suggest that you know,
how many -- how many police reports do you
think are witten every single day and
finalized every single day in the United
States on penetrative sexual assaults? |
woul d suspect that in nost of those
jurisdictions they don't have a final okey
dokey fromthe JAG -- fromthe |ocal |awer
Because they just wite them they wite them
they wite them

So |l think it's sonmething we could
probably take another | ook at.

Training for investigators. Do
agents assigned to SVUs and as | ead agents on
sexual assault have required training and
experience. Have a robust training
requirenent.

We put in sone recommendati ons
based on the last time we net as far as sone

def ense funds, authorizations. And then
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recomrendi ng that DoD designate a | ead agency

for advanced sexual assault investigations

traini ng.

CHAI R HI LLMAN:  Meani ng what ?

LTC McGOVERN. How do you t hink
that will be received?

MR. STRAND: By DoD? O by
Congr ess?

LTC MGOVERN: Well fromthe
prosecution perspective, | think we tal ked

about the different JAG schools have their own
prograns and they shoul d col | aborate and
di scuss. And yet for investigators we're
sayi ng you should have a | ead agency. And |
just want to be able to reconcile the
di fference.

MR. STRAND: We're used to doing
that. W have a lead agency in forensic. W
have a | ead agency in all kinds of other
things wwthin the M Gs. That's a normal way
to do business within our -- with our

gr oupi ngs.
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Well we call them executive
agencies. So we have an executive agency for
this and we have an executive agency for that.

LTC MGOVERN: Right. This is
again a highly enotional issue.

MR STRAND: It is.

LTC McGOVERN: And each service
takes great pride in whether they use the FETI
or cognitive nethods. So | just want to be
weary before recommendi ng.

MR, STRAND: Right. And |I'm okay
either way. 1|'d rather not have the fight
| ater on. But what we're seeing is, there are
sone differences. And there are sone
legitimate differences.

But in accordance with the GAO
report, they said that we're probably wasting
sone noney. We're wasting Sone resources.

And we're wasting -- you know, we're
duplicating and triplicating the sane efforts.

So we could | eave that in or take

it out. \Wiatever your pleasure is.
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BRI GADI ER GENERAL DUNN: But we're

defining best practices here. And | realize
that the fiscal aspects of this on sone |evel
are best practice. But | don't think that
shoul d be our focus. | think our focus should
be on howto best -- so in other words, if we
have a working group address the investigative
training which exists.

MR, STRAND: Right.

BRI GADI ER GENERAL DUNN: And we
have found here that there is a robust,
continuous training. W've nade a few
recommendations to -- you know, for review and
refresher training. | think that -- |I'm not
sure we need to go down the road of saying it
shoul d be consolidated because --

MR STRAND: |'m okay either way
NOW.

LTC McGOVERN: | just note in the
DoD I G report provided to the panel, that is
really covered a lot and they relish or

cherish | should say, their independence. So
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| just wanted to raise that as an issue for
you to consi der.

MR, STRAND: Right. Yes.

BRI GADI ER GENERAL DUNN: | think
coordination matter is probably a better
referred to.

MR, STRAND: And we had a | ot of
di scussi ons on SAFEs, availability of SAFE.
And t he SAFE exans. W did have sone
di scussi on about the 14 -- Fiscal Year 14 NDAA
that requires SANS at -- services that
requi red they have 24/ 7 coverage.

And we tal ked about a
recommendati on that that nmay be reexam ned.
Because in sone places that m ght be
applicable. You know Fort Belvoir has a 24
hour hospital, but they have sone of the best
SAFE exam ners you know, ten mles down the
street, it doesn't seemto nmake sense then why
you woul d have to fund and supply a SAFE
exam ner at Fort Belvoir for exanple.

O if | don't want to go to Fort
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Bel voir for whatever reason, and Ceneral Dunn
brought this up, you know maybe |'d rather go
to Fort Belvoir, or maybe |I'd rather go to the
civilian facility. | know it doesn't nmandate
where victins go. But it does create
potential problens and issues.

So our thought was that it was
premature. Before they exam ned the issue,
they just put out that blanket policy. W've
exam ned the issue and we believe that the
services are doing it pretty nmuch the best
they can and in conjunction with what their
specific needs are. Not only by service, but
by | ocation and by mssion. And we don't
think that shoul d be prescribed anynore than
t hat .

CHAIR HILLMAN: Is this in the
NDAA al ready?

MR, STRAND: Yes.

BRI GADI ER GENERAL DUNN: Yes.

CHAIR HI LLMAN:  So you're

recommendi ng a change in what the practice
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that's been set up there?

BRI GADI ER GENERAL DUNN: Yes.

MR, STRAND: And --

CHAIR HI LLMAN:  And just to be
clear, the grounds are that it's not -- it
results in inefficient allocation of resources
given the dynamcs of victimreporting and the
| ocations of civilian facilities wth
conpar abl e capacity, is that right?

MR, STRAND: Right.

BRI GADI ER GENERAL DUNN:. Yes, and
the nunber of cases in the mlitary. So for
exanple, if you are in this area, you are
probably better off going to Fairfax County
where they do hundreds of these exans a year
versus going to Fort Belvoir where they m ght
do si x.

CHAIR H LLMAN: Ri ght on.

MR. STRAND: And that Madam Chair
concl udes our small discussion on
I nvesti gati ons.

G GCkay. Any other comments on
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I nvestigations? Al right, let's stand up for
five mnutes, okay. And we'll cone back in
five mnutes.
(Wher eupon, the
foregoing matter went
off the record at 2:29
p.m and went back on
the record at 2:40 p.m)

CHAIR HI LLMAN. Okay. Just for
pl anni ng purposes, | think we'll end up
probably going straight through until five,
but we want to finish by five. If you feel
your attention |agging, Jan put out nore food
in the break room so hop up and grab it,

I ncl udi ng nore veget abl es and heal t hy t hi ngs,
as well as the cookies.

And we're next up with
prosecution. General Dunn and Rhonni Jaus
were working on this. Since Rhonni left,
General Dunn, are you doing this or is Kelly
doing this one?

BG DUNN. Well, let ne just say

Neal R Gross and Co., Inc.
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for the record that Rhonni was supposed to do
it before she got on the plane, but | wll
pi nch-hit here and nove through these. Ckay.

CHAIR H LLMAN:  You all have
handouts on this.

BG DUNN:  Yes, and writing, which
| presunme you can read. So, one, is there a
civilian best practice for the organi zation of
prosecutor's office? Based on the evidence we
coll ected, the answer to that is no. The
organi zational structure in civilian
jurisdictions varies. Many of the |arger
urban jurisdictions do, in fact, have
speci alized sex crime prosecution offices, but
many smaller cities and rural offices do not.
Simlarly, many of the prosecutors in
medi um si zed offices handle a variety of
fel ony cases, to include sexual assault.

One thing that we do note or we
did note is that, regardless of the structure
in the civilian offices that we | ooked at,

each one enphasi zed the inportance of a
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rel ati onshi p between the prosecutor's office
and police departnent investigators and victim
advocates in sexual assault cases.

The recomendation is do not
mandate a particul ar organi zati onal structure
for the services. |It's nore inportant to
ensure that critical communication between
prosecutors, investigators, and victim
support.

Al right. Is the mlitary
special victimcapability an effective
approach to prosecuting sexual assault cases?
The FY 13 NDAA required the services to
establish special victimcapability, which is
different from special victimcounsel,
al t hough they have the sane acronym

Most of the services are already
i npl enenting this capability. A couple of
t hem have been at it for several years. DoD
has published a manual with instructions that
oversee this. Each service has designed a

di fferent approach based on the service
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resources and the structure of the different
services' staff judge advocate offices.

Al right. Let ne see what's
Inportant in this next part here. GOkay. The
Arnmy initiated a special victimprosecution
programin 2009. That program has been in
pl ace for, obviously, four or five years at
this point. It does appear to have a positive
effect, but it is alittle early to assess
whet her this concept is effective in renote
areas or whether it's effective in a depl oyed
environment and at smaller installations.

It's kind of a regional concept
now for the Arny special victimprosecutors.
So they handl e, you know, there's generally
stations at large installations that handle
smal ler installations in a geographic area.

The recomendation is to continue
to fully inplenent these special victim
capability across the services and continue to
devel op the expertise of prosecutors,

I nvestigators, victimw tness |iaisons,
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paral egals in large jurisdictions and to
ensure that there is a reach to smaller and
nore renote installation.

MR, STRAND: A question on this.

BG DUNN:  Yes?

MR, STRAND: The services are all
basically doing simlar things, right, like
the Air Force? Because they're snaller,
they're doing it nore regionalized with sone
reach- back back to the headquarters nore than
the Arny can because we're so |arge, because
the Arny is so large. So the Air Force nodel
does that seemto be working for them as
well, fromwhat you' ve seen?

BG DUNN:. Well, I think all of the
evi dence that we've all heard in terns of the
training, the establishnment of communication
anongst investigators and prosecutors, the
focus on specific training for sexual assault
prosecutions to be conducted by specific
prosecut ors and overseen by seni or

prosecutors, whether it's handled in
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consolidated offices that do it regionally or
whether it's handled in offices installation
by installation does seemto be trending
positively.

| nean, it seens to have a
positive effect across the services. But the
key here is the services are structured
differently and there shouldn't be a
cooki e-cutter requirenent for those offices.

MR, STRAND: Wat works well for
the Air Force may not for the Navy and the
Arny and the Marines.

BG DUNN:. Right. Okay. This next
one really is nore of the sane. It's a
di scussi on about co-locating wth prosecutors,
whet her to co-locate investigators with
prosecutors or to co-locate investigators,
prosecutors, and victimservices. | think we
addressed that a little bit in the |ast
di scussi on.

COL. MCGOVERN. W can work to

mer ge.
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BG DUNN:. Yes, yes, so we can work
to nmerge that together. But the key is
communi cation is absolutely critical. There
are sone concerns with co-location. And
however it's done, it's got to be done with
sensitivity to the victinms and what nakes them
nost confortable in terns of a venue to
report.

Al right. Special victim
counsel. This is a very new concept. The
information that was provided to the
Subconm ttee was generally positive, in terns
of special victimcounsel, both from
prosecutors and defense counsel. So it's, you
know, it's too newto really nmake an
assessnment, but we need to continue to review
the role and, if necessary, establish
procedural rules with clear paraneters on how
those attorneys will represent their clients
because everybody coul d foresee issues that
haven't really cone to --

CHAI R HI LLMAN: Can | ask about
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this? | don't knowif we're in a position to
comment on this, but the undue command

i nfl uence, unlawful command influence issue
with special victins counsel, is there, we've
just had a ruling that special victins counsel
can --

BG DUNN: Create an issue.

CHAIR H LLMAN. -- can commt UC,
right?

MR, STRAND: Yes. So a captain
witing to a maj or general can --

COL. MCGOVERN. Well, she didn't
create an UCI. She raised an issue.

COL. HAM Yes, the law, that's
related to the |aw we know, which is no
counsel can nmake an argunent that brings
either Arny policy or, I"'msorry, DoD policy
or the case | aw exanpl e that Col onel Henl ey
made, as well, the war on drugs, can't nmke an
argunent that brings a policy consideration
into the courtroom That's the anal ogy --

CHAI R HI LLMAN: Is that true for

Neal R Gross and Co., Inc.
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special victins, special victins counsel, too?

M5. FRIED: | think it's al
attorneys. Everybody involved in the mlitary
justice systemis what UCI says.

CHAIR H LLMAN: Everyone is
subject to the code.

CO.. MCGOVERN: | can go get it.

MR STRAND: So it's not just
sonebody outranki ng that person influencing
t hem

COL. HAM | have not read the
record, but the analogy that | can draw from
the public reports is that that was the
argunent that was a problem bringing policy
di scussions and policy prescriptions to
advance a specific position. And, again, the
case | aw analogy |I' maware of and am
confortable with is bringing the policy into
a courtroomin a sentencing argunent or a
cl osi ng argunent.

CHAIR H LLMAN: I n other words,

the Air Force's interest in ending drug abuse

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 135

wi thin ranks requires that you convict this
I ndi vi dual because this is a, we can't allow
this problem So it noves the focus fromthe
merits of the case and the individual at hand
and the conduct that's being punished to the
| arger issues and makes it | ook nore |like a
show trial.

COL.. HAM And Article 37, Article
37(a) does have a section on convening
authorities and then no person subject to this
chapter may attenpt to coerce or by any
aut hori zed neans i nfluence reaction of any
conveni ng approving or review ng authority
wth regard to his judicial acts. So I'm
trying to piece together the public reports.
Again, | don't have any --

CHAIR HI LLMAN:. But that's the
statutory | anguage then. |t says coerce or
i nfluence. But isn't the whole creation of
the special victins counsel intended to
I nfl uence the system on behalf of the victinf

COL. MCGOVERN: R ght. On behalf

Neal R Gross and Co., Inc.
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of that victim |In that case, | believe the
special victimcounsel said ny victimwants
this, but you al so should al so consi der what
this is going to do Arnmy-w de policy for
sexual assault in the mlitary, that latter
consideration is inappropriate.

CHAIR HI LLMAN: But that's
I nappropriate according to the regs. It's not
I nappropriate according to the statute. So
Article 37 says can't influence or coerce,
right? It doesn't have that extra piece.
understand that's what we tell people, that
you can't nmake the Arny-w de policy, right?
Read that again, Colonel Ham

COL.. HAM No person subject to
this chapter may attenpt to coerce or by any
unaut hori zed nmeans i nfluence the action of a
court-martial or any mlitary tribunal or any
menber thereof in reaching the findings or
sentence in any case or the action of any
conveni ng approving or review ng authority

with respect to his judicial acts.
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COL. HENLEY: Right.

Unaut hori zed. So can't the convening
authority consider general deterrence in
determ ni ng whether or not that's an
appropri ate agreenent to accept or not? |
mean, again, that's a rhetorical question, and

I don't know what we actually said on the

record.

COL.. HAM Yes, |I'mnot taking a
position either way. | was quoted in sone
news articles. | hesitate to nention those

articles, now realizing how inaccurate they
can be. But the argunent was nmade that what
you do may influence the debate on whet her the
commander should retain the authority in the
system

CHAIR HILLMAN: 1'd just like to
flag that, in the special victins counsel, |
think we should say we need to interpret
Article 37 to give guidance going forward wth
respect to what special victins counsel can

do. And I'd recommend that they be able to
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argue on behalf of the overall deterrence and
encouraging victins to report part of it, as

well as the particulars of the case. | nean

this is a newthing. | nean, we haven't --

MR, STRAND: But doesn't the JAG
do the sane thing?

COL.. HAM It is not permtted to
make an argunent in court that brings outside
policy in --

MR, STRAND: No, but to the
conveni ng authority behind cl osed doors, isn't
the JAG or the prosecutor able to nake those
sane argunents about good order and discipline
and all those other things?

COL. HENLEY: Well, that's how you

woul d define unauthorized. To ne, that's the

MR, STRAND: Right. Because
they're authorized to do that.

COL. HENLEY: | don't know, but
|"msure the judge said | don't know but, in

the interest of fairness, I'mgoing to give
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the parties a chance to think about it, go
ahead and take a week, and then that's where
they cone up with a -- | mean, | don't think
he definitively ruled that there was unl awf ul
command i nfl uence.

CHAIR HILLMAN: It sure has set a
precedent that is going to affect what, |
nmean, it's just it's out there now | feel
i ke we shoul d suggest we need sone
clarification on it.

COL. HENLEY: \Wether Article 37
needs to be clarified or anmended or nodified,
addi ng to address now special victins counsel
and the obligations to talk in terns of
general policy.

COL. HAM  Would it help to pul
-- | mean, | know, real lawerly, would it
help to pull the case |law on the issue?

CHAIR H LLMAN: Sure. Yes, |
think it would. Yes, nore work. Al right.
Sorry to derail you on this stuff.

COL. MCGOVERN. No, that's a key

Neal R Gross and Co., Inc.
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poi nt that we had incl uded.

COL.. HAM So it does not prohibit
a general to argunent, as | understand it. It
does not prohibit that at all. It prohibits
a very specific type of argunent to the
convening authority or to the nenbers or to
t he judge.

COL. HENLEY: One woul d think, but
| agree with you. W're not sure because of
-- well, but I need your recommendation. |Is
It 37 should be reviewed to see if
nodi fications are appropriate, given -- and
you coul d footnote, too.

COL. MCGOVERN: Absolutely. |
nmean, it clearly inpacted the prosecution of
t he case.

COL. HENLEY: And what speci al
victinms counsel can do that would not be
unaut hori zed. | nean, again, |'mnot sure you
have to anend 37 but give clarification as to
what unaut hori zed neans in the context of new

special victinms counsel. So at |east the
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parties, the mlitary judge, the defense
counsel, the trial counsel know what the rules
are, and that issue can be fleshed out in
pretrial litigation.

BG DUNN:. Al right. In terns of
both prosecutor and, in terns of prosecutor
interaction with the victimin the civilian
jurisdictions that we visited, the consensus
Is that the sooner the prosecutor begins to
forma relationship with the victimthe
better. And in the mlitary, there is now a
24- hour standard for notifying the prosecutor
of a case. And then after that, the sooner
the prosecutor can neet with the victimthe
better.

So the recommendation is we should
sustain the mlitary 24-hour standard and
encourage that interaction as soon as

possi ble. Again, with the presence of the

special victimcounsel, that will play into
this process, as well, and we haven't had the
time to see how that will play out.
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Ckay. Shoul d there be

I nvestigators assigned to prosecutors? 1In the
civilian world, it appears fromthe evidence
that the Subcomm ttee has when the police
cl ose a case they close a case, and the case
subsequently noves to the prosecutors. The
prosecutors generally have investigators who
they use to flesh out the case, so to speak.

The mlitary systemis different.
The mlitary system on the prosecution side,
the investigators generally performthat role.
They may finish their investigation, but, you
know, once the case is headed to prosecution,
anything that the mlitary counsel need is
generally, | won't say mlitary counsel,
anything the mlitary prosecutors need is
general ly investigated by the Ml O

So in terns of assigning
I nvestigators to prosecutors in the mlitary,
we didn't see that as a, we don't see that as
a necessary requirenment. Now, the defense

counsel is a separate issue and wll be
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addressed | ater.

MR, STRAND: And one of the things
we overl ooked in our investigative findings
and recommendati ons was we did have a finding
that prosecutors and defense attorneys
conpl ai ned that, you know, agents weren't
doi ng what they needed to do sonetines after
the case was closed and that they had a hard
time getting any information and getting
additional investigative resources. So one of
our recommendations for that was to require
that the cases remain open until final
adj udi cation to help, you know, solidify that.

BG DUNN: Yes, yes, to avoid the
adm ni strative hassle of having to reopen a
case should it have been closed. Thank you,
Russ, for adding that.

MR, STRAND: You're wel cone,
am

BG DUNN:. Okay. In the civilian
sector, district attorneys do have w de

prosecutorial discretion in charging
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decisions. Do mlitary prosecutions al so have
di scretion? Consensus fromall the testinony
we heard is that, yes, mlitary prosecutors do
have di scretion in charging up to a point, |
guess, for sone of the, you know -- well,
mlitary prosecutors do have discretion in
char gi ng.

CHAIR HI LLMAN. Sorry, just the
termmlitary prosecutor. Do we nean trial
counsel ?

BG DUNN: Yes, yes.

CHAIR HI LLMAN: Because really the
charging, they wite the charge sheet but the
convening authority signs it?

BG DUNN:  No, the conmmander.

CHAIR H LLMAN. The conmander ?

BG DUNN: The conmander. So if
I"m Private Stucki down in Conpany C, the
prosecutor will wite the charge sheet and ny
commander will usually swear that charge sheet
out. And then it's pushed forward through the

| evel s of command and maybe two or three
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| evel s before it gets to the -- yes, yes.

CHAIR HILLMAN:. So it's just the
fact that there's still, the authority to
prosecute rests in the convening authority
gets obscured by mlitary -- just they don't
have the sane, it's not the same. The DA's
office is deciding and is prosecuting the
case, but the judge advocates are not. It's
t he convening authority on who's nmaking --

BG DUNN: On the decision to
prosecute, but, in ternms of what to charge,
the prosecutors wite those charge sheets.
And | don't think we --

CHAIR H LLMAN:  And then the SJA
makes a recommendation wth respect to those

BG DUNN:. To referring the
charges, right, right.

CHAIR HILLMAN:. Right. D lon,
you were going to say?

MR, FISHVAN. Well, I'mnot sure

how it's done. And we haven't really gathered
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information on this, but we mght want to
collect it. On the issue of preferral, which
Is really what we're tal king about here, there
may be practices that vary. For instance,
sone SJAs may require their trial counsel to
present themw th the draft charges before the
action of preferral occurs, which is
tantanount to them having a decision. But we
may W sh to gather information on this for
you.

CHAIR HI LLMAN: | don't know that
you have to | ook too nmuch further. | just
want to be clear that we show where the
function of the prosecutor lies as we go
t hrough this because the decision-nmaking
authority isn't in the attorney the way it is
in the, you know, in the civilian --

BG DUNN:. Rght. In the civilian
worl d, they draft and deci de whether or not to
prosecute. In the mlitary, the trial counsel
W th supervisory oversight generally drafts,

deci des what to charge, drafts the charges,
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but then there's a separate process in terns
of making the decision to go to trial. And
there may be --

COL.. HAM The code can prefer
charges. |t does not have to be a conmander.

MR, STRAND: Could a mlitary
prosecutor influence or nake a decision on
whet her or not, you know, well, if we go with
this charge, we're going to go ahead and
recommend that they not go on a sexual
of fender registry or, you know, |ike sone
civilian prosecutors have w de discretion on
that. Do mlitary prosecutors have that, or
Is that clearly up to the convening authority
or even to the panel if it goes to a
court-martial ?

BG DUNN: There are 50 sex
of fender registries, right? Fifty-one with
the federal registry. WlIl, | don't know how
many states have them but | don't think that
any mlitary prosecutor actually |ooks, |

don't think we have any evidence that mlitary
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prosecutors |look at that. The mlitary

def ense counsel clearly | ooked at it. | don't
think the mlitary prosecutors |ooked at it
because the accused coul d be being court
martialed in Kansas and he could be from

Al aska.

M5. FRIED: Dean H |l man, we can
articulate in the finding the contrast between
the mlitary prosecutor and the role of the
conmmander who's preferring the charges just to
explain that clearly.

CHAIR HI LLMAN: That woul d be
great. Thank you.

BG DUNN. Ckay. But the
recommendation is that mlitary prosecutors
and commanders continue to have discretion to
charge the case based on the facts of each
I ndi vi dual case.

CHAIR HILLMAN: 1'1l just flag on
that. | think that, | don't think convening
authorities should continue to have this. |

think it should be independent mlitary
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prosecutors, but that's not going to, if
there's others, that's in the role of the
convening authority or the role of the
Commander Comm ttee's purview really rather
than ours. But it's a part where we just
overlap on this so

COL. MCGOVERN: And | think this
di scussion with Ms. Jaus from |l ast week, she
had expl ai ned that there may be nore
flexibility wwthin the civilian charging
deci si on because they have | evels of rape,
where our Article 120, everything is grouped
nore as a sexual assault, so there's a
perception that there may be less flexibility
inthe mlitary. So, again, we wll try to
stay away fromthe role of the commander in
this and maybe nake it geared nore towards
what does Article 120 afford as far as
chargi ng deci sions overall and options?

BG DUNN: That was a pretty lively
di scussion on that. | nean, you know, from

Ms. Jaus' perspective, there was -- | don't
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even know how to quite characterize it. It
was sort of rape and then there was rape with
a certain level of violence and then rape with
anot her level of violence, and that is just
not sonething that is contenplated in Article
120. It's either rape or it's not rape.

MR, BRYANT: Yes, that's true in a
ot of civilian jurisdictions, too. Not
everybody has degrees of rape. Many states
do. But in Virginia, it's either rape, or
it's not rape, it's sonething el se.

BGDUNN:. So it's simlar to the
mlitary. But --

COL.. MCGOVERN: W'l tighten this
one up.

BG DUNN: Yes. And anot her piece,
| guess, which fits in here is that Article
120 right now does cause consi derabl e
confusion, not necessarily in the
prosecutorial world but outside |ooking in.
And if Article 120 is going to be revised,

then it probably nmakes sense to nake it clear

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 151

and put the non-penetrative offenses in a
separate category fromthe penetrative -- |
cannot say those words.

CHAIR HI LLMAN:  You just said it.
But you're not nmking any recommendati on that
we nodify 1207

BG DUNN. Well, | think the
consensus of the sub-Subcommttee was that it
shoul d be | ooked at for that reason because it
does cause so much confusion fromthe outside
| ooki ng in.

MR, BRYANT: Then why can't we say
needs to be revised instead of if it's going
to be revised? | don't --

BG DUNN: It's been revised so
often over the |last --

M5. FRIED: Renenber, the Judici al
Proceedi ngs Panel is going to be | ooking at
Article 120 since the 2012 anendnents.

BG DUNN. Ckay, good.

M5. FRIED: So you mght want to

ask themto look at this --
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BG DUNN: Ckay. So nmaybe --

M5. FRIED: -- which was a
vol unteer panel is really going to be focusing
on Article 120. So if there's sonething you
think they need to focus on in particular, you
can nmake that recomendati on.

BG DUNN: Okay. That woul d nmake
perfect sense. The Judicial Proceedi ngs Panel
specifically ook at Article 120 with a view

CHAIR H LLMAN:. Wth a view
towards? We can punt, but | want to punt with
a clear mandate for them | nean, |'d say
that they ought to |ook for, to bal ance the
harnms of another change in the statute after
so many recent changes in the statute with the
possibility of optimzing the statute to
I nprove the confidence of victins, the
nmessagi ng regarding the types of behavior that
constitutes sexual assault, and the ease of
charging with respect to the very, the

spectrumof crines that fall under this
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unbrell a because right nowit's just this very
bi g unbrella that obscures as nuch as it
reveals, and it doesn't really help. Anyway,
but |I'mnot sure whether the optimzation of
the statute is worth the disruption in the
system of changing it again.

COL. MCGOVERN: | think this
previously had been two of the separate
findi ngs, which were kind of then nmerged and
maybe need to be separated out again.

BG DUNN: Yes, yes.

COL. MCGOVERN: Do you want to
address whether or not there's pressure or the
finding, the anecdotal evidence about |G0s?

BG DUNN. Ch, oh, yes, | did skip
right over that. GOkay. W do have, we have
heard conti nuous comrent about cases where the
Article 32 investigating officer recommended
agai nst trying a case, but the conmmander
decided to take the case to trial. And we're
going to recommend that the services take a

| ook at that and pass the informati on back on
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how many tinmes that happened, what was the
result in those cases.

CO.. HAM  Whul d you want to know
what the SJA recomrended, as wel | ?

BG DUNN: Yes, | think that would
be rel evant.

CHAIR HI LLMAN: | think we should
say it's a one-way ratchet that we' ve sort of
set up now and that that's of some concern.
So that would be here, wouldn't it? Because
this is where the review process that's been
changed for the decision, the elevation of
that has an inpact in the review process that
gets triggered so

BG DUNN. Ckay, all right.
Forensi c psychiatry experts. The mlitary
does have forensic psychiatry experts. They
are limted. The governnment does have
resources to hire civilians when mlitary
forensic experts are not avail able on the
prosecution side of cases. That's what we're

di scussing right nowis the prosecutors.
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It has, you know, mlitary
prosecutors routinely use these experts. As
a matter of fact, we got sonme comment that
per haps they overuse these experts in cases
where it's not really required, which may, you
know, tie into your previous comrent about the
one-way ratcheting. You know, everybody is
trying to nmake sure that every case is tried
toits fullest, shall we say, in the current
environment. And so this really, in the end,
IS a resourcing issue is that it should be,
you know, used when necessary and not used
when not necessary in order to conserve
resour ces.

Al right. Collateral m sconduct,
I think we have discussed pretty thoroughly a
little earlier today. Being read your rights
for collateral m sconduct when you're a victim
has a chilling effect on reporting. In
civilian jurisdictions, they have vast
flexibility wwth that. The mlitary does not

have the flexibility in terns of reading the
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Article 31(b) rights. However, current

servi ce regul ations have established policy
reserving action on collateral m sconduct
until a resolution of the case.

The conveni ng authority can grant
immunity or offer a, you know, |ower-I|evel
resolution to the victim Those options are
out there. Many victimgroups have reported
just that the issue, generally, is a bar to
reporting. And one other factor we wanted to
address is that it's difficult to nessage this
particul ar i ssue because, you know, you don't
want to put out there that, you know, you're
guaranteed i munity from what ever your
collateral m sconduct is if you report a nore
serious crime to authorities. It's difficult,
and we discussed that pretty thoroughly a
little earlier.

But in ternms of holding off and
addressing the m sconduct l|ater, the
recommendation is to continue to encourage

commanders to be sensitive to the issue,
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establish a policy that there's a presunption
in favor of immunity for m nor m sconduct, and
keep the status quo with the commander, as the
commander' s di scretion at the concl usion of

t he case.

MR, STRAND: Would that conflict
W th our previous recommendation?

BG DUNN:  Yes, that does. But
we're going to work that back and forth, |
t hi nk.

MR, STRAND: Because we can
discuss it nore, if you'd like.

BG DUNN:  Ckay.

COL. MCGOVERN: If we could go to
the red version. W found that there was
overl ap between the prosecution and the
defense in a few of these areas. So Col onel
Henl ey could chine in wth General Dunn in
di scussing these topics to provide both
perspectives to cone up with a consensus for
our recommendati ons.

BG DUNN: Si nce the defense
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expressed the concern about the dem se of
Article 32 investigations, so Colonel Henley
can address that.

COL. HENLEY: Well, the ultinmate
alternate proposal is what to do with the 32.
And | think, as we discussed in the defense
di scussions, a lot of these issues are rel ated
to each other: what to do wth subpoenas,
expert w tness, discovery issues that arise
before a mlitary judge is invol ved.

So if you adopt it, sone process
where the judge or a magistrate is invol ved
early on in the process, either pre- or
post-preferral of charges, to address sone
early issues in the case, pretrial confinenent
I ssues, discovery issues, subpoenas, w tness
requests. Does it nmake sense to al so have, at
the sanme tine, an Article 32 procedure that's
being run by an investigating officer, rather
than a mlitary judge? And | think those are
the two recommendati ons. One was, | guess

that was the proposal, which is don't do
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anyt hing and just see how the new 32 process
pl ays out, that no longer is a victimrequired
to testify, and see if that addresses sone of
t he concerns.

| guess the alternate proposal
was, if you're going to get a judge involved
early on in the process to address sone of the
def ense concerns on access to evidence, could
t he judge al so conduct a equival ent 32
procedure which woul d be a probabl e cause
hearing that | think we discussed. | nean,
haven't we sort of discussed that, at least in
sonme fashion?

So, | nean, that's the proposal
Is that what we were tal ki ng about?

COL. MCGOVERN. And | think the
reason that this overlapped is there were sone
things that the prosecution, their difference
of opinions of how the 32, whether it wll
actual ly speed up the process, whether you
have your victim you'll be able to see the

victimtake the stand or not. There's pros
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and cons from both prosecution and defense to
t he changes, but the consensus seened to be
they don't quite know yet, it's too early to
tell since we haven't started it.

COL.. HAM So, sir, you al so
nmentioned, too, if the judiciary was invol ved
as a judiciary instead of as an investigating
officer that the recomendation for any |ack
of probabl e cause would di sm ss the case,
al t hough not wth prejudice?

COL. HENLEY: Yes, | think so. |If
you have -- and, again, the actual process
with timng or deadlines certainly could be
massaged. So you have a scenario where a
trial counsel has preferred charges. There's
atinme frame in which the trial counsel has
get a probabl e cause determ nation, |ust
arbitrary, take 30 days. So the judge nakes
a determ nati on based on the evidence
presented whet her there's probabl e cause.

If a finding of probable cause is

made, then another arbitrary figure, the
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conveni ng authority woul d have 45, 60 days, 90
days to refer to a special general
court-martial. If the mlitary judge, in his
or her capacity as a mlitary judge, finds no
pr obabl e cause and the case is dism ssed
W t hout prejudice, the trial counsel can
re-file or re-prefer charges and go over and
start again. But at least there's sone
determ nation that's binding upon the parties
W t hout prejudice if maybe you thought you had
t he evidence but were unable to convince the
mlitary judge the probabl e cause standard.

So | guess what we were
di scussing, and, Kelly, you can -- and Patty
the sane -- | think the issue, initially, is
whet her or not a mlitary judge should be
i nvolved at all to address sone of the defense
concerns about access to information and
di sclosing information to the convening
authority to get experts or subpoenas or
docunents. And if you accept that and the

proposition, then why not have the judge
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I nvol ved in other aspects of the proceedi ng?

So what we ultimately decided |
think was, if you're going to do that, then
have what ever rules you have apply equally to
bot h prosecution and the defense on access to
witnesses. So if a trial counsel wanted to
subpoena W tnesses or access to evidence or
expert w tnesses, they would be required to go
through the mlitary judge, as well, who would
make that determ nation using the sane
standards that would be applied to the
defense. The convening authority would still
be obligated to pay, and the judge woul d not
obligate the governnment. But the decision on
whet her or not it's relevant to the proceedi ng
woul d be made by the mlitary judge for both
parties.

And | think -- again, | didn't go
on any of the visits. But it appears that's
one of the criticisnms the defense consistently
raises is they have to defend their requests

where the governnent does not, and this would
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seemto at |east even the playing field. But

MR. STRAND: So what | hear you
saying is, basically, you' re |ooking at the
role of the judge in whether or not to bring
themin earlier, bring himor her in earlier,
expand their duties --

COL. HENLEY: Yes. And all we're
proposing is to adopt a process that goes on
in every crimnal court in any state or
federal system every day.

MR. STRAND: The bi ggest
difference is right now they can't get
i nvol ved until preferral ?

COL. HENLEY: Referral.

MR. STRAND: Referral. Okay.

COL. HAM W th sonme exceptions.

COL. HENLEY: Yes, m nor
exceptions.

COL. MCGOVERN: So | probably
didn't set this up the best, tee it up for

you, sir, but the list that | just handed out
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are those issues for the defense team which
then relate also to the 32 issue. Last week
or two weeks ago, Colonel Mrris had briefed
this to the Subcomm ttee and noted how
intertwi ned the issues of, the concerns of the
def ense counsel to request experts, W tnesses,
subpoena power, and all that. So we tried to
separate those out into findings, and it
continually cane back to the judge

I nvol venent. And that's where Judge Henl ey or
Col onel Henl ey has cone up with sone proposals
as to the judge invol venent.

MR, STRAND: So what | hear you
saying basically is that you want the judge to
be involved earlier, expand their role?

COL. HENLEY: | think that woul d
be beneficial if the focus, again, is on the
victim |t appears one of the criticism from
the victims perspective, is length of tine
the process takes, and part of that, through
no fault of the defense or the prosecution, it

just takes a while to schedul e these types.
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So you have an accusation, there's a delay to
referral, there's a lengthy day to 32, and
then there's a | onger delay on determ ning
whet her or not to refer these charges to
court.

MR, STRAND: And then you' ve got
all these rape shield issues and ot her
potential issues along the way that are not
bei ng dealt by the judge.

COL. HENLEY: Correct. They're
being identified but not addressed.

MR, STRAND: Right.

COL. HENLEY: And | guess what the
sense is, if you can address sone of these
procedural concerns on di scovery, subpoena,
fundi ng 1 ssues, experts wth getting the judge
i nvol ved earlier on in the process, is there
a benefit to having the judge involved in the
pretrial investigative process, as well, given
sonme of the concerns that have been raised on
what it's now used for. It's not reason to

believe to go forward with the offense or
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what ever stand you want to apply, but it's a
di scovery tool and there's little control over
t he proceedi ngs.

Whet her or not a mlitary judge is
detailed to the 32, that individual is
functioning as an investigative officer, not
as a mlitary judge. They don't wear a bl ack
robe, there's no fornmality in the proceedi ngs,
it may or may not be in a courtroom but
usually it's in a conference room So | think
havi ng the judge involved, it's not a 32
I nvestigation anynore. It's what civilian
communities --

CHAIR H LLMAN. The judge qua
judge. Right.

COL. HENLEY: Exactly. It's a
judicial stanp in the mddle of a process
bet ween preferral and referral that we have
enough to go forward. That's all it is. And
It doesn't nean that you can't start, not
start over but the judge nmakes a determ nation

which is binding. | guess that's al so one of
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the criticisns you have with the 32

I nvestigating officer making recomendati ons
and they're not being followed regularly.

It's not an exception, and it's not tied to
the status of the IO It could be a mlitary
j udge who makes these recomendations, and you
woul d t hink, under nobst circunstances, the
reconmmendat i ons woul d be fol |l owed.

COL.. HAM  Judge advocates are
required for all, not all Article 32 but all
-- all Article 32s or all sexual assault --

COL.. MCGOVERN:. Al sexual
assaul t.

CO.. HAM But as a point of
conparison, | can't renenber which Federa
Rule of Crimnal Procedure it is, but if
soneone i s confined, the governnent has ten
days to do a prelimnary hearing. That's the
time franme. |If the defendant is confined, to
nmy understanding, M. Bryant can confirm or
deny, is that it says you have 30 days to

I ndict, you have ten days to a prelimnary
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hearing. So in the federal system nost of

the tinme there will be an indictnent within
ten days, so there will not be a prelimnary
heari ng.

MR. BRYANT: Prelimnary hearings
in the federal systemare very rare for that
very reason. They're running a grand jury in
even the outlying districts three days a nonth
and, like in Norfolk, six days a nonth, two
different grand juries. So they've got an
option to get in to get that indictnent.

CO.. HAM So you can neet the
ten-day peri od.

MR, BRYANT: Wthin that ten-day
period, and they just, boom no prelimnary
hearing, whether it's done in an arrest by
warrant, and those are not that frequent in
the federal systemeither. Usually, the FBI
and whoever, the DEA, they would prefer to do
it by indictnent in front of a grand jury to
start wth.

CO.. HAM | only neant to address
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the tinme --

MR. BRYANT: Yes, sure, the tine
period. You're right. | think it's ten. And
then if they're out of custody, 28 days.

MR STRAND: So if you increase
their role, it would, obviously, probably
I npact the judiciary. They'd probably have to
require nore authorizations and nore judges.

COL. HENLEY: Right. But the view
woul d be that maybe that, | wouldn't call them
two categories of judges but you can have a
j udge who can handl e sone of the initial
prelimnary requirenents up through the
probabl e cause determ nation. So they need
mlitary judges but relatively newmlitary
judges, mmjors, |ieutenant colonels. And then
the actual trial judge m ght be a nore
experienced practitioner.

COL. HAM Sort of |ike a federal
magi strate handling --

COL. HENLEY: Yes.

COL.. HAM -- search
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aut hori zations and --

COL. HENLEY: Yes, expert w tness
requests, you know, confinenent issues.

BG DUNN:  Confinenent issues.

COL. HENLEY: Any discovery
di sputes that arise between the parties,
nmedi cal records. | nean, you can address that
early on in the trial process, get it out of
the way. The decisions can be reviewed,
ultimately, by the trial judge, if necessary.
But it's a judicial process, not an
adm ni strative process, which | think that's
the view that an outside observer has of the
system It's not judicial proceeding, it's --

CHAIR HI LLMAN. So this would
change the probabl e cause determ nation. |
mean, this would, right now, the Article 32
I nvestigating officer nakes a recommendati on
to the convening authority with the staff
j udge advocate's gloss on that, right? And
this woul d change that.

COL. HENLEY: Yes.
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CHAIR HILLMAN: So it's a

significant shift in authority. | nean --

MR, STRAND: Well, yes, because
then the convening authority, if the judge
says there's no probabl e cause, then the
conveni ng authority couldn't go forward is
what | heard hi m sayi ng.

CHAIR HI LLMAN. That's right. Its
bi ndi ng.

COL. HENLEY: Yes. Now, they
woul d have the option of re-preferring
charges. | guess you coul d have --

BG DUNN. Gat hering nore evidence
per haps.

COL. HENLEY: Yes. You know,
after 30 days, whatever. |s there, there's no

MR, BRYANT: In the civilian
system if the judge at the prelimnary
heari ng di sm sses the charges, you can still
take it to the grand jury. So you don't have

to start over with a warrant again.
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COL. HENLEY: But there's no you

have to wait 30 days or anything. You can go
the next day and -- so the governnent stil
has an avenue to get the case to court, but
the convening authority still deci des whet her
or not to refer and at what |evel the court
shoul d be, what |evel of court should be
selected. So the conmmand is still deciding
whet her or not to court-martial.

MR STRAND: So even if the judge
says there's probabl e cause, the judge isn't
deciding what to do wth that. It could still
be a --

COL. HENLEY: It could do adm n
di sposition. It can say, well, | understand
you said there's probable cause on all four
charges, but I'mgoing to only send three to
trial. There's still that command input, it's
just, to ne, what started this was the
criticismthat the defense has to explain why
t hey need experts or assistance or subpoena.

They don't have a subpoena authority. Ckay.
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So if the judge is involved, can the judge
al so address the recent issues raised with how
the Article 32 is involved?

MR, STRAND: Could it be the sane
judge with both proceedings, or does it have
to be different? So if I'ma judge, |I'm
listening maybe in the 32, can hearsay cone in
ina 32 --

BG DUNN. Well, the judge isn't
going to do a 32.

COL. HENLEY: Right. It's just
the PC determnation. |[It's just tell ne what
you have. It could be a paper --

COL. MCGOVERN. Ms. Jaus did say,
yes, it can be the sanme judge throughout the
civilian process or it can be two different
judges. The younger judge is handling the
prelimnary nmatters.

COL. HENLEY: But especially in
hi gh-profile cases, if you have, you know a
case i s probably going to end up in a

court-martial, it would seem beneficial to all
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parties that you have a trial judge detailed
early on in the case that could then shepherd
the case through the entire process. Sone of
t hese ot her cases, whatever, sexual assault or
not, larcenies, AWOLsS, whether or not it's the
sane judge that does the PC determ nation ends
up presiding over the trial, |I'mnot sure that
there's necessary val ue there.

The big problemif you're in
mlitary justice is you can't get to the judge
until the referral of charges, which could be
nmont hs and even years down the road. And that

MR, STRAND: And all kinds of
| egal issues are being raised and filtered and
rui ned sonetines.

CHAIR HI LLMAN. So if our
objective is to inprove response to sexua
assault, one of the issues we run up agai nst
iIs a lack of faith in the legitinmacy of the
system msplaced or not. And that |ack of

faith could be addressed. I think we need to
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say this. Wether we actually recomend this
happen | think is separate.

So we need to say one way to
address this is to have a mlitary judge as a
j udge because already many Article 32
I nvestigating officers are mlitary judges in
hi gh-profil e cases, but we want them as a
judge available fromthe start. It also
addresses the issues of defense counsel where
what's addressed | ater here, the change in
di scovery options, right, in the Article 32
change, which |I do think we also want to point
out the change in the Article 32 process has
an inpact on devel opnent of the case and
having a judge there in place fromthe start
woul d help to mtigate those effects on the
devel opnent of the case. And it follows on
the resource issues, too, the defense faces
right now with the enphasis on prosecuting
aggressivel y.

COL. MCGOVERN. The one ot her

significant update this week, as we worked
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t hrough the issues two weeks ago, Col onel
Henl ey, if you could address your proposal
that this work both ways for prosecution and
def ense.

COL. HENLEY: | think | alluded to
that. So the requirenents, whatever
requi renents you have should apply equally to
the trial and defense counsel. So the trial
counsel wants w tnesses, then the trial
counsel should go through the mlitary judge
and go through the sane process that a defense
counsel goes through follow ng the rel evant
case | aw and establishing rel evance,
materiality, and why they're needed and what
t hey woul d say, and the judge nakes that
determ nation for both sides, for the
governnent and the defense. So the criticism
that the defense has that the governnent has
unlimted resources and they don't have to
justify or defend their requests woul d be
addressed, and you can still have ex parte

requests fromboth sides if the governnent or
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the defense didn't want to share sone of their
justification.

But | guess the process, what we
said is the judge woul d decide and then the
actual process would still be on the convening
authority because | think what we ended up
deciding is not to give the defense their own
budget. We didn't think that's really what
TDS wanted was to have their own budget
responsibility. But it was not a funding
concern but a disclosure concern. So if you
address their disclosure concerns with the
mlitary judge, the actual funding would still
be by the convening authority. So the judge
grants their wtness requests and then the
trial counsel would take that order down to
the resource managenent fol ks to actually
I ssue the appropriate docunents.

BG DUNN:. |'ve got to say that |
kind of see this as a two, maybe two
recommendati ons because | think that it's

necessary, with the changes in the 32 it is
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necessary to address discovery for the
defense. And | also think it's necessary to
address earlier in the process the issue of
expert w tnesses for defense counsel, other
wi t nesses for defense counsel, etcetera. And
| concur. And | also concur that that should
then go through the governnent for funding.

But then you've nade a second sort
of broader recomendation that would, A, pul
over the whol e prosecution side into that
deci sion authority with the witnesses and, B
per haps even back it up so that the judge is
involved in that. There is no 32 perhaps and,
i nstead, there is a probable cause hearing in
front of a judge at sonme point in the process
and there wll be no reason for 32 at all,
which is a nuch broader change to the system
And al so --

COL. HENLEY: Wwell, ma'am |"']
tell you why | thought, if you're going to
address the initial concerns, access to

W t nesses, discovery issues, and having a
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mlitary judge involved after preferral of
charges, to ne, | don't know how to process
the work if you have a parallel Article 32
I nvestigation that's presided over not by that
mlitary judge. Does the judge suspend his or
her involvenent until the 32 is conplete,
whi ch he or she has no control over?

BG DUNN:. Right, right, right.
And | think if you do, if you back up to this
pr obabl e cause hearing idea, then | think that
has to replace an Article 32.

COL. HENLEY: Right.

BG DUNN:  And, you know, an
Article 32, in sonme sense, what was i ntended,
I think, to bring in an outside perspective,
i ke you get with grand juries. It ain't the
| awyers and it ain't the investigators, it's
the people. But that's already gone in sexual
assault cases because now | awyers nust serve
as Article 32 officers in those cases so --

CHAIR H LLMAN: W' ve had an

I nconpl ete evolution. Shouldn't we just
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conpl ete the evol ution?

BG DUNN: | nean, | don't know.

To ne, if we're going to nmake a reconmmrendati on
on this, because it's a, it should be, at a

m ni rum the judge should, there should be a
mechanismto get the judge involved early to
handl e defense w tness requests, defense
expert w tnesses, those issues wth defense,
and does that issue consider perhaps backing
it up to the mlitary judge just managi ng
cases through the system But you don't think
about the inplications, though, in
assignnents, in personnel, judiciary. | nean,
that's going to be --

COL. HAM And the commander had a
whol e norni ng kind of on this sane topic from
the commander, all the commanders.

CHAIR H LLMAN. Refresh ny
recol |l ection.

COL.. HAM Wth Col onel retired
Val there and M. Bob Reed.

CHAI R HI LLMAN:  COnh, yes.
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COL.. HAM It was just a week ago

or sonet hi ng.

BG DUNN: Was this the sane
concept of just backing it up --

COL.. HAM Very sim | ar concept
t hat di scussed --

MR STRAND: It's an interesting
guestion. Wth the 32 being changed so
significantly, is there a need for a 32 if you
have a probabl e cause hearing by a judge?

BG DUNN: No, that's what | was
just saying. There would be no reason to have

CHAIR HILLMAN. It is. It already
Is that.

MR, STRAND: Well, it is, but do
we need bot h?

COL. HAM  You could still have
Article 32. It just would, it's still the
same article of the code, which has been
substantial | y anended.

COL. HENLEY: Wy don't you just
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have the judge preside as the 32 officer in
his or her capacity as a mlitary judge? You
don't have to call it a PC determ nation, but
my thought on a PC determnation is that's

I ndependent of any general court-marti al
desire. | nean, you don't, whether there's
probabl e cause or not, you could still nake
that determ nation and then you can deci de
whet her or not to refer to a general special
court.

BG DUNN:. But it would only be
required to refer cases to general
court-martial.

COL. HENLEY: No, you woul d have a
PC determ nation for both. It would not
affect the level of court. You'd still --

BG DUNN. For every barracks
| arceny, you want themin there doing a PC
determnation in front of you?

COL. MCGOVERN: Can they waive it?

COL. HENLEY: Well, sure. But do

you think the PC determ nation would be an
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I nvol ved process in barracks larceny? | nean,
again, preferral of charges, you go in the
next day or the day after or three days, you
can actually go to --

BG DUNN. Well, no, what |'m
saying is, in cases that are not going to be
referred to a general court-nmartial, you don't
have an Article 32. You don't disrupt people
fromtheir work, you don't bring themin
there, you don't cause the investigators to
cone in, you don't do all that stuff. So it
seens to ne you'd have to draw that line with
t hese, as well.

COL. HENLEY: Well, | guess,
conceptual ly, you could say a PC determ nation
woul d be a prerequisite to a general --

BG DUNN:  General court-martial.

COL. HENLEY: -- court referral,
but ny sense is, based on the 32 nodification
I n sexual assault cases, you're going to end
up in a bare-bones, you know, one-hour --

VMR, STRAND: Pr obabl e cause
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det erm nati on

BG DUNN.  No, no, | don't have any
Issue with this at all in a sexual assault
case or in a general court-martial. |'mjust
having an issue with the --

COL.. HAM And just to refresh
your recollection, Article 32 is no | onger
called an investigation. |It's called a
prelimnary hearing, and it's a probabl e cause
determnation. And all of them shall be
conducted by an inpartial judge advocate,
except in circunstances. You know, there's an
exception.

COL. HENLEY: Well, you wouldn't
get nore inpartial than a mlitary judge,
right?

COL. HAM  Well, that's still
allowed. | nean, it wasn't a total gut of
what the mlitary, folks wth mlitary
experience know as a 32. It's not a total gut
because it allows the defense to present

evi dence and cross-exam ne those w tnesses who
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are presented.

COL. MCGOVERN:. Can you j ust
clarify, sir? Under your nodel, if the judge
determ nes there's no probabl e cause, the
conveni ng authority, unlike the current
process, does not have discretion to go
forward? Wen the O currently recomends
agai nst going forward, the convening authority
can decide to go forward. Under yours, there
woul d be no | egal reason because soneone has
al ready found that there's no probabl e cause?

COL. HENLEY: Correct. So the
charges, for exanple, preferred on February
1st, 2014, if a judge determ nes no probable
cause on those charges and specifications, the
charges are dism ssed w thout prejudice. And
then if the trial counsel wants to prefer
charges on March 1st, 2014, then they can go
forward with --

BG DUNN: A second PC heari ng.

COL. HENLEY: -- a second PC

determ nati on
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COL. MCGOVERN:. How woul d you all

feel about, because this did start two weeks
ago as a wite-up to address the defense
counsel s' primary concerns, proposing a nodel
wth, as it stands now on page of the defense,
that a procedure be devel oped by SECDEF to
all ow the defense capacity to build a case
without it being vetted to the trial counsel,
very vague, with your reconmendati on being a
nodel for judge involvenent for prosecution
and defense early on. And like General Dunn
was sayi ng, keep the Article 32, if you're
taking this step to do it right or the
Subconmi ttee woul d propose the nodel include
the prelimnary hearing, the judge preside
over that, so that the Secretary of Defense or
DoD woul d have the discretion to possibly take
smal l er steps to inplenent the judge

i nvol venent, rather than having to nake a
drastic change all at once. O do you want to
just recomend the whol e thing?

MR STRAND: Well, would there be
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any reason to wait? | nean, there is an

evol ution going on, not a revolution but an
evolution. There's an evolution going on to
make this | ook nore and feel nore I|ike

downt own, that you have the judiciary involved
earlier on, you have the prosecutors and their
-- so that our victins see a system
differently than they do now.

And so | would say | don't know
why we would wait because there's pain in
waiting. And then, as you wait, then things
get kind of watered down and, well, they
didn't really nean that, and, well, we're
going to do it this way, and then we end up
wth different services doing it different
ways.

CHAIR HI LLMAN:.  Which we have with
mlitary judges right now. | nean, if we're
going to give this additional enhanced
authority to mlitary judges, we need to nake
sure they're independent, too. | nean, they

shoul d have terns. They don't all do that
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right now, right?

COL. HENLEY: Arny does three-year
terns.

CO.. HAM | guess a third
potential option is dealing wwth the 32, since
judge advocates are already required, if
there's no probable cause it's a binding
det erm nati on sonmewhere between --

COL. HENLEY: Your point,

Prof essor Hi ||l man, about victimconfidence in
the systemis that you have a JAG

I nvestigating officer versus a trial judge.
To nme, that's what's driving this
recommendation. |In addition to the process
itself is victimconfidence in the
proceedings. And if you have a judge that's
i nvolved early on in the process, then that
judge can be responsi ble for everything that
happens during that process and it's not
suspended while you have a prelimnary

heari ng.

CHAIR HI LLMAN: Sorry to interrupt

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 189

you, sir. D d we address training of judges
anywher e?

COL. MCGOVERN:  No.

CHAIR HI LLMAN. Okay. If we are
going to sort of push on an enhanced j udi ci al
role, we should at | east gesture at the
necessity of training.

COL. HENLEY: Training in addition
to what we have now or --

MR, BRYANT: Wiich is, that raises
a question that wll conme up later in our
subcomm tt ee-subcomm ttee. Wat is the
training for judges? |Is there any
cross-training with other services what soever?
|"msorry to bring this up now, but it canme up
In our --

CHAIR HILLMAN. Right. W're
going to --

MR, BRYANT: -- asking that before
we | eave anyway.

COL. HENLEY: Well, the initial

training requirenent for all services is a
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three-week mlitary judges' course at the Arny
JAG School for all services.

CHAIR H LLMAN:  They all go to the
sane pl ace?

COL. HENLEY: That wasn't al ways
t he case.

COL.. HAM But it's at the Arny
JAG but the judges, all the service judges,
and Col onel Henley used to be the chief trial
judge of the Arny, would get together and have
I nput into the curricul um

CHAIR H LLMAN: | want that in the
report, please, that everybody goes to the
sane school to get trained as judges now.
That's just, | nean, just, you know, factual.
Let's put it in there.

COL. HENLEY: Reserve judges, the
Nat i onal Guard judges, all the services. And
the instructors are fromall services. |It's
run by the Arnmy JAG School, and it's an
academ c programsplit up, | think, probably

still about two-thirds and one-third, and
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two-thirds sort of practical court exercises
and one-third judicial philosophy managenent,
tenperanent, scenario training. But, | nean
that's the initial, before you can be
certified by the service judge advocate
general, you nust be a graduate and you nust
attain a certain grade and pass all the

requi site course requirenents.

And t hen each year, depending on
funding, there's the, | think they call it the
Joint Mlitary Judges Training. So one tine
a year, usually in Maxwell or Reno, in
conjunction wth the National Judicial
College, it's a collegium They get together
for a week and al so do sentencing scenari os,
topics of interest, ethics. So that's your
judicial training, mlitary judicial training.
And it's --

MR. BRYANT: And how long is that
one on the annual basis? |s that a day, two?

COL. HENLEY: Four and a half.

MR, BRYANT: Four and a half days?
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COL. HENLEY: Yes. Depending on

funding, maybe a little less. But it used to
be a full week. So there is opportunity not
only for the initial training to nake sure
everybody is on the sane baseline but then
continuing training. And then we used to
have, when there was funding, each of the
services would be able to send judges to the
Nat i onal Judicial College or other training
for evidence --

BG DUNN:  You made a conment about
iIf we're giving judges nore to do, we need to
make sure they're properly trained. You're
really not giving, even if we adopted this
nodel that Col onel Henl ey has proposed in toto
at the nonent, the judges aren't doing
anything that they don't already do. They
al ready nmake those defense w tness deci sions.
They al ready can dismss charges if they don't
find that, you know, that there's probable
cause. They already do all of that and nake

all of those deci sions. It's a matter of, to
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me, it's nore a matter of assignnents, tenure,
and staffing because it's going to increase
their --

CHAIR HI LLMAN. That's because
you're a good officer and you | ook at the
consequences of the chain. But when we | ook
at it fromthe victins' perspective, we are
pi cking up the judge and saying the judge is
the person you're going to trust to sort of
control this process fromthe get-go. And
that's why | just, | want to at |least identify
in the report that --

BG DUNN: They do have this
traini ng.

CHAIR H LLMAN:  -- they're well
prepared and that we can count on themto
continue to hold this responsibility from an
earlier point in the process.

MR, BRYANT: Part of the training
I nvol ves sentenci ng phil osophy or --

COL. HENLEY: Yes, yes. Again,

sone of the training --
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VR. BRYANT: Deterrent val ue, all

of that?

COL. HENLEY: Yes. You get a
cl ass on sentencing, | nmean the actual process
of sentencing, the instructions. But then,
typically, in years' past, they'd be given,
you know, ten scenarios, fact scenarios from
real cases, and you would go ahead and wite
out what you would judge. And then in smaller
semnars, so there's usually about 50 or 60
students, and so you break it out into 11, 12,
13. You discuss and sort of --

MR. BRYANT: Conpare.

COL. HENLEY: Conpare. And then,
at the end, the sem nar | eader would actually
di scl ose what the sentence was fromthe jury
or the judge and you would nove on to the next
one, and it's all services. So you'd have
Mari nes, Coast Guard, Air Force maybe, Arny
di scussing sort of general deterrence,
specific deterrence, the actual retribution,

rehabilitation. [It's a hel pful exercise
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because it makes you think fromdifferent
perspectives. So, absolutely, there is
baseline training and continuing training
t hr oughout your years on the bench.

COL. MCGOVERN: | think we can
I ncorporate that into the prosecutor and
def ense counsel training and the training of
j udges because they've al so had the prosecutor
and defense training, and it wll also then
play into the additional role you're
contenplating for sentencing. So --

CHAIR HI LLMAN:  And what about
pretrial agreenents? This alternate proposal
pl eas shoul d be between the parties, as in --

COL. MCGOVERN: Right. That is
one that we have not discussed as a group.

CHAIR HHLLMAN: If we're going to
have the judge involved, why shouldn't the
judge be the one who's -- this is a source of
a lot of, this distinction between the
civilian processes and the mlitary processes

I's one that generates friction.
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COL. HENLEY: That beating the

deal? Yes. W didn't cone up with a
consensus in the group.

MR. STRAND: |s there a reason not
to take the big step in bringing judges on
board to do these things? oviously, it's
going to require nore authorizations, nore
judges. | don't think the current judiciary
probably can do it. | don't know. | mght be
wong. But is there a reason why not to take
the big step that we're already evol ving
towards and say, okay, this is what our
recommendation is, that judges should do all
t hese things, and be done with it?

BG DUNN:. Well, | wouldn't do the
pretrial agreenents. | think that would still
remai n between the --

COL. HENLEY: Are you talking
about judge sentencing? Yes, we're talking
about if there's an agreenent between an
accused or a convening authority --

MR, STRAND: Onh, no, | was going
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back to the other conversation on the 32
process and everything el se and w tnesses.
["'mnot up for that one yet. | know we nove
forward, but | don't have any clarity on --

COL. MCGOVERN. Are there any
di ssenting opinions anong this group to naeke
it mrror the civilian nodel nore?

MR, BRYANT: The judge in charge
of the Article 32. It's already called a
pr obabl e cause hearing now, right? A
prelimnary hearing for the purposes of
pr obabl e cause.

COL. MCGOVERN. We'll wite it up,
and then if Colonel Mrris, General Cooke,
ot hers have input, they can provide it, as
well. And I believe Ms. Jaus agreed --

MR, BRYANT: And that's an area in
the current revised Article 32 and maybe
before. That's assumng a mlitary judge is
now conducting it. |If he should find that the
| arceny in the barracks, and |'mgoing to use

a sinple exanple, was, in fact -- we'll just
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use a rape. |If he should find that the rape
was actual sinple assault, would he or she be
enpowered to reduce that at that point and
find the person guilty? Because then you've
got, if the prosecution is, you know, having
a heart attack here because this is going to
be the end of this case, |'mjust asking could
they do that? Because once he found that, no,
this is a sinple assault, this is not rape,
and | find you guilty of sinple assault, then
you' ve got all sorts of potential double

j eopardy problens if you were trying to bring
t hat case back agai n.

COL.. HAM  You nean at a
prelimnary hearing? There's be no finding of
guilty.

COL. HENLEY: They don't find them
guilty. There's no finding.

MR, BRYANT: No, but, | nean, he
doesn't have the power to do that because, in
the state system while they al nost never do

t hat because they know, you know, |'mtaking
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away the prosecution's ability to take this to
the grand jury if they want to, they're either
going to dismss it, but they're really going
to say, well, | don't think this is grand
larceny, | think it's petty larceny, | find
you guilty and sentence you to 30 days because
t hey have that authority right then and there.
"' mjust asking whether that exists in this --
no? GCkay, good. | just want to nake sure.
Now, if you put a judge in there instead of an
I nvestigating officer, | didn't want, oh,

good, he's a judge, he can find Joe guilty of
sinple assault and we'll be done.

COL. HENLEY: Because the charge
has not yet been referred to a court-martial.
So until that's done, there's no offense upon
which a finding of guilty can be entered.

MR. BRYANT: Ckay.

COL.. HAM But you do envi sion
that the judge, in the position that we now
call the investigating officer, would be able

to say | do not find probable cause for rape;
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however, | do find probable cause for the
| esser included offense of such and such. Do
you envi sion that?

COL. HENLEY: Yes, | think that,
because if it's a |l esser included offense,
then yes, which | think the 32 officer can do
now. And if there's additional m sconduct
that arises during the course of the -- |
t hi nk you can nmake those determ nations and --

COL. MCGOVERN: It's just a judge
doing it.

COL. HENLEY: The judge is doing
it, right. That, | think, is .

CHAIR HI LLMAN. Okay. So we'l]l
wite that up and we'll see how t hat
recomendation | ooks. So the pretrial
agreenent, should we tal k about that piece?
That's on page three of the issues common to
prosecution and defense. It's just at the
bottomof that first page there, but it says
page three at the bottom D fference in plead

guilt, civilian versus mlitary. So the
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di fference here would be the judge woul d
accept or reject the plea instead of having
the accused be able to beat it essentially,
the pretrial agreenent.

COL. HENLEY: | think it would no
| onger be what is there on adversari al
sentenci ng procedure. You would, the judge
woul d still have the ability to reject the
plea with policies; or, if the parties had
negotiated at arnms length in good faith a
pretrial agreenent, the judge's involvenent,
the court's involvenent is actually adjudging
the sentence, and that's it.

MR. STRAND: |nstead of the
current system where they can, they nake plea
agreenents to the convening authority, and the
convening authority has this secret squirrel
code in here and then it goes to the court and
t hen whi chever one they get is --

CHAIR H LLMAN: Right, which
creates a | ot of doubt about what's going on

in this funny business? They've got sone
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secret envelope we're only going to open at
the end of the adversarial sentencing hearing.

COL. HENLEY: But what we then,
there really is, doesn't appear to be the
opportunity for an accused to present an
approved sentencing case to the convening
authority to negotiate a pretrial agreenent.

BG DUNN. Ri ght.

COL. HENLEY: So | think what we
al so discussed was the delta, if there is a
delta, between the pretrial agreenent and the
sentence adjudged. |If there's a delta, that
anount woul d be then suspended. So if there's
a five-year sentence and the judge adjudges
three years, then three years wwth tw years
additional, like on a --

CHAIR HI LLMAN. Oh, so you woul d
alter the current systemto create that?

COL. HENLEY: Yes, it would be a
five year sentence with all but three
suspended.

COL.. HAM That's perm ssi bl e now
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by pretrial agreenent. However, not nmany
jurisdictions do that anynore. So | think
what Col onel Henley is proposing is that it
judicially happen

COL. HENLEY: Yes. Right now, in
the fact-finder, the panel cannot suspend any
part of the sentence. But we're talking about
confi nenent, so that would address that, at
|l east in part, that --

BG DUNN: It would nake it a part
of the pretrial agreenent, should the judge,
shoul d the sentence adjudged be | ess than the
agr eed- upon puni shnent. All puni shnent
excess, that woul d be suspended for the period
of confinenent tine.

COL. HENLEY: Yes, yes.

BG DUNN: Because the way the
sentencing is done, the accused does not have
that opportunity to get any of that
i nformati on, any of the extenuation or
mtigation in front of the convening authority

before doing the plea negotiation.
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CO.. MCGOVERN: And actual ly

create a pre-sentence report.

BG DUNN: Yes, which is a whole --
right, right. | nean, that's an entire huge
addition to the process.

CHAIR H LLMAN:  But the harmin
not being able to get all that infornmation
before the sentencing authority is the
potential of an excessively harsh sentence for
the accused? |Is that the harmof --

BG DUNN. Wl |, because, okay,
prosecutors are pushing the plea agreenent.

CHAIR H LLMAN. Right. And the
accused i s defended by zeal ous counsel who are
fighting the good fight for them right?

BG DUNN:. Yes, yes, but there's no
mechani sm now to get in all that extenuation
and mtigation, you know. Yes, | commtted
this crime, ny wwfe left ne, ny nother died
when | was six, you know, none of that goes
into the plea negotiations. That all goes

I nto sentencing.
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MR, BRYANT: Can't they go to the

prosecutor and tell himall these facts about
his client?

BG DUNN: They can say anyt hi ng
they want, but it doesn't make any difference
in the plea.

CHAIR HI LLMAN. But why do we
think it's so inportant the convening
authority hear this?

BG DUNN. We don't. We think
that, because he doesn't hear it, there's got
to be a nechanismto give credit for that, |
t hi nk.

COL. HAM | f the accused are
consistently beating the deal, which we don't
have - -

BG DUNN:. Right, we don't have it
that they are consistently beating the deal.

CO.. HAM Wl |, again, in the
def ense counsel world, if you beat the deal it
wasn't a good deal. It's only a good deal if,

you know, you have a --
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BG DUNN. |If you have a --

CO.. HAM That's a good deal .

BG DUNN. Then it's a good deal.
Ri ght .

COL.. HAM It's not a good deal if
you have a ten-year deal and the judge gives
you si x nont hs.

BG DUNN: R ght. You |ose your
credibility as a defense counsel in that
regard. See, | nean, |'mnot sure that this
IS an issue that warrants major changes in the
system wi t hout sonme further information. But

COL. MCGOVERN:. But what further
I nformati on woul d you want, na'anf? Because,
again --

BG DUNN: How often are people
beating the deal in sexual assault cases?
We're having a |l ot of acquittals. So why is
this even an issue?

COL. MCGOVERN. Because it just

happened. There is definitely, there is a
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strong perception that there's sonething funky
about - -

COL. HENLEY: If this had been
adopted, then that 18-nonth period would be a
peri od of suspended confinenent. So,
conceivably, it could be --

BG DUNN:. As long as the accused
behaves, they wouldn't have to worry about
t hat .

COL. HAM  And, again, which the
conveni ng authority could have done anyway.

BG DUNN. Ri ght.

CO.. HAM So you could do it
judicially, or you could nake it a requirenent
on pretrial agreenent that anything --

BG DUNN: I n excess of that could
be suspended.

CO.. HAM  You could put it in the
rule, or you could do it judicially.

BG DUNN: Ri ght, yes. And now,
see, first of all, now the victins have

speci al victimcounsel who can better explain
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sone of the conplications in the system
Second, there is, as Patty said, an
opportunity now to have a pl ea agreenent that
says, you know, five years, but | agree to
suspend anything in excess of what the judge
gives you. Not that any convening authority
or any prosecutor probably ever recommends
signing that deal, but the option is out

t here.

COL. MCGOVERN: | think Ms. Jaus
and M. Bryant has voiced it, too, that a deal
Is a deal and they enter into it in both
parties. The prosecution may cone down a
littl e because you consider the mtigation and
extenuation up front. | don't know if you, |
just felt like |I should relay what Ms. Jaus
was sayi ng.

MR, STRAND: Is there any harm
wth taking away the second deal? | nean, is
there any -- | don't see any harmw th taking
and giving judges plea authority to be able to

-- you get one deal, and | think that's the
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problem W don't have any good statistics,
but just a concept of sonebody being able to
go and get two deals and they get the better
of the two deals .

COL.. HAM Wl l, what's the
di fference between -- let nme throwit out.
What's the difference between that and what
you heard on gui deline sentencing, which is
the judges are, | forget the percentage, the
vast majority of tinme sentencing under the
gui delines. So does that nean the judges are
sentencing too |ow, or does that nean the
gui delines are too high? But it neans the
same thing. Well, I"'masking if M. Bryant is
the right person. |s there an anal ogy here
that you | ook at the guidelines and everybody
goes in thinking it's going to be sonething.
If the judge sentences bel ow the gui deli nes,
t hey, quote, beat the deal. Wat's the --

MR, STRAND: But they only had one
pl ea agreenent.

COL.. HAM What's the difference?
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| nmean, theoretically, philosophically, what's
the difference? Everybody goes in thinking
iIt's going to be one thing under the

gui del i nes, and the judge --

MR, BRYANT: Well, the guidelines
are a range anyway. First of all, there's
going to be a range there, and it may be a
pretty broad range, depending. So if you go
in and your agreenent is the prosecutor is
going to recommend that you be sentenced,
quote, within the guidelines, that can be
anywhere to six nonths to 12 years for a
particular crine. So --

COL.. HAM So the analogy to us is
the victimdoesn't know what --

BG DUNN: What is going to happen.

COL.. HAM -- what's going to
happen.

MR. BRYANT: Nor does the
def endant for sure. He mght get the 12, he
m ght get the six nonths, and where they're

di scretionary then the judge nay go even bel ow
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si x nont hs.

COL. MCGOVERN:. But if they enter
into a deal, both parties know what they're
going into, unless the judge rejects it
outright; isn't that true?

MR, BRYANT: That's true. You
only get to wthdraw your plea, at least in
Virginia and the federal system if the
prosecuti on nakes a specific sentence. Eight
years. The judge says, eight years, no, |I'm
not doing it, whether he thinks it's too nuch
or too little. And then you get to w thdraw
your plea and start over.

CO.. HAM  So, again, the way that
nost, that would be not the normthat a
prosecutor goes in wth a specific nunber?

MR, BRYANT: No, that's not, |
woul dn't say that it's not the norm That's
as normal as the prosecutor saying we agree
that you should be sentenced within the
gui delines, neaning if the cap of the

guideline is 12 years but the statutory max is
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20, | agree I'mnot arguing for anynore than
12.

MR FI SHVAN. But sir, M. Bryant,
just to clarify, M. Burress, when he
testified, he said that around the country,
those type of agreenents, the Rule 12(c)1(0O
agreenents that provide for a specific range,
those are the exception.

So typically, just so we're
conpari ng appl es and appl es here, around the
country, what the -- in the federal system--

MR, BRYANT: In the federal system

MR, Fl SHVAN: -- what the
prosecutors are doing is saying, | wll agree
not to argue for X or we wll dismss this

charge or we agree that, you know, you w ||
be, in exchange for your cooperation, you
know, at the nercy of the Court on whatever
the specific charge is.

s that correct? Do you agree

wth that? They're not doing a specific range
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nost of the tine.

MR. BRYANT: In the federal
system | don't -- the Eastern District of
Virginiais probably a little different from
the rest of the country. But I'll take his
word for that.

And | think it was the Federal
Judges, as you said, were going under the
gui del i nes nore often than anything we've
heard fromthe State guidelines people.

COL MCEOVERN: But that was when
there wasn't a deal. | guess | just don't
qui te understand the anal ogy. The gui deli nes,
but the guidelines aren't usually part of the
deal .

MR FISHVAN. Well, | just want to
make sure that we're clear is it under Rule --

MR, STRAND: Chargi ng deci sions.

MR. BRYANT: But also, sone of the
pl ea agreenents both federally and state are
to put a cap on it. You' ve got the guidelines

and you've got the statutory sentence, if the
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prosecution agrees, your cap is, |I'lIl use the
12 year as an exanple. That's the cap. |If
you, you know, then that binds the Judge. The
Judge cannot give you nore than 12 years.
Everybody agrees to that.

BG DUNN:. So howis it any
different for a victimin the civilian world
than it is inthe mlitary world in this case?

In the civilian world, the victim
goes in and presunably, well, you know, if she
-- victim advocates and she doesn't have a
Speci al Victim Counsel which she's now goi ng
to have in the mlitary.

So in the victims mnd, this guy
coul d get, you know, based on the -- say the
pl ea agreenent is, you know, whatever and the
prosecutors agree not to argue for nore than
18 years, could get 18 years, could get two
years and the victimdoesn't know that.

Right? So howis that different from what
goes on inthe mlitary?

VR. BRYANT: But the difference is
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202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 215

you have that single agreenent that she's
aware of and you still don't get to go to
trial.

BG DUNN:. Yes, but sonebody needs
just to needs to explain it to her.

CHAIR H LLMAN: To explain to her
that, here's the secret envelope that w |
determ ne your fate?

BG DUNN:. No, there is a deal for
five years, the Judge could sentence under
that just |ike the Judge can sentence under
the Federal Quidelines. The Judge can
sentence under that deal and if that happens,
t hat happens.

MR, STRAND: Wiat's the benefit of
havi ng, you know, have a deal with the
convening authority and then a Judge and then
you take which ever one? Wat's the benefit?

COL HAM  Well, first of all, the
victimis going to know what the quote, secret
deal is, because they're going to be

conferring wwth the prosecutor.
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MR. BRYANT: The other big

difference is, yes --

COL HAM  What she can't do is
tell the Judge what it is in her pre-victim--

MR, BRYANT: Up front, you're
going to hand up in witing to the Judge --

BG DUNN: But she's going to know
that the -- she's going to know the deal for
five years.

COL MCGOVERN:  She's going to know
t he maxi mum

BG DUNN: She's going to know the
max. But she -- and a prosecutor, a good
prosecutor, all prosecutors, |'msure at this
poi nt, and Special Victinms Counsel are going
to explain to her that's the nmax he can get is
five years, but he could get three, he could
get two, could get one, could get nothing.

You know, it doesn't nean he's going to jail
for five years just because he has that deal
That protects himfromnore, it doesn't

protect you from| ess.
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VMR. BRYANT: But in this

beat -t he-deal situation, this is the sentence
that the defendant has agreed upon woul d be
appropriate. But he's still -- yes, I'll take
that if that's what it comes to but I'mstill
going to try deal.

BG DUNN: Yes, but the phil osophy

MR BRYANT: And that Judge
doesn't know that he's already made this
particul ar agreenent. Wereas in the civilian
system the Judge always knows this guy, this
gal agreed to this sentence sonmewhere in here.

BG DUNN: But the Judge in the
mlitary knows there is a plea agreenent, so
he or she knows there's an agreenent, doesn't
know what the maxi num sentence is.

MR. BRYANT: Doesn't know what the
deal is.

BG DUNN: But understand, but you
know, but understand the system

MR BRYANT: But what's the

benefit?
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BG DUNN. But in the mlitary, the

culture, you know, the culture in the mlitary
Is that deal protects the accused on the high

end and so when we have this comentary, naybe
the deals are too high. | nean | think that's
part of it is that it protects the accused on

the high end and that's the phil osophy in the

mlitary.

COL HAM  And the trial counsel's
permtted to argue for whatever sentence
regardl ess of what the cap is.

BG DUNN:.  And trial counsel can
argue for 29 years.

COL HAM He can argue for 25
years and knowi ng there's a five year cap

BG DUNN:. Right. R ght, you can

MR, STRAND: |'m confused because
the purpose of a pre-trial deal, in ny feeble
mnd, is that you don't go to trial and you
don't have to do all these things and you're

saving the governnent a |lot of noney and this
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I's your deal.

COL HENLEY: It is because you end
up -- there's no nerits phase.

MR, STRAND: Right.

COL HENLEY: So you go through the
inquiry, the Judge enters a finding of guilty
on the offenses and usually, the sentencing
proceeding, if there is one, is streanlined
because it's also a part of the pre-trial
agreenent, not in all cases.

COL MCGOVERN: | thought they were
a lot of work in front you, sir.

MR STRAND: |t depends on the
Judge.

COL HENLEY: | know, that's ne.

The governnent requires a waiver
of witnesses, so in an agreenent of five
years, we're not going to bring the people
that we woul d have been required to bring if
this had been a contested case. W]
stipulate to their expected testinony or allow

themto testify tel ephonically.
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So there is a resource benefit
that the governnment gets by entering into a
pre-trial agreenent.

MR. STRAND: But why enter into a
pre-trial agreenent and then go -- | stil
don't understand the benefit. Wat |I'm
hearing you say, General Dunn, is the benefit
is it protects the accused of too high of a
sent ence.

BG DUNN: The benefit to the
accused, the benefit to the governnment is the
-- | mean the tinme, the noney the -- yes.

COL HENLEY: At trial, you don't
know i f you're going to get a conviction

BG DUNN:. Yes, the guaranteed
conviction, right.

MR. STRAND: True, but if |
pl eaded qguilty --

COL HAM If the victimdoesn't
have to testify, the victims not subject to
cross exam nation. The victimmay or may not

want to appear in the sentencing. Al the
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notions are waived. Usually, 99 out of 100
tinmes, the Article 32 is waived.

BG DUNN: Ri ght.

MR, BRYANT: But that's true in
all of the systens once there's a gquilty. So
it's just a question of does the Judge know
that the prosecution has agreed this is the
maxi mum sent ence?

| mean to -- it would seemto ne
that to really take the wind -- and nmaybe they
can do it and they're good actors, to know
that you nade a deal for five years and cone
in and argue with a straight face for 29 with
your victimand her famly sitting back there
know ng there's no way we're getting 29.

BG DUNN. But you can do that,
whet her you do do that is another issue.

But | nean the point is there's --
no the prosecutor is not limted by the deal
to the argunent. So if the deal is for eight
years, the prosecutor could argue for ten to

15 in hopes that the Judge wll give seven to
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ei ght, you know.

MR, BRYANT: | nean it's all owed
inthe mlitary system but if that happened
inacivil world and you cane and argued
outsi de the plea agreenent, the Judge woul d be
calling your boss and you'd be back in the
| ockup.

BG DUNN: Yes, but it's a
different system Everybody is trained and
grown in the system and everybody practices it
and everybody understands it.

CHAIR H LLMAN: Okay, so we're
going to call a pause on this and our staff's
going to wite up a proposal that sets out
both of these argunents, the proposal and the
alternative proposal. So do you feel like you
have enough information to do that?

COL MCGOVERN: | do.

CHAIR HILLMAN. Al right, so
let's just -- I"mgoing to start to run
t hrough these so that we can get through the

rest of this prosecution and defense piece.
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Ckay, so we tal ked about the
Article 32, we tal ked about the difference in
pl ea deals. W didn't talk yet about
mandatory mninuns, so if you | ook at the
second page here, it's marked Page 4. How
w Il the new mandatory m ni nrumrequirenent to
adm ni stratively separate service nenbers
convi cted of sexual assault offenses inpact
guilty pleas? Let's talk about that when we
get to sentencing which we'll do in a nonent.
So put that on hold --

COL MCGOVERN:  Ckay.

CHAI R HI LLMAN: -- for a nonent.

The | ast one, are there a high
nunber of acquittals in the mlitary because
t hese cases are being overcharged? |Is there
pressure to prosecute even when the
I nvestigating office recomends going forward?
Has t he pendul um swng too far?

There's no reconmendati on there.
Did anyone on that subconmttee want to speak

to a recommendati on?
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BG DUNN: | would al so add because

it's relevant a little bit to that, it's also
rel evant to our just-ended di scussion, which
l"'mnot trying to reopen.

But we consistently in Norfolk,
and at Quantico, the defense counsel said, we
don't plead sexual assault clients to anything
because of the sex offender registration. So
t he whol e i ssue of changing the plea process
to accommobdat e sexual assault victins appears
to be -- or may be noot based on the strong
opi nions of at |east those two sets of defense
counsel .

COL HAM We heard that, | think
all --

BG DUNN:. W don't plea any of
themto any sex offense because of the
registration requirenent. Registrations would
I npact that and al so --

MR, BRYANT: Well, one of ny
findings from-- | didn't nmake Quantico, but

i f you recall, General Dunn, in Norfolk, they
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were very clear, both prosecutors and defense
agreed the defense was winning a | ot nore
cases these days and they thought it was
because of pressure to bring cases that

woul dn't have been brought before.

COL HENLEY: Well, again, not to
-- if you had -- I'll go back to -- the Judge
would, if it was --

BG DUNN: The Judges woul d be
taking all the heat for this.

COL HENLEY: Yes, if it was a
bi ndi ng determ nation, the 32 officer
recommendati on substitute mlitary judge don't
go forward, you can't go forward. There woul d
not have been a court-martial in which there
woul d have been an acquittal. [I'mall for the
Judge t hi ng.

CHAIR HILLMAN: I'mfor the Judge
thing here, too. The Judge thing, you' ve got
t hat ?

The problemis that these high

nunber of acquittals are not hel ping us gain
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confidence of victinms really. | nmean maybe in
sone i nstances the victimdoes feel like, you
know, well-cared for throughout the process,
that it's been a good experience
notw t hstanding the fact that there's not a
conviction at the end of the day. |'msure
t hat happens in sone cases.

But in general, maybe that
I ndi vi dual feels good about how it went but
the nessaging that gets out there, it's
har nf ul

| think that this transition point
we're in with the nunber of acquittals that
we're likely getting now, we have to figure
out how to account for that and continue to
buil d victimconfidence.

COL HAM  Ma'am |'mnot sure the
nunber of acquittals is new.

CHAIR HI LLMAN:.  Si nce 2007, the
nunber of acquittals are up.

MR, STRAND: But these are --

we're taking cases that we woul d never take
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before but we're taking conplicated cases.
We're taking tougher cases. W're taking
cases that we probably never woul d have done
before. W're investigating themdifferently,
we're prosecuting themdifferently.

COL HAM  Well, but the rise in
acquittals, |I can only speak for the Arny
statistics, those are the only ones | have
followed with the caveat | haven't seen them
in afew, you know, since |'ve been here. But
the rise in acquittals started in 2007 before
the Special Victim Prosecutor Program before
anyt hi ng el se.

There, | think the Special Victim
Prosecut or Program the Arny has charges that
I think you all have that show success in
prosecutions then but | think generally
overall the rise in acquittals began | ong
before any of this other stuff and hasn't
st opped - -

CHAIR HI LLMAN:. Do we have that?

COL HAM -- in spite of all this
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ot her stuff.

CHAIR H LLMAN. Do we have that
dat a?

COL MCGOVERN: We do, and we have
all the prosecution and the final disposition
of these cases, the conviction, which in turn
wll be acquittal rates.

CHAIR HI LLMAN: W shoul d cast it
as acquittal rates, though actually and we
should just affirmatively | ook at that
actually, over tine to the extent it's
possi bl e.

COL HAM  And what you don't hear
about are the 20-25 years sentences which we
had the -- the Victins Services Subcommittee
had sone victins here | think it was |ast
week, five victins. Al five cases went to
trial, two were acquittals and they were
satisfied wwth the system

One was a 20-25 years sentence for
donestic abuse. | nean you don't hear about

those and just saying anecdotally from bei ng
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a defense appellate division, there are a
nunber of those 20-plus year sentences. W
don't hear about any of those. W don't hear
about any of those.

MR, BRYANT: That was froma
panel ? Twenty-seven years?

COL MAN: Contested cases, not
guilty would get 20-plus year sentences.
Again, | don't know that we have enpirica
stuff on that but | can tell you we saw t hem
nore than every so often at defense appell ate.

MR STRAND: | wasn't surprised to
hear defense attorneys alnost in total say
we're taking too many of these cases to court,
| wasn't surprised with that. But | wouldn't
have been surprised.

| ook at this like, I"mgoing to
pi ck a physician. Gkay? And |'ve got cancer,
so |'"'mgoing to go to one physician who
doesn't take hardly any tough cases and he has
a really good success rate and | got anot her

pi ck for another physician who has a really
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horri bl e success rate, but takes the tougher
cases. | think that physician |'mgoing to go
to is the second one because they're the ones
real ly hard.

And we've been telling our
prosecutors, we've been telling our
I nvestigators for several years now, actually
we started in 2005 with the push to | ook at
al cohol -facilitated, and | ook at sonme of these
nore conplicated cases to, you know, work
t hese cases, take the tough ones to court and
try them So | see that's not always a
negative on the acquittals.

But | don't want to go too far. |
just, | don't think it's a negative. | think
we don't know why we're getting all the
acquittals.

COL MCGOVERN:  But | think one of
the concerns raised was the fact that the 1GCs
are recommendi ng against it and is there a
relationship then wth the nunber of cases |IGs

recomrended agai nst that are also resulting in
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acquittals maybe that's --

MR, STRAND: But there are sone
that the 10s recommended that resulted in a
conviction as well and | think we have to be
fair there.

COL HAM  Li eut enant Col onel
McGovern, on the JCS Sexual Assault
Subcomm ttee, was the subcomm ttee able to
obtain conviction rates on not guilty cases in
any of the jurisdictions?

The site visit that cones to mnd
Is Everett where | believe they said they have
a 50 percent loss rate in trials, not guilty
pl ea cont ested cases.

So | guess that's anot her question
for the subcommttee is it really -- is the
acquittal rate different then in civilian
jurisdiction that will release statistics to
Depart nent of Defense?

COL MCGOVERN: There were not a
| ot of statistics released to the JSC SAS, as

it can go back and find a few threw out sone
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estimated nunbers but there wasn't enough to
conpile a chart or anything to say, | ook here
are the average conviction rates to even nake
a conparison to the mlitary rates.

So that's why we're stuck with we
know what the mlitary rates are and we can
| ook at the nunber or possibly recommend
further study, see if there's a correlation
bet ween t hose recommended or the IO
recommended agai nst and acquittals versus, you
know, that the 1O recomended and were
convi ctions.

And is there an issue there? W
don't know if that is an issue but it seened
to be evidence to sone of the -- on the site
visits that there is political pressure to go
forward because there's not harmfor a
convening authority to say go forward. There
Is harmif you say don't go forward. That's
what | heard.

MR. BRYANT: Sone of the

conviction rates at the state and nati onal
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| evel are known and right off the top of ny
head, | don't know whether they cone fromthe
National District Attorneys Association or
froma statistics group at the Departnent of
Justice, but this average in the civilian
community is like a 74, right in there,
conviction rate. Harvey, does that include
guilty pleas? | don't know, General, but
that's what they say.

COL HAM  For sexual assault cases
or for all cases?

MR. BRYANT: No, this is all. A
felonies, all felonies, yes.

COL MCGOVERN: Ckay and it goes
back --

COL HAM  Well is it in your
experience |lower or do you knowif it's | ower
on sexual assault cases?

MR, BRYANT: | don't know. |
don't know whether that's ever been --
probably at this point sonebody has broken

that down, but | don't know that as | sit
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here. It's a very interesting question to see
whet her we're higher or |ower.

MR, STRAND: But that includes
immgration and all those other cases that are
fairly easy to get the conviction rate up.

MR, BRYANT: Well, I'mnot so nuch
tal ki ng about the Feds and | am you know, the
| ocal prosecutors who are doing the grunt work
on the crinmes of violence, you know, doing the
dirty work on those. But the federal would
I ncl ude those, yes.

COL MCGOVERN: The red ones were
the ones we had definitely had not addressed
yet as a group, so.

MR, BRYANT: | think there's a --
excuse ne -- but | think on that one sentence
It says on Page 5 where we're tal king about
the 1O recommends. | realize this is a draft
but do the words recommend agai nst goi ng
forward -- did we | eave out the word agai nst?
Is this the pressure to prosecute these cases

even when the IO recommends --
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BG DUNN:  Agai nst, yes.

MR. BRYAN: Ckay.

CHAIR HILLMAN: | think we should
enbed that concern in the discussion of howto
hel p defense counsel manage their case better
fromthe start because that's really, that's
about the fairness of the trial process to the
accused and | think we're seeking to address
that through the role of a mlitary Judge so
I'"d roll that and those concerns into that
ot her recomrendati on.

COL MCGOVERN:  Ckay.

CHAIR H LLMAN:. The ot her things
that we didn't talk about here, the problens
W th seating a panel due to mlitary sexual
assault training, I'd also roll that into the
mlitary judge. The mlitary judge already
manages the voir dire process and | feel |ike
that that is -- we can recognize there that is
a longstanding i ssue but the mlitary Judge
has to seat the panel. So and that's al ways

been an i ssue.
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It is -- the recommendation here
Is revise training. | think it should be
cyclical. | nmean the training shouldn't -- if
there's -- training needs to be effective and

that's sort of a separate. W're going to
nove to talk about training of prosecutors and
def ense counsel now.

But in ternms of the training
that's happening service-wde, it is a problem
iIf thisis likely a point in the evolution of
that training that they're taking a -- they're
distilling a nessage fromthe training that's
not effective. The training needs to be
cyclical and that is they're going to return
to the sane | essons to get a nore nuanced
portrait of this as tine goes on.

MR, STRAND: It also has to be
accurate. | would add to this recommendati on
or actually change this recommendati on that
the training, when you tal k about what is an
what isn't sexual assault, should not be done

by Victim Advocates on a generic definition.
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It should be done or designed and
created by | awers and investigators who know
Article 120. It should be designed around 120
of fenses and scenari os shoul d be designed
around Article 120 offenses and that's what
shoul d be trained to the force. That's not
what's bei ng done.

COL MCGOVERN: And | apol ogi ze,
that was actually General Dunn's
recommendation this norning, it wasn't updated
into this version, but the prosecution was
that --

BG DUNN. The | awyers get invol ved
in what's put out --

COL MCGOVERN: Lawyers vet that
traini ng.

BG DUNN. Lawyers vet the
training, right.

CHAIR H LLMAN: Okay, so we're
going to set aside the red pages now. |s that
okay?

COL MCGOVERN:  Yes, certainly.
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CHAIR H LLMAN:  All right, so we

didn't do the Good Soldier stuff, if you have
strong feelings we can tal k about it the next
time.

A couple of things on here we
didn't get to, the -- do defense counsel need
their own investigators? |If we could knock
that off, that would be hel pful and then we
should go to training before we | ose Russ.

COL MCGOVERN: And | think we had
a consensus on that before.

CHAIR HI LLMAN: Okay, is there any
obj ection, they need investigators?

MR, STRAND: The bit of a sticky
w cket on that on is, do they get CID or do
t hey get authorizations and funding to fund
their own?

BG DUNN. This is up to sonebody
el se to sort that out.

COL HENLEY: W didn't nake a
reconmendati on on that.

BG DUNN: They just need their own
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I nvestigators that work for them

COL MCGOVERN: I n the discussion
| outlined the possible nodels based on the
transcript fromlast tinme, so please feel free
to edit that, but again, not dictating how the
SECDEF do t hat.

COL HAM | think the fina
reconmendati on was SECDEF directs services to
provi de.

CHAIR HI LLMAN. Okay, GCeneral
Dunn, Col onel Henl ey, thank you.

So we're going to set aside
prosecution of defense and let's go to
training prosecutors and defense counsel which
Is M. Strand and M. Bryant, right? Because
Russ, you won't be here the next tine we
deliver it and so | want to get through that
before we get on to the sentencing piece.

Ckay, so it looks like we start
wi th defining what the baseline is for
civilian prosecutors and for civilian defense

counsel. Kelly, do you need nore fromus on
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that or do you feel?

COL MCGOVERN: No, again, | think
a lot of this is background di scussion
information, Dillon, do you think?

CHAIR HI LLMAN:. Right and so
you're going to drop in. So those are good.

And then the basic mlitary |egal
training here then. W have a recommendati on
that the Judge Advocate training should be
sustai ned and specify that its funding not be
cut and the enphasis on adult sexual assault
cases, actually, in terns of the litigation
training that Judge Advocates are getting,
that shoul d be nmai ntai ned or encouraged. That
seens pretty uncontroversial.

BG DUNN. It is a good sunmary.

CHAIR HI LLMAN: Okay. Next we
have sort of the SVP and HQE, TCAP and then
ot her service correlates to the Arny's speci al
traini ng.

MR, STRAND: The big distinctions

we brought out here is that it needs to
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reprogram and we discussed this a little bit
the last tine is it's designed to be a
tenporary program which would be okay if --

COL MCGOVERN: Sir, could you go
back, you said --

MR, STRAND: The HQE programis
designed to be tenporary.

COL MCGOVERN: Ch, | thought you
said the SVP

BG DUNN:  Yes, intended to be
t enporary.

MR STRAND: |It's designed to be
tenmporary which would work if we had a stable
wor kf orce but we don't have a stable
wor kf orce, we have mlitary officers com ng
and going and so | think we need that
consi stent outside ook in there.

So we made a recommendati on that
they |l ook at making these pernmanent prograns,
the HQE, so that there's sone stability within
the SVP and the TCAP prograns.

CHAIR HLLMAN:  So ny -- does the
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career litigation track nmake -- does that have
potential to replace the capacity of the HQE?

MR STRAND: It could. Right now,
only the Navy has that. But again, you've got
peopl e com ng and goi ng even in that career
litigation.

COL HAM Wl |, that addresses one
of your concerns about judges, too, nm'am
because, if you recall, at Brenerton the
W t nesses -- people discussed, |I'mtrying not
to say witnesses testified in that, all the
judges cone out of that litigation track as
wel | .

CHAIR H LLMAN:  So we need themto
be judges, not to be HQE equivalents actually
as they get experience.

COL HAM The mlitary fol ks.

CHAIR H LLMAN:  Right, right.

COL HAM And all the services
have an HQE program now except the Air Force.

CHAIR H LLMAN:  And why don't they

have it?
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COL HAM | don't knowif we have

-- well you had Lieutenant Col onel
Christiansen in the August prep session speak

about that and |1'd have to | ook at the

mnutes. |If you renenber, | think he's -- he
did give a reason, | don't renenber what it
was.

BG DUNN: W al so have the Marine
HQE tell us that she was there but she
couldn't travel

COL MCGOVERN: That was def ense.

BG DUNN: Onh, that was the defense
HQE, but it was -- okay, but still.

MR, STRAND: But the HQE program
initself is problematic because it's a
Departnent of Defense program it's not just
for sexual assault. There's 2,500 HQEs in
Departnment of Defense Secretary of Defense has
and there's only so many to go around.

So when several years ago, the
Secretary of the Arny said he knew about the

program he said what do you want? What do
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you need and that's why we got sone HQEs. But

it's, by intent five, to six years, you can
get five years, you can get an extension for
Si X.

And so, even currently with the --
['"'mlosing ny HQE permanently. [|'m not going
to get a replacenent so that's gone.

The JAG the Arny JAG has | ost two
of theirs but they've rolled theminto term
divisions and that's not an enduring sol ution.
And then | know they're hiring another one.

And t hen when the Defense HQE
positions are goi ng away, you know,
eventually, | don't knowif the Defense is
goi ng to have noney.

So there's --

COL HAM They're not HQE
position, they' re GS-15s.

BG DUNN: They are Defense
posi tions.

COL HAM They' re Def ense

positions and the, again, | can only speak of
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Arnmy, so they may be different but they were

different terns for the different --

The one at the JAG school was a
two year term So there were different terns
and there were different things and | think
they were turning theminto regul ar not
per manent GS-15 positions.

MR, STRAND: Right.

COL HAM  The ot her services m ght
be handling it differently.

COL MCGOVERN: So are you trying
-- in here it says the recommendation is the
HQE program shoul d be funded pernmanent and
during requirenent?

MR, STRAND: Yes.

BG DUNN:. Yes, either permanent
positions or | nmean there m ght be sone
benefit in leaving it as a -- as |leaving the
access to the HQEs because that woul d nean
every six years you' d get sonebody with
fresher experience comng right out of --

COL MCGOVERN: The benefit in the

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 246

tur nover.

BG DUNN:. Right and | think there
may be a benefit rather than, you know,
al t hough by nature, at least in the Arny, the
HQEs who are initially hired were well al ong
in their careers.

COL MCGOVERN: So how woul d you
word that, ma'am so that you could still have
the term positions?

BG DUNN. | would just leave it
the way it is and they can sort it out. But

MR STRAND: The problemis if you
keep the HQE, you can't, unless you get --

BG DUNN: Unl ess you can get a
reaut hori zation for another HQE position.

MR, STRAND: Right and that goes
t hr ough anot her bureaucracy.

COL MCGOVERN:  So --

BG DUNN. | would just leave it
because HQEs by their very nature should be

ol der, nore experienced people not likely to
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hang around for 30 years.

CHAIR HILLMAN: Let's just try to
make clear that the HQE prograns in mlitary
sexual assaults serve a critical function and
t hey ought to be reauthorized

BG DUNN:  Yes.

CHAI R HI LLMAN: -- on a requl ar
basi s.

MR STRAND: Yes.

COL MCGOVERN: Can | al so ask, the
recommendati on here is the Navy's career
litigation track should be encouraged and
codified. That sounds |like we've flagged and
softened it which is what we did. So --

BG DUNN: Wiy do we codify there,
their litigation track?

COL MCGOVERN: Do you want to
address that recommendation to make it a
firmer thing or do you want that all the --

BG DUNN. That they shoul d
continue their career in litigation track

peri od.
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COL MCGOVERN: Shoul d the ot her

services --

BG DUNN: Because each service has
their own, you know, the Arny SVP program has
been -- al ready addresses being extrenely
effective. Wiy would we now say Arny, you've
got to do career litigation track like the
Navy. That nmakes no sense to ne.

COL HENLEY: Do we have our own
equi valent ASI, | nean the Arny's Additional
Skill Identifier?

BG DUNN: There is within that SVP
process, yes. You cannot becone and SVP until
you have net nmany gates.

COL HENLEY: Yes.

BG DUNN: Exactly. | nean it's
effectively the simlar.

COL HENLEY: R ght, yes, | think
it's msleading that the other services don't
have a focus on litigation [ike the Navy may
actually call something a career litigation

track
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COL HAM The Arny's appears to be

qualitatively distinct. They do not hold
ot her positions | believe was the testinony.
They give up the opportunity to reach the
hi ghest ranks in the --

BG DUNN: The Navy.

COL HAM -- Navy JAG Corps by,
theoretically.

COL MCGOVERN: So it's essentially
a career track

MR BRYANT: Well, suppose we just
say the Navy's career litigation track should
be encouraged or the Navy's career |itigation
track and other simlar progranms in the
services, would that satisfy what we're doing
here?

CHAIR HHLLMAN: I'd like to
encour age the other services to consider a
career litigation track but I don't want to
mandate a career litigation track because |
t hi nk poses too many problens for

I npl enent ati on.
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So the Navy's career litigation
track allows the devel opnent of expertise in
a way that benefits the prosecution of sexual
assault. The other services should continue
to consider ways to do |ikew se and we can
then footnote to the ways that the Air Force
and the Arny, whatever they told us about how
they're actually doing this.

BG DUNN: Right. Because you -- |
mean, frankly, this addresses a cultural issue
in the Navy. In the Arny, the nore you
litigate, the nore you're going to be
pronoted. In the Navy, that was apparently
not the case. So that's --

COL MCGOVERN: And in the Marines,
they seemto think there is no way they could
do a career track.

BG DUNN: Right, because of the
size of the Marines Corps JAG Corps.

COL HAM So the Navy fol ks were
only doing this intensive mlitary justice

def ense prosecution and then they go up to the
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defense, provides trial advocacy working in an
Assistant U S. Attorney's Ofice, being an
appellant litigator, it was extraordinarily

I ntense and they were very, very inpressive.

CHAIR HI LLMAN: It's devel opi ng,
you know core expertise, it seens to be
wor ki ng but I'mnot sure we want to do that
and there are probably costs attached to that
nodel .

Ckay, then the next one is defense
counsel .

MR. BRYANT: Yes, the issue was
assessing the advanced training of mlitary
def ense counsel handling adult sexual assault
cases for conparison with their civilian
counterparts. |'mnot going to read through
all the findings unless sonebody wants to just
sort of keep up with that.

But our recommendati on was that
current training efforts and prograns be
sustained to ensure that their mlitary

counsel are conpetent, prepared and equi pped.
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That sounds pretty vanilla.

But fundi ng should be reviewed to
ensure the defense counsel training for adult
sexual assault cases are on par with that of
prosecut ors.

Then this next sentence accounts
for our general understanding that those who
are going into the defense of sexual assault
cases have al ready been through the
prosecution track in the mlitary.

And so to ensure standard for
training and experience is maintained for the
def ense counsel who may be assigned to adult
sexual assault cases, it is recommended that
no Judge Advocates be permtted to serve in
def ense counsel billet w thout having been a
trial counsel prosecutor.

COL HENLEY: Wuld you want to be
so definitive and not allow for sone --

MR, BRYANT: Excuse ne?

COL HENLEY: There could be

ci rcunst ances where you woul d have soneone who
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maybe did not serve as a trial counsel
prosecut or but has significant --

BG DUNN. Civilian expertise
before they cane in.

MR. BRYANT: Civilian experience,
yes.

COL HENLEY: So | think like
absent extraordi nary circunstances, no -- |
nmean | would qualify --

MR. BRYANT: Yes, maybe be
permtted is too strong.

COL HENLEY: O should not be
permtted or --

MR. STRAND: In the absence of
ot her extensive litigation experience.

MR. BRYANT: In the absence of
equi val ent training?

COL HENLEY: Right. Training and
experience.

MR. BRYANT: O experience.

MR. STRAND: And the reason we

| ooked at that is because, you know, the
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def ense attorneys, rightly so, conplained that
they didn't have the budget, that, you know,
the HQE fromone of the services couldn't
travel because she didn't have enough noney.
And they certainly don't have the sanme noney.
So if you have hypot hetically,
800, 000 going to one service for prosecution
trai ning and 400, 000 goi ng to defense, that
woul d not seemfair. But if you have the vast
maj ority of your defense attorneys already
taking a part of that 800,000 al ready before
they go to defense, it does seemnore fair.
So, you know, |ooking at cost for
cost, | don't think we should do that. But
what we should do is look for the fact that
nost of them al ready have had the advantage of
all that great training before they becone
that defense attorney and so they don't need
as nmuch, they just need what's different.
CHAIR H LLMAN. W didn't make any
recommendations with respect to the HQEs for

the defense the way we did for the
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prosecution. Do you want to say anythi ng about
HQES?

MR, STRAND: W shoul d probably do
the sane thing.

MR, BRYANT: Yes, we didn't nake
that didn't -- that wasn't on our radar back
t here.

CHAIR H LLMAN: They did cone at
us with their resource limtations in their
testi nony.

MR STRAND: | think if we
replicated the sane HQE reconmmendati ons for
defense that we did for prosecution, it'd be
fair.

COL MCGOVERN: Do you want to have
just a separate finding and siml ar
recommendati on regarding HQEs in general ?

MR, STRAND: Probably yes.

MR, FI SHVAN. We've tal ked about
that but whatever y'all prefer. That's been
di scussed.

CHAIR H LLMAN:  Yes, however it --
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it seens that -- | nean we could do it that
way. | gquess let's do it that way and let's
say we want to -- let's separate it and so

that way we're saying the training of the
mlitary personnel who are doing this and then
the way we're leveraging civilian resources to
fill in any gaps and ensure know edge of
contenporary and, you know, the dynamc

sci ence and soci al science that underlies

t hese conpl ex prosecuti ons.

So, let's make a | everage civilian
resources effectively, if that's inportant and
we do it for the HQE programprimarily.

Do you have a training part where
we tal k about sending people to -- is that
here -- like that could go wth -- the
| everage piece of it could go to sending
people to civilian training.

Li ke for instance, you have best
practices here, right, civilian or mlitary
trai ning of prosecutors.

BG DUNN:  You coul d have a whol e
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list here, the basic and the advanced.

CHAIR H LLMAN:  Right, which is
the mlitary generally, right, rather than the
civilian. And then sonetinmes we send themto
civilian prograns too.

COL MCGOVERN: Right, | think
that's the second recommendati on on Page 3
about the SVPs and Rhonni Jaus, it said to
extend that.

CHAI R HI LLMAN:  Ckay.

MR. STRAND: Yes, we added
actually that they should spend tine in
civilian prosecution offices at |east six
nont hs optinmally one year or nore.

BG DUNN: Yes, this says here in
t he HQE program shoul d be part of program
during --

MR, STRAND: This is on Page 3 in
the recomendation, the first recommendati on
in the mddle.

COL HAM One thing that's not --

COL HENLEY: But | think that's in
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anot her paragraph --

BG DUNN: There should be a

COL HENLEY: -- to apply just to
prosecutors.

BG DUNN: It should be in the
def ense part, too.

COL HENLEY: Yes, yes.

COL HAM |'m | ooking at Page 4
and maybe what you just cited on Page 3 is the
answer but identifying best practices in
civilian or mlitary training, there is no
recommendation -- |I'mlooking -- no
recommendation to coll aborate and reach out to
civilian prosecutors and defense counsel to
col | aborate, using the sane word.

But that identifying best
practices is all within the services. Ws
there a discussion of |ooking outward for best
practices and | ooking outward for nore
sustai ned integration and --

CHAIR H LLMAN:  There shoul d be.

COL HAM -- collaboration with
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civilian jurisdictions and --

COL MCGOVERN: | know we send
people to civilian conferences all the tine.

COL HENLEY: Would that be part of
like the MOUs that the SJA office devel ops
wth the |ocal prosecutor? You would just add
a provision dealing with training -- joint
traini ng.

COL HAM  Not -- |I'm--

MR STRAND: W only covered it in
the training piece, but not necessarily as the
best practice piece.

COL. HAM Ckay, not every
jurisdiction has those MOUs, | think, |I'm not
sure, and that they're in the mnority, |
think, of the site visits that we were able to
do.

| know, | guess |I'mjust asking a
nore global question is -- is there
recomrendations to | ook outside the mlitary
for best practices and best training and

trai ning opportunities?
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BG DUNN: But there's extensive --

MR, STRAND: We did tal k about
that we're always sending themto a | ot of
civilian training prograns.

COL MCGOVERN: Right, but | think
maybe and a way you could do it also would be
articulate that the TCAPs coordinate with
those civilian agencies in devel oping the
training because we're already requiring the
trial counsel and defense counsel to so nuch
training pulling themaway from doi ng their
cases that, in ny experience, the TCAPs were
sending their folks to a ot of the capital
litigation cases, the NCMEC and ot her things
to ensure that they had the latest training
met hods and down to the NAC

COL HENLEY: Yes, | think that's a
good point to have sonebody above coordi nating
trai ning because you don't want | ocal SJAs and
counsel devel oping their own training prograns
that may not be consistent with what you're

trying to develop at the higher end Court
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level. Is that --

COL MCGOVERN: Well, and like TCAP
has the noney and the resources and they're
t he focus.

BG DUNN: But for the Arnmy SVP
programthere are delineated training that are
required for those counsels. So that's not up
to the SJA to do.

COL HENLEY: Right, | guess ny --

I f you devel op these relationships wth DA

O fices on SVP six nonths to one year training
prograns, you should assure that whatever
training is developed it's standardi zed. |
woul d i nmagi ne --

BG DUNN. Ch, you nean in other
wor ds, when you' re tal king about putting
people in local prosecutor offices --

COL HENLEY: Yes.

BG DUNN: -- so you want to nake

sure that it's in a jurisdiction where they're

COL HENLEY: Right, you're talking
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about - -

COL MCGOVERN: Right, no | just
t hought - -

BG DUNN: Yes, you're talking
about training conferences.

COL HENLEY: On, kay.

COL MCGOVERN: -- to nmaeke sure
that they're --

BG DUNN: Not to cause the
District Attorneys all that kind of stuff is
what we're tal ki ng about.

COL HENLEY: Okay. | thought we
wer e tal king about six nonths to one year in
a civilian prosecution office.

MR, BRYANT: Well, that's one of
the recomendations but there's also a |ater
reconmendati on that establishes a DoD Joi nt
Trai ning Wrking Goup to assess, oversee and
optim ze the sharing of best practices and
expertise. That's very, very general | anguage
and | think --

BG DUNN:  And training.
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MY BRYANT: -- and training --

and | think we could naybe get a little nore
specific in that in terns of taking advantage
of sonme of the civilian training.

Which -- that's in here, | know we

put that sentence in here.

BG DUNN: | nean all the services
do that.

CHAIR HILLMAN: | think we should
-- the mlitary Judge training piece, | just
want -- in that sentence where we say while
recommendi ng consolidation -- this is in the
best practices -- while recomendi ng

consolidation, all these things render it too
costly and onerous -- can't we just please say
how conme mlitary Judges can all go to the
same school and no one else can? So let's
just --

COL MCGOVERN: We put the Judges
training in this section

BG DUNN: It's because of

t hroughput is so nuch snaller.

Neal R Gross and Co., Inc.
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CHAIR H LLMAN: Fair enough.

Let's just nmake that distinction. Let's say

the vol une, you know, the volune of training

that's required at the -- | just that's fine.
There are answers to these. |'m not
contesting that conclusion. | concur in that

concl usion but we need to explain why there's
not a uniform system

BG DUNN: Yes, because they can
get themall together in one place and
effective --

MR STRAND: What | heard you
saying is can't we all just get al ong?

CHAIR H LLMAN:  All right, we have
-- are we -- is there anything else with
training you think that our training people
want us to focus on?

MR BRYANT: | don't see anything
that's on fire in here that we haven't poured
wat er on.

COL HAM Ma'am did you want, in

addition to that sentence, did you want what
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was di scussed about judicial training added to
the training block that --

CHAIR HI LLMAN:. It should be
somewher e.

COL HAM  Your nmandate is assess
-- | can't renenber what your mandate is. But
one of you said training prosecutors and
def ense counsel but you want to add the --

CHAIR H LLMAN: | do because we're
tal king about nmuscling up the mlitary Judge
and so --

COL HAM So that would go in this
section as well?

COL MCGOVERN: | think so, the way
the flow of the -- because the training of
prosecutors and defense counsel is going to go
bef ore prosecution and defense of sexual
assault cases. So if we nention there the
Judges training, it wll justify or help
val i date your proposals for the Judge
I nvol venent .

COL HENLEY: Well, in conparative

Neal R Gross and Co., Inc.
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systens, it's -- | don't think we have any
speakers on this, but it's ny understanding
civilian and federal judiciaries do not have
simlar training prograns. | nean you're
appointed to the Bench and that's it. You're
|l eft to your devices when whoever the
presi ding Judge is on training.

So, | think the mlitary is unique
in training their Judges on core conpetencies.

COL MCGOVERN: We can research
that and then advise --

COL HENLEY: But you've got --
General Cooke could certainly tell you.

COL MCGOVERN: And Judge Jones.

COL HENLEY: And Judge Jones. |
mean you can get that what she went through
when she went through when she was appoi nt ed
to the Bench, or confirmed to the Bench. So
and | think we do a pretty good job training.

MR. BRYANT: Sone of this harkens
back to the investigators, each service don't,

you know, they're traditionally -- they don't

Neal R Gross and Co., Inc.
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want to join with anybody el se in joint
training. But the Judges are -- | understand
your point, like well there's a |lot nore

I nvestigators, there's a |ot nore prosecutors,
attorneys than there are Judges.

But they don't have to all go at
the sane tine. There's a way to -- you can
train hundreds and thousands.

BG DUNN. But you have -- no but
you' ve got environnental |aw, you've got | abor
| aw, you've got operational |aw, you' ve got --

CHAIR HI LLMAN: Al right, pause.
Pause. Ckay, so --

BG DUNN: -- and so nmany
cl assroons, so many instructors, so nuch --

CHAIR H LLMAN: W're not going to
finish this sentencing piece, but | want to
get your reactions to at |east to sone of
this.

So we fronted the biggest
recomrendations, | think, the nost gl obal

recomrendati ons of the sentencing review and
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that's sentencing -- we recommended sentencing
by mlitary Judges rather than panel nenbers
and recommended that unitary sentencing be
abolished in favor of sentencing tied to
speci fi ed charges.

COL HENLEY: So that would be the
maxi mum sent ence woul d be the maxi num for the
hi ghest -- the top charge? So if there's --

MR. STRAND: No, they charge for
each offense, right?

COL HENLEY: So you have
consecutive sentences?

MR, BRYANT: W could still have
them concurrent. | don't think that's what
we're saying. W just want to see -- this
woul d nmean that for each specification, there
woul d be a separate sentence whether -- we're
not getting into whether the Judge can run
them concurrently or do they have to be
consecutive. | don't think that was our
concept .

We just want to know, okay, for

Neal R Gross and Co., Inc.
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t he snoke and dope, you've got -- what was
your sentence and what was the sentence for
rape? Don't just tell me it was, you know
five years, thank you very much.

COL HAM  So when there's a
25- page charge sheet with 87 charges, what do
you do?

COL HENLEY: O a 25-page charge
sheet for bad checks and you have to sentence
for each bad check.

BG DUNN: Each bad check.

COL HAM  You sentence for each
bad check

MR. FI SHVAN:  You probably need a
better prosecutor.

BG DUNN: That's easy.

COL HAM But why is that --

BG DUNN. Determne the -- you
di vide by the charges for the bad checks.
sentence you to one year, one nonth and three
days for each check.

COL HAM  Wth a maxi num sent ence

Neal R Gross and Co., Inc.
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of 875 years, | sentence you to three nonths
of --

MR, BRYANT: You're still witing
checks? | thought they were using credit
cards.

COL HENLEY: It would be one day,
it would be one day for each check.

MR, BRYANT: How many forged
checks are they doing in the mlitary, really?

COL HAM  There'd be nultiple
| arcenies and nmultiple ATMthefts.

BG DUNN: Right, right. You know,
we steal your ATM card and use it 14 tines,
filing of 14 charges and the Judge has to
sentence on each one separately?

MR FI SHVAN: So the prosecutors
who think they're getting paid by the charge.

COL HAM  On vari ous occasi ons.

COL MCGOVERN: It is how you
charge on those.

MR, BRYANT: | nean when push

comes to shove, aren't they going to say well

Neal R Gross and Co., Inc.
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if you plead guilty to five, we'll knock off
ni ne?

COL HAM  Yes.

BG DUNN:  No, that's not what we
do.

CHAIR HI LLMAN: Okay, | want to be
respectful of the transcript. Ckay, so let's
talk one at a tine.

Any comrents on the -- are we
doi ng okay here -- what coments on the
sentencing by Judges or the unitary sentencing
reconmendat i ons?

COL MCGOVERN: On a serious note,
do we -- should we explore or at |east address
the issue that it wll need to be contenpl at ed
about concurrent or consecutive? | nean here
we are informng them but | nmean shoul d that
be sonet hi ng we address?

BG DUNN. It says for different
of fenses they can pick consecutive or
concurrently. |s that what you said? Sorry.

COL MCGOVERN: Do we need any

Neal R Gross and Co., Inc.
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addi ti onal detail since that was | aughabl e?

CHAIR H LLMAN: W need nore
additional -- we need -- | nmean this is our
sketch of --

COL MCGOVERN:  Ckay.

CHAIR HI LLMAN: - -
recommendations. | nean you have to nake us
sound legitimate. So yes, we need sone nore
help with what actually needs to be in there.
So this is just our first glance at it,
definitely.

BG DUNN: Maybe we should al | ow
groupi ng of -- a group sentence on |ike
charges, for exanple, nmultiple uses of an ATM
card.

COL HENLEY: And you would still
have the exception for capital cases.

CHAIR H LLMAN: Wl l, we'd have to
reconmend the -- | nean that's a separate
process. | wouldn't recommend any changes to
the capital sentencing process, so we'd carve

t hat out.
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M5. FRIED: Plus, we're stil

tal ki ng about sexual assault.

MR, STRAND: | nean the
prosecution you've got a whol e charge sheet
full of stuff and --

COL MCGOVERN:  Right, with a | ot
of these --

MR, STRAND: -- you get a
conviction on it, you go tw ce these
convi ctions?

MR, BRYANT: Yes, for the
sent enci ng?

COL MCGOVERN: Ceneral Cooke has
pointed out a lot of these proposals would --

M5. FRIED. That's true but that's
what | believe.

CHAIR HI LLMAN. We're having two
conversations at once and it's making it tough
for the court reporter to do this. So what
were you on over here?

M5. FRIED: | was just going to

say, the mandate that this response and this
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panel is limted to sexual assault. So

what ever recommendati ons conme out of that, |
thi nk the purpose of the report it would be
this panel, sexual assault. Now what happens
to the greater picture, | think, is going to
be up to DoD or whoever, Congress.

But | think, you know, we talked
about | arceny and the other cases but | was
just trying to bring us back to the sexual
assaul t.

COL MCGOVERN: | think Cenera
Cooke has raised the issue in previous
neetings that we'll need to address the fact
that these proposals would probably need to be
expl ored systemw de because you couldn't just
do a unitary sentencing elimnating for sexual
assault because these are -- include nmultiple
char ges.

BG DUNN:  Right. These
recommendati ons have to apply to the entire
systemjust like the mlitary Judge

recomrendati ons, they're not just sexual
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assault cases it has to fly through the entire
system So we nmay be outside our nandate.

MR STRAND: Well, | don't think
we're outside our mandate, it's just that
we're recommendi ng to fix sexual assault to
make sexual assault better, to nmake
prosecutions and reports and defense of these
cases.

These are the recommendati ons and
you can't separate them even on a typica
sexual assault case, you m ght have the sexual
assault defense, rape. You m ght have
adultery and you m ght have, you know, using
your charge card, you know for TDYs and things
like that. It's going to enconpass the whole
t hi ng.

And so | nean, | think there's an
under st andi ng any of these recommendati ons we
make for -- in this area especially, is going
to i nmpact the whole system

MR BRYANT: | think it would | ook

and sound worse in response to you, Maria, if
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we said should sentencing by mlitary nenbers
I n sexual assault cases be elimnated. That's
i ke what, just that one? That's going to

rai se nore questions than in just saying
broadly that we need to elimnate -- we
recomrend elimnating unitary sentencing and
we recommend elimnating sentencing by panel
menbers.

M5. FRIED: Right. | agree with
that, M. Bryant. The only thing | was trying
to do was kind of bring back the focus to
sexual assault and we can al so footnote or
note that this would have broader UCMJ
i nplications for other offenses w thout
getting wapped up right here with how s this
going to work with larceny? How s this going
to work with other offenses?

MR, BRYANT: Ckay, all right.

MR, FI SHVAN: Just to be clear,
since we don't have it in front of us, the
di scussi on section addresses all the

information that gives rise to this. So, that
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hi ghl i ghts these perception issues and the
I ssues that have --

COL MCGOVERN: Pertained to sexual
assaul t.

MR, FI SHVAN: -- urged the
di scussion fromthe sexual assault vantage
poi nt .

CHAIR HI LLMAN. So the other --
this is also, the sentencing guideline and the
mandat ory m ni num questions are rai sed here.
So we did not recomrend sentencing guidelines
be adopted and we did not recomend nmandat ory
m ni muns ot her than what is already out there
actually, which is referenced in the
recommendati ons of the prosecution here about
mandatory m ni nuns which is we now have the
requi renment in the NDAA that persons convicted
of a sexual assault be admi nistratively
separ at ed.

So we need to -- the prosecution
fol ks, if you |look back at this, they

recommended that we tell Congress to anend the
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mandat ory m ni num requi renent because it
I ncl udes | ow | evel sexual assault cases as
wel | as penetrative offenses and that Congress
shoul d repeal that |law for |ower-I|eve
non- penetrative of fenses, reconsider the
requi renment there.

So that's the recommendati on from
-- that we bracketed from before. Here we
opted in the Sentenci ng Subcomnmttee to, what
did we say, given the current |lack of reliable
evi dence regarding the effectiveness of
mandat ory m ni num sentences and i nprovi ng
outcones. We probably should say, they shoul d
not be established to inprove the mlitary's
response to adult sexual crines any nore than
what we actually already have. But we didn't
recommend repealing that piece.

BG DUNN:. But this is not really a
mandat ory m ni num sentence. That is an
adm ni strative process that nust occur after
the trial.

CHAIR H LLMAN:  Correct.

Neal R Gross and Co., Inc.
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BG DUNN. So it's actually, it's a

fine line, but it is aline. You know, | nean
| don't even know if we should actually
characterize this as a mandatory m ni mum
sentence because it is --

COL MCGOVERN: | think it's being
percei ved as a nmandatory m ni num

BG DUNN. Wl |l maybe percei ved,
but | think we need to nake it clear that this
IS an adm nistrative process that occurs after
a conviction, if there is no discharge.
Correct? |It's not -- | nmean the Judge does
not di scharge, does not adm nistratively
separate the individual.

MR FISHVAN: [|'msorry, |'m
confused. |'m confused.

What we were intending to talk
about was under this, the new NDAA where it
does mandate an actual punitive discharge,
that's what we were trying to rai se.

BG DUNN:. Ch, okay, |'msorry.

COL HAM That's not what this
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says.

BG DUNN: That's not what this
says. Right.

MR FI SHVAN: Which part are we
referring to? I|I'msorry, | lost it.

COL HAM  The mandat ory di scharge
requi renent builds upon a systemthat already
requires admnistrative processing. That's
what we're discussing. Right?

BG DUNN. Ri ght.

CHAIR HI LLMAN.  Okay, 'l tel
you what, we're not going to get through this
right now. | think it's actually a little too
conplex. W need to nake sure that we get
this. Okay?

BG DUNN. |I'msorry, we're tal king
about the mandatory di shonorabl e di scharge.

MR STRAND: | agree with these
recomrendati ons and what | see we're not doing
IS we're not punting to the next panel. W're
sayi ng that we have enough information right

now that we're not even recommendi ng this be
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expl ored anynore. This is our recommendation
and | think that's a good thing.

CHAIR HI LLMAN: kay, so Russ, is
there anything else? W're going to | ose you
for the next tine. | think the rest of you --
are you here next tine Col onel Henley?

COL HENLEY: Yes.

CHAIR HI LLMAN: Okay, so you w |
not be here. So CGeneral Dunn, is there
anyt hi ng you want to add then?

O course, you'll have the
opportunity to respond on this but if there's
sonet hi ng that you should add now at sort of
the drafting point as we go forward as
everybody works this out.

MR, STRAND: Just a procedural
guestion. Because we went through a | ot of
verbal stuff on our subcomm ttee today, we
haven't seen the wite-up. And before they go
out to the whole commttee, is that going to
cone out fromyou just to us first?

COL MCGOVERN: No, the teans' prep
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sessions were perm ssi bl e because we briefed

It out at the subcommttee neetings. From

here on out, our drafts wll be provided to
the entire commttee. | s that accurate?
BG DUNN: But we can still make

our corrections and stuff |ike that --

MR STRAND: Yes, our comments.

BG DUNN: -- just in a nore
public venue, though.

COL MCGOVERN:  You may have nore
because you' ve explored the subject in greater
depth than sone of the other folks but at this
point we will send the e-mail out to all ten
menber s.

CHAIR HI LLMAN:. General Dunn, any
ot her thoughts?

BG DUNN:  No.

CHAIR HI LLMAN: kay, thanks
everybody. W got through everything but for
statistics and surveys at least in a
prelimnary sense, sone of it nore in-depth

and we're going to count on our brilliant
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staff to shape this into a report that we wll
| ook at agai n when we cone back.

I f there are particular things as
you t hi nk about, we covered a |ot of ground
today, that you want to flag to make sure we
actual ly discuss, for those of us who are here
on the 11th, send that to Col onel McGovern and
we'll make sure that we flag those things.

BG DUNN. And we're going to have
sone e-mail review back to the staff.

COL HAM Pl ease renenber to
e-mail directly to Col onel McGovern and not to
each ot her.

BG DUNN: Yes, yes.

COL HAM And then | guess the
final itemis if there are things that are not
-- ny brainis dying -- if there are subject
matter areas that have not already been
addressed, regardl ess of whether they fit into
one of these buckets, if there are any other
itens that you would Iike to engage the

subcomm ttee on, please |et Lieutenant Col onel

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 284

McGovern know so that we're not m ssing any
big picture or small picture itens that you
m ght want to discuss and make recommendati ons
on just because they didn't fit into a bucket.
CHAIR HI LLMAN: kay, thanks
Col onel Ham  Thanks Col onel M Gover n.
thi nk we're done.
M5. FRIED. Ckay, thanks everyone.
The neeting is closed.
(Wher eupon, the foregoing matter

went off the record at 4:59 p.m)
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CERTIFICATE

This is to certify that the foregoing transcript

In the matter of: Response Systems to Adult Sexual
Assault Crimes Panel

Before: ys pepartment of Defense

Date: Tuyesday, March 25, 2014

Place: Arlington, Virginia (teleconference)

was duly recorded and accurately transcribed under
my direction; further, that said transcript is a

true and accurate record of the proceedings.

Court Reporter
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COURT REPORTERS AND TRANSCRIBERS
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