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P-ROGEEDI-NGS

(9:41 a.m)

M5. FRIED: Good norning,
everybody. dad to see that everybody's able
to speak this norning, those of you who can.
The neeting's open and with that, "Il turn it
over to Kelly and Dean Hil |l man.

LTCOL MCGOVERN: | have received
information fromfour of our nenbers regarding
the findings and reconmmendati ons they would
like us to review and consi der possible
changes.

So if we could just start at the
top with Finding 2(c). | believe that's the
first one up to bat.

CHAIR HI LLMAN: That's great,
Kelly. This is Beth. | have one question.
Who's on the line with us?

LTCOL MCGOVERN: OCh, | apol ogi ze.

CHAIR H LLMAN. That's okay.

LTCOL MCGOVERN: There's Dean

H Il man, Maria Fried and right now Col onel
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Morris. In this roomwe have Dillon, Jan, Any
who is our technical witer, Colonel Ham and
Terri Saunders and nysel f, so Lieutenant
Col onel Kelly MGovern.

FEMALE PARTI Cl PANT:  Shannon

LTCOL MCGOVERN: Ch, and Shannon
Green, our legislative expert, so.

CHAIR H LLMAN. Great, thank you
and hello, Colonel Morris.

COL MORRI'S: Hey, Beth.

CHAIR HI LLMAN. kay, go ahead,
Kelly, you were on. | just wanted to nmake
sure about who was here. So you're on 2(c).
Is that what you said?

LTCOL MCGOVERN: Yes. Harvey, is
that you, or M. Bryant?

MR, BRYANT: Yes, it is. Good
nor ni ng.

LTCOL MCGOVERN: M. Harvey.

(Laught er)

MR. BRYANT: Good norni ng.

LTCOL MCGOVERN: Good norning. W
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were just about to begin with Finding 2(c)
whi ch Col onel Schol z asked us to take a | ook
at and to add the word the possibility.

MR. BRYANT: Don't have a probl em
wth that. That's fine. I'msorry | was |ate
but the first three times | called in it was
busy so |I thought maybe the system was
clearing itself or sonething.

LTCOL MCGOVERN:  No probl em

CHAIR HHLLMAN: I'mglad -- sorry.
Harvey, I'mglad that you're here. This is
Beth. 1I'mglad that you're here. | had the
sane problemso, but Kelly has us all set up

MR BRYANT: Okay.

CHAIR H LLMAN: Ready to go here.

LTCOL MCEOVERN: Ckay, so
everyone's in agreenent. W w |l change
Finding 2(c) to read, "Both mlitary and
civilian agencies recognize the possibility
for the presence of bias in their officers and
I nvestigators." Everybody agree?

CHAIR HI LLMAN: Can we just say

Neal R Gross and Co., Inc.
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the possibility of bias? | nean --

LTCOL MCGOVERN:  Sure.

CHAIR HILLMAN. -- | don't think
we need the extra words.

LTCOL MCGOVERN: Ckay. And Nunber
2, recomendation. Colonel Scholz asked for
utilize civilians when possi bl e/ feasi bl e.

CHAIR HHLLMAN:. So I'mtrying to
remenber our discussion on this issue.

One thing that | -- we don't have
the transcripts of our discussions, do we, so.

LTCOL MCGOVERN:  Not readily
avai | abl e.

CHAIR H LLMAN: Right, which is
fine. | was just trying to recall what we
actual ly had tal ked about here.

LTCOL MCGOVERN: | believe Col one
Schol z had recogni zed that you really are at
the need of the service so the needs of the
Army will dictate who are going to fill these
posi tions, although you want the right people

for the job.
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| suspect she wanted when
possi bl e/ f easi bl e because there nay be
circunstances that you just have to fill the
slot wth the personnel avail able.

MR, BRYANT: | don't have any
obj ection to using when possible. Feasible is
nore, in ny mnd at least, a little nore
w shy-washy. But if it's possible that we
shoul d have these civilians, et cetera, et
cetera. Now obviously if it's possible. |If
iIt's inpossible --

CHAIR HI LLMAN. Agreed with that.
| think the key is to have carefully sel ected
and trai ned personnel regardl ess of whether
they're civilians or mlitary.

MR. BRYANT: Correct.

CHAIR HI LLMAN:.  Wsat | was trying
to renmenber is did we have a preference for
civilians for sone reason here? Because it
sort of says, the first clause says let's
choose civilians and the second one says

ensure the mlitary personnel who do this have

Neal R Gross and Co., Inc.
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the right capabilities and comm t nent which,

of course, for instance, were you to assign ne
to that job, I would be insufficient as a
civilian because | wouldn't have the right
training or have been carefully sel ected.

So can we rewite that to, Kelly,
can you just take another stab at that and
wite it to say that MCIO directors and
commanders carefully select and train civilian
or, you know, | don't know, sonething that
puts those two ideas together?

M5. CHAYT: Dean Hillman, there
actually was preferences for civilian agents
at certain installations when there's an SVU
t eam because they stay there for continued
period of tine and don't PCS as the mlitary
do, giving that continuous, known effort in
those larger locations, so for --

CHAIR H LLMAN:  Thank you, Jan.

MS. CHAYT: Yes.

CHAIR H LLMAN: That's perfect.

That's what | couldn't renmenber. So let's say

Neal R Gross and Co., Inc.
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directors, first we should put in the finding
that, in that top finding then, 2(a), a best
practice is careful interview and sel ecti on of
appl i cants.

And then sonething in there about
continuity, how inportant continuity is in
that first 2(a) finding. Can we add that
t here?

Then the second finding tal ks
about mlitary necessity and flexibility. |
under st and.

The next tal ks about the
possibility of bias and then the
recomrendation wll be when possible, M.
Bryant's words, when possible, they carefully
select, train and utilize civilians as
supervi sory agents and investigators for
pur poses of continuity. | just want to be
cl ear on why we're doing that.

LTCOL MCGOVERN: Ri ght.

CHAIR H LLMAN: That nake sense?

LTCOL MCGOVERN: That's right.

Neal R Gross and Co., Inc.
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MR, BRYANT: The when possible

shoul d conme after commanders in that
reconmendati on, not --
CHAIR HI LLMAN:.  Ckay.
MR. BRYANT: Yes, don't you think?
LTCOL MCGOVERN: Cot it.
MR. BRYANT: \Wen possible
carefully select, train and utilize civilians.
LTCOL MCGOVERN: Cot it.
CHAI R HI LLMAN:  Yes.
LTCOL MCGOVERN:  That will [|ink
those nuch better, so | think we got that.
The next one is Nunber 4, the reconmmendati on.
MR, BRYANT: Excuse ne, before we
go there, on 3(a) | didn't put this down and
| apologize. It is true that mlitary
I nvesti gators have nore robust, but do we
agree that it's far nore robust? Wuld it be
all right just to say mlitary investigators
have nore robust and specialized training? O
I's the evidence before us that it is, in fact,

far nore robust? | agree it's nore robust and

Neal R Gross and Co., Inc.
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speci al 1 zed.

LTCOL MCGOVERN: W will --

CHAIR HI LLMAN: | paused on that
too but didn't wite it. | agree with that.

LTCOL MCGOVERN: Ckay, that's
changed. W're good to go. Thank you.
Nunber 4 and --

Sorry, Nunber 4 recommendati on.
We're | ooking at the Nunber 4 recommendati on.

MR, BRYANT: The reason | put that
one down is do we, is this even necessary for
us to put this in? Do we have a finding that
that exist, that addresses cultural biases and
I naccurate perceptions of victim behavior?
["mjust asking. | nean, we didn't put that
as a finding, that there's cultural biases and
I naccurate perceptions of victim behavior.

| think that when we -- | don't
doubt that there is to some extent and we
covered that, | think, when we tal ked about
the possibility the folks were biased up in

the 2 area, when we said Finding 2(c), which

Neal R Gross and Co., Inc.
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iIs both mlitary and civilian recognize the
possibility of presence of bias, et cetera.

So that was ny question on Nunber
4. |Is it necessary for us to say ensure the
training of agents addresses cultural bias?
| don't know.

COL MORRI'S: Anyway, sane question
fromhere and what's cultural bias nean? As
soon as you throwin a termlike that, you' ve
got to define, you know, could be race, sex,
any nunber of things. So if we're going to
have a recommendati on you need a finding and
the terns are sensitive and inprecise.

MR, BRYANT: | don't want to beat
this to death but our Finding Nunber 4 says
exactly that, that both mlitary and civilian
do provide training to address biases and
prepare agents to effectively investigate a
sexual assault. So | mght just, |'mjust,
that's it. | won't say any nore about it.

LTCOL MCGOVERN: W are happy to

delete it, unless you would |ike to state that

Neal R Gross and Co., Inc.
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t he SECDEF continue to ensure the training.
For instance, in Philadel phia --

MR, BRYANT: That solves it,
Kel ly.

COL MORRIS: That solves it for ne
If you just put continue.

LTCOL MCEGOVERN: Ckay. And
Col onel Morris, we can draw up a footnote to
di scuss what we nean by cultural bias in the
ci rcunstance if necessary.

CHAIR HILLMAN. This is Beth. |
think that we should probably -- there's a
di sconnect between the finding and the
recommendation there if we do include cultural
bi ases and factual ly inaccurate perceptions at
all in that recommendati on.

So | think we could say the
Secretary directs continued, the Secretary
continue to ensure training of agents and all
| evel s of |aw enforcenent regardi ng best
practices in investigating sexual assault.

But this is sort of, | think

Neal R Gross and Co., Inc.
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Larry's right, this is a specific. It's
cultural biases and factually inaccurate
perceptions. W have not introduced, | nean,
I know we're not |ooking at the entire report
here, but we've not introduced that in the
findings here.

V5. CHAYT: Is there a difference

CHAIR H LLMAN:. Jan, what do you
t hi nk about that?

COL HAM  Is there a difference
bet ween bi ases and the inaccurate perceptions
of victim behavior or aren't the biases the
sane thing as the inaccurate perceptions of
victimbehavior? |'mthrowng out. | don't
know t he answer to that.

CHAIR HILLMAN:  This is where M.
Strand could weigh in.

COL MORRI'S: They could be or
could not be, you know, bad and dated dat a.
It's just all the questions you're raising cry

out for nore text and nore background which

Neal R Gross and Co., Inc.
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just | think raises the question of what are
we gaining wwth the recommendation as it sits
there right now.

LTCOL MCGOVERN:  Sir, | think one
of the things you're gaining is that we do
have a |l ot of turnover in the mlitary. And
based on the civilian investigator interviews
Is that, and especially Liz Donegan, that it's
a constant struggle for them as new peopl e
cone in to ensure that they do not have these
bi ases agai nst victins, that they understand
counterintuitive behavior and so | think
that's where the continue word hel ps.

But nmaybe the best way to say it
woul d be the SECDEF continue to ensure
training of all agents that address biases and
then just leave it at that and delete the
factually inaccurate perceptions of victim
behavi or.

FEMALE PARTI Cl PANT: And do you
want to add best practice --

COL MORRIS:  Well --

Neal R Gross and Co., Inc.
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FEMALE PARTI Cl PANT: Go on

COL MORRIS: | nean, it doesn't
happen nuch. It's just, you know, the
turnover is addressed by getting people as
they cone in the door now, you know. | nean,
that would be like the infantry saying
sust ai ni ng mar ksmanshi p. You know, we tend to
do that because you had to shoot before you --

REPORTER: Sorry to interrupt.
This is the Court Reporter. Could | ask the
speakers please identify thensel ves when they
speak?

LTCOL MCGOVERN: Ch, sure. Sure,
not a problem Okay, Colonel Morris, great
anal ogy. Wuld you Iike to continue?

COL MORRIS: No, | nean, |'m done.
| don't have anything nore. Just | think we
all have the sane sense that this sonewhat
comes out of nowhere.

Everybody agrees that you need to
have the right m ndset toward these peopl e and

that we have sone | aggi ng popul ati on that

Neal R Gross and Co., Inc.
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hasn't gotten it or needs it to be corrected.

But | think the overal
conpr ehensi veness of the report -- if we had
not had that recomrendation there, | don't
know t hat any of us would have said, geez,
we're mssing sonething. | think our sense
woul d be that aspect is appropriately
addressed in --

MR, BRYANT: All right, this is,
yes, Harvey Bryant. \What if we just said
addresses -- | think we should take out the
word factually first of all because | don't
even know what that neans, but.

Leaving in biases what if we said
addresses culturally inaccurate perceptions or
j ust addresses inaccurate perceptions of
vi ctim behavi or and | eave out biases and
factual. Biases is a nultifaceted term
That's just ny suggestion and | agree wth,
you know, the whole issue of this particular
reconmendat i on

So ny notes anyway were at the

Neal R Gross and Co., Inc.
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Secretary recommendati on, the Secretary of
Def ense continue to direct MCIO to ensure
training of agents in all levels of |aw
enforcenent that addresses inaccurate
perceptions of victimbehavior.

LTCOL MCGOVERN: Woul d you all
like to just delete Nunber 4 and incorporate
it into Nunmber 27

MR, BRYANT: Yes, That would suit
me too, Harvey.

COL MORRIS: Yes. Morris, yes.

LTCOL MCGOVERN: Dean Hi |l | man?

CHAIR HI LLMAN: Yes, yes. Then
let's get rid of the finding there about
training on Nunber 4 too and let's add that to
2 as well and let's just put a 2(d), you know,
both mlitary and civilian | aw enforcenent
agencies provide training. Let's nake that
2(d) and then the recommendati on i s about
sel ection and al so about training.

And | agree, | like that

redrafting of addresses but | would say

Neal R Gross and Co., Inc.
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I ncl udi ng, that addresses key factors
I ncl udi ng i naccurate perceptions of victim
behavi or.

| agree that that's a centra
I ssue here and that it also connects us to the
turnover issue and the |lag that Col onel Mrris
just described so | agree.

LTCOL MCGOVERN. G eat. This is
Col onel McGovern. W're ready to nove on to
Fi ndi ng 8.

MR, BRYANT: That wasn't the one |
put in?

COL MORRIS: My apologies. Larry
Morris. Nunber 7, if | can get back to it, |
think may be a technical question. On
recommendati on for Nunber 7, says to
coordinate with the prosecutor. Are we doing
anything -- does not the reg already require
that? And in that case, are we just telling
themto followthe reg or is that not as clear
as | would guess about what the regul ations

currently say?

Neal R Gross and Co., Inc.
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COL HAM Sir, it's Col onel Ham

I was going to go get the Departnent of
Defense Instruction. | know it says that the
cases now have to be kept --

FEMALE PARTI Cl PANT: |t does.

COL HAM -- kept open until the
command has reported the action. And what |'m
trying torecollect is if there's aline in

there that al so says coordinate with the

prosecutor. |f you want to continue the
di scussion, I'll go grab the Instruction and
check it.

COL MORRIS: And that's enough and
we can check another tinme. |If it does, then
It seens to ne we're just, then we're not
saying anything new. |If not, it nmakes sense.

LTCOL MCGOVERN: This is Col one
McGovern. The difference is in the Arny
there's a direct requirenent for the CIDto
get an opi ne on probable cause fromthe JAG
whereas the other services, the MZ O presents

it directly to the commander for the comrmander

Neal R Gross and Co., Inc.
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to make an assessnent. Then the commander's
supposed to consult with the JAG

So we're trying to standardize the
process throughout all the services and |
think this was one step in that direction

COL MORRI'S:  Then that nakes
sense. Just maybe recomend an additi onal
sentence in the findings that just nmakes cl ear
the disparity anpong the services so then it's
clear that we're correcting and recomendi ng.

LTCOL MCGOVERN:  Yes, sir

COL MORRI S:  Thanks.

LTCOL MCGOVERN:  And we wi Il check
the DODI for you too, sir, and include that in
the di scussion. Okay, if everyone's ready,
we'll nove on to Finding 8.

MR. BRYANT: The reason | fl agged
that one -- this is Harvey Bryant. The reason
| flagged that one was the finding goes
straight to the recomendati on and since we
are conparative systens, shouldn't we put sone

sentence in there about what goes on in the

Neal R Gross and Co., Inc.
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civilian worl d?

We can just say procedures vary in
the civilian world also, although I think the
evi dence before us was that in nost cases the
civilian investigators can initiate pretext
phone calls w thout getting perm ssion. They
just do it. They wire up the victimor
whoever and get started, but | can't say that
exi sts across the board in civilian | aw
enf or cenent .

But that was ny only question wth
that, that question being do we want to say
sonet hi ng about what, you know, since they're
doi ng conparing systens, do we want to nake
sone reference to what we heard goes on in the
civilian worl d?

CHAIR HI LLMAN:  Yes, great point.
This is Beth. That's a great point.

COL HAM  This is Col onel Ham
think it depends state by state whether
they're a one-party consent or a two-party

consent.

Neal R Gross and Co., Inc.
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It's federal wire fraud, wre | aws
that sone of you know a | ot nore about than
nme.

LTCOL MCGOVERN:  So we w ||
certainly look into that and they certainly
did give the inpression that it's easier than
what the Arny is having to go through for
their approval at this tine.

COL HAM |If they're a one-party
consent .

MR. BRYANT: And maybe we can --
well, this is Harvey Bryant again. Mybe we
can just nake that reference, that the
evidence laws in many civilian jurisdictions
the ability to initiate pretext phone calls is
easi er or sonething.

LTCOL MCGOVERN: Yes, sir

MR, BRYANT: Less onerous, nore
efficient, sone words to that effect. It's
not a big deal but | think we ought to say
sonet hi ng about what goes on the other side.

"' m done.

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 24
CHAIR HI LLMAN: This is Beth.

That sounds great. That sounds great to ne.

LTCOL MCEOVERN: Ckay, and yes,
sir. W'Il be sure to put the disclainer in
that it 1s state by state because sone states
do not allowit at all.

But for those that do, we'll cite
L.A, for instance, is an exanple where it's
one-party consent. So great point to keep us
on the conparative side of things.

If you all are ready, we'll nove
to Recommendati on 9.

MR, BRYANT: |I'mtrying to read ny
handwiting here. Well, maybe |I'mjust
forgetting sone of the things we talked
before. Do we really have to require
vi deot api ng of sexual assault victins? It
said require it when possible. That seens to
be two different things.

And |'m al so just wondering, this
Is sort of a different issue. And, again, |I'm

sorry. It's Harvey Bryant. |If they send you

Neal R Gross and Co., Inc.
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a videotape of the victimin every case, isS
the defense then going to be able to obtain
that as far as that Article 32 when they can't
call the victinf

Al right. GCkay, you're not
calling the victim M. Prosecutor. |[|'d |like
to have the hearing officer hopefully with the
recommendati on of the judge see this video.

COL HAM  This is Col onel Ham
They certainly would be able to, sir, |
believe. The defense is still allowed to
present evi dence, even under the new Article
32.

MR. BRYANT: Right.

COL HAM  On the other hand, the
prosecutor could use it too. The prosecutor
could use it too because that would seemto be
permtted, although, again, we don't have any
experience with it yet.

LTCOL MCGOVERN: This is Col one
McGovern. In the JSC SAS, when they went

around, there was great controversy anong the

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 26

different jurisdictions in the validity of the
vi deot api ng of the victimand the goal being
she woul d only be videotaped once, whereas the
fact that they have these bits and pieces that
they recall at atine, it's setting you up for
an inconsistent statenent which is a ngjor
drawback. Since we haven't had, | think, a
sufficient amount of time to deliberate that

I ssue, that nay be one we shoul d del ete.

MR. BRYANT: Yes, because the next
question that arises innmy mndis, is the
victimgoing to have the ability to refuse to
be vi deotaped or is he or she going to be told
that they're being videotaped or not? Because
all of those things, | just think for us to
ask the Secretary of Defense to require
vi deot api ng of sexual assault victins. Well,
| agree with Lieutenant Col onel MGovern.
Maybe we shoul d del ete the whol e 9.

LTCOL MCGOVERN: | think it's
I nportant to videotape the suspect in nmany

jurisdictions in order to protect the

Neal R Gross and Co., Inc.
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governnent, the police agency that there was
not coercion.

MR, BRYANT: Yes.

LTCOL MCGOVERN:  But |'m not so
sure that there is a best practice as far as
vi deotaping the victim

MR BRYANT: Well, if you want to
stick wwth this, we should also --

CHAIR HILLMAN: This is Beth. o
ahead, Harvey.

MR, BRYANT: Go ahead, pl ease.

No, go ahead.

CHAIR HI LLMAN.  No, no. Al | was
going to suggest is that --

(Si mul t aneous speaki ng.)

CHAIR HI LLMAN: It's the delay
that's getting us here. This is Beth on the
phone. Kelly said there was a slight del ay.
Har vey, you go ahead and finish your point.

MR, BRYANT: If we stick with 9,
the finding needs to have the words added

regarding the efficiency and useful ness of
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vi deot aping of adult victiminterviews. But
actually I"'mnore with Lieutenant McGovern at
this point, where | would just delete 9.
That's ny personal --

CHAIR HI LLMAN: This is Beth.
Let's tentatively delete that. | just would
like to get Russ Strand's input on that
because | have a feeling it canme from him

Jan, do you have anything el se
that you renenber about that? |Is this
hi ghli ghted in yell ow because we did not
di scuss this at all?

M5. CHAYT: That's right, ma'am
When he was presenting our recommendations and
findings in the larger group this one did not
get discussed in detail.

It was nmentioned and it was
sonet hi ng that we needed to discuss.
Unfortunately it was not discussed and there
was no consensus anong our nenbers.

COL MORRIS: This is Larry Mrris.

Are we sure soneone didn't just ms-transcribe
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and they neant to say the accused?

D d we discuss videotaping the
accused.

LTCOL MCGOVERN:  Sir, that would
be a best practice | think. But Jan has noted
that in our RFlI responses, the M Gs are
saying they do vi deotape suspects now.

COL MORRI'S:  Though
I nconsi stently, right, and not --

M5. CHAYT: Correct.

LTCOL MCGOVERN: Right, so --

COL MORRIS:  Certainly not
uni formy because | guess there are nmany good
reasons to not nmake it a uniform practice, so
|'"d at | east recommend dropping it and al so
just be conscious that this would really junp
out .

| mean, 1magine, you know,
appropriately a victinls group scrutinizing
our steps saying you're going to, you know,
put a person who's already had, you know,

sensitive experience, and then skittishness
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about it and then say, you know, sit in that
chair. W're going to roll the tape.

So | would guess there's not
enough of a consensus anong us to include it
as a recommendati on.

LTCOL MCGOVERN: | f we go back and
digalittle deeper as to whether in practice
they are videotaping suspects or if it's only
where the resources are avail able, would you
all recommend that that suspect be vi deot aped?

MR, BRYANT: This is Harvey
Bryant. Yes, | nean, just froma | aw
enforcenent point of view you already
articulated very well a few m nutes ago why
it's a best practice to videotape the accused.

So | don't have any, you know,
that's definitely a best practice for all |aw
enforcenent, although you don't get 100
percent consensus even on that.

COL MORRIS: And | agree. | know
we don't have a total consensus either but

it's certainly the trend. And | think as we
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tal ked about briefly before, just do it in the

Interest of justice, take that - increase
police professionalism shorten hearing over
how sonebody was really questioned, all that
stuff.

CHAIR HILLMAN. This is Beth. |
agreed entirely on the videotaping of the
accused and also | agree with striking this
W t hout further querying of our nenbers, that
Is striking the piece on videotaping victins.

LTCOL MCGOVERN: Ckay. W'l get
back to you regardi ng videotapi ng suspects but
for the tine being we wll delete Finding and
Recommendat i on Nunber 9. Gkay, The next topic
IS Nunmber 10, Dean Hill man.

CHAIR HI LLMAN:  Okay, right. This
iIs Beth. | flagged this one. This is in
part, this is sonething that we've al ready
mentioned. |It's difficult to assess the
findi ngs and recommendati ons outside of the
context of the whole report.

But | thought that one of the --
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so the context that's inportant here is that
the services are not all doing the sane thing
here and that what the law requires and what's
happeni ng in practice are not congruent.

So | feel like our finding needs
to say that. The finding now says MCl O agents
report the requirenent to stop a victim
I ntervi ew causes probl ens.

But really | think our finding is
I nvestigators across the services don't foll ow
the sanme practice that Article 31(b) requires
when m nor collateral m sconduct appears in
the interview

LTCOL MCGOVERN: That's exactly
right.

CHAIR HILLMAN: | think we need to
make a finding that it's not the sanme in each
of the services. Again, thisis alittle bit
li ke the fram ng of this whole section.
There's a | ot of turnover in the mlitary so
we need additional training.

And then there are different
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practices across the services and we need to
make recomrendati ons about how to deal with
t hat .

This is a place where we really
shoul d seek to standardi ze and clarify because
the law is not being consistently applied and
that becane clear to us in our study.

LTCOL MCGOVERN: Right. In the
nost recent set of responses to RFlIs, Navy did
put in witing that the NCI S agents do not
read victins their rights for what they
determ ne to be m nor m sconduct.

They just refer that to the
commander for action but |I'mnot sure, then,
what the commander can do because they weren't
read their rights for that m nor m sconduct.
So we can certainly refine the finding and
recommendation to be nore focused on that.

COL HAM  Ma'am - -

CHAIR H LLMAN: My ot her comment
on -- go ahead, Col onel Ham

COL HAM [I'msorry, ma'am W
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al so received information fromthe services.
We asked them how many tinmes they take adverse
action in collateral m sconduct and what type
of action.

And right now none of the services
formally track that information, which may be

an area of recommendation for you if you

deci de.

They did provide us, they did a
data call in 2013 and were able to provide us
the nunbers for that year and, overall, in
general, less than five percent of cases wth

coll ateral m sconduct have adverse action
taken. |'m speaki ng generally.

And the great majority of tine it
was very low |l evel but, again, that's not
formally coll ected data so the subcommttee
may want to address that, or not.

CHAIR HILLMAN: This is Beth
again. | definitely want to address that. |
mean, this recomendati on doesn't go far

enough for ne.
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| want to hear from Col onel Morris
and M. Bryant on this too, but | feel I|iKke,
gi ven what you just said, that actually
there's very few cases where | ow | eve
m sconduct triggers any consequences or
signi ficant consequences for the victim

| feel Iike we should surface that
reality and, noreover, should nake clear that
a regulation that provided this [imted
transactional imunity or accepted m nor
coll ateral offenses, the | anguage of this
recommendati on, we should go ahead and put
that out there because it would then convey to
victins that they will not suffer these
consequences, that already they don't suffer
but in a very mnor, very limted set of
ci rcunst ances.

COL HAM  We woul d have to caveat
that it's not, the data's not been enpirically
col |l ected and tracked.

LTCOL MCGOVERN: And that the

services do not support that position. They
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want to leave it up to the prosecutor and the
commander to reserve the possibility because
In sone cases it may be hel pful for the
credibility of the victimto take the stand
and say, yes, | received an Article 15. [|'ve
received ny punishnment. Now, |'mhere to talk
about the accused.

So the services were not fond of
adj usting the current regul ati ons which
reserves the right to the commander to decide
at the end of the proceedi ng what to do.

M5. CHAYT: And, ma'am the
services were al so concerned by creating this
known imrunity possibility that defense
attorneys could say that victins only cane
forward because they knew they'd get inmmunity
on the collateral m sconduct. That is what
sone of the responses were.

LTCOL MCGOVERN: Does that change?
Anyone?

CHAIR HI LLMAN: This is Beth.

Yes, | hear you on this. So, Larry and
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Harvey, do you have anything to add on this?
"' m hearing the objection.

COL MORRIS: | do --

MR, BRYANT: This is Harvey.
Col onel, go ahead, pl ease.

COL MORRI'S: No, please, go on.

MR, BRYANT: This is Harvey
Bryant. | understand what these wonen are
saying and | agree. | think this is an
I nportant issue that we need to say sonething
about. We heard about this fromall sides.
Prosecution, defense and especially victins
have concerns over this particular issue.

And, yes, we did hear the mlitary
I's against changing it but -- | don't have a
suggestion as to howto clean this up to get
to where we can define this within the space
that it's taking right now so, but we need,
you know, sonething needs to be done and |I'm
just standing here hoping that Dean Hi || man
Will junp in with some great words.

CHAI R HI LLMAN: Col onel Morris.
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COL MORRIS: | guess ny intent is

that yes, to the recommendations -- you know,
there are a few that people are going to seize
on and this is sure one that people have

t hought about forever, so we really need to
clear that air.

And in the others, a | ot of
guestions popped out to nme out of the
recomrendation froma clarity of |anguage
standpoi nt, but maybe the way to set this is
to figure out what do we certainly have a
consensus on, if anything, that we need sone
clearly defined, expedited process by which
sone naned | evel of authority can override
31(b).

If that's right, then, you know,
the service objections about sonetines they
m ght not want to, sonetines it |ooks |ike
purchasing testinony. | nean, those are all
true enough but that's true any tinme you give
immunity to anybody so you have to just trust

deci sion nakers to weigh all that stuff out
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and deci de under the right circunstances
whet her you want to bear that risk.

So if our point is that at |east
under certain circunstances, we wll need to
enpl oy this override because the interest of
solving a felony is nmuch nore inportant than
the drinking or drugs or whatever the nornal
| ow-ish | evel of violation is that we m ght be
dealing wth.

If that's so, then how do we do
that with the right anount of speed that
preserves the systenis interest in not naking
this, you know, too wide a path through that
then you end up with, maybe not underm ni ng
your justice system but you could have sone
col lateral inpact of people losing faith in
the system and the sort of get over aspect.

But ny sense is that everybody's
aware that you could potentially have sone of
that and there m ght be sone of that and to
that degree then neasures |ike this have sone

cracks in that maybe sonebody will get away
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with drinking or sonething fromtinme to tine.

So if that's so, then where would
we want to | ocate that? You know,

I nvesti gator autonony doesn't seemto nake
sense because investigators are paid to

I nvesti gate and not nake judgnents by om ssion
or conm ssion that then affect the prosecutory
attack. So, you know, the Navy policy of just
don't read themtheir rights or any deci sion
left with an investigator is bad practice

whi chever way it goes.

So it seens that you want to then
integrate the right |level of involvenent of
prosecutors to affirmthat decision, which
then I"'mgoing to | eave you with the | ast
question, which is a command coordi nation or
an alternative of having command approval.

CHAIR HI LLMAN: This is Beth.
That's hugely hel pful to ne, as was what
Harvey said. | also think we need to nmake
this conparative because this is a distinction

bet ween the civilian.
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We shoul d have a finding that says

in civilian jurisdictions this sort of

m sconduct is not pursued. | nean, did we
hear from anyone who said this sort of thing
woul d ever cone up? | don't think so. They
just said they woul d never pursue it.

COL HAM  Alt hough Ms. Jaus said
that underage drinking is a barrier to
reporting in canmpus sexual assault. | believe
she said that the | ast neeting.

Different question than is it
prosecuted but she said it presents a barrier,
as | recall, if others recall the sane thing.
This is Colonel Ham |I'msorry.

MR FI SHVAN. My recollection
actually -- it's Dllon -- was that Ms. Jaus
specifically tal ked about imm gration cases,
that she's had a | ot of those as well and that
she specifically said that they would
routinely ignore the status of the victim or
all eged victim

CHAIR H LLMAN: R ght. This is
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Beth again. Then perhaps what we ought to say

Is that because of the breadth of potenti al
crimnal liability in the mlitary as conpared
to civilian jurisdictions, this coll ateral
m sconduct issue is different if not, | think
it's much greater but it's certainly at | east
different than in civilian jurisdiction.

And because al cohol is such a --
because al cohol -facilitated sexual assaults,
I nmean, we don't say that anywhere in this
right now that |'ve seen, but recogni zing that
al cohol -facilitated sexual assaults are a
| arge part of the sexual assaults that take
place in the mlitary, we need to recogni ze
that the regul ations around al cohol which, to
be honest, are only getting nore restrictive
because of this issue in significant part,
those rules or violating those rules, they do
create a barrier to reporting.

So | think that the way Col onel
Morris put it is correct. W want an

expedi ted process. | think we do want an
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anmendnent to Article 31(b) that permts an
expedi ted process by which an authority can
appropriately waive liability for m nor
col l ateral m sconduct.

LTCOL MCGOVERN: So ny
under st andi ng where we're at now is in our
finding for Nunber 10, we note that in
civilian jurisdictions, the policies vary as
far as whether or not they wll prosecute
col l ateral m sconduct, although for underage
drinking, there are many who do not prosecute
that type of m sconduct.

And then a 10(a) recommendati on
woul d be we need to standardi ze what the
services are doing as well as the law -- as
the lawis currently witten so that everybody
Is reading their rights, and 10(b), the
recommendation that Article 31(b) be anended.

MR, BRYANT: This is Harvey
Bryant. | like that but | think we should
renmove -- take our findings about the civilian

world, that it is infrequently a barrier to
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I nvestigators proceeding or sonething |ike
that because | really think that is the
evi dence of force.

There were tines and situations
but, for the nost part, it's infrequent or
sone equivalent word that's going to deter a
victimor slow down or harm an investigation.

LTCOL MCGOVERN: Ckay, we w ||
wor k on that and over the weekend when you see
the report, please feel free to continue to
edit that one because it wll be different
than what we're seeing right now.

COL HAM And do you want -- [|'m
sorry, it's Colonel Ham Do you want an
addi ti onal recommendation that the services
formally collect and track that data or no?

CHAIR HILLMAN:. This is Beth. |I'm
reluctant to inpose additional reporting
requi renents and |'m doubtful that our real
point here is to know whether this happens a
| ot because | think the fear that it would

happen is nore significant than the reality of
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It happeni ng.

So | feel like we have enough
evi dence to know that, first, this doesn't
happen often enough to feel |ike commanders
need this authority in very many
ci rcunstances, that we should protect it
agai nst any encroachnent.

And second, | think that even
having the data that it doesn't happen very
often woul d not be nore persuasive to changing
the m ndsets of everybody that com ng forward
doesn't subject the person to recrimnations
for a very mnor act conpared to the grave
acts that wll get prosecuted.

LTCOL MCGOVERN: Ckay, that's
hel pful .

MR, BRYANT: This is Harvey
Bryant. | agree with Professor Hillman that
we ought not add another reporting burden to
this recommendati on

LTCOL MCGOVERN: Ckay, we can

address it in the discussion as a possible
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reason why change would be -- to 31(b) would
not be difficult because it's not comonly
used, although the perception is it's causing
a barrier to reporting. So | think we got it.
W can work with that one and nove on

Col onel Schol z asked that we | ook
at Nunber 12 and 13. And she recommended we
explain why. One reason is being that we're
identifying serial offenders. And | think in
t he di scussion, we can address, or we do
address this, that this was a tasking by
Congress that we | ook at the database and
whet her we have the capability to track
of fenders when people make restricted reports
because right now, all those offenders are
continuing throughout the mlitary -- alleged
of f enders.

CHAIR HILLMAN. This is Beth. |
don't have any objection to, you know, those
additions to this. | do think this is an
I nportant recommendation, that we actually use

t he dat abase t hat exi sts. So -- but | don't
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have a problemw th including additional
contacts as Col onel Schol z suggest ed.

LTCOL MCGOVERN: Ckay.

(Si mul t aneous speaki ng.)

COL MORRIS: A question. Wen we
use the term known, does everybody know what
t hat neans and just not ne, known all eged
sexual assault offenders? Does that nean
adj udi cated and therefore in the systenf

LTCOL MCGOVERN: No, sir. It
woul d be --

COL MORRIS: O titled?

LTCOL MCGOVERN: Neither. It
woul d be a person who's nmaking an al | eged
report and says Sergeant Smith sexually
assaul ted ne.

Currently in a restricted report,
that information wouldn't be -- the all eged
of fender's name woul dn't be recorded. So
Congress is afraid that these all eged
of fenders are not captured or we're not

capturing that infornation.
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COL HAM So naybe the better way,

it's not known offenders. It's they don't

I nput personally identifying information on
of fenders currently. Maybe that's a better
way to put it, Colonel Mrris?

COL MORRIS: Are either of those
terms in the regulation known? |[If not, we
m ght want to say accused or sonething |ike
that. Just --

LTCOL MCGOVERN: O possi bly naned
of fenders because if sonmeone cones in and says
| was sexually assaulted but | don't know who
It was, then clearly that field can't be
filled out.

COL MORRI'S:  Yes, | nean, but then
the findings then --

CHAIR HILLMAN: | agree with that.

LTCOL MCGOVERN:  Ckay.

COL MORRIS: Wuld the findings
still be accurate to say does not currently
I nput data on offenders who are identified by

accusers who file restricted reports? |
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t hought you said the sanme thing then maybe

al ong those lines because | agree with the
concept. | just -- | didn't know if that was
atermof art that | had m ssed.

LTCOL MCGOVERN: W can adjust it
to be the identified by accusers |anguage,
sir.

COL MORRI'S: kay, thanks.

LTCOL MCGOVERN: All right. Any
ot her concerns?

CHAIR HI LLMAN: This is Beth.
Sorry, Kelly. This is Beth. Just that is an
i mportant point. | nean, known offenders.
The | anguage is inportant there, that we not
suggest that we're entering information into
t he dat abase that suggests there's actually
been an adjudi cation. And anyway, so | agree
with tracking the precise | anguage that we
actually intend there.

LTCOL MCGOVERN: And we'll change
that then in the finding and recommendati ons

for Nunmber 12 so this is extrenely hel pful.
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| appreciate your patience with this.

Nunmber 16, Col onel Scholz felt
that that finding needs further explanation
and that an exanple m ght assist the
under st andi ng.

CHAIR HILLMAN. This is Beth. |
agree. It's sort of just there. This is one
of those that's a problem w thout seeing
actually the entire report | think.

LTCOL MCGOVERN: Ri ght.

MR. BRYANT: Yes, | wote down --

CHAIR HI LLMAN: Just can you give
us an --

MR, BRYANT: | wote down on ny
notes | ast night the exact sane thing.
Exanpl e, question nmark.

LTCOL MCGOVERN: Ckay. We'll nove
alittle bit of the discussion then into the
findi ng because these findings and
recomrendations wll be standing on their own
i n appendi ces and we fully expect that sone

people wll only read the findings and
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recommendations, so this is hel pful that we
need to put themin the full context, so --

CHAIR H LLMAN:  And the exanple?

(Si nmul t aneous speaki ng.)

MR, BRYANT: This is Harvey
Bryant. Do we have exanples? What are the
exanples that -- of the word, terns used that
woul d i nply concern of the victinf

COL HAM The testinony that you
heard, | think from d audia Bayliff is one
person, is instead of saying perforned oral
sex on soneone, which tends to indicate
consent, use sone other |anguage. That would
be an exanpl e.

We know that at |east sone of the
MCl Os are teaching this already. It's in CD
Regul ation, the Arny CI D Regul ation and that
was provided to us.

| guess the other side of the coin
Is it leaves a | aw enforcenent investigator
open to sone cross exam nation that nmay be

harnful. But it's already being done, at
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| east in sone of the MCIGs. |'mnot sure if
it'"s in all of them

LTCOL MCGOVERN: So the goal is
that they provide | anguage to actually
descri be the act of what happened rather than
classifying it as a general termor an
of f ense.

CHAIR HI LLMAN: This is Beth.
Doesn't this run to the sort of training,
sel ection and, you know, quality of the
I nvesti gators?

This seens a little funny to ne to
be separate on its own here. This is really
about how reports of assault are characterized
in the | anguage that goes forward and avoi di ng
| anguage that suggests there was consent of
the victimwhen we actually can put it in a
nore accurate way.

So doesn't this -- can we put this
in, like, for instance, that Finding Nunber 2
or do you think it deserves a separate place

her e?
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LTCOL MCGOVERN: We can play with

it and if Finding and Recomrendati on Nunber 2
Is getting too long, we can nake it Nunber 3.
So it certainly does seemto be grouped wthin
t hat sane category of concern.

CHAIR HI LLMAN. Maybe since 3 is
I nvestigator training, maybe it goes in 3.
just would consider noving it there because
really what you're saying is that the
training, this is an exanple of the kind of
training they need. 1In fact, it's an exanple
of bias and that inaccurate perception. You
know, perforned oral sex is an inaccurate
perception of an act where a victimwas forced
Into that behavi or

So | think that's what this is
going to and | think it would be -- it's about
the preparation of the report, but it feels to
me |ike it would strengthen actually Finding
Nunber 3.

LTCOL MCGOVERN: Ckay. For the

next one, M. Bryant, you asked us to | ook at
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Nunber 17 recomrendati on.

MR, BRYANT: Yes. This is Harvey
Bryant. M question really there is what do
you nean by assess the effects? Going to have
doctors assessing the effect that they have
SANE nurses in the energency roonf? Are we
tal ki ng about financial or personnel or,
because | really don't know what we're
recommendi ng that they assess the effect of.

CHAIR H LLMAN:  Jan?

MR, BRYANT: Again, are we talking
about funding, |ack of personnel, makes us a
better energency roonf

CHAIR HI LLMAN: This is Beth.
VWhat | remenber about this is that the
requirenent that all mlitary facilities have
a 24/ 7 SANE capability is unnecessary because
so many civilian nmedical facilities nearby
have experienced SANEsS who can nanage these
needs. Jan, is that correct?

M5. CHAYT: Well, ma'am the

requirenent is that if the nedical facility is
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24/ 7, then they need to have a SANE. Not that

they have it if they're not already a 24/7
establishnent. So it's just alittle
different.

And yes, ma'am the whole issue
was why not use the civilian expertise that's
al ready avail abl e?

LTCOL MCGOVERN: At Fort Hood they
have a 24/7 but don't they use | ocal SANE?

M5. CHAYT: Wich isn't very
| ocal .

LTCOL MCGOVERN: Ri ght.

FEMALE PARTI CI PANT: They're nore
experi enced.

COL HAM This is Col onel Ham
Wul d you |ike the recommendati on nore direct,
Dean Hi Il man, to say Congress shoul d reexam ne
or that you believe the |legislation was
unnecessary? Do you want sonethi ng stronger
or different directed at the | egislation
rather than the effects of the |egislation?

CHAIR HI LLMAN:  This is Beth. |'m
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pondering what | nean there. | do renenber
actually even at the civilian |ocations that
we visited what a challenge it is to neet this
sort of demand.

And |'"'mnot, | amwary of, |I'm
doubtful that this is a good decision, to
require this, given the redundant capability
at civilian nedical facilities. But |'m
pondering how directive we ought to be here on
rescinding it.

We coul d take aimat the
| egi sl ati on and say FY '14 NDAA's requirenent
that all mlitary treatnent facilities with a
24/ 7 ER capability maintain a SANE ought to
i ncl ude an exception for those near a civilian
medi cal facility with sufficient capacity.

But perhaps that's too big a
| oophole to -- maybe that's what you're going
to drive a truck through and that woul d nean
that no one would do it. So other thoughts on
that, M. Bryant?

MR BRYANT: Well, this is Harvey
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Bryant. M whol e thought was we need to tell

what it is, if we're going to stick with this,
what we want the Surgeon CGenerals to assess
the effect of -- assess the |logistical and
funding effects of it, the |ogistical, funding
and necessity, efficacy, efficiency, sonething
other than just a flat assess the effect of.
That was ny main issue in the beginning, but
| certainly agree with everything that
Prof essor Hi |l man just said.

CHAIR H LLMAN:  Col onel Morris.

COL MORRIS: Nothing to add this
time. | do agree wth the consensus.

CHAIR HI LLMAN:  Okay. Kelly, this
Is Beth again. Kelly, do you have enough to
redraft that at this point do you think?

LTCOL MCGOVERN:  Yes, we have a
| ot that we can provide in the discussion
section as well to help flesh out the concerns
that, you know, are we tal king | ogistical
fundi ng, expertise, the difficulty of

mai nt ai ni ng credenti al s?
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Shannon has wei ghed in and she
sai d one suggestion may be also to say that
the |l egislation seens overly proscriptive.

If you want to do a conparative
anal ysis, often you give a sexual assault
coordi nator and that may be a better way for
these 24/ 7 energency roons because it seens
li ke they are outsourcing a lot of these to
those | ocal hospitals or SANEsS whi ch have nore
experi ence.

So rather than having a SANE and
trying to maintain those qualifications, a
coordi nator could work to bring those off-post
SANEs on post and provide the best exam
possi bl e.

So in the discussion, we can
provide different ways they can do it, but
overall, the |egislation appears overly
proscriptive and should possibly include an
exception. Wuld that work?

CHAIR HI LLMAN: This is Beth.

Right on. Right on. And | think that the big
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fram ng piece here is about |everaging
civilian resources.

This kind of |egislation prevents
the services fromeffectively |everaging
civilian resources, which can actually do
better than what we can do in sone instances.

And given the different types of
mlitary installations, | think that's really
critical, sol like that. Any objections to
what Kel ly just said?

MR, BRYANT: Harvey Bryant. No.

COL MORRI S:  Agreed.

LTCOL MCGOVERN:  Ckay.

CHAIR HI LLMAN:  Okay. Kelly, this
Is Beth again. You know, let's do one nore of
these and then | need to take a break. | need
alittle nore coffee and | need to stand up
and stretch.

Do you want to do one nore of
t hese maybe and then we could all take a five-
m nute break and then conme back. Wuld that

be okay?
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LTCOL MCGOVERN: That woul d be

great. Next, Colonel Scholz and Dean Hi || man
bot h recomended we | ook at Nunber 19.

CHAIR HI LLMAN: Okay, this is
Beth. I'mtrying to renenber what | neant
here but | think | was, this is sone, direct
the services to create a working group, to
create a course open to all practitioners at
t he Medi cal Education and Training Center.
This was an exportable or nobile training
capability and discuss and nonitor, refresh
your sexual assault forensic training. Can
you rem nd us of what we're trying to fix with
this recommendati on?

M5. CHAYT: Ma'am unfortunately
we did not get to discuss this in any detail
during our subcommttee neeting. |t was only
i n the subgroup

The issue was that the different
services all had different ways of doing this.
They all do it, but they do it differently.

They are not coordinating their efforts.
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And there is a conbi ned service,
Medi cal Education and Training Center, that
teaches many of the different nedical fields
and nedi cal specialties and it would just seem
to nmake sense to utilize that sanme expertise
In this area.

CHAIR HI LLMAN. That sounds very
persuasive to ne. This is Beth. That sounds
very persuasive, but | couldn't tell that's
what we were com ng from here.

Can we add a little nore to that
with the finding? R ght now, Finding 19 says
t he services have different prograns devel oped
I ndependent | vy.

We need to nention that that
creates waste, duplication, you know,
unnecessary. It's redundant. So we think
because al ready there exists the Mudi cal
Educati on and Training Center, we ought to use
that so, and then can we just revise that to
sort of clarify what we're saying there?

But Jan, what you said sounds
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persuasive to ne. Colonel Mrris, any
t houghts on that?

COL MORRI'S:  Nothing further.

CHAIR HI LLMAN: M. Bryant, any
t houghts on that? Gay. M. Bryant,
anyt hi ng?

MR, BRYANT: No, Beth, that's
fine. Thank you.

CHAIR HI LLMAN:.  Ckay.

LTCOL MCGOVERN:  And we can adj ust
the recommendati on again to place the
commenting that wll appear throughout the
report. This is another area to standardi ze
and consol i date.

CHAIR HI LLMAN:.  Ckay.

LTCOL MCGOVERN: Al right. W're
ready to break whenever you are, ma'am

CHAIR HI LLMAN. Ckay. Ckay, let's
take a break. Let's take five mnutes. |
have 7:43. [1'l1l tell you what, let's cone
back at -- well, that's ny tinme. Just so you

know, it's early here. Let's conme back at 10
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mnutes til, okay?

LTCOL MCGOVERN:  Ckay.

(Wher eupon, the foregoing matter
went off the record at 10:43 a.m and went
back on the record at 10:55 a.m)

LTCOL McGOVERN: W need to go
back to Nunmber 13. | had grouped 12 and 13
together, but they are actually quite
di fferent recommendations. Thirteen is one
that Russ had tal ked about -- and correct ne
if I'"'mwong, Jan -- about the origin nodel
where you can have sone sort of restricted
report to the police. And this would require
a different kind of restricted report in the
mlitary.

If you want to read through those
findi ngs and recommendati ons, | woul d be open
to your thoughts.

CHAIR HI LLMAN: Kelly, this is
Beth. D d we discuss this in a session?

LTCOL McGOVERN:  Yes.

CHAIR HI LLMAN: And we agreed that

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 64

allowm ng investigators to take a report that
could remain restricted woul d be hel pful in
bui | di ng the databases and, you know, getting
information to go forward?

COL HAM  I'm not sure that there
was a conpl ete consensus on how this woul d
wor k or, because we do have this restricted
and unrestricted report system this would be

like a sem -restricted report. And this is

being done -- | think Russ refused to Ashl and,
Oregon. It's a test programthat started in
January 2013. So | don't -- we just don't

have any nore information than that.

| don't know, Jan, were there any
other jurisdictions that were doing this kind
of thing?

M5. CHAYT: Another jurisdiction
did discuss the fact that an officer would
approach a victimas part of the
deci si on-nmaki ng process. Part of that was an
attenpt to build sonme rapport so that they

woul d be nore confortable com ng forward.
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Sone of it was to gain information so that
they could, you know, identify seri al
perpetrators and things |ike that, so it was
for a purpose.

And it would be basically a matter
of the policeman said, would you |ike to nmake
a report? Try to show that they were, you
know, sonewhat anenable to discussing it, and
not -- but would not automatically pressure
the victiminto doing an investigation.

So if there was nore than one
departnent, it was only Ashland and a few
ot hers that we got sone docunentation on that
actually had several |ayers of different ways
to doit. But the results of that were not
concl usive that we had.

CHAIR HI LLMAN:. Okay. This is
Beth. This seens too far to go then, given
how we are not sure really how this would work
out. And | don't feel expert enough to sort
of weigh in to this extent.

MR, BRYANT: This is Harvey. [|'m
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not -- are you saying, Beth, that you think we
shoul d strike this? Because | do think it's
an inportant issue about the investigator
being able to get this information; if nothing
el se, so they can run a -- and | realize nost
of the people in the mlitary don't have a
crimnal history, but so you can run crim nal
history information or see what we're tal king
about .

I f you have the section where
we're tal king about putting in the data for,
guote, known offenders, | just think it's
i nportant that victins feel that they -- as
Kelly or Lieutenant Colonel MGovern
characterized it as a sem-restricted report.

And | sort of |aughed at that, but it's a very

good -- a very good way to consider this.
CHAIR HI LLMAN: | don't disagree
with --
MR BRYANT: | think we --

CHAIR H LLMAN: Go ahead, Harvey.

MR, BRYANT: It's
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counterproductive, it seens to ne, that -- to
say that if a victimagoes to a | aw enforcenent
officer in the mlitary that an investigation
has to be initiated. And so | would like to
see us -- I'mnot sure we've got this worded
properly in light of your concerns, Beth, but
I'd like to see us stick with sone
recommendation here that -- that doesn't nake
It counterproductive, doesn't deter victins
fromgoing to |l aw enforcenent, mlitary | aw
enforcenent investigators, or maybe with their
attorney to nmake these reports.

LTCOL McGOVERN:. M. Bryant, we
would like to check, too, to see if it is a
statutory requirenment. One of the strengths
that we talk about in the discussion of the
I nvestigations is that every allegation in the
mlitary is investigated. There is not this
police discretion to di spose of cases that you
have in the civilian world.

So we just -- you may want to

consi der, are you setting up these MCIGs for
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this gray area and criticismthat they are not
I nvestigating allegations. So it is kind of
a doubl e- edged sword.

MR, BRYANT: This is Harvey
Bryant. | understand that, but if our finding
Is that victins who nake a restricted report
of sexual assault cannot provide informtion
to an investigator, then that's not -- in ny
view, that's not a good thing. That's not --
It's counterproductive. So we need sone
recomrendati on regardi ng that.

The whol e thing about Oregon, |I'm
failing to see how whether it's working in
Oregon has anything to do with the fact that
a victimwho nakes a restricted report cannot
provide information to an investigator.

LTCOL McGOVERN:  Well, and | guess
the idea would be they provide the information
-- they are nmaking a restricted report, so
that they can receive health benefits and
counseling. So if they nane their alleged

offender, in DSAIDs -- the DSAI Ds information
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woul d then be provided to the MCI O so they can

track these alleged offenders to see if there
Is a problem So the MCIGs would be getting
the informati on based on your reconmendati on
I n Nunmber 12.

CHAIR HI LLMAN: Kelly, this is
Beth. | agree with what M. Bryant just said.
This is -- what gave ne pause about this
recommendation is that the restricted
reporting process is very -- it's very
detailed, and it's sort of byzantine actually.
You know, only certain persons can take a
restricted report.

And then, if sonething goes
unrestricted by accident, it can't go back to
being restricted. And the whol e idea of
restricted is to give victins nore confidence
and control. And | believe that based on 12,
we are putting information into a systemthat
we get froma victimthat could help
I nvestigators. But | also want investigators

to be able to talk to the victim

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 70

So | think we should recommend
that restricted reporting -- | think this is
pretty close to right, but we aren't doing a
good enough job explaining the rationale for
it. So the finding needs to be that -- that
MCIGs -- the investigator ought to be able to
talk to the victimw thout triggering a
full-scale investigation, because, to be
honest, in sone instances the investigator
will convince the victimto nove forward to --
It would do that -- neke that conversion that
we want fromrestricted to unrestricted.

So | think that the SECDEF
Directive, DoD SAPRO -- yes, to change that
first part is fine, that first sentence
think is fine, you know, as a voluntary
decision on the part of the victim

The second part, | actually -- |
don't -- that's where | feel like |I don't know
enough. How do we prohibit them from using
the information to initiate an investigation

or title an alleged offender as the subject?
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["mjust not so sure how to do that, but
that's because of ny |l ack of confidence in the
I nvestigative arena. Mybe this is enough --
require the information have the sane
safeguards as other crimnal intelligence

dat a.

So it may just be that we need
nore context than this to -- to support the
finding and recomendati on.

COL HAM Ckay. This is Col onel
Ham |s there any concern or any additional
reconmendati on about how to shield the
I nvestigators or the MCI Gs from bei ng accused
of tal king soneone out of going forward wth
an investigation or the investigators -- you
know, the issue that you saw with sone
civilian agencies, the investigators not
bel i eving sonething, and then this is a reason
to not investigate it any further. |t ends up
getting turned against the investigator.

LTCOL McGOVERN: | think you

really woul d have to consider a whol e separate
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frombeing this sem-restricted, so it's clear
you don't want this further investigated,
unl ess you convert.

M5. SAUNDERS: This is Terri. And
| believe in the discussion section of this,
it also tal ked about having -- giving the
victimthe opportunity to have their special
victim counsel or victimadvocate present
during the interview just so there is no
perception of coercion on the part of the
MCl O.

CHAIR HI LLMAN: This is Beth.
Absent any opinion to the contrary, let's just
strengthen that then, and let's -- let's
strengthen the finding, and then keep the
recomrendation. That's where | amon that.

LTCOL McGOVERN. Ckay. This is
Col onel McCGovern. W are on to 20(c). M.
Bryant, you had asked that we | ook at that
one?

MR. BRYANT: Yes. Hold on.

(Pause.)
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20(c). Hmm

CHAIR HI LLMAN:  You know, Harvey
-- this is Beth -- I'"'mlooking at this. The
first sentence is really pretty strong. "In
all services, the training of mlitary | awers
prosecuti ng and defendi ng sexual assault
crimes is sufficient.” Maybe is -- we
actually have sort of -- we continue to sort
of hide the ball on the fact that we have so
much nore transition in the mlitary and fewer
sort of -- |less corporate expertise conpared
to what we have in civilian prosecutors and
def enders in general.

| think we should -- | do think
the training is largely sufficient, but it's
-- we don't actually say what the issue is
here that we are -- we are never clear about
this -- that distinction. And that nmade this
section not read as persuasively to ne as |
think it shoul d.

LTCOL McGOVERN:  And | think that

can be cured wiwth an intro to the section. |t
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says, "the debate is whether training can be
substituted for experience." |Is that part of

MR, BRYANT: Yes, that's the note
that | have -- that | wote on this is what is
| acking is the repeated experience or the
continui ng experience in sexual assault cases.
So when we say "they permt any specially
trained and certified counsel to prosecute,"”
and Beth's concern | think is sonewhat covered
by the recommendati on that says "given the
mlitary's turnover and personnel rotations,"
et cetera. That part is in there, although we
have proposed a solution that may cause sone
concern in sonme places.

But that was ny nain issue with
20(c), and that is while they're trained, they
are not necessarily experienced. Like
| earning to fly but never -- you know, very
rarely going out and taking the plane up.

LTCOL McGOVERN:  Right.

MR BRYANT: And | don't have --
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l"msorry, but |I just think it's part of our
probl em and that shows up other places in
sone of this that, you know, the main thing is
| oad -- casel oad and the nunber of tines that
they actually have to go to bat in a sexual
assault courts-martial .

LTCOL McGOVERN:  But

(Si nmul t aneous speaki ng.)

MR, BRYANT: | think the finding
Is that what's lacking is -- or sonething to
the effect that there is not the opportunity
or sonething to that effect. | don't know
beyond what | wote, which is what is |acking
IS repeated experience. But | do agree with
Beth that to say in all services the training
Is sufficient is pretty -- pretty broad.
Al t hough sufficient is not a really strong
word, that does accurately describe it. It's
sufficient. | guess it could certainly be
better.

LTCOL McGOVERN: | nean, the term

of reference was -- or the tasking was to
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assess training, so | think what we've tried
to do here is, looking at training alone, is
the training program-- are these attorneys
successfully advocating their positions in
court with the training that they are

provi ded? Despite your -- the experience

di scussi on.

And so | ooking at the training, it
does appear so -- experience, it really --
there is further discussion in the report. It
depends which jurisdiction you' re |ooking at.
Sone of the smaller jurisdictions, or even in
Phi | adel phia, our prosecutors have the sane
anount of experience. Wereas those 30-year
veterans |i ke Rhonnie Jaus, you know, we
certainly don't have that continuity.

So that is provided in the
di scussion, that the experience |evel varies
dependi ng on who you are conparing this to.
But | ooking at the training, are these
attorneys trai ned enough to be prosecuting and

def endi ng t hese cases?
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MR BRYANT: | think that's the --

and we say that all services permt a
specially trained, certified counsel to
prosecute sexual assault crines cases. That
was just ny only issue -- or not -- not a
maj or issue, but just worthy of pointing out
that after receiving the training and not
necessarily receiving the experience, maybe |
shoul d be satisfied with that sentence in the
recommendati on that says given the mlitary's
turnover and personnel rotations, about
training the judge advocate.

COL HAM 21(a) addresses
experience and fewer years of prosecution and
trial experience. Dean H |l man, does that
capture it in a difference place or --

CHAIR HILLMAN: Yes, | think this
Is -- | think, you know, Harvey is responding
to the -- just the framng issue | think. |
do think that needs to be sort of fronted
here, the training/experience distinction.

And | actually think the sustain or increase
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funding piece that gives M. Bryant sone pause
there, we -- if possible, we should recognize
it's -- training i s expensive but we have to
continue to fund it, so long as we have this
systemof crimnal justice in the mlitary,
because it's -- we otherw se can't maintain

t he degree of expertise that we need.

But | do think that 21(a) does
speak to that. Harvey, do you see that?
That's a good

MR, BRYANT: Yes, | agree. | knew
there was another part, so let ne just
w t hdraw ny concerns with 20c and 20, and |I'm
satisfied.

LTCOL McGOVERN: Ckay. And we
wll try to include an intro section that sets
up the discussion for you, sir.

MR BRYANT: Yes. And --

LTCOL McGOVERN: That we are
| ooking at for --

MR, BRYANT: -- soneone else's

response to 20c is simlar to what | was going

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 79

to bring up later on, and that is we heard a
lot fromthe mlitary attorneys about
receiving training and special assistance in
both state and federal court. Everyone speaks
very highly of their experience and
recommended to us that that try to be
I ncreased, wherever possible; they were
getting enornous benefits fromit.

LTCOL McGOVERN: Right. W do

need to add it in --

MR. BRYANT: | don't think -- and
| don't know that we have -- well, | do know.
We don't have a specific -- we don't address
that anywhere, that | recall, in these

findi ngs and recommendati ons.

LTCOL McGOVERN: Right. W should
have a finding to explain that there are
prograns for our prosecutors to intern at
these offices, but it is for a short period of
time, so the recormmendation is it be for at
| east six nonths, | believe is what Ronnie Yao

had r ecommended. Does that -- woul d that
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solve it?

MR, BRYANT: Yes. Sure.

COL HAM  Now, M. Morris, did you
have anything on this? | thought | heard that
you - -

COL MORRIS: Only in that second
sentence there of 20c. Certified, |I'm not
sure what we nean to say there, since every
counsel has to be certified under 27b. If we
nmean sonet hi ng beyond UCM] certification, then
we should say that. And, secondly, is that
true? Is it really true that -- that everyone
has to have sone special stanp to try sexual
assault cases right now? |f that's not
universally true, | would want to adjust it to
make sure we're not overstating the case.

LTCOL McGOVERN: It is true that
in the Alr Force they go through a
certification program D llon, do you want to
talk nore on that?

MR, FISHVAN. This is Dillon. The

RFI infornmation is that all of the services
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have specific requirenents. They are not all
the sanme requirenents, but they all have
certification requirenents for people to be

| ead prosecutors or trial counsel in sexua
assault cases. So we can clarify that word
certified, specially certified if you want --
we can put that in the discussion section. W
can kind of bring that into the finding, if
you'd |iKke.

COL HAM Wbul d you say, specially
trained and selected to serve as | ead counsel ?
That's a qualifier

COL MORRIS: Let's say we know
what we're saying is true, that's -- well,
iIt's surprising to ne that | can be dating

nysel f, so that's okay.

CHAIR HILLMAN: | agree with
Col onel Morris. This is Beth. This -- | also
-- you know, it's -- because we visited sites
and we -- we realized that sonme of the plans

for training aren't the sane as everyone bei ng

trained, or the plan for inplenentation isn't
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the sanme thing as fully effective
I npl enent ati on.

" mwary of saying too nuch is
happeni ng everywhere when, you know, just one
I nstance of it not happening on the ground is
enough to cast doubt about the credibility of
the statenents that we're nmaking.

COL HAM Wiy don't we change
"permt" to "have specially trained."

CHAIR HI LLMAN: Yes, that's right.
| think that's great, Colonel Ham "Al
servi ces have specially trained counsel to
prosecute sexual assault crines cases." Then
we tal k about certification and di scussion.

LTCOL MGOVERN: So that addresses
20. On 21a, Colonel Scholz recommended addi ng
in "and increase expertise in litigating
sexual assault cases" at the end of the
sent ence.

CHAIR HI LLMAN. At the end of what
sent ence?

LTCOL M GOVERN: "' m not sure,

Neal R Gross and Co., Inc.
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actually. I'mtrying to figure it out.
CHAIR HI LLMAN:  Are we on 2l1a?
LTCOL McGQOVERN: Correct. |I'm
guessi ng she's tal king about the first
sentence, but | can go back and ask her.
COL MORRIS: It's the only
sentence, right?

V5. CHAYT: For 21, | believe it's

LTCOL McGOVERN: 2l1a, there's
t hree sentences.

MS. CHAYT: No, the
reconmendat i on

LTCOL McGOVERN:  OCh, the
recommendation. | apologize. |'mlooking at
the finding. Yes.

COLO HAM So it fits right at the
end of that sentence. This is Col onel Ham
Does anyone object to adding that?

COL MORRI'S: No objection.

MR BRYANT: Well, is that the

whole -- this is Harvey Bryant. |Is that the
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whol e purpose of the Navy having litigation

practice, to inprove the prosecution of sexual
assault cases?

COL HAM This is Col onel Ham --

MR BRYANT: | nean -- yes, nma' anf?

COL HAM | think it was to
inprove the mlitary justice practice overall.
That was the original reason for establishing
It, because it has been around for -- it has
been around for a while. D llon can tell us
exactly.

LTCOL McGOVERN: And then, from
that program they have selected out their
senior trial counsel specifically for sexual
assault. So that is a valid point, that it is
not just for sexual assault cases.

MR, BRYANT: Yes. And | think --
| amsatisfied to leave it as it is, and that
I's whether or not core litigation facts woul d
be affected in the other services, in their --
which is what this in effect says.

CHAIR H LLMAN:  This is Beth. |
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don't object to that additional |anguage.
That's fine.

LTCOL McGOVERN:  Col onel Morris,
do you have any opi nions about the career
litigation track?

COL MORRIS: Not as worded. So
it's okay as worded, na'am

CHAIR HI LLMAN: Kelly, this is
Bet h.

MR, BRYANT: Just on -- she's fine
wi t h addi ng the | anguage of "increasing
expertise in litigating sexual assault cases."
And Col onel Morris and | are happy with
leaving it as it is: "effective in their
service."

CHAIR HILLMAN: | guess -- this is
Beth -- for ne, it just runs to what our
objectives are in this particular report. But
| don't -- we can leave it out. | actually --
I think the question should be, is it
effective overall in the services? That

shoul d be the question for the JAGs to answer.
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| think that, for us, that the

gquestion is, would it increase expertise in
litigating sexual assault cases? So |
actually think for us to task the JAG | don't
think they shoul d nmake that change necessarily
only for this reason, but --

LTCOL McGOVERN: The addi ti onal
| anguage does show that you are keeping your
eye on the task and staying wthin the sexual
assault lane, which is your charter, so --

MR BRYANT: Well, suppose we say
that -- how about this conprom se: "would be
effective in enhancing expertise in litigating

sexual assault cases"? |nstead of

“Increasing," just "enhancing." |f you've got
a career track, that would -- would that |ead
to enhancing -- we may we splitting hairs to

say "enhancing" rather than "increasing."
But if you got further litigation
practice, it seens to ne these are your --

t hese are your top gun kind of people, and

that's going to enhance the expertise in
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litigating sexual assault cases, and then,
parenthetically, all cases. But we don't have
to say that. | understand the stay in your

| ane concept.

LTCOL McGOVERN: Ckay. That
sounds |i ke a good conprom se. Making
progress, we're now on -- oh, I'msorry.

CHAIR HI LLMAN:  Sorry, Kelly. [|I'm

going to -- this is Beth. Just, slowy, for

one second, in 21b, the finding, | want to add
just one word in that. 1'd like to add
“informal |l y" before "share." So: "Al the

services informally share resources,

personnel, and | essons for training," because
t hat suggests nmuch nore col |l aboration than

what | think -- the final process and do sone
col l aboration for training. | just wanted to

add "informally," because there is not an
actually systematic way that happens right
NOW.

MR, BRYANT: Harvey Bryant. |

whol eheartedly agree. | agree.
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COL HAM Col onel Morris, |I'm

asking for your input here. There is sone
formal interaction, because different services
assign their judge advocates to teach at the
different schools. Those are fornma
arrangenents, aren't they?

COL MORRIS: | wondered that. |
know t hat they are | ongstandi ng, but | don't
know that they are nore formal than kind of a
firm handshake, you know, that -- you know,
whet her there is sonme MOU behi nd, you know,

i ke the one Marine on your faculty and that
sort of thing, | don't know.

LTCOL McGOVERN: And based on our
RFls, for instance, the special victim
counsel, they are having nonthly neetings for
all the services to talk, and they are doing
formal coll aboration efforts. So | do think
it -- you're right to make that distinction
between formal and informal for our
prosecut ors and defense counsel .

CHAI R HI LLMAN:  Ckay. So we wi |
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throwin informally, recognizing it's not that
there's not sone interaction, but even, you
know, sharing instructors isn't the sane as
sort of making deci sions about personnel and
traini ng.

LTCOL McGOVERN: Ckay. Are we
ready to nove on to Nunmber 237

(No response.)

Dean H Il man, this one is yours.

CHAIR HI LLMAN:  Yes, sorry. |I'm
just still -- I'"m1looking at 21b.

LTCOL McGOVERN: Ckay. Sorry.

CHAIR HILLMAN:  No, no. It's
okay. | don't want to sl ow down too nuch
here. But, again, | feel like we want to --

this says that the JAGs and the SJA to the

Commandant -- first, we need just sone words
in there. It's not quite grammatically
correct right now. "Should sustain the

enphasi s on devel opi ng and nai nt ai ni ng
experi ence and expertise."

| would |like to encourage themto
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sort of, maybe "shoul d sustain and broaden the
enphasi s on devel opi ng and mai ntai ni ng shared
resources and expertise." Because | feel |ike
the "send a recommendati on here" says direct
the Joint Training Wrking Goup, which is
recommended in the best practices to

conti nuously review and assess and elimnate
redundancy, ensure streanlined training and
col | aboration, which is a great

recommendation. | just wanted the -- in fact,
"' mnot sure those should be together, but |
just wanted to add nore on the sharing of
resources on 21.

LTCOL McGOVERN:  Ckay.

COL MORRIS: Do you m nd readi ng
back what you said on 21b?

CHAIR HI LLMAN. | added just a
couple of words. First, it -- | added after,
"The Commandant of the Marine Corps should
sustain and broaden the enphasis on devel opi ng
and mai ntai ni ng shared expertise and

experience in prosecuting adult sexual assault
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crimes."” Colonel Morris, does that sound --

COL MORRIS: Onh, it sounds fine to

CHAIR HI LLMAN: -- okay to you?
Ckay. So, Kelly, nowif -- unless there's
obj ections, we're on to 23.

LTCOL McGOVERN:  Ckay.

CHAIR H LLMAN. Again, this is a
grammati cal piece. "The Secretary directs the
service JAGs and SJA to the Commandant to
ensure that only counsel with prior litigation
experti se-experience be allowed to serve as
def ense counsel." That was my concern there.

LTCOL MGOVERN: G eat. |f they
could all be that easy.

(Laughter.)

CHAIR HILLMAN. Al right. So are
we on to 257?

LTCOL McGOVERN:  Yes. Okay. 23b
you had expressed concern -- Col onel Schol z
expressed concern that she doesn't believe

this is true in the Air Force, at |east during
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her tinme. The defense counsel nost often cane
fromthe installation | egal office, but she
wasn't aware of one ever being selected

w thout trial experience.

CHAIR HI LLMAN:. W heard that it
was -- this is Beth. W heard it was true in
sone situations. So we're not saying it's
true in the Air Force or anywhere in
particular, just that it has been the case in
t he past.

MR. BRYANT: | agree. W did --
this is Harvey Bryant. W did hear that that
was true, and | think even in Norfolk at the
naval base there that cane up while we had
def ense counsel in the room

COL MORRIS: This is Larry Mrris.
I'"'mokay up to -- 23 itself, this is such a
consequenti al recommendati on. The | anguage

or be equalized wth that of trial counsel,"

do we want to be nore -- is there any harmin
being nore specific, like setting a m ni nrum
time or a normal -- a nornf Because trial
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counsel are -- probably, in general, have
shorter tours than defense counsel, and both
si des have been too short. But it's even nore
common to pluck sone trial counsel out.

So | don't knowif thisis -- if
this is distinct coverage for defense counsel
when -- when so often people are jerked at the
12- or 15-nonth point. Do we want to set --
does 2710 now express at |east a preference
for a two-year tour as counsel? Does anybody
know t hat of f hand?

LTCOL McGOVERN: | do not know it
of fhand, sir. | think the 12- to 18-nonth
finding in 23a was expressed by the Mari nes.
And so just, when they're figuring out their
job, it's tinme to rotate, was the gist of
their conversation.

COL MORRIS: | think we all agreed
that longer tours in general nake sense. But
you have to have -- you know, be open to
operational contingencies and all. But that

| anguage, it doesn't seemto ne, does nuch,
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because we are tying it to people who have an
equally volatile and uncertain tour |ength.

So ny sense is we either tighten the |anguage,
or stick a nunber in there, a preference for
a two-year assignnent.

CHAIR HILLMAN: This is Beth. |I'm
happy to put in a stronger preference there,
and try to be a little nore prescriptive on
it. So that sounds good to ne.

COL HAM  You want to say, "at
| east a two-year assignnent"? Colonel Morris?
O we stick with two years?

COL MORRIS: Either is okay. But
I think sonme nunber that forces people to see
the system has decided that's the norm And
| would bet if you scanned the field today,
way | ess than half would have served a ful
two years in any tour as counsel.

LTCOL McGOVERN:  Ckay, sir.

Are there any other concerns with
237

(No response.)
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Ckay. Then, Dean Hill man, you

asked that we | ook at Nunmber 25?

COL MORRIS: WMay | ask us to | ook
at 24? | didn't think of it far enough --

LTCOL McGOVERN:  Sure.

COL MORRI'S:  The reconmmendati on
says, "ensure their training budgets are on
par wwth mlitary prosecutors.” | understand
the intent. It's just, nost of themdon't
have budgets. So your budget is, you know, a
notional glob that's folded in with governnent
traini ng.

So maybe instead of "training

budgets," "training opportunities,” unless you
want to make an extra recommendati on, which |
woul d endorse, that they be given independent
budgets. But otherwse, let's at |east --

maybe "opportunities" is nore realistic than

“budgets. "
LTCOL MGOVERN: Wuld it be --
CHAIR HI LLMAN: This is Beth.
Sorry, Kelly. | would love to give them
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budgets, but | think that's |likely not to work

sowll. Sol -- that's -- | think that's
right, "training opportunities” nmaybe.

LTCOL McGOVERN: Whuld it be safe
to say "to ensure their training opportunities
are funded on par with that of mlitary
pr osecut ors"?

COL MORRI'S:  Preferably.

LTCOL McGOVERN: Because | ater on
we are naking a recomendation they not be
given their own budget. So that's a great
catch, sir, to be consistent through the
report. But the Marines, in particular,

t al ked about how they had to scranble to even
get noney for traveling to different
conferences and things |ike that.

COLO MORRIS: Rght. | nean, | --
there is no value in living on anecdotes. But
I have a strong recollection of fighting this
stuff wwth the governnent, and not getting it
equi valently. And when every little shutdown

happens, you're just -- you're fighting a
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| osing battle.

But wwth that in mnd, you should
probably fix the finding there, too, because
that also inplies budget. So naybe we were
just along -- sonewhere along the |ines of
sone defense counsel indicated that, because
t hey do not have i ndependent training budgets,
their training opportunities were insufficient
and unequal to those of mlitary trial
counsel .

LTCOL McGOVERN:  Ckay, sir.

COL MORRI S:  Thanks.

We are ready for Nunber 25?

CHAIR HI LLMAN:  Yes. Nunber 25,
the second part of the finding here on 25, is
-- says, "Wiile consolidation was consi dered
and di scussed, it would be too costly and
onerous."” | don't really want to say that.
Consol i dati on was di scussed. | don't want to
recommend that we consolidate, but I'm not
prepared to say it would just be too

I npossible if soneone cane up with sone great
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approach that would do this. So I'd like to

just cut that piece about consolidation.

MR, BRYANT: This is Harvey. |
agree entirely, and I wote down a question
mark and the word "di sagree"” with that | ast
part also. It is possible. | don't know that
it'"s too costly or too onerous. | think part
of the discussion at the tinme was that the --
you know, the size of the facility and having
these lawers and pulling themaway fromtheir
units and all that -- but, really, it -- let
me just say | agree with it if we take out
“too costly or too onerous." It's --

LTCOL McGOVERN: Did you want to
elimnate the whol e second sentence or just
the "too costly and onerous"?

MR BRYANT: Well, then that
| eaves us with, "The service predictions are
likely to do what ?"

LTCOL McGOVERN:  Because the
reconmendation --

MR BRYANT: | think at that point
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we are saying -- we are -- "considered and
di scussed, but the subcommttee does not
recommend consolidated training at this tine,"
or sonething like that. | think it can be
pulled off. | nean, you know, if sonebody
decided to do it, the noney would be there and
orders woul d be issued, and Russ Strand woul d
be talking to 450 to 500 people. And that's
an exagger ated nunber, obviously.

CHAIR HILLMAN: Al right. This
Is Beth. Let's say "consolidation of
facilities and training." See, even saying
“consi dered and di scussed,"” |'m actually not
confortable with that, because | actually
think that -- to say we consi dered and
di scussed consolidation would entail a sort of
econom ¢ anal ysis that we actually didn't
engage in. W just heard sone opinions on it,
but | don't feel |ike we did sone kind of
t hor oughgoi ng review of that the way we did in
sonme of these other arenas.

Let's see, so the first sentence
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here is pretty straightforward. "All services
send nenbers to training courses and JAGs can
go to the other services, which enables
sharing. Consolidation of facilities and

trai ning has been proposed." Actually, but I
don't even want to say that, because we are
not dealing with sonme pressure about that.
There is no legislation that is pending that
suggests consol i dati on.

So maybe -- let's just | eave that
out of what the finding is there. And then in
t he recommendation, | nmean, Harvey, is that
okay with you, if we just |eave
"consol i dation" out?

MR BRYANT: Sure. Yes. Yes.

CHAIR H LLMAN:  And then we could
mention it in the recoomendation. |If we are
going to establish this working group, then we
coul d say they should consider consolidation,
which is essentially what we say it is doing
anyway -- strive to elimnate redundancy,

nmoni tor training and experience throughout the
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servi ces. So we coul d say, "the working
group should identify best practices, strive
to elimnate redundancy, consider consoli dated
training, and nonitor training and
experience. "

MR. BRYANT: So, but the --

CHAIR H LLMAN:. Go ahead, Harvey.

MR BRYANT: | was just going to
say -- excuse ne, Colonel Mrris -- that for
the finding sentences, it would stop at the
wor d approaches. "Today, we are sharing a
successful practice, strategy, and
approaches."” Then, we'd go to the
recomrendation. |s that -- am| readi ng your
Intent correctly, Beth?

CHAI R HI LLMAN:  Yes.

MR BRYANT: O did you want to
just -- yes, okay. |I'msorry, Colonel Morris.

COL MORRIS: No, that's all right.
I nmean, ny concern nmaybe is a shared concern
that -- that consolidation can just be sone

distraction that is just not enough to be
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wort h anybody's energy. So |'m okay with that

wording. O if you wanted that sentence to
change, to drop the second part of the
sentence to say sonething else. "Wile
consolidation of facilities and training was
consi dered and di scussed, the paranount
concern is -- the highest quality training can
be best achieved through joint training and
use of the best aspects of each service's
prograns initiatives," or sonething |like that.

So that sonebody doesn't seize on this thing
as sone study group to consolidate the JAG
school s, when the main point is get to work,
share each other's stuff. And, you know, in
the electronic world, being on the sane piece
of dirt is less inportant than coll aborating
and getting to work wth each ot her.

CHAIR HI LLMAN: This is Beth.

That's exactly what I'd like it to say, what
Col onel Morris just said: "while consolidation
was consi dered and discussed, it is of

paranount” -- whatever he just said is right
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--  "Paranpunt inportance is the actua
gquality of the training."

COL MORRIS: And, Kelly, if you
want, | can just send suggested | anguage off
to you. Can | give an admnistrative
interjection here real quick? | have a school

obligation | have to get to by 12:00, so |'m

going to have to detach, |ike at eight of or
so. | know you all wll probably keep going.
If that nmakes sense, maybe |'l|l just check

back in wth you guys later to find out where
| should supplenment in witing or sonething.

CHAIR HI LLMAN: Before you go --
this is Beth. Can you tell us what your
primary concerns are? Can you flag those? O
are there too many?

COL MORRI'S: You nmean as to the
report?

CHAI R HI LLMAN:  Yes.

COL MORRIS: | can do it rea
quick if you want. How far did we go?

Anybody? What is our last nunber for this
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group?

LTCOL McGOVERN: W just made it
t hrough 25, sir.

COL MORRIS: Right. And are we
goi ng through -- what nunber?

LTCOL McGOVERN:.  62.

COL MORRIS: Oh, that's right. |
have a bunch of little things. M biggest
concerns are starting at, let's see, in the
40s -- 44. | have sone concerns on 44, the
| ast sentence of 44a, the findings: their
subjectivity didn't quite strike ne right, and
the 44 recomendation. And then | think I'm
just going to have to dissent, rather than
argue on the judge thing, so, you know, 45b.

LTCOL McGOVERN:  Col onel Morris,
wll you be able to join us this afternoon
still?

COL MORRIS: Yes, | wll.

LTCOL McGOVERN:  Ckay.

COL MORRIS: Are we doi ng anot her

part this afternoon?
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LTCOL McGOVERN:  Yes.

COL MORRIS: So we aren't doing
that this norning?

LTCOL McGOVERN:  No. The 40s and
sentencing will be this afternoon.

COL MORRIS: So this norning we're
not doing the 60s, then. Were are we ending
thi s norni ng?

MR, BRYANT: It |looks like we're
endi ng sonewhere around 41, 42, just based on
what we're -- what |'ve printed off here.

COL MORRIS: Then, | really have a
bunch of little stuff. | don't have anything
that's driving ne nuts between here and that
point. So I'll be able to either catch up or
just send sone snall suggestions.

LTCOL McGOVERN:  Ckay.

CHAIR HI LLMAN: Okay. That's
gr eat .

LTCOL McGOVERN:  And could we try
Nunmber 27, the finding. Colonel Scholz

recormended we add "of counsel" after the word
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“eval uation."

MR, BRYANT: This is Harvey
Bryant. Actually, | had put there that it
shoul d read down at the bottom "simlar, to
ensure effective evaluation of counsel," as
opposed to "effective training." | don't know
that that's -- a quarterly evaluation ensures
effective evaluations. But | don't -- Col onel
Schol z' s suggestion is fine. That's fine.

LTCOL McGOVERN:  And, Dean
Hi || man, you had al so fl agged 27.

CHAIR HI LLMAN: | wondered why we
were telling themto consider inplenenting an
eval uati on system instead of just
I npl ementing one. Unless we think that the --
I nmean, we don't have to say they -- all the
services need to do quarterly eval uati ons by
judges. Do we not want to require judges to
require -- to assess counsel? That's really
what the question is. So --

LTCOL McGOVERN.  So in 27

recommendati ons, delete the word "consi der"

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 107

and say, "inplenent the Navy's eval uation
system and also" -- so we would delete the
word "quarterly."”

CHAIR HI LLMAN: | just want
sonething simlar. You know, inplenent an
eval uation systemsimlar to the Navy's.

LTCOL McGOVERN:  Ckay.

CHAIR HI LLMAN. | don't think
was in on the detailed discussion of this, but
that seens -- | nean, we find it useful that
judges are eval uating counsel, so why woul dn't
we ask the rest of themto do sonething al ong
those |ines?

LTCOL McGOVERN:  Ckay.

MR, BRYANT: And | agree with
Li eut enant Col onel MGovern's suggestion of
taki ng out "consider" and just put the word
“inplement” in there. |f that's our
recommendati on, you don't just "consider" it,
but you do it. "Inplenent the Navy's
eval uation systenm or sonething simlar

t her et o.
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LTCOL McGOVERN: Okay. Nunmber 28

COL MORRI'S: Actually, excuse ne,
may | ask you to |l ook at 26 real quick?

LTCOL McGOVERN:  Sure.

COL MORRIS: |I'mtracking the
intent there. M concern is only that we not
tie it too nuch to the HQE program which is,
you know, weird and intended to be transitory.
So the recommendati on woul d be under fi nding,
the HQE to start that. Just say, "experienced
civilian trial advocates play an inportant
role," blah, blah.

And then -- and then under
recommendati on, sonething like, "the Mrine
Corps should continue to fund and expand” --

again, instead of "HQE prograns," just say
“fund and expand prograns that ensure -- that
provi de permanent civilian presence in the
training structure for trial and defense
counsel ." Sonething |ike that.

LTCOL McGOVERN: Ckay. So is the

recomrendation to continue to fund and expand,
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or continue to fund?

COL MORRIS: | don't have a strong
feeling on that.

LTCOL McGOVERN: Are we ready to

move on to 287

CHAIR H LLMAN. | think so.

MR BRYANT: |I'mready. This is
Harvey. |'mready.

CHAIR H LLMAN: | think we are.

LTCOL McGOVERN: Ckay. Dean
Hi | | man?

CHAIR HILLMAN: This is -- yes.
So this is, you know, one of the things that
we have not tal ked about. And if we stil
have Col onel Morris, do we have you for a
couple nore mnutes here? This says we are
going to need nore funding. W didn't -- it
says the increased funding for training and
additional training. W don't really assess
t he econom ¢ consequences of nmuch of this. |
nmean, we don't say el sewhere that we need

i ncreased funding for lots of things. W say
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we need enduring funding, or we need funding.
But this is just sort of different.

And, actually, Colonel Mrris,
since you're concerned about what we're saying
about judges, if you -- do you have a response
to this particular part? O if you can flag
sone of your other concerns, too -- |'d be
interested in hearing them-- about what we
say about judges |ater.

COL MORRIS: Now, tell ne which
one we're at again?

CHAIR HI LLMAN:. 28, where it says,
"“mlitary judges do joint training at the
Arny's Judge Advocate Legal Center and
School ." It says the recommendation -- there
IS this -- the part that is in yellow on that
says that we need nore funding for training.

COL MORRI'S:  You know, | reacted
toit and then let it go. It didn't - You
have to accept the rest of the prem se on the,
you know, the increased judicial involvenent

than | think the majority agrees wwth. So |
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suppose that neans -- | guess that does nean
nmore training. | guess ny sense is judges
aren't as often training-starved as counsel
are.

CHAIR H LLMAN: R ght. GCkay. So

COL MORRI'S:  You are going to have
to do sone --

LTCOL McGOVERN: Go ahead.

COL MORRIS: |I'msorry. You're
going to have to do sone corrective training,
what ever you woul d say, of the current judges
I f you swtched -- you nmake all of these
changes. So it's |less the new ones than the
ones that are under the old system That's a
| ot of changes of conpetencies and
expectati ons of the judges.

CHAIR HI LLMAN:. Okay. And just to
previ ew, then, your objection for that part,
your sense is that the benefits aren't worth
the changes in the -- giving mlitary judges

an i1 ncreased role.
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COL MORRIS: And, actually, it is

probably a little nore annoyingly specific.

| don't agree with the whole -- give them all
of the expansions that we called for. | do in
sone aspects of case nmanagenent of w tness
production, that kind of stuff.

But, you know, one of ny concerns
Is we make a | ot of sweeping statenents in
there that suggest disputes earlier in the
process than currently exist now. So you talk
about getting witnesses and that sort of thing
where, you know, pre-preferral. That's rarely
a di spute, except for wtness production at
Article 32.

And then, also, ny sense is that
for those advocating the increased role,
probably we need to talk about what's left of
Article 32, because you really want to switch
to a prelimnary hearing nodel. And maybe
taking all of those recommendati ons together
we sort of say so, but it m ght be useful

especially as a -- as a threshold matter as
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you get to that set of recommendations to nake
that even cl earer

CHAIR HI LLMAN. Okay. Understood
on that. [|'mcurious to see, you know, your
sense of what you are confortable with noving,
al t hough | understand the -- you know, maybe
it's the effect on the 32 that is your core
concern. So, anyway, thank you for staying
on. | guess you have to go shortly. |
understand. So --

COL MORRI'S:  Yes. So thanks,

everybody, but | need to go get to ny other

wor k her e.

LTCOL McGOVERN:  Thank you, sir.

CHAIR H LLMAN: Ckay. Thanks,
Larry.

COL MORRI'S:  Thanks, you all.
Bye.

MR, BRYANT: Wiile we're having
t hat good-bye -- this is Harvey Bryant -- |
agree -- | have a nei ghbor next door who had

a stroke. He needs to go to physical therapy,
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and he doesn't have a ride. So |I'mgoing to
have to take a pause here, and see if we can
work sonmething out. So | -- if you all wll
excuse nme for just a mnute or two, | need to
make a phone call on another line to see if |
can work sonething out with another neighbor
to take him

COL HAM  Sir, we have to end at
noon. W have to end in 10 -- nine mnutes,
anyway.

MR BRYANT: Oh, I'msorry. Well,
let's -- yes, I'mfine. [|I'mfine then. |[|'m
fine. Go ahead.

LTCOL McGOVERN: Ckay. Maybe we
can get through one or two nore. Nunber 29,
Dean Hi ||l man, you had wanted to address that?

CHAIR HILLMAN:  Yes. | think this
Is one that needs nore context, again, for the
finding and recomendation to stand on its
own. So I'd add an initial clause in that
reconmendati on which is about our decision to

not reconmmend a single organi zati onal

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 115

structure.

And | altered that first sentence
to sonmething like, "given the range of
mlitary installations in terns of size,
| ocation, and m ssion, no single
organi zational structure for prosecution and
defense is optinal."

LTCOL McGOVERN:  Ckay.

CHAIR HI LLMAN: Just to be clear,
| just want us to front that issue.

LTCOL McGOVERN: Ckay. G eat.

CHAIR HI LLMAN: Ckay. Related to
that was in 30a. Is that -- was there
anyt hi ng before 30a that anybody had?

LTCOL McGOVERN:  No.

CHAIR HI LLMAN: So that |ast
sentence in 30a, which 30a, the
recommendati on, which says, "the subcommittee
does not recommend that the SARC, victim
advocate, SVC, or other victimsupport
personnel be collocated with prosecutors and

i nvestigators.” They are currently
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col l ocated, right?

| mean, there is a -- they do
that. | just was not clear what that neant,
because the consolidation facilities that we
saw, they are -- they're not -- there is a
barrier between them but they are essentially
collocated, right? | nmean, what were we
trying to get at there?

LTCOL McGOVERN. Wl l, we
illustrate that there's four different nodels
that you wll see, with JBLM and Dawson Pl ace
bei ng one of them W discussed the concerns
of Brady piercing the mlitary victimadvocate
privilege. Then we conpare it to Austin and
the Phil adel phia Center, the PSARC, and then
conpare it to Fort Hood where it is just
I nvestigators and prosecutors, and then al
others where it is not consolidated at all.

So, of all those different nodels,
it seens like it is helpful to have that
I nvesti gator and prosecutor working closely

toget her and possibly offices at -- for these
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ot her players in the system But because of
t hose conplicated issues that could arise at
Dawson Pl ace or JBLM that's not -- we don't
recomrend that as the new -- or you all won't
recommend that as the new gold standard.

CHAIR H LLMAN: That hel ps, Kelly.
Thank you.

LTCOL McGOVERN:  Ckay.

CHAIR HI LLMAN: | just feel like
that we're saying a little nore than that here
by saying, don't put themtogether. | think
the first part of that says just what you
said, that it's nost inportant to do
prosecutors and investigators, and then the
forensi c exam room

And then the second recomnmendati on
actual ly says, we should assess the strengths
and weaknesses and continue to inprove and pay
attention. And you flag the problemw th that
-- victimadvocates being too close. But I
feel like this could necessitate a change in,

for instance, what they're doing at JBLM right
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now, wouldn't it? | nmean, wouldn't this say
that they can't continue to have their speci al
victimcounsel in the sane building that they
have their prosecutors and investigators?

LTCOL McGOVERN: Sure. And then
if it would be hel pful, we can del ete that
| ast sentence and save it for the discussion,
the sentence of 30a, that the subcommttee
does not recommend. Wuld that --

CHAIR HI LLMAN. That woul d be
fine.

LTCOL McGOVERN: Ckay. Do we have
time for 317

CHAIR H LLMAN:. We do. W' ve got
a couple mnutes. M objection was to "fully
i npl emented."” So, | don't know It's -- do
we know that based on what -- | agree they've
I npl emented it, but "fully" sounds too
conplete to ne, so --

LTCOL McGOVERN:  And they had to
report to Congress on that in January -- in

January 14, they had to tell Congress that
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they basically fully manned the special victim

capability as required by Congress. So --
CHAIR HI LLMAN: Then that's --
LTCOL McGQOVERN: -- we can

certainly delete "fully," because personnel do
change and, you know, they may end up with 22
special victimprosecutors instead of 23, or
what ever. So --

CHAIR H LLMAN.  You know what ?
Can we just say, then, what you just said?
Actually, the mlitary services reported to
Congress in January that they fully
I npl emented the special victimcapability. To
nme, that's totally fine, but that's not the
sane thing as us decidi ng, based on our

I nvestigation and study, that this has

actual ly been, you know, fully inplenented.

Because | just -- | can't tel
yet, and it's just too -- it's big and too new
a programto -- tonme, it putsina-- it

makes it appear nore mature than what | think

it is, interns of my own sense of howit's
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wor ki ng out on the ground.

LTCOL McGOVERN:  Ckay.

COL HAM  And we'll check the
| anguage of the report and nake sure we're
reflecting exactly what they said.

CHAIR H LLMAN. That's fine.

COL HAM | think they were
required to have it fully inplenented, so
that's probably what they said in -- we'll
make sure we're accurately reflecting the
| anguage.

CHAIR HI LLMAN:  Ckay. Thank you.

LTCOL McGOVERN:  And you al so were
concerned wth 31c?

CHAIR HI LLMAN: Yes. Let's see,
why was | concerned about this? So
standardi zation of the titles, | do agree with
that, and efforts to reduce public confusion,
enabl e conparability. Ah, | don't know why |
wote this. So that's why I'mlooking at it
NOW.

| agree with the standardi zati on.
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That would help. | wondered if we should
suggest it. Should we say -- but | don't --
j ust because when we say they need to
standardi ze, then everyone wants to have their
own | abel put on it.

So, and | thought the public
confusion is not so nuch, sort of, to reduce
-- if we are -- we are recomendi ng conti nued
shared resources and continued col | aborative
training, which is happening now. So, | feel
like it would hel p enhance that, as well as
enhanci ng the conparability of the prograns
and conf usi on.

LTCOL McGOVERN:  And in the
di scussion we --

CHAIR H LLMAN: Do you have a
| anguage proposal ?

LTCOL McGOVERN: Well, in the
di scussion, we illustrate how every service
calls their special victimprosecutors
sonething different, which serves no purpose

at all. It's just nobody wants to say that
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they are doing what soneone else did. So we
can certainly add in if --

CHAIR H LLMAN:  Well, let's choose
one.

LTCOL McGOVERN: | think "specia
victim prosecutor” works well.

(Si nmul t aneous speaki ng.)

CHAIR HILLMAN: 1'd like for you
toall to -- you to conme up with an acronym
recommendation for us, and then we foll ow
that. That's what | think. So, and | agree
It should be standardi zed.

LTCOL McGOVERN:  Ckay.

M5. FRIED: This is Maria Fried.
I think the Navy's is VictimLegal Counsel.

LTCOL MGOVERN: No. We're --

that is --

M5. FRIED: That is the Marine
Cor ps.

LTCOL McGOVERN:  And that's the
difference -- that's the difference in the

special victimcounsel titles. W are talking
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about the special victimprosecutors. Sone
call themsenior trial counsel. Sone cal
them special victimprosecutors.

CHAIR HILLMAN: I'mall for that.
Ckay. So are we out of tinme? How far behind
are we? W're like 10 recommendati ons,
findi ngs and recommendati ons behind? That's
not too bad.

LTCOL McGOVERN:  No. And, again,
tonorrow i s designed to catch the ones we
aren't able to cover today. So | think we're
doi ng great.

CHAIR HI LLMAN: Okay. M. Bryant,
Is this --

MR, BRYANT: |'ve lost track of
the tinmes for tonorrow

LTCOL McGOVERN:  Tonorrow, |
believe, is from12:00 to 2:00. Yep. Eastern
Standard tine. Today, this afternoon, from
2:00 to 3:00, we'll also be discussing with
Ceneral Cooke, Col onel Morris, Col onel Henl ey,

and if Dean H Il man is avail abl e after her
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other call, the sentencing portion and the
judge involvenent. So working backwards this
af t er noon.

MR, BRYANT: Al right. Tonorrow
I'"'mgoing to be able to participate on the
cell phone, but I will be in ny car driving to
Ri chnond. So | won't be reading stuff; 1"l
just be -- try to absorb what everybody is
sayi ng.

LTCOL McGOVERN: Al right. W
appreciate that. That's great.

CHAIR HI LLMAN. That's right. |
second what Kelly said. Harvey, whatever you
can do for us, and we'll try to pose sone
poi nt ed questions for you to keep you on the
road, and to have us benefit from your insight
on that tonorrow

MR BRYANT: Ckay. It wll be
hands-free.

(Laughter.)

CHAIR HI LLMAN. Okay. Thanks,

everybody. So I'll be back on this afternoon
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after | get out of this other call. So I'l
be calling in late, but I'mgrateful for
what ever you all do before | get there.
LTCOL McGOVERN: Ckay. Thank you
Mari a?
M5. FRIED: So we'll reconvene
this afternoon. Thank you. Meeting cl osed.
(Wher eupon, at 12:01 p.m, the proceedings in

the foregoing matter were concl uded.)
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CERTIFTICATE

MATTER: poHA Adult Sexual Assault Crimes Panel

DATE: Thursday, April 24, 2014

I hereby certify that the attached transcription of
pages 1 to 143 inclusive are to the best of my
belief and ability a true, accurate, and complete
record of the above referenced proceedings as

contained on the provided audio recording.
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