102. (Services) At what stages of the military justice process (for example, during the
investigation, preferral, referral, guilty plea negotiations, post-trial) is the government required to
confer with the victim and what communication is required to occur (written/oral)? Please
provide a copy of any Service specific guidance that is in addition to the DoD policy regarding
victim rights.

USA Army Regulation 27-10, Military Justice, 3 October 2011, paragraph 17-15
Consultation with victims states:

a. When appropriate, the trial counsel, VWL, or other Government representative will
consult with victims of crime concerning—

(1) Decisions not to prefer charges.

(2) Decisions concerning pretrial restraint of the alleged offender on his or her release.
(3) Pretrial dismissal of charges.

(4) Negotiations of pretrial agreements and their potential terms.

b. Consultation may be limited when justified by the circumstances, such as to avoid
endangering the safety of a victim or a witness, jeopardizing an ongoing investigation,
disclosing classified or privileged information, or unduly delaying the disposition of
an offense.

Army Regulation 600-20, paragraph 8-50(21) requires commanders to, when
appropriate, consult with the victim on pretrial and charging decisions.

Army Regulation 27-10, paragraph 17-26, Confinement Facilities, provides:

a. On entry of an offender into confinement, the commander of the confinement
facility to which the offender is assigned will ensure receipt of DD Form 2704 and
determine whether the victim and/or witness requested notification of changes in
confinement status in the offender’s case. If the DD Form 2704 is not available, the
commander will make inquiry of the trial counsel or central repository to obtain the
form.

b. If the victim and/or witness requested notification on DD Form 2704, the
commander of the confinement facility will—

(1) Advise the victim and/or witness of the offender’s place of confinement and the
offender’s projected minimum release date.

(2) Provide the victim and/or witness with the earliest possible notice of the following:
(a) The escape, work release, furlough, emergency or special temporary home parole,
or any other form of release from custody of the offender;

(b) The transfer of the offender from one facility to another—this includes temporary
custody by State or Federal officials for the purpose of answering additional criminal
charges;

(c) The scheduling of a clemency or parole hearing for the offender;

(d) The release of the offender from supervised parole;

(e) The death of the offender, if the offender dies while in confinement.
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(3) In cases involving escape of a confinee, emergency leave, or temporary home
release, confinement facilities will make immediate efforts to notify victims and
witnesses. The following will constitute reasonable effort:

(a) Attempted telephonic notification;

(b) Faxed notification, if possible;

(c) Written notification by overnight mail.

¢. Methods used and attempts made will be recorded (including date, time and person
notified). The DD Form 2705 (Victim/Witness Notification of Inmate Status) may be
used for this purpose.

d. On transfer of the offender, the commander of the confinement facility will notify
the gaining confinement facility of the victim’s and/or witness’ request by forwarding
the completed DD Form 2704 with an information copy to the central repository.

e. Annually, no later than 31 January, the commander of the confinement facility will
report to the DA central repository the number of victims and witnesses who were
notified of changes in confinement status during the reporting period, and the total
number of confinees on whom notification is required.

Army Regulation 15-130, paragraph 4-1c-d, Clemency and Parole Board, provides:

c. Appearance before the ACPB. The ACPB proceedings are nonadversarial.
Individuals being considered by the ACPB are not authorized to make personal
appearance before the Board. Others, including family members, friends, or
professional associates, or private attorneys may, at no expense to the Government,
appear on behalf of an individual being considered for clemency or parole. The
ACPB retains absolute authority to determine who may be permitted to appear in any
case, to limit the time of any presentation before the ACPB, and to ensure the orderly
nature of the proceedings. In addition to personal appearances made on behalf of the
individual being considered for clemency or parole, victims, victim’s families, and
representatives may also appear, at no expense to the Government, to present
information concerning the impact of the offenses committed by the individual being
considered for clemency or parole on the victim or the victim’s family. The ACPB
retains absolute authority to determine who may be permitted to appear, to limit the
time of any presentation before the ACPB, and to ensure the orderly nature of the
proceedings in connection with the victims and their families, as well.

d. Notification and privacy rights. The ACPB Chairperson and his or her staff may
discuss clemency or parole cases with the following individuals consistent with the
privacy rights of the individual concerned:

(1) The individual concerned.

(2) The individual’s family, next of kin, or authorized representative.

(3) The victim, victim’s family, next of kin, or authorized representative. Department
of Defense Directive 1030.1 requires notice to victims and witnesses, who request,
whenever there is any change in prisoner status. Changes in status that may require
such notification include clemency that results in parole or other release from
confinement, including restoration to duty. Correctional facility commanders will
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ensure that victims are notified of their right to personal appearance before the ACPB,
or to submit matters in writing or by audio/video tape.

USAF

Air Force policy on consultation with victims of crime during the military justice
process is found in AF1 51-201, Administration of Military Justice, under Victim and
Witness Assistance Program Chapter 7, para. 7.12.12., as follows:

7.12.12. Under ordinary circumstances, consult with the victim and obtain their view
concerning:

7.12.12.1. Decisions not to prefer charges;
7.12.12.2. Dismissal of charges;

7.12.12.3. Pretrial restraint or confinement, particularly an accused’s possible release
from any pretrial restraint or confinement;

7.12.12.4. Pretrial agreement negotiations, including PTA terms;
7.12.12.5. Plea negotiations;
7.12.12.6. Discharge or resignation in lieu of trial by court-martial; and

7.12.12.7. Scheduling of judicial proceedings where the victim is required or entitled
to attend.

7.12.13. Consultation may be limited when it could endanger the safety of the victim
or a witness, jeopardize an ongoing investigation, disclose classified or privileged
information, or unduly delay disposition of an offense. Although the victims’ views
should be considered, nothing in the VWAP limits the responsibility and authority of
officials involved in the military justice process from taking any action deemed
necessary in the interest of good order and discipline and the prevention of service-
discrediting conduct.

Air Force policy does not specify how the consultation should occur. Typically in
practice the consultation would be orally if the victim is not represented by a Special
Victims’ Counsel (SVC). If a victim is represented by an SVC, the legal office has
ethical obligations to contact the victim (a represented person) through their SVC.
IAW The Judge Advocate General’s Victim and Witness Assistance Program
Memorandum, 19 Aug 13, trial counsel and victim liaisons ensure they have a clear
agreement with the SVC regarding which matters they may discuss directly with the
SVC’s client. (Atch 5) Communications with SVCs frequently take place in writing,
with the SVC memorializing the victim’s input in writing and providing this input to
the legal office.

USN

In addition to the guidance provided in DD Forms 2701, 2702, 2703 & 2704, the Navy
Judge Advocate General and Commander, Naval Legal Service Command
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promulgated a Victim and Witness Assistance Program (VWAP) instruction
(JAG/COMNAVLEGSVCCOM INSTRUCTION 5800.4A enclosed) to ensure all
victims are informed during the entire court- martial process. Although
communication with victims is directed, specific guidance as to whether it occurs
orally or in writing is left to the discretion of the Trial Counsel, with limited
exceptions.

The Navy JAG VWAP instruction provides that “[v]ictims have a designated advisory
role in decisions involving prosecutorial discretion, such as whether to prefer and refer
charges, to dismiss charges, to seek disposition other than at court-martial, and to plea-
bargain, including to enter into a pre-trial agreement.” The instruction mandates that
Trial Counsel ensure victims are aware of their rights to act in an advisory capacity
and where a victim choses to exercise that right, “Trial Counsel shall ensure the
victim's views concerning prosecution and plea negotiations are obtained,
documented, and forwarded to the convening authority prior to the specific decision or
disposition.” Although the views of the victim as to disposition do not dictate the
decision of the Convening Authority, these views are a factor the Convening
Authority should consider under Rule for Court-Martial 306.

During the investigation, preferral and referral stages, trial counsel confer with the
alleged victim regarding the initial appearance of the suspected offender before a
judicial officer at a pretrial confinement hearing or at an Article 32 investigation.

Trial Counsel advise the victim of the pretrial confinement status of the suspected
offender, whether the suspected offender will remain in pretrial confinement and when
the suspected offender is released from confinement, if release occurs before or during
the processing of the case. Trial Counsel has a responsibility to confer with the victim
when charges are forwarded for investigation at an Article 32 hearing and/or referred
to a court-martial. If there is a decision not to prefer charges against the suspected
offender or there is a decision to handle a case via alternative disposition, to dismiss
charges or to enter into a pretrial agreement, the trial counsel is under an obligation to
confer with the alleged victim on the terms of the potential agreement.

Throughout the process, the trial counsel is required to inform the victim of the
scheduling of each court proceeding and any scheduling changes affecting the
appearance of the victim or any witnesses scheduled to attend the proceedings. Post-
referral to court-martial, the trial counsel confers with the victim on the findings of the
court, the sentence adjudged and the convening authority's action concerning the
findings and the sentence.

Additionally, in cases where sexual assault victims avail themselves of the Navy
Victims' Legal Counsel (VLC) Program, the sexual assault victims are advised of
specific rights and informed in writing by the VLC. Throughout the entire process,
VLC coordinate with trial counsel to ensure all relevant information is being provided
to the victim as required. In many instances, victims will receive information and
status reports from several different sources, including victim advocates, SARCs,
VLC and trial counsel. VLC may also assist alleged victims in a military justice
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proceeding, such as a court-martial or Article 32 pretrial investigation, when the
victim is afforded an opportunity to be present and be heard. When necessary and
appropriate, VLC will present facts and legal arguments to the court on the victim's
behalf.

USMC

Pursuant to MCO 5800.14 (Victim Witness Assistance Program), the trial counsel
is required to consult with the victim throughout the trial process and specifically
must confer with the victim to ensure adequate pretrial protection from the
accused and about any decision to dispose of an alleged offense at a court-martial,
non-judicial punishment, or administrative separation proceeding. This
requirement is in addition to the guidance in the discussion to RCM 306(b) that
says prior to making a disposition decision, a convening authority should consider,
along with other factors, “the views of the victim as to disposition.” The victim is
generally given the opportunity to give his or her views in writing to the
convening authority, but this is not a requirement. Pursuant to MCO 5800.14, the
trial counsel must also notify the victim about the apprehension of the accused, the
release or escape of the accused, and any public proceedings, whether at a court-
martial or at an administrative hearing, and the victim’s right to be present at those
proceedings. If any motions are litigated involving Military Rules of Evidence
412 (prior sexual acts or sexual predisposition), 513 (communication with a
psychotherapist), or 514 (communications with a victim advocate), the trial
counsel must consult with the victim about the opportunity to be heard on these
issues and provide written copies of the motions pursuant to the applicable judicial
circuit rules and LRM v. Kastenberg 72 M.J. 415 (C.A.A.F. 2013). During the
post- trial process, a convening authority can “consider victim statements on the
impact of crime” in accordance with DoD Directive 1030.1. Finally, MCO
5800.14 provides the victim the right to be heard during any public proceeding
about the parole or release of the accused and to be consulted about receipt of the
complete record of trial pursuant to Article 54(e), UCMJ including any decision
made by the convening authority regarding clemency for the accused.

Whenever a sexual assault victim wishes to exercise any of the rights to be heard
as identified above, they can now be assisted by a Victims Legal Counsel (VLC).
See Question 4 in the USMC RFI submission of November 5, 2013 for a detailed
explanation of the Marine Corps’ Victims Legal Counsel Office (VLCO).

USCG

Prior to the military justice process, if a victim wishes to obtain services from a
SARC, the SARC reviews Coast Guard Form 6095 with the victim to review the
victim’s rights. With respect to the military justice process, existing victim rights are
specifically provided in the Manual for Courts-Martial: the right to attend and be
heard regarding admissibility of sexual behavior or predisposition evidence in sexual
assault cases (M.R.E. 412) , the right to be present at military justice proceedings
(M.R.E. 615), the right to provide the victim’s view to the convening authority
regarding the initial disposition of the offense (R.C.M. 306 Discussion), the right not
to be compelled to make statements or produce evidence when that evidence is not
material and tends to degrade a person (M.R.E. 303), the right to receive a copy of the
record of trial when a victim testified in a sexual assault case (Article 54, UCMJ), and
the right to be heard through counsel (LRM v Kastenberg, decided 18 July 2013).
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There are no other requirements that the government confer with a victim, but the
victim of a sexual assault is likely one of the government’s key witnesses. If an
unrestricted report is made, the witness is typically interviewed by CGIS to obtain the
victim’s statement and the trial counsel should review the witness’s testimony with the
witness prior to having the witness testify. The Coast Guard Military Justice
Manual, Commandant Instruction M5810.1E, at Section 3.M., contains victim-witness
protection policies for the Service, including a requirement to inform victims at any
significant stage of the military justice process. (Paragraph 3.M.4. (a),(3)). Section
3.M.6 requires that a “representative of the Convening Authority (usually the trial
counsel or the Staff Judge Advocate) should ordinarily consult with a victim to gain
the victim’s views on dismissal of charges, a decision not to prefer or refer charges,
pretrial restraint, and negotiations for pretrial agreements.
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military criminal justice process without infringing on the
constitutional and statutory rights of the accused.

e. This instruction is not intended to, and does not,
create any entitlement, cause of action or defense, substantive
or procedural, for any victim, witness or any other person,
arising out of the failure to accord a victim or witness the
services enumerated in this instruction. No limitations are
pPlaced on the lawful prerogatives of the DON or its officials.

£f. NLSC personnel shall exercise their responsibilities
robustly by leveraging additional non-NLSC resources and
benefits available to military crime victims.

7. Roles and Responsibilities

a. CNLSC shall:

(1) Exercise oversight and overall administration of the
VWAP program.

(2) Ensure VWAP is included as an item of interest
during regular Article 6 inspections of NLSC commands,
including, but not limited to, the areas of inquiry listed in
enclosures (1) and (2). :

(3) Ensure subordinate commands actively support VWAP
initiatives through, among other means, periodic requests for
VWAP compliance certification letters from cognizant RLSO
commanding officers (CO’s) and regular inspections of those
commands.

(4) Ensure that all training required under references
(c) through (g) is being provided to judge advocates and other
essential personnel.

b. Assistant Judge Advocate General, Operations and
Management (AJAG 06). AJAG 06 shall appoint a Victim Witness
Liaison Officer (VWLO) and Victim Witness Coordinator (VWAC) for
OJAG in accordance with reference (d). The VMLO and VWAC shall
be collaterally assigned to CNLSC.

c. Deputy Commander - Region Legal Service Office (DCOM-
RLSO) shall:

(1) Provide reports as necessary to CNLSC.
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(2) Provide additional guidance, as necessary and
consistent with this instruction, to RLSOs to implement and
administer VWAP program, and coordinate as necessary with DCOM-
NLSO.

d. Deputy Commander - Naval Legal Service Office (DCOM-
NLSO) . DCOM-NLSO shall provide guidance as necessary and
consistent with this instruction to NLSOs to further implement
this instruction and coordinate as necessary with DCOM-RLSO.

e. Deputy Assistant Judge Advocate General for Management
and Plans (OJAG Code 63). OJAG Code 63 shall ensure annual data
is compiled regarding the number of victims and witnesses who
received DD Form 2702, Court-Martial Information for Victims and
Witnesses of Crime; DD Form 2703, Post Trial Information for
Victims and Witnesses of Crime, and the number of victims and
witnesses who elected to be notified of confinee status changes
via DD Form 2704. Personal information on victims and/or
witnesses shall not be kept together with this data. Provide
NAVPERSCOM (PERS-00J) with an annual report using DD Form 2706
covering the period of 1 January through 31 December of the
previous year no later than 15 February of the current calendar
year.

f. Deputy Assistant Judge Advocate General for Criminal Law
(OJAG Code 20) shall:

(1) Under the leadership and supervision of the
Assistant Judge Advocate General (Military Justice), wmonitor
DON-wide policy matters relating to the VWAP, including changing
reporting requirements, revised standards relating to victim and
witness notifications, and other developing program matters
requiring potential changes to NLSC VWAP policy. Report such
changes and recommended action to Commander, NLSC, as required.

(2) Serve as liaison to NJS in the development,
maintenance, and provision of VWAP training and training topics
to all judge advocates and all personnel throughout NLSC.
Ensure training provided by NJS is sufficient to meet the
requirements of pertinent instructions and the needs of NLSC.

g. Inspector General (Code 002). OJAG (Code 002) shall,
pursuant to Article 6, UCMJ, and with the assistance of a
military justice subject matter expert, conduct annual
inspections of NLSC commands to ensure compliance with this and
other applicable instructions. Inquiry should include, but is
not limited to, spot checks of trial counsel case files for
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appropriate utilization of enclosure (1), local information
management database referenced in paragraph 7(h) (5), and command
completion of enclosure (2).

h. RLSO CO’s shall:

(1) Be responsible to Region Commanders for
implementation and oversight of the Region VWAP program to
ensure that Region and installation SJA Offices have properly
implemented VWAP in their AOR, per their specific programmatic
responsibilities under reference (d). Effective oversight and
coordination of all victim advocacy program elements for VWAP,
SAPR/SAVI, and FAP must be provided for and regularly inspected
at the Region level.

(2) Exercise oversight and administrative control over
trial counsel compliance with the responsibilities delineated in
this and other pertinent instructions.

(3) Ensure that trial counsel are promptly assigned to
cases in which charges have been preferred and cases involving
victims for which charges are reasonably anticipated.

(4) Ensure that trial counsel have accurately
identified all victims and witnesses in cases to which they are
assigned so that the victims and witnesses may be apprised of
the rights afforded to them by reference (d).

(5) Ensure data is maintained on the number of victims
and witnesses who received DD Form 2702, Court-Martial
Information for Victims and Witnesses of Crime; DD Form 2703,
Post Trial Information for Victims and Witnesses of Crime, and
the number of victims and witnesses who elected to be notified
of confinee status changes via DD Form 2704, Victim/Witness
certification and Election Concerning Inmate Status at the
command. Such data shall be maintained both in trial counsel
notebooks and in a local information management database or
system in order to ensure accurate information is available for
future reporting. Every instance of counseling or assistance
should be entered into this system as it occurs. Personal
information on victims and/or witnesses shall not be kept
together with this data. Ensure trial counsel make appropriate
utilization of enclosure (1) and maintain in each case file.

(6) In accordance with reference (d), appoint VWAC, in
writing, to administer the command program, ensure coordination
within the command, maintain databases, ensure all required

502374

188



RSP Q102 supporting document for USN
JAG/COMNAVLEGSVCCOMINST 5800.4A

IPR 0

training for RLSO personnel is accomplished and documented, make
annual reports, oversee certifications, and act as a

representative on the regional Victim and Witness Assistance
Council.

(7) In coordination with the Region or Type Commander,
provide a Victim Witness Liaison Officer (VWLO) (appointed by
the Region or Type Commander), who shall be a Staff Judge
Advocate, civilian attorney, or paralegal with legal
training/experience with VWAP in the grade of GS-9 or above.
Exercising authority from the Region or Type Commander, VWLOs
shall:

(a) Ensure each command within their area of
responsibility appoints a Victim Witness Assistance Coordinator
(VWAC). A copy of the appointing letter shall be forwarded to
the VWLO.

(b) Maintain a list of VWACs within their area of
responsibility.

(c) Ensure VWACs in their area of responsibility
receive training materials and appropriate guidance on VWAP.

(d) Obtain and maintain a directory of military and
civilian programs and services within their area of
responsibility that are available for counseling, treatment, and
other support to victims. VWLOs shall distribute this list to
VWACs within their area of responsibility.

(e) Obtain reporting data from VWACs and physical
security/base security staff on the number of victims and
witnesses who received DD 2701 during the periocd of 1 January
through 31 December of the previous year for inclusion in the
annual report to NAVPERSCOM (PERS-00J) due no later than 15
February of the current year.

(f) Chair wmeetings of the local Victim Witness
Assistance Council, if locally established.

(8) Provide OJAG Code 63 with an annual report on DD
Form 2706 covering the period of 1 January through 31 December
of the previous year no later than 31 January of the current
calendar year. Additional direction regarding this report is
contained below,
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(9) When directed, conduct periodic VWAP compliance
reviews of post-preferral trial-level cases and post-trial cases
still pending convening authority action using enclosure (2) to
certify the results of such review to Commander, NLSC.

(10) Conduct regular local training to non-NLSC commands
as may be requested on topics relating to the VWAP to the extent
needed to ensure continued local compliance and awareness.

(11) In instances where a victim requests copies of a
record of trial, promptly forward such requests to OJAG Code 20.
When necessary to lessen the physical, psychological, or
financial hardships suffered as a result of the criminal act,
Code 20 may authorize release of a copy of the record of trial
without cost to a victim in accordance with the Freedom of
Information Act. In forwarding victim requests, RLSO CO’s shall
make specific recommendations regarding the necessity of the
release based on the victim's circumstances.

i. NLSO CO’'s shall:

(1) Take measures to ensure that legal assistance
attorneys are appropriately prepared to provide advice as
"service providers" per reference (d). This advice includes
general information about VWAP and the Victims' Bill of Rights
(including maintaining specific written materials that describe
and contain POCs for local victim counseling or treatment
programs), processes for federal, state, and local crime
compensation programs, and transitional compensation available
to victims of domestic violence. Before giving such advice,
legal assistance officers shall determine the status of any
ongoing military justice case and avoid establishing an
attorney-client relationship as long as members of the same NLSO
are involved in the case with trial or appellate defense
responsibilities. In such cases, the person seeking assistance
may be referred to the trial counsel or other service providers
such as Family Service Center personnel, chaplains, health care
personnel, other armed services legal assistance offices and
other advocates who assist victims and witnesses of crime.

(2) Ensure all required VWAP, SAPR/SAVI, and FAP annual
training for NLSO personnel is accomplished and documented.

j. NJS cO shall:

(1) Ensure formal and effective training is established
and maintained for VWAP in the Basic Lawyer, Legal Officer,
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Legalman, SJA, and Senior officer Courses and for use by RLSO in
training non-NLSC commands. This shall include reference to and

incorporation of victim advocacy requirements established in the
SAPR and FAP programs.

(2) Consult with OJAG Code 20 in the development,
maintenance, and provision of VWAP training and training topics
to all judge advocates and all personnel throughout NLSC.
Ensure training provided by NJS is sufficient to meet the
requirements of pertinent instructions and the needs of NLSC.

k. Trial Counsel. Trial counsel are responsible for
ensuring a smooth transition of victim and witness assistance
between the pre-trial, trial and post-trial processes as noted
in references (i) through (k) as well as throughout a non-
judicial punishment action, board of inquiry or administrative
separation board.

(1) A trial counsel's responsibilities established by
references (b) and (d) begin at assignment to a case by
competent authority when in anticipation of charges being
preferred or otherwise when assigned after charges have been
preferred. A judge advocate who provides command services
assistance to a convening authority to review a criminal
investigation to include making charging recommendations, even
if assigned within the Trial Department, is not considered to be
a trial counsel for purposes of VWAP unless specifically
assigned by competent authority in anticipation of charges being
preferred. In matters where RLSO assistance is limited to
command services, the judge advocate shall coordinate with the
convening authority and, if applicable, NCIS to ensure that
victims are informed of a convening authority’s decision not to
prefer charges or to process for non-judicial punishment.

(2) Significant victim and witness assistance from the
RLSO may be required before preferral or referral of charges.
All government counsel shall be proactive in affording rights at
all stages of a potential case; however, any consultation or
notification required herein may be limited to avoid endangering
the safety of a victim or witness, jeopardizing an ongoing
investigation, disclosing classified or privileged information,
or unduly delaying the disposition of an offense. Trial Counsel
shall retain appropriate copies and annotate within the trial
notebook, utilizing enclosure (1), when the following specific
responsibilities are met:
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(a) Identification of Victims and Witnesses. Once
Trial Counsel has been assigned to a case, they shall identify
the victims and witnesses in the case. Trial Counsel must also
determine whether immediate actions are required to reasonably
protect any victim and/or witness from an accused, to include
military or civilian protective orders. Trial Counsel shall
contact any victim or witness to inform of the right to be
reasonably protected from an accused and of any protective
measures taken or considered necessary. The requirement for
Trial Counsel to identify victims and witnesses, and to assess
appropriate protection, is an ongoing requirement until the case
is closed. Trial Counsel shall identify the VWAC for the
victim’s command and for the convening authority, as well as any
other SAPR or FAP victim advocates or command liaisons that have
been assigned. Trial Counsel shall coordinate with these
advocates and officials, as appropriate, throughout the pendency
of the matter, and ensure that victims are being provided case
updates not less than monthly.

(b) Providing of General Information to Victims and
Witnesses. Trial Counsel shall ensure victims and witnesses are
provided information concerning their role in the criminal
justice process, including what to expect from the process, what
the process expects from them and the stages of the criminal
justice process. This requires ensuring that investigators
previously provided a DD 2701, Initial Information for Victims
and Witnesses of a Crime, to each victim and witness, and
providing and explaining the form if it was not previously
provided. Trial Counsel shall provide and explain the rights
contained in the DD 2702 to each victim and witness at their
first meeting with each victim and witness, and ensure that the
form includes correct contact information. Trial Counsel shall
affirmatively document the date that such forms are provided to
each victim and witness, both in trial notebooks and in local
RLSO VWAP accounting systems. ’

(3) Victim and Witness Consultation. Trial counsel
shall provide the following to victims and witnesses:

(a) Consultation concerning the decision not to
prefer charges against the suspected offender.

(b) Consultation concerning the disposition of the
offense if other than a court-martial.

(c) Consultation concerning any decision to dismiss
charges or to enter into a pretrial agreement.
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(4) Victim Declination Acknowledgment. When a victim
declines to cooperate with the prosecution of a case, trial
counsel shall request that the victim complete the Victim
Declination Acknowledgment to ensure that the victim has
received sufficient support throughout the investigative and
prosecution process (Enclosure (3)). If any deficiencies in the
VWAP program are identified by completion of the form, Trial
Counsel shall take action to correct them before accepting the
Victim Declination Acknowledgment.

{(5) Victim and Witness Notification. Trial Counsel
shall ensure at the earliest possible convenience that the
victim is advised of:

(a) The initial appearance of the suspected offender
before a judicial officer at a pretrial confinement hearing or
at an Article 32, UCMJ, investigation (10 U.S.C. § 832).

(b) The pretrial confinement status of the suspected
offender.

(c) The release of the suspected offender from
pretrial confinement.

{d) The date charges are forwarded for investigation

at an Article 32 hearing and/or referred to a court-martial, and
the nature of the charges.

(e) The acceptance of a pretrial plea agreement (see
sub-section j.(5) of this paragraph regarding the victim’s views
concerning pretrial negotiations).

(f) The scheduling of each court proceeding.

(g) The findings of the court-martial.

(h) The sentence adjudged.

(i) The convening authority's action concerning the
findings and the sentence.

(j) Any scheduling changes that will affect the

appearances of all victims and witnesses who have been scheduled
to attend criminal justice proceedings.

11
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(6) Victims views concerning Pretrial Plea Negotiations.
Victims have a designated advisory role in decisions involving
prosecutorial discretion, such as whether to prefer and refer
charges, to dismiss charges, to seek disposition other than at
court-martial, and to plea-bargain, including to enter into a
pre-trial agreement. Trial Counsel shall ensure victims are
aware of their right to act in this advisory capacity. In those
cases in which a victim has elected to exercise the right to act
in such an advisory capacity, Trial Counsel shall ensure the
victim's views concerning prosecution and plea negotiations are
obtained, documented, and forwarded to the convening authority
prior to the specific decision or disposition. Under the
Uniform Code of Military Justice and Rules for Courts-Martial,
convening authorities have exclusive authority to direct the
trial of any charge by a court-martial or to enter into a
pretrial agreement.

(7) Separate Waiting Room. Trial Counsel shall ensure
victims and prosecution witnesses are provided a waiting area
during court-martial proceedings that is removed from, and out
of the sight and hearing of, the accused and defense witnesses.
Courtroom and waiting area security is to be addressed in
accordance with reference (1).

(8) General Assistance at Trial. Trial Counsel shall
ensure victims and witnesses are provided assistance in
obtaining available services such as transportation, parking,
child care, lodging, and court-room translators or interpreters.

(9) Notification of Employer. Upon request of a victim
or witness, the Trial Counsel shall take reasonable steps to
inform the employer of the victim or witness of the reasons for
absence from work due to court-martial.

(10) Explanation to Creditors. Upon request of and with
the express consent of a victim or witness, Trial Counsel shall
contact the creditor of a victim or witness who is subjected to
serious financial strain caused by the crime or cooperation in
the investigation or prosecution of an offense.

(11) Victim's Property. Trial Counsel shall safeguard
the property of a victim held as evidence by the RLSO and shall
return it as soon as possible.

(12) Sentencing. Trial Counsel shall inform victims of
the opportunity to present evidence to the court at sentencing

12

102377
184



RSP Q102 supporting document for USN
JAG/COMNAVLEGSVCCOMINST 5800.4A

concerning the impact of the crime, including financial, social,
psychological, and physical harm suffered by the victim.

(13) Post-Trial Information. At the conclusion of a
court-martial, the Trial Counsel shall provide victims and
witnesses the DD Form 2703 to convey basic information about the
post-trial process. Trial Counsel shall affirmatively document
the date that such forms are provided to each victim and
witness, both in trial notebooks and in local RLSO VWAP
accounting systems. Trial Counsel shall provide information
about the approximate date that the accessed would be eligible
for release from confinement.

(14) Post-Trial Confinement Status of the Accused. At
the conclusion of every court-martial in which confinement is
adjudged, Trial Counsel, in consultation with each victim and
witness, shall prepare a DD Form 2704 wherein the victim or
appropriate witness (those who fear harm by the offender) may
elect to be notified of changes in the offender's status in
confinement. Trial Counsel shall affirmatively document the date
that such forms are provided to each victim and witness, both in
trial notebooks and in local RLSO VWAP accounting systems. The
DD Form 2704 shall not be attached to any record to which the
confinee has access. Trial Counsel will ensure that copies are
provided to:

(a) NAVPERSCOM (PERS-OODl) as the Central Repository
for the Navy;

(b} The confinement facility where the accused
offender will be confined; and

(c) Victims and/or witnesses whose entitlement to
receive confinement information has been certified by Trial
Counsel.

(15) VWAP data. Trial Counsel shall maintain data on
the number of victims and the number of witnesses who received a
DD Form 2702, DD Form 2703, and the number of victims and
witnesses who elected to be notified of confinee status changes
via a DD 2704. Trial Counsel shall affirmatively document the
dates that such forms are provided to each victim and witness,
both in trial notebooks and in local RLSO VWAP accounting
systems. This data shall be forwarded annually to OJAG Code 63
and shall be maintained locally according to processes developed
at the command level as required by this instruction.

13
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(16) Transitional Compensation for Abuged Dependents.
Trial Counsel shall ensure victims are apprised of Transitional
Compensation for Abused Dependents, if applicable and receive
information concerning compensation programs available from the
State and other sources of financial relief. Assistance may be
available from local Legal Assistance and other family support
program offices.

8. Annual Reports. Not later than 31 January of every year,
NLSC units will provide Code 63 with the number of victims and
witnesses who received DD 2702, Court-Martial Information for
Victims and Witnesses of Crime; DD 2703, Post Trial Information
for Victims and Witnesses of Crime; and the number of victims
and witnesses who elected to be notified of confinee status
changes via DD 2704. RLSO’s may also report number of DD 2701
forms actually provided, but only where such forms were provided
by RLSO counsel and or NLSC support personnel. Forms provided
by Region law enforcement personnel (e.g., installation
security, master-at-arms) shall be submitted by the Region
directly to NPC (PERS-00J), and not to CNLSC. This includes
both DD 2701 and 2705 forms.

77”4@? o
NANETTE M. De AMES W. HOUCK

Rear Admiral, JAGC, U.S. Navy Vice Admiral, JAGC, U.S. Navy

Commander, Naval Legal Service Judge Advocate General
Command
Distribution:

Electronic only via the Office of the Judge Advocate General
website, http://www.jag.navy.mil.
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<Date>

From: Commanding Officer, RLSO
To: Commander, Naval Legal Service Command

Subj: COMPLIANCE WITH THE PROVISIONS OF THE VICTIM AND
WITNESS ASSISTANCE PROGRAM (VWAP)

Ref: (a) JAG/COMNAVLEGSVCCOM 5800.4A
(b) OPNAVINST 5800.7A

Encl: (1) List of Open Cases Requiring Completion of VWAP
Requirements (If applicable)

1. As directed by reference (a), RLSO has
completed a comprehensive review of all open and pending
cases currently onboard to ensure full compliance with
pertinent VWAP obligations. The checklist provided as
enclosure (1) to reference (a) was used to conduct this
review and has been completed for each individual post-
preferral trial-level case and post-trial case still
pending convening authority action. The original checklist
will be retained onboard RLSO for
inspection/review at a later date.

2. Based on the review of all cases which has been
conducted, I certify the following (check as applicable):

Victim and witness notification requirements as
set forth in references (a) and (b) have been
fully met in all cases.

Victim and witness notification requirements as
set forth in references (a) and (b) have not been
fully met in all cases. Continuances in these
cases, identified by case name and circumstances
(i.e., charges, forum, status of case, reasons for
noncompliance) in enclosure (1), will be sought
until such time as all VWAP requirements can be
met.

Commanding Officer Signature

Enclosure (2)
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VICTIM DECLINATION ACKNOWLEDGEMENT

Please circle YES or NO for each of the following. If the statement does not apply to you, circle N/A for “not applicable.”

e | have either worked with or voluntarily declined to work with a:

o Sexual Assault Response Coordinator (SARC) * YES NO N/A
o Sexual Assault Prevention and Response Victim Advocate (VA)* YES NO N/A
o Chaplain* YES NO N/A
o Counselor* YES NO N/A
o Legal Assistance Attorney® YES NO N/A
o Victim Witness Assistance Coordinator (VWAC) YES NO N/A
¢ | received notification of the pre-trial confinement status of suspected offender. YES NO N/A
o | was advised | have the right to be consulted on the decision to refer or not refer this case to trial. YES NO N/A

¢ ( received notification of the initial appearance of the suspected offender before a judicial hearing officer or at an Article 32 and the
release of the suspected offender from pre-trial confinement. YES NO N/A

o | was offered assistance in obtaining services | needed to participate in the court proceedings (childcare, translators, parking, etc.).
YES NO N/A

o | was advised that if the case went to court-martial, | would be able to wait in a private area during court proceedings.
YES NO N/A

¢ 1 was natified of any scheduling changes/delays and dates/times of court proceedings. YES NO N/A

o | was advised that trial counsel could inform my employer or creditors that my absence from work or inability to make timely
payments on an account were due to being the victim of a crime. YES NO N/A

¢ | was advised that | have the right to be consulted and have trial counsel convey my input to the Convening Authority regarding a
decision to dismiss charges or enter into a pre-trial agreement. YES NO N/A

¢ | was advised that | would be notified as to disposition of the case, including guilty plea, verdict, or withdrawal/dismissal of charges.
YES NO N/A

e | was advised that if the case went to court-martial, { would have the opportunity to present information to the court at sentencing
regarding the financial, social, psychological and physical harm suffered. YES NO N/A

¢ | have been provided with information concerning compensation programs available from the State and other sources of financial
relief and information on Transitional Compensation for Abused Dependents YES NO N/A

At this time, after being provided the support described above, | have decided against providing additional information and/or
participating in the investigation and potential prosecution of the suspect. ! understand that the investigation may be closed and the
suspect may not be prosecuted. | also understand that if the investigation/prosecution continues, the chances that the suspect will be
brought to justice without my assistance are greatly reduced. Initials:

I understand that | can change my mind and cooperate with this investigation/prosecution at a later date but the delay may affect the
ability to successfully investigate/prosecute the suspect. Initials:

I fully understand the above and make my decision freely and voluntarily.

Victim's signature Victim's printed name/title Date
Witness’ signature Witness’ printed name/title Date
United States vs. NCIS case number:

*Note: Civilian victims who are not the dependent of a military member are not entitled to these services.

Enclosure (3)
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Victim Witness Assistance Program Compliance Checklist*

Case: United States v. RLSO: Trial Counsel:

Victim/Witness Identifying Information:

Name Address
Phone E-mail
-DD 2701was provided

« If no DD 2701 was previously provided, provide:
- Reconfirm:
- ks victim/witness in necd of reasonable protection?
- Have military or civilian protective orders been obtained?

- VWAC has been identified for victim's command (name)

- VWAC for convening authority has been identified (name)

- Other advocates identified and contacted to ensure interdisciplinary support.
- SAPR/SAVI (name)

- FAP (name)

- Command Liaison (name)

Required Information Provided Date
- DD 2702 provided

- Notification of pre-trial confinement status of suspected offender

- Consultation on the decision to refer/not refer case to trial or disposition of the case if other
than a court-martial.

- Notification of the following (as applicable):

- Initial appearance of suspected offender before a judicial hearing officer at a
pretrial confinement hearing

- Appearance of suspected offender at an Article 32, UCMYJ investigation
- Release of the suspected offender from pre-trial confinement

*Complies with DODI 1030.2, June 4, 2004

(date contacted)

(date contacted)

(date contacted)
(date comacted)

(date contacted)

Election of Right

YorN

YorN

YorN

JAG/COMNAVLEGSVCCOMINST 58004A
vt

Date of Follow-up Method of Follow-up

Enclosure (1)97
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RSP Q102 supporting document for US Victim Witness Assistance Program Compliance Checklist*
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- Assistance in obtaining services to allow victim/witness to participate in the court proceedings (childcare,
translators, parking, etc.)

- Private waiting area during court proceedings

- Local procedures for courtroom security are complied with.

Required Information Provided (cont’d)

- Notification of scheduling changes/delays and dates/times of court proceedings.

- Inform the employer or creditor of the victim/witness of the reasons for the absence from work or
inability to make timely payments on an account due to crime or cooperation in the investigation or
prosecution.

- Consultation concerning decision to dismiss charges or enter into a pre-trial agreement with
victim's inpu1 conveyed to Convening Authority.

- If right is exerciscd, documentation has been provided to convening authority prior to
the specific decision or disposition.

- Notification as to disposition of the case, including guilty plea, verdict, or withdrawal/dismissal of
charges.

- Notification to victims of the opportunity to present information to the court at sentencing (statement
of the impact of the crime on the victim - financial, social, psychological and physical harm suffered).

- Notification that after count proceedings, action will be taken to retumn property held as evidence as
expeditiously as possible.

- Date propesty retumed

- Notification of the offender’s sentence and general information regarding minimum release date, parole,
clemency, and mandatory supervised release.

- Information conceming compensation programs avaitable from the State and other sources of financial
relicf and information on Transitional Compensation for Abused Dependents (if applicable).

- DD 2703 providzd at conclusion of trial
- Approximate date of release from confinement
- DD 2704 provided (notification on inmate status)

- Forwarded to appropriate confinement facility and Navy Personnel Command

*Complies with DODI 1030.2, June 4, 2004

Election of Right

YorN

YorN

YorN

YorN

YorN

YorN

YorN

Date of Follow-up Method of Follow-up

Enclosure (1)
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