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102.  (Services) At what stages of the military justice process (for example, during the 
investigation, preferral, referral, guilty plea negotiations, post-trial) is the government required to 
confer with the victim and what communication is required to occur (written/oral)?   Please 
provide a copy of any Service specific guidance that is in addition to the DoD policy regarding 
victim rights. 
USA Army Regulation 27-10, Military Justice, 3 October 2011, paragraph 17-15 

Consultation with victims states: 
 
a. When appropriate, the trial counsel, VWL, or other Government representative will 
consult with victims of crime concerning— 
 
(1) Decisions not to prefer charges. 
(2) Decisions concerning pretrial restraint of the alleged offender on his or her release. 
(3) Pretrial dismissal of charges. 
(4) Negotiations of pretrial agreements and their potential terms. 
 
b. Consultation may be limited when justified by the circumstances, such as to avoid 
endangering the safety of a victim or a witness, jeopardizing an ongoing investigation, 
disclosing classified or privileged information, or unduly delaying the disposition of 
an offense.  
 
Army Regulation 600-20, paragraph 8-5o(21) requires commanders to, when 
appropriate, consult with the victim on pretrial and charging decisions.  
  
Army Regulation 27-10, paragraph 17-26, Confinement Facilities, provides: 
 
a. On entry of an offender into confinement, the commander of the confinement 
facility to which the offender is assigned will ensure receipt of DD Form 2704 and 
determine whether the victim and/or witness requested notification of changes in 
confinement status in the offender’s case. If the DD Form 2704 is not available, the 
commander will make inquiry of the trial counsel or central repository to obtain the 
form. 
b. If the victim and/or witness requested notification on DD Form 2704, the 
commander of the confinement facility will— 
(1) Advise the victim and/or witness of the offender’s place of confinement and the 
offender’s projected minimum release date.  
(2) Provide the victim and/or witness with the earliest possible notice of the following: 
(a) The escape, work release, furlough, emergency or special temporary home parole, 
or any other form of release from custody of the offender; 
(b) The transfer of the offender from one facility to another—this includes temporary 
custody by State or Federal officials for the purpose of answering additional criminal 
charges; 
(c) The scheduling of a clemency or parole hearing for the offender; 
(d) The release of the offender from supervised parole; 
(e) The death of the offender, if the offender dies while in confinement. 
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(3) In cases involving escape of a confinee, emergency leave, or temporary home 
release, confinement facilities will make immediate efforts to notify victims and 
witnesses. The following will constitute reasonable effort: 
(a) Attempted telephonic notification; 
(b) Faxed notification, if possible; 
(c) Written notification by overnight mail. 
c. Methods used and attempts made will be recorded (including date, time and person 
notified). The DD Form 2705 (Victim/Witness Notification of Inmate Status) may be 
used for this purpose. 
d. On transfer of the offender, the commander of the confinement facility will notify 
the gaining confinement facility of the victim’s and/or witness’ request by forwarding 
the completed DD Form 2704 with an information copy to the central repository. 
e. Annually, no later than 31 January, the commander of the confinement facility will 
report to the DA central repository the number of victims and witnesses who were 
notified of changes in confinement status during the reporting period, and the total 
number of confinees on whom notification is required. 
 
Army Regulation 15-130, paragraph 4-1c-d, Clemency and Parole Board, provides: 
 
c. Appearance before the ACPB. The ACPB proceedings are nonadversarial. 
Individuals being considered by the ACPB are not authorized to make personal 
appearance before the Board. Others, including family members, friends, or 
professional associates, or private attorneys may, at no expense to the Government, 
appear on behalf of an individual being considered for clemency or parole.  The 
ACPB retains absolute authority to determine who may be permitted to appear in any 
case, to limit the time of any presentation before the ACPB, and to ensure the orderly 
nature of the proceedings. In addition to personal appearances made on behalf of the 
individual being considered for clemency or parole, victims, victim’s families, and 
representatives may also appear, at no expense to the Government, to present 
information concerning the impact of the offenses committed by the individual being 
considered for clemency or parole on the victim or the victim’s family. The ACPB 
retains absolute authority to determine who may be permitted to appear, to limit the 
time of any presentation before the ACPB, and to ensure the orderly nature of the 
proceedings in connection with the victims and their families, as well. 
 
d. Notification and privacy rights. The ACPB Chairperson and his or her staff may 
discuss clemency or parole cases with the following individuals consistent with the 
privacy rights of the individual concerned: 
 
(1) The individual concerned. 
(2) The individual’s family, next of kin, or authorized representative. 
(3) The victim, victim’s family, next of kin, or authorized representative.  Department 
of Defense Directive 1030.1 requires notice to victims and witnesses, who request, 
whenever there is any change in prisoner status. Changes in status that may require 
such notification include clemency that results in parole or other release from 
confinement, including restoration to duty. Correctional facility commanders will 
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ensure that victims are notified of their right to personal appearance before the ACPB, 
or to submit matters in writing or by audio/video tape. 
 

USAF Air Force policy on consultation with victims of crime during the military justice 
process is found in AFI 51-201, Administration of Military Justice, under Victim and 
Witness Assistance Program Chapter 7, para. 7.12.12., as follows: 
 
7.12.12. Under ordinary circumstances, consult with the victim and obtain their view 
concerning:  
 
7.12.12.1. Decisions not to prefer charges;  
 
7.12.12.2. Dismissal of charges;  
 
7.12.12.3. Pretrial restraint or confinement, particularly an accused’s possible release 
from any pretrial restraint or confinement;  
 
7.12.12.4. Pretrial agreement negotiations, including PTA terms;  
 
7.12.12.5. Plea negotiations;  
 
7.12.12.6. Discharge or resignation in lieu of trial by court-martial; and  
 
7.12.12.7. Scheduling of judicial proceedings where the victim is required or entitled 
to attend.  
 
7.12.13. Consultation may be limited when it could endanger the safety of the victim 
or a witness, jeopardize an ongoing investigation, disclose classified or privileged 
information, or unduly delay disposition of an offense. Although the victims’ views 
should be considered, nothing in the VWAP limits the responsibility and authority of 
officials involved in the military justice process from taking any action deemed 
necessary in the interest of good order and discipline and the prevention of service-
discrediting conduct. 
 
Air Force policy does not specify how the consultation should occur.  Typically in 
practice the consultation would be orally if the victim is not represented by a Special 
Victims’ Counsel (SVC).  If a victim is represented by an SVC, the legal office has 
ethical obligations to contact the victim (a represented person) through their SVC.  
IAW The Judge Advocate General’s Victim and Witness Assistance Program 
Memorandum, 19 Aug 13, trial counsel and victim liaisons ensure they have a clear 
agreement with the SVC regarding which matters they may discuss directly with the 
SVC’s client.  (Atch 5)   Communications with SVCs frequently take place in writing, 
with the SVC memorializing the victim’s input in writing and providing this input to 
the legal office. 

USN In addition to the guidance provided in DD Forms 2701, 2702, 2703 & 2704, the Navy 
Judge Advocate General and Commander, Naval Legal Service Command 
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promulgated a Victim and Witness Assistance Program (VWAP) instruction 
(JAG/COMNAVLEGSVCCOM INSTRUCTION 5800.4A enclosed) to ensure all 
victims are informed during the entire court- martial process.  Although 
communication with victims is directed, specific guidance as to whether it occurs 
orally or in writing is left to the discretion of the Trial Counsel, with limited 
exceptions. 
 
The Navy JAG VWAP instruction provides that “[v]ictims have a designated advisory 
role in decisions involving prosecutorial discretion, such as whether to prefer and refer 
charges, to dismiss charges, to seek disposition other than at court-martial, and to plea-
bargain, including to enter into a pre-trial agreement.”  The instruction mandates that 
Trial Counsel ensure victims are aware of their rights to act in an advisory capacity 
and where a victim choses to exercise that right, “Trial Counsel shall ensure the 
victim's views concerning prosecution and plea negotiations are obtained, 
documented, and forwarded to the convening authority prior to the specific decision or 
disposition.”  Although the views of the victim as to disposition do not dictate the 
decision of the Convening Authority, these views are a factor the Convening 
Authority should consider under Rule for Court-Martial 306. 
 
During the investigation, preferral and referral stages, trial counsel confer with the 
alleged victim regarding the initial appearance of the suspected offender before a 
judicial officer at a pretrial confinement hearing or at an Article 32 investigation.  
Trial Counsel advise the victim of the pretrial confinement status of the suspected 
offender, whether the suspected offender will remain in pretrial confinement and when 
the suspected offender is released from confinement, if release occurs before or during 
the processing of the case.  Trial Counsel has a responsibility to confer with the victim 
when charges are forwarded for investigation at an Article 32 hearing and/or referred 
to a court-martial. If there is a decision not to prefer charges against the suspected 
offender or there is a decision to handle a case via alternative disposition, to dismiss 
charges or to enter into a pretrial agreement, the trial counsel is under an obligation to 
confer with the alleged victim on the terms of the potential agreement. 
 
Throughout the process, the trial counsel is required to inform the victim of the 
scheduling of each court proceeding and any scheduling changes affecting the 
appearance of the victim or any witnesses scheduled to attend the proceedings.  Post-
referral to court-martial, the trial counsel confers with the victim on the findings of the 
court, the sentence adjudged and the convening authority's action concerning the 
findings and the sentence. 
 
Additionally, in cases where sexual assault victims avail themselves of the Navy 
Victims' Legal Counsel (VLC) Program, the sexual assault victims are advised of 
specific rights and informed in writing by the VLC.  Throughout the entire process, 
VLC coordinate with trial counsel to ensure all relevant information is being provided 
to the victim as required.  In many instances, victims will receive information and 
status reports from several different sources, including victim advocates, SARCs, 
VLC and trial counsel.  VLC may also assist alleged victims in a military justice 
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proceeding, such as a court-martial or Article 32 pretrial investigation, when the 
victim is afforded an opportunity to be present and be heard.  When necessary and 
appropriate, VLC will present facts and legal arguments to the court on the victim's 
behalf. 

USMC Pursuant to MCO 5800.14 (Victim Witness Assistance Program), the trial counsel 
is required to consult with the victim throughout the trial process and specifically 
must confer with the victim to ensure adequate pretrial protection from the 
accused and about any decision to dispose of an alleged offense at a court-martial, 
non-judicial punishment, or administrative separation proceeding.  This 
requirement is in addition to the guidance in the discussion to RCM 306(b) that 
says prior to making a disposition decision, a convening authority should consider, 
along with other factors, “the views of the victim as to disposition.”  The victim is 
generally given the opportunity to give his or her views in writing to the 
convening authority, but this is not a requirement.  Pursuant to MCO 5800.14, the 
trial counsel must also notify the victim about the apprehension of the accused, the 
release or escape of the accused, and any public proceedings, whether at a court-
martial or at an administrative hearing, and the victim’s right to be present at those 
proceedings.  If any motions are litigated involving Military Rules of Evidence 
412 (prior sexual acts or sexual predisposition), 513 (communication with a 
psychotherapist), or 514 (communications with a victim advocate), the trial 
counsel must consult with the victim about the opportunity to be heard on these 
issues and provide written copies of the motions pursuant to the applicable judicial 
circuit rules and LRM v. Kastenberg 72 M.J. 415 (C.A.A.F. 2013).  During the 
post- trial process, a convening authority can “consider victim statements on the 
impact of crime” in accordance with DoD Directive 1030.1.  Finally, MCO 
5800.14 provides the victim the right to be heard during any public proceeding 
about the parole or release of the accused and to be consulted about receipt of the 
complete record of trial pursuant to Article 54(e), UCMJ including any decision 
made by the convening authority regarding clemency for the accused. 
 
Whenever a sexual assault victim wishes to exercise any of the rights to be heard 
as identified above, they can now be assisted by a Victims Legal Counsel (VLC).  
See Question 4 in the USMC RFI submission of November 5, 2013 for a detailed 
explanation of the Marine Corps’ Victims Legal Counsel Office (VLCO). 

USCG Prior to the military justice process, if a victim wishes to obtain services from a 
SARC, the SARC reviews Coast Guard Form 6095 with the victim to review the 
victim’s rights.  With respect to the military justice process, existing victim rights are 
specifically provided in the Manual for Courts‐Martial: the right to attend and be 
heard regarding admissibility of sexual behavior or predisposition evidence in sexual 
assault cases (M.R.E. 412) , the right to be present at military justice proceedings 
(M.R.E. 615), the right to provide the victim’s view to the convening authority 
regarding the initial disposition of the offense (R.C.M. 306 Discussion), the right not 
to be compelled to make statements or produce evidence when that evidence is not 
material and tends to degrade a person (M.R.E. 303), the right to receive a copy of the 
record of trial when a victim testified in a sexual assault case (Article 54, UCMJ), and 
the right to be heard through counsel (LRM v Kastenberg, decided 18 July 2013). 
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There are no other requirements that the government confer with a victim, but the 
victim of a sexual assault is likely one of the government’s key witnesses. If an 
unrestricted report is made, the witness is typically interviewed by CGIS to obtain the 
victim’s statement and the trial counsel should review the witness’s testimony with the 
witness prior to having the witness testify. The Coast Guard Military Justice 
Manual, Commandant Instruction M5810.1E, at Section 3.M., contains victim‐witness 
protection policies for the Service, including a requirement to inform victims at any 
significant stage of the military justice process. (Paragraph 3.M.4. (a),(3)). Section 
3.M.6 requires that a “representative of the Convening Authority (usually the trial 
counsel or the Staff Judge Advocate) should ordinarily consult with a victim to gain 
the victim’s views on dismissal of charges, a decision not to prefer or refer charges, 
pretrial restraint, and negotiations for pretrial agreements. 

 
  










































