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92.  (Services)  What opportunities does a victim of sexual assault have to be heard during the 
pretrial, merits, sentencing, and post-trial phases of a court-martial? 
USA Victims have the opportunity to be heard, depending on the circumstances of the case, 

in the pretrial, merits, sentencing, and post-trial phases of a court-martial.  On the 
merits and on sentencing, victims are typically the primary government witness. 
 
For pretrial proceedings, Army Regulation 27-10, paragraph 17-15 directs that, when 
appropriate, the trial counsel will consult with the victim concerning decisions not to 
prefer charges, decisions concerning pretrial restraint, pretrial dismissal of charges, 
negotiations of pretrial agreements and their potential terms.  Army Regulation 600-
20, paragraph 8-5o(21) requires commanders to, when appropriate, consult with the 
victim on pretrial and charging decisions. 
 
Victims will now have a formalized role in post-trial proceedings before the 
convening authority. The Joint Service Committee on Military Justice (JSC) has 
drafted an Executive Order creating a new Rule for Court-Martial, 1105A (Matters 
submitted by the victim), which will allow named victims in the charge sheet to 
submit matters to the convening authority prior to action.  These matters will be 
attached to the Staff Judge Advocate Recommendation.  In addition, the Fiscal Year 
14 NDAA revises Article 60 to provide the victim an opportunity to submit matters 
for consideration by the CA in any case in which findings and sentence have been 
adjudged for an offense that involved a victim. 
 
In the Army, the victim also has an opportunity to be heard in the appellate process 
and at the parole and clemency stages.  An Army Victim Witness Liaison assigned to 
the Army Court of Criminal Appeals notifies all victims when an offender’s case 
reaches appellate review. This victim witness liaison provides written information 
about the appellate process and offers personal contact for any victim with questions 
or concerns. Victims are notified of, and may attend, oral arguments at the appellate 
court and are provided with copies and explanations of court decisions.  
Victim Witness Liaisons at the Army Corrections Command also notify victims, upon 
election, of the offender’s place of confinement, projected minimum release date, 
change in status or transfer, scheduling of clemency or parole, and release.  
 
At the Army Parole and Clemency Board, victims are provided the opportunity to 
either submit a written impact statement or appear in person and speak to any matters 
the victim wishes. Army Victim Witness Liaisons at the local installations are trained 
to educate victims about this process and advise victims to provide impact statements 
immediately after the verdict that can be updated in the future.   

USAF Victims have both a right to consult with the government at certain stages of the case 
involving their alleged perpetrator and the right to be heard at certain stages of 
military justice proceedings in which they are a victim.   
 
Pretrial 
 



 
 

Narrative responses have been consolidated by the Response Systems Panel (RSP).  Please forgive 
formatting errors in text and data.  Source documents for narrative responses can be obtained by 

contacting the RSP. 

Article 32, UCMJ, does not provide a right for a victim to be heard during Article 32 
pretrial hearings.  If a victim is called to testify as a witness for the government or 
defense during the hearing, their testimony will be taken under oath and they will be 
subject to cross-examination. 
 
Military Rules of Evidence (MRE) 412, 513, and 514 provide victims with “a 
reasonable opportunity to attend…and be heard” at the hearing the military judge 
conducts prior to ordering production or admission of evidence trial or defense 
counsel seek to admit pursuant to these rules.  LRM v. Kastenberg (Atch XX) 
discusses a victim’s right to be heard in the context of whether the right to be heard 
includes the right to be heard through counsel.  In the decision, the Court of Appeals 
for the Armed Forces ruled that a “reasonable opportunity to be heard at a hearing 
[under MREs 412 and 513 (also, while not specifically discussed in LRM, MRE 514, 
the victim advocate privilege, seems to be encompassed as well)] includes the right to 
present facts and legal argument, and that a victim or patient who is represented by 
counsel be heard through counsel.”  In the decision, CAAF also stated that: 
1. The right to be heard through counsel is not absolute.  A military judge has 
discretion under Rule for Court-Martial 801, and may apply reasonable limitations, 
including restricting the victim or patient and their counsel to written submissions if 
reasonable to do so in context.  If counsel indicates at a MRE 412 or 513 hearing that 
the victim’s or patient’s interests are entirely aligned with those of trial counsel, the 
opportunity to be heard could reasonable be further curtailed. 
2. MREs 412 and 513 do not create a right to legal representation for victims or 
patients who are not already represented by counsel. 
3. MREs 412 and 513 do not create a right for the victim or patient to appeal an 
adversary evidentiary ruling.   
 
Merits 
 
Victims do not have a right to be heard during the merits of the case.  Either the 
government or the defense may call the victim as a witness in their case in chief and/or 
on rebuttal.  The victim’s testimony will be taken under oath and they will be subject 
to cross-examination. 
 
Sentencing 
 
Victims do not have a right to be heard during the pre-sentencing phase of the court-
martial.  However, the government has the opportunity to present evidence in 
aggravation pursuant to RCM 1001 and victims of crime frequently testify as 
government witnesses pursuant to this rule.  Victims who testify during pre-sentencing 
do so under oath and are subject to cross-examination.  Victims do not have the right 
to give an unsworn statement during pre-sentencing.  
 
Post-Trial 
 
Pursuant to Air Force policy, in Air Force courts-martial resulting in a conviction of 
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the victim’s perpetrator for an offense in which the victim is named, the victim has a 
right to provide a written victim impact statement for consideration by the convening 
authority.  Procedures for notifying a victim of the opportunity to submit a victim 
impact statement are outlined in AFI 51-201, Administration of Military Justice, 
Section 9D as follows: 
 
9.9. Post-Trial Submission of Victim Impact Statements. Immediately following trial, 
or as soon thereafter as practicable, the trial counsel or designee generates a letter to 
each victim, if any, notifying them about the accused’s result of trial. The trial counsel 
or designee should personally serve this letter on the victim(s), or his or her Special 
Victims’ Counsel if applicable, at the same time as the DD Form 2704, 
Victim/Witness Certification and Election Concerning Prisoner Status. The SJA of the 
wing where the court-martial occurred signs the letter. This letter invites the victim(s) 
to provide input, in the form of a written victim impact statement, to the convening 
authority’s SJA, as to whether or not the convening authority should approve the 
findings and sentence or grant some form of clemency. The letter provides that the 
victim has 10 calendar days to submit a statement and states the time and date by 
which their statement must be received in order to be considered. It also advises that 
any statements will be provided to the accused and defense as part of the post-trial 
process and that the defense will have an opportunity to comment on it as a part of 
their post-trial submission to the convening authority. See Figure 9.2. Like the 
accused, a victim can request a one-time extension.  
 
9.9.1. Eligible victims may consult with a legal assistance attorney or Special Victims’ 
Counsel about the results of the court-martial and the post-trial process IAW AFI 51-
504, Legal Assistance, Notary, and Preventive Law Programs. The trial counsel or 
designee may explain the post-trial process to victims IAW DD Form 2703, Post-Trial 
Information for Victims and Witnesses of Crime.  
 
9.9.2. SJAs should generally not delay processing post-trial matters as a result of these 
statements. For example, they should not delay providing the SJAR and post-trial 
paperwork to the accused and defense counsel in order to try to locate a victim who is 
not readily available or who chooses to provide a statement after the time and date set 
forth in the letter from the SJA to the victim. This applies to victims of all crimes to 
include, but not limited to, sexual assault, larceny, etc. 
 
9.10. Service of Victim Impact Statements. Serve the victim impact statements, if any, 
on the accused and defense counsel at the same time as the ROT. Generally, the victim 
impact statements should be provided as attachments to the SJAR. If an SJA decides 
to accept a victim impact statement that is received after the SJAR and ROT have 
been served on the accused and defense counsel, the SJA shall serve the victim impact 
statement on the accused and defense counsel at that time, re-starting the 10 days 
provided for the accused to respond. 
 
Figure 9.2. Sample Letter to Victim Regarding Victim Impact Statement Submission  
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[Letterhead]  
 
(Date)  
 
MEMORANDUM FOR (Grade and Name of Victim)  
 
FROM: (JA Office and Grade and Name of Base level SJA)  
 
SUBJECT: Submission of matters, United States v. (Grade and Name of accused)  
 
1. On (Date of conviction), (Current grade and name of the accused) was convicted by 
(Type of Court-Martial) of (Insert charges and specifications). For these crimes, 
(he/she) was sentenced to (Sentence). The next step in the process is for the 
Convening Authority, (grade and name of Convening Authority), to decide whether to 
approve all or any portion of the findings and sentence. I am writing to let you know 
how you can provide input to (me) (the Convening Authority’s Staff Judge Advocate 
(SJA)) for the Convening Authority’s consideration.  
 
2. Now that (current grade and name of the accused) has been found guilty, (his/her) 
case will be reviewed by the Convening Authority. (He/She) will determine whether 
to approve the findings and sentence. Before the Convening Authority takes action, (I) 
(the Convening Authority’s SJA) will, pursuant to Rules for Courts-Martial (RCM) 
1106, submit a recommendation to (him/her), with a copy to defense counsel. (I) (the 
Convening Authority’s SJA) will review the record of trial and advise the Convening 
Authority on whether the court-martial was lawfully constituted and had jurisdiction 
over the accused and each offense, whether any errors were committed which 
materially prejudiced (his/her) substantial rights, whether there is enough evidence in 
the record to support each finding of guilty, and whether the adjudged sentence is 
lawful. Per RCM 1107, the Convening Authority can approve the sentence as 
adjudged, approve a lesser sentence, or disapprove the sentence entirely. The 
Convening Authority can also disapprove some or all of the findings of guilt. 
However, (he/she) cannot take any action that makes the verdict or sentence worse, 
i.e. (he/she) cannot add charges or more punishment.  
 
3. You may submit a statement in writing to (me) (the Convening Authority’s SJA) for 
consideration in advising the Convening Authority. The choice is entirely yours. This 
statement could describe the impact (Current grade and name of the accused)’s crime 
had on your life. You may also discuss whether you believe the Convening Authority 
should approve the findings and sentence or grant some form of clemency. However, 
this statement should not reference any crimes for which (Current grade and name of 
the accused) was not convicted of by the court-martial in order to avoid any prejudice 
to (his/her) post-trial rights.  
 
4. If you want to submit a statement, please provide it to me no later than (time/date) 
at the following office or email address: (office address) (email address). Your 
signature is required on any statement submitted. [I will then provide your letter to the 
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Convening Authority’s SJA.] If you submit a statement, we will provide it, along with 
all of the relevant trial related documents, to (Current grade and name of the Accused) 
and (his/her) attorney. (Current grade and name of the accused) and (his/her) attorney 
will then have an opportunity to provide our office with anything they want the 
Convening Authority to consider when making (his/her) decision on whether to 
approve the findings and sentence.  
5. (If eligible)You may also consult with (a legal assistance attorney) or (Special 
Victims’ Counsel) on whether to submit a victim impact statement and the contents of 
such a statement IAW AFI 51-504, Legal Assistance, Notary, and Preventive Law 
Programs. 
 
________________________________  
(NAME), (Grade), USAF  
Staff Judge Advocate 
 
1st Ind, (Grade and Name of Victim)     Date:  
 
MEMORANDUM FOR (JA Office and Grade and Name of Base level SJA) 
  
I understand that I may provide a statement to (the Convening Authority’s Staff Judge 
Advocate (SJA)) for consideration in advising the Convening Authority on whether to 
approve all or any portion of the findings and sentence. (I am submitting the attached 
statement) (I do not intend to submit a statement) 
(Grade and Name of Victim) 
 
2nd Ind, (JA Office and Grade and Name of Base level SJA)  
 
MEMORANDUM FOR (Grade and Name of Victim)  
 
((Grade and Name of Victim) provided a statement) ((Grade and Name of Victim) did 
not provide a statement)  
(NAME), (Grade), USAF  
Staff Judge Advocate 
 
Clemency and Parole Consideration 
 
Victims have a right to make a statement to the Clemency and Parole Board on how 
the crime affected them.  The statement may be on audio or video tape or in writing 
and sent to the Service Clemency and Parole Board.  A personal appearance before the 
Board may also be permitted.  Victims are informed of this right via DD Form 2703, 
Post-Trial Information for Victims and Witnesses of Crime. (Atch XX)  In order to 
exercise this right a victim must fill out DD Form 2704, Victim/Witness Certification 
and Election Concerning Inmate Status, in order to be notified of the dates of any 
clemency and parole hearings. (Atch XX)  The trial counsel or designee provides the 
victim with DD Forms 2703 and 2704 and explains to the victim their post-trial rights.  
The trial counsel or designee completes the DD Form 2704 and sends one copy to the 
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Central Repository, Headquarters Air Force Security Forces Center, one copy to the 
confinement facility where the accused is in post-trial confinement, and gives a 
redacted copy to the victim.  AFI 51-201, paras. 7.18.3. and 7.18.4. 
 
AFI 31-205, The Air Force Corrections System, para. 10.6.14, provides that included 
in the disposition board case file that is forwarded to the Air Force Clemency & Parole 
Board is “A statement from the confinement/corrections facility's victim/witness 
coordinator that all individuals enrolled in the Victim/Witness Program were informed 
of the disposition board hearing by written notification, the date of the notification and 
whether or not victim impact statements were submitted.  If victim impact statements 
were submitted, they shall be attached and included in the disposition board case file.” 
 
AFI 31-205, para. 10.8.6, provides that the Air Force Clemency & Parole Board 
considers any written, audio, or video material sent by or on behalf of victims. 
 
AFI 51-201 http://static.e-publishing.af.mil/production/1/af_ja/publication/afi51-
201/afi51-201.pdf  
 
AFI 31-205 http://static.e-publishing.af.mil/production/1/af_a4_7/publication/afi31-
205/afi31-205.pdf 
 

USN Victims of sexual assault have the opportunity to provide input to NCIS, Trial 
Counsel, and the Convening Authority on a sexual assault case, via the Trial Counsel 
and newly established Victims’ Legal Counsel, during all phases of investigation and 
disposition, including court- martial.  The discussion accompanying Rule for Courts-
Martial 306(b) provides that in making a disposition decision, the Convening 
Authority should consider – among other factors – “the views of the victim as to 
disposition.”  When desired by a victim, Victims' Legal Counsel (VLC) assist and 
facilitate communication with the Trial Counsel and other parties on behalf of the 
victim.  During the pretrial phase, the victim is consulted on whether they wish to 
cooperate with the investigation and prosecution and their desires regarding preferral 
of charges, prosecution or administrative alternatives.  Input is obtained from victims 
regarding any negotiated pleas and other pre-trial agreement terms.  Sexual assault 
victims are also consulted on military protective orders and pretrial confinement 
regarding the alleged offender and whether confinement should continue, if ordered.  
Prior to dismissal of any and all charges, victims are contacted, informed and given 
the opportunity to provide input to the convening authority. 
 
Article 32 
The most serious sexual assault cases are litigated at a general court-martial preceded 
by an Article 32 Hearing.  An Article 32 hearing is the preliminary investigation into 
the charges to determine if reasonable grounds exist to believe the accused committed 
the crimes charged. Victims' Legal Counsel assist victims in understanding how an 
Article 32 is conducted and informs them of possible questions.  A victim is 
sometimes called as a witness at an Article 32 hearing.  A civilian victim cannot be 
compelled to testify at an Article 32 hearing.  When requested to testify, a civilian 
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victim can choose whether or not to do so. A victim has a right to be heard before any 
evidence is offered concerning the victim’s prior sexual behavior or sexual 
predisposition is admitted into evidence both at the Article 32 hearing and at trial.  
Mil. R. Evid. 412(c)(2).  The victim may be heard through counsel.  LRM v. 
Kastenberg, 72 M.J. 364 (C.A.A.F. 2013).  A victim has similar protections with 
regard to disclosure of confidential statements to a psychotherapist made for the 
purpose of facilitating diagnosis or treatment of the victim’s mental or emotional 
condition or confidential statements to a victim advocate.  Mil. R. Evid. 513(e)(2); 
Mil. R. Evid. 514(e)(2).  VLC may work alongside the trial counsel in preparing the 
victim for an Article 32 hearing, including testifying if required. 
 
Court-Martial 
Victims of sexual assault are often called by the prosecution to testify during the 
merits of a court-martial as to the facts of the assault.  This is the victim's opportunity 
to testify as to what happened. Victims' Legal Counsel work in coordination with the 
trial counsel to ensure the victim understands the process, the different roles of the 
participants in the court-martial proceeding, likely questions to be asked and provides 
other advice to the victim before testifying. 
 
Sentencing 
During sentencing, the victim may testify regarding impact of the offense.  This 
testimony may include emotional, physical and financial effects.  If the allegations 
result in a plea of guilty, the victim may not be called to testify in person but, as part 
of a pre-trial agreement, may provide a sworn statement or the parties may enter into 
stipulations of fact of expected testimony which can be submitted as part of the 
government's case in sentencing. Additionally, the victim can make a post-trial 
submission to the convening authority.  DoD Directive 1030.1 expressly authorizes 
the Convening Authority to “consider victim statements on the impact of crime.” DoD 
Directive 1030.1, ¶ 4.5 (Apr. 13, 2004).  VLC can assist victims of sexual assault in 
drafting their statements. 
 
Clemency and Parole Board 
Military inmates are eligible for clemency and are also eligible for parole 
consideration after they have completed one third of their confinement, and every year 
thereafter.  Sexual assault victims may make a statement to the Clemency and Parole 
Board regarding how the crime affected them. The statement may be on audio or 
video tape or in writing.  VLC are available to assist sexual assault victims in 
preparing their statements to the Clemency and Parole Board regardless of the format 
elected by the victim. 

USMC Pursuant to MCO 5800.14 (Victim Witness Assistance Program), prior to trial, the 
victim has the right to consult with the trial counsel about his or her case.  
Additionally, MCO 5800.14 requires the trial counsel to consult with the victim about 
the victim’s need for reasonable protection from the accused and about any 
disposition decision by the convening authority.  The victim must also be notified 
about any public proceedings involving the case, whether they are administrative or 
judicial. If the defense files any motions to obtain or use during the court-martial any 
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protected information related to the victim pursuant to Military Rules of Evidence 
412 (prior sexual acts or disposition), 513 (communications with a psychotherapist), 
or 514 (communications with a victim advocate), the victim has a right to be heard 
through counsel on the motion.  Finally, if any of the victim’s records or belongings 
are subject to subpoena, the victim has the right to be heard on a motion to quash the 
subpoena pursuant to Rule for Court-Martial 703(f)(4)(C). 
 

On the merits, the victim always has the opportunity to testify regarding the 
offenses at issue and may be heard on any issues that arise regarding Military Rules of 
Evidence 412, 513, or 514.  During sentencing, if the accused is convicted of any 
offenses involving the victim, the victim has the opportunity to be heard on the 
financial, social, psychological, and medical impact that the accused’s offense had 
upon the victim pursuant to Rule for Court-Martial 1001(b)(4). Finally, after the 
trial, the victim has the right to be reasonably heard at any public proceeding 
involving the release, plea, or parole of the accused pursuant to MCO 5800.14 and to 
obtain a copy of the record of trial pursuant to Article 54(e) UCMJ. 
 

Whenever a sexual assault victim wishes to exercise the right to be heard as 
identified above, they can now be assisted by a Victims Legal Counsel (VLC).  See 
Question 4 in the USMC RFI submission of November 5, 2013 for a detailed 
explanation of the Marine Corps’ Victims Legal Counsel Office (VLCO). 

USCG If the victim has made an unrestricted report, it is likely the victim is participating in a 
court‐martial process as a witness. If an Article 32 is held, the victim‐witness is 
critical to the pretrial investigation. However, a civilian victim cannot be compelled to 
testify at an Article 32 hearing, so when requested to do so, a civilian victim can 
choose whether to testify at an Article 32 investigation. Pretrial investigations are 
governed by R.C.M. 405, which states in pertinent part that military rules of evidence 
301, 302, 303, 305, 412 and section V apply to pretrial investigations. At a court‐
martial, the victim‐witness will also have the opportunity to testify and participate in 
the process to determine admissibility of M.R.E. 412 evidence. If there is an intention 
to submit 412 evidence, the military judge must conduct a closed hearing and may call 
the victim‐witness who must be afforded a reasonable opportunity to attend and be 
heard, either personally or through their Special Victim’s Counsel.  A victim‐witness 
may also participate at sentencing if called to testify by the prosecution, the defense, 
and/or the fact finder. Pursuant to R.C.M. 1001(e) witnesses may testify during 
presentence proceedings subject to the discretion of the military judge and subject to 
the limitations in 1001(e)(2). Finally, a victim‐witness might participate in a post‐trial 
proceeding to correct an error, omission or improper or inconsistent action by the 
court‐martial. If a witness were to have information appropriate for post‐trial sessions 
per R.C.M. 1102, the military judge could give the witness an opportunity to be heard. 
A 39(a) Session may be called upon a motion by counsel or the military judge to 
inquire into matters that arise after trial that substantially affect the legal sufficiency of 
the findings of guilty. 

 
  




































































































































































