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Appendix D: Independent Judiciary Report of the Joint Service Committee on 
Military Justice 



GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE 
1600 DEFENSE PENTAGON 

WASHINGTON, 0. C. 20301-1600 

FEB 1 2 2001 
GENERAL COUNSEL 

The Honorable Susan J. Crawford 
Chief Judge, U. S. Court of Appeals for the Anned Forces 
450 E Street, NW 
Washington, D.C. 20442 

Dear Chief Judge Crawford: 

Then-Chief Judge Walter T. Cox, ill, writing on behalf of the Code Committee, 
requested the Department of Defense General Counsel to initiate a review by the Joint Service 
Committee on Military Justice (JSC) of whether the creation of an "independent judiciary" is 
either feasible or desirable. Chief Judge Cox provided several issues the Code Committee 
thought should be considered. The General Counsel requested the Chair, JSC, study this issue as 
one of several reviews the Code Committee proposed. To conduct this study, the JSC was 
augmented with an ad hoc fudependent Judiciary Working Group. This working group was 
comprised of 1 0 trial and appellate military judges and a judge advocate assigned to the Navy 
Appellate Government Division. All Services were represented. 

The enclosed Independent Judiciary Working Group's report represents its year-long 
review of the issues, including its survey of the Services' then-sitting trial and appellate military 
judges. This report is forwarded for the Code Committee's consideration. 

Enclosure 

Sincerely, 

~J/fb(JcU-
Daniel J. Dell'Orto 

Acting 
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DEPARTMENT OF THE AIR FORCE 
AIR FORCE LEGAL SERVICES AGENCY (AFLSA) 

The Honorable Douglas A. Dworkin 
Department of Defense General Counsel 
Washington, D.C. 20301 

Dear Mr. Dworkin: 

·1 0 JAff 2001 

We are pleased to submit the attached report of the DoD Joint Service Committee on 
Military Justice (JSC) that examines the desirability and the feasibility of an "independent 
judiciary." 

This report reflects twelve months of work by an ad hoc working group to the JSC 
composed of active duty trial and appellate judges. Their report concludes that an "independent 
judiciary" is desirable and feasible and currently exists. The JSC believes, consistent with their 
report, that it is not necessary to make Legislative measures to protect judges from unlawful 
command influence. Nor do we believe that MCM amendments are needed. We do note that the 
report recommends that the Services, to the extent feasible, implement set terms for their judges. 

Very respectfully, 

Joint Service Committee 



DEPARTMENT OF THE AIR FORCE 
AIR FORCE liEGAL SERVICES AGENCY (AFLSA) 

18 September 2000 

MEMORANDUM FOR DoD JOINT SERVICE COMMITTEE ON MILITARY JUSTICE 

FROM: AFLSA/JAJT 
112 Luke Avenue, Ste 301 
Bolling AFB DC 20332-5113 

SUBJECT: Independent Judiciary Report 

I. EXECUTfVESU~Y 

a. Establishment. On 20 August 1999, Col James R. Van Orsdol, USAF, Acting Chair, DoD 
Joint Service Committee (JSC) on Military Justice, appointed Colonel Michael B. McShane, 
USAF, Chief Trial Judge, as chairman of an ad hoc JSC working group. 

b. Purpose. The ad hoc JSC working group was created to study whether the creation of an 
"independent judiciary" is either feasible or desirable. The purpose of this ad hoc working 
group was, in part, to examine whether the existing measures adequately protect the 
independence of the trial and appellate judges serving in the United States Armed Forces. The 
ad hoc working group had its birth when The Honorable Walter T. Cox, III, served as Chief 
Judge of the Court of Appeals of the Armed Forces, and raised this issue for consideration. 
Interest in the issue is not confmed to the military as the issue is being debated by the public as 
well, and may well reflect the current interest in Congress in the mechanism of panel selection 
and similar issues. 

At the completion of the study, the ad hoc JSC working group was required to report its findings· 
and recommendations. This is the Final Report. · 

c. Specific Objectives. The group began its work by reviewing the Charter provided by the JSC 
(Atch 1). The group then gathered information in an effort to address the objectives and the 
description of duties stated in the Charter. Specifically, the group's fundamental objective was to 
determine the desirability and feasibility of an "independent judiciary." The group was to review 
the present state of the law; gather the present structures and rules pertaining to each service's 
trial and appellate judiciary; address the need for and desirability of an independent judiciary; 
research the feasibility of an independent judiciary with potential solutions, if any, to include a 
merit selection process; fixed terms of office; independent promotion system based upon 
longevity rather than order of merit; procedures for handling grievances and misconduct; and the 
feasibility of an "all service" judiciary. Finally, if appropriate, the working group was to provide 
draft proposed legislation or regulations. 

d. Group Composition. The group consisted of five voting members and six non-voting 
members. The voting members were: Colonel Michael B. McShane, Chief Trial Judge, USAF 
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Trial Judiciary; Colonel Larry S. Merck, Appellate Judge, United States Army Legal Services 
Agency (USALSA), Army Court of Criminal Appeals; Captain Peter J. McLauglin, Chief Trial 
Judge, Navy-Marine Corps Trial Judiciary; Captain Lane I. McClelland, Chief, Coast Guard 
Office of Claims and Litigation, and Appellate Judge, Coast Guard Court of Criminal Appeals; 
and Lt Colonel Kip J. Naugle, USMC, Appellate Judge, Navy-Marine Corps Court of Criminal 
Appeals. The non-voting members were: Colonel Linda Strite Murnane, USAF, Trial Judge, 
Eastern Judicial Circuit; Lt Colonel Barbara G. Brand, USAF, Deputy to the Chief Trial Judge; 
Colonel Gary Smith, Chief Trial Judge, USA Trial Judiciary; Colonel Gary Casida, Appellate 
Judge, USALSA, Army Court of Criminal Appeals; Colonel Charles Trant, Appellate Judge, 
USALSA, Army Court of Criminal Appeals; and Lieutenant Jan O'Grady, JAGC, USN, 
Appellate Government Division. 

i 

e. Findings. An "independent judiciary" is desirable and feasible. The working group members 
agree it currently exists. Within the Uniform Code ofMiliuiry Justice, there are specific 
protections in place for the independence of the judiciary. It is not necessary to take further 
Legislative measures to protect the judges from potential unlawful command influence, as 
existing statutory provisions provide more than adequate protections to ensure a fair and 
impartial judiciary. 

f. Recommendations. Services that currently do not have a set term for judges implement one, 
if feasible. 

II. REPORT 

a. Establishment. See above. 

b. Purpose. See above. 

c. Specific Objectives. See above. 

d. Group Composition. See above. 

e. Methodology, Information and Products. 

I. The Independent Judiciary Working Group (IJWG) met monthly, with, at a minimum, all the 
services represented. Generally, meetings involved discussion of old business, new business and 
assignments for the future meetings. They averaged 90 minutes (Atch 2). 

2. Meetings began in October 1999, when Col Russell, Air Force Legal Services Agency 
(AFLSA)/JAJM and Chair of the DoD Joint Service Committee (JSC) on Military Justice, 
explained the tasking for this working group. The Charter, which was provided to all attendees, 
was reviewed (See Atch I). Col McShane became the working group chair. Each service had 
one equal vote on issues. The focus of the IJWG was to look at the feasibility and desirability of 
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an independent judiciary. If necessary, the IJWG would provide draft legislative proposals. 
Reporting requirements included quarterly updates be provided to Col Russell or Lt Col Jaster, 
AFLSA/JAJM. A final report from the Group was due 1 Nov 2000 (contrary to the date included 
in the tasking letter of 20 Aug 1999). 

3. The IJWG generally met monthly over the course of the year. Initially, each service worked 
on providing information and regulations that answered the first two objectives which were to 
review the present state of the law, and gather the present structures and rules pertaining to each 
service's trial and appellate judiciary. The IJWG then addressed the issue of determining the 
desirability and feasibility of an "independent judiciary." 

4. Law review articles, former Process Action Team (PAT) reports, and The Military Justice Act 
of 1983 Advisory Commission Report were researched and reviewed. The 1983 report examined 
very similar questions and included responses from judges, commanders and Staff Judge 
Advocates (SJA). Following this, sample questionnaires were drafted and analyzed. Discussions 
were held on determining the relevance of the questions and the exact target audience. Finally, a 
questionnaire was developed, approved and distributed to all the services' appellate and trial 
judges, both active and reserve (Atch 3). The questionnaires were collected and the results were 
grouped according to service, rank and experience (Atch 4 ). 

5. The IJWG reviewed the data gathered from the questionnaire and discussed at length exactly 
what conclusions might legitimately be drawn from the data. Based upon the data, the IJWG 
reached conclusions contained in this report. ' 

f. Resources. The IJWG used their individual staffs to conduct the required research. In 
addition, input was received from all trial and appellate judges, both active and reserve, through 
their responses to the questionnaire. Meetings were hosted by the Air Force and conducted 
monthly in the AFLSA conference room located at Bolling AFB, D.C. 

III. FINDI-NGS. 

a. REVIEW OF THE PRESENT STATE OF THE LAW AND MILITARY JUDGES 

1. Uniform Code of Military Justice 

The military judge and the appellate military judge came into existence in 1969. Military Justice 
Act, Pub.L.No.90-632, §§ 2(9) and 2(28), 82 Stat. 1336-37, 1341 (Oct. 24, 1968). 

The term "military judge" means an official of a general or special court-martial detailed in 
accordance with section 826 ofthis title (article 26). Article 1(10), Uniform Code ofMilitary 
Justice (UCMJ). 

A military judge shall be detailed to each general court-martial. Subject to regulations of the 
Secretary concerned, a military judge may be detailed to any special court-martial. The 
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Secretary concerned shall prescribe regulations providing for the manner in which military 
judges are detailed for such courts-martial and for the persons who are authorized to detail 
military judges for such courts-martial. Article 26(a), UCMJ. 
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A military judge shall be a commissioned officer of the armed forces who is a member of the bar 
of a Federal court or a member ofthe bar ofthe highest court of a State and who is certified to be 
qualified for duty as a military judge by The Judge Advocate General of the armed force of 
which the military judge is a member. Article 26(b), UCMJ; Rule for Courts-Martial (RCM) 
502(c). 

The military judge of a general court-martial shall be designated by The Judge Advocate 
General, or his designee, of the armed force of which the military judge is a member for detail in 
accordance with regulations prescribed under Article 26(a), UCMJ. Article 26(c), UCMJ. 

The military judge shall be detailed, in accordance with regulations of the Secretary concerned, 
by a person assigned as a military judge and directly responsible to The Judge Advocate General 
or The Judge Advocate General's designee. The authority to detail military judges may be 
delegated to persons assigned as military judges. A military judge from one armed force may be 
detailed to a court-martial convened in a different armed force when permitted by The Judge 
Advocate General of the armed force ofwhich the military judge is a member. RCM 503(b). 

Unless the court-martial was convened by the President or the Secretary concerned, neither the 
convening authority nor any member of his staff shall prepare or review any report concerning 
the effectiveness, fitness, or efficiency of the military judge so detailed, which relates to his 
performance of duty as a military judge. Article 26(c), UCMJ. 

No authority convening a general, special or summary court-martial, nor any other commanding 
officer, may censure, reprimand, or admonish the court or any member, military judge, or 
counsel thereof, with respect to the findings or sentence adjudged by the court, or with respect to 
any other exercises of its or his functions in the conduct of the proceedings. No person subject to 
this chapter may attempt to coerce or, by any unauthorized means, influence the action of a 
court-martial or any other military tribunal or any member thereof, in reaching findings or 
sentence in any case, or the action of any convening, approving or reviewing authority with 
respect to his judicial acts. Article 3.7 (a), UCMJ. 

The military judge is the presiding officer in a court-martial. The military judge shall determine 
the time and uniform for each session of a court-martial; ensure that the dignity and decorum of 
the proceedings ate maintained; subject to the Code and the Manual, exercise reasonable control 
over the proceedings to promote the purposes of the rules and the Manual; rule on all 
interlocutory questions and all questions of law raised during the court-martial; and instruct the 
members on questions of law and procedure which may arise. RCM 801 (a). 



No court-martial proceeding, except the deliberations of the members, may take place in the 
absence of the military judge, if detailed. RCM 805(a). 

Each Judge Advocate General shall establish a Court of Criminal Appeals which shall be 
composed of one or more panels, and each such panel shall be composed of not less than three 
appellate military judges. Appellate military judges who are assigned to a Court of Criminal 
Appeals may be commissioned officers or civilians, each of whom must be a member of a bar of 
a Federal court or the highest court of a State. The Judge Advocate General shall designate as 
chief judge one ofthe appellate military judges of the Court of Criminal Appeals established by 
him. Article 66(a), UCMJ. 

No member of a Court of Criminal Appeals shall be required, or on his own initiative be 
permitted, to prepare, approve, disapprove, review, or submit, with respect to any other member 
of the same or another Court of Criminal Appeals, an effectiveness, fitness, or efficiency report, 
or any other report documents used in whole or in part for the purpose of determining whether a 
member of the armed forces is qualified to be advanced in grade, or in determining the 
assignment or transfer of a member of the armed forces, or in determining whether a member of 
the armed forces shall be retained on active duty. Article 66(g), UCMJ. 

The President shall prescribe procedures for the investigation and disposition of charges, · 
allegations, or information pertaining to the fitness of a military judge or military appellate judge 
to perform the duties ofthejudge's position. To the extent practicable, the procedures shall be 
uniform for all armed forces. Article 6a(a), UCMJ 

Each Judge Advocate General is responsible for the professional supervision and discipline of 
military judges and appellate military judges. RCM 109. 

2. Caselaw 

As early as 1976, the then Court of Military Appeals (CMA)1 was called upon to resolve whether 
a military judge was subjected to unwarranted command control in violation of Article 37, 
UCMJ, based upon his alleged imposition of lenient sentences in three cases. United States v. 
Ledbetter, 2 M.J. 37 (CM.A. 1976). CMA declined to engage in an official inquiry to question 
or justify any judge's decisions unless the inquiry was made by an independentjudicial 
commission established in accordance with the guidelines provided in the American Bar 
Association (ABA) Standards, The Function ofthe Trial Judge§ 9.l(a) (1972). However, the 

1 In 1994, Congress changed the name of the military appellate couns. The United States Coun of 
Military Appeals (CMA) is now the United States Coun of Appeals for the Armed Forces (CAAF) and 
the Couns of Military Review are now the Couns of Criminal Appeals. See Pub. L. No. 103-337, § 
924, 108 Stat. 2663 (1994). 
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Court did imply that congressional action providing for some type of tenure for all military 
judges would eliminate any appearance of judicial tampering. 

Following Ledbetter, and based upon a general concern about the appearance of unlawful 
command influence on military justice, The Military Justice Act of 1983 provided for the 
establishment of an Advisory Commission to study and make recommendations on several 
military justice issues, including "whether military judges, including those presiding at special 
and general courts-martial and those sitting on the Courts of Military Review, should have 
tenure." THE MILITARY JUSTICE ACT OF 1983, ADVISORY COMMISSION REPORT, 
COMMISSION RECOMMENDATIONS 2 (1984). Ultimately, the Commission rejected the 
notion of tenure for these judges, with dissents. 
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In NMCMR v. Carlucci, 26 M.J. 328 (C.M.A. 1988), The Judge Advocate General of the Navy 
ordered the Chief Judge to make the court's commissioners available for questioning by the 
Inspector General of the Department of Defense to answer questions regarding improper 
influence allegedly exerted against the judges in their review of a court-martial conviction. 
NMCMR petitioned the CMA for extraordinary relief in the nature of an injunction requesting 
the CMA to enjoin the Inspector General from unduly interfering with its member judges' 
deliberative processes. Citing the ABA Code of Judicial Conduct, Canon 1 (1972), the CMA 
observed that the first duty of judges is to uphold the independence and integrity of their courts. 
Equally important for the effective discharge of duties of a judge is confidentiality of judicial 
communications. The CMA expressed concern that the proposed investigation would violate the 
judicial privilege protecting confidential communications among the member judges and with 
their staff. In resolving the issue, the Court appointed an associate judge of the CMA to act as 
special master for the Court. The special master was authorized to enter such orders as he 
deemed necessary to assure that the Inspector General's investigation remained within 
permissible areas and did not improperly invade NMCMR's qualified judicial privilege, thereby 
maintaining the independence and integrity of the NMCMR. 

While holding that judicial independence is a necessary component of due process required for 
judges in criminal cases, the CMA has previously held that the Due Process Clause of the Fifth 
Amendment of the United States Constitution does not require fixed terms of office for military 
trial or appellate judges. United States v. Graf, 35 M.J. 450 (C.M.A. 1992). Rather, the Court 
concluded that the UCMJ provides the requisite independence for all military judges to meet the 
Fifth Amendment requirement without a fixed term of office. Among the provisions in the 
UCMJ for substantial independence and protection for military judges, the Court noted the 
availability of the following: ( 1) an administrative method of complaint against interfering 
superiors within the uniformed service itself (Article 138); (2) the preferral of charges and 
possible court-martial of any servicemember regardless of rank or grade, who improperly 
influences or attempts to influence a judge's findings or sentence (Article 98); and (3) petitioning 
to the CMA under the All Writs Act (28 U.S.C. § 1651(a)). Moreover, the Court specifically 
held that, based on Supreme Court precedent, the absence of fixed terms of office for military 
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judges did not offend traditional notions of fundamental fairness. However, the Court did 
recommend, should the President and Congress deem it appropriate to inquire into methods to 
improve the independence of military judges, that such an inquiry include confidential interviews 
of present or retired officers who serve or have served as military judges. In addressing whether 
military judges were actually independent since they served at the will of The Judge Advocate 
General, the Court concluded that exercise of the power to decertify or transfer a military judge 
based on a perception of the appropriateness of his findings and/or sentences violates Articles 26 
and 37 of the UCMJ. As an aside, the Court recognized a substantial difference between the 
words "tenure" and "term," stating that "tenure" generally indicates the right to hold office for an 
indefinite time, while "term" refers to holding office for a period of time within fixed limits. 

• 

In Weiss v United States, 510 U.S. 163 (1994), the United States Supreme Court held that the 
lack of a fixed term of office for military judges does not violate the Due Process Clause of the 
Fifth Amendment. The historical fact that military judges in the Anglo-American system have 
never had tenure is a factor that must be weighed in this calculation. Moreover, the applicable 
provisions of the UCMJ, and corresponding regulations, sufficiently insulate military judges 
from the effects of command influence. Thus, neither history nor current practice supports an 
assumption that a military judge who does not have a fixed term lacks the independence 
necessary to ensure impartiality. The Court held that "Congress has achieved an acceptable • 
balance between independence and accountability" by placing Judge Advocates General, who 
have no interest in the outcome of a case, in control of judges. In his concurring opinion, Justice 
Scalia commented, "a fixed term of office for a military judge never has been a part of the 
military justice tradition .... Courts-martial ... have been conducted in this country for over 200 
years without the presence of a tenured judge." 

In United States v. Mitchell, 39 M.J. 131 (C.M.A. 1994), the Court ofMilitary Appeals held, 
consistent with its prior decision in United States v. Graf, 35 M.J. 450 (C.M.A. 1992), that (1) 
the fact that The Judge Advocate General of the Navy prepares and signs Navy-Marine Corps 
Court of Military Review judges' fitness reports did not deprive the Court of independence or an 
appearance of independence so as to violate due process; and (2) judges of the Navy-Marine 
Corps Court of Military Review were not required to sua sponte disqualify themselves pursuant 
to RCM 902(a). Specifically, the Court determined that the fitness report evaluations 
complained of were authorized by Department ofthe Navy regulations; such regulations were not 
new; and Congress was clearly aware of such regulations when it amended Article 66(a), UCMJ 
in 1968, and created a court including appellate military judges. Regarding the Constitutional 
appearance of fairness claim, the Court found that the Supreme Court has required this issue to 
be decided from the perspective of a "reasonable judge," and upon a showing of a direct, rather 
than a speculative or remote, pecuniary interest in deciding the case unfairly. The Court also 
sensed dissatisfaction in the Navy appellate judges with respect to their officer fitness report 
system, but noted that any relief must come by way of legislation from Congress or by way of 
executive regulation from the President. 



Most recently, in United States v. Norfleet, 53 MJ 262 (CAAF 2000), the United States Court of 
Appeals for the Armed Forces held although the military judge's commander was involved in 
processing the charges and the request for discharge in lieu of court-martial, the actions taken by 
officers in the chain of command above both the military judge and the appellant created no risk 
that the military judge would fail to perform his normal judicial duties. 

The Court recognized there might be tension created by placement of the military judiciary 
within the officer personnel structure and military judges must be sensitive to particular 
circumstances that may require recusal. However, the fact that a judge may issue a ruling 
adverse to the interests of superior officers does not in and of itself preclude those judges from 
exercising independence in their judicial rulings. 

b. THE PRESENT STRUCTURES AND RULES PERTAINING TO EACH SERVICE'S 
TRIAL AND APPELLATE JUDICIARY 

ALL BRANCHES. Article I,§ 8 of the United States Constitution provides, "The Congress 
shall have the Power ... To make Rules for the Government and Regulation of the land and 
naval Forces." Article 66, UCMJ, requires each Judge Advocate General to establish a Court of 
Criminal Appeals, and to refer to that court the record of trial in each case tried by court-martial 
in which the sentence extends to death, punitive discharge, or confinement of one year or more. 
The Judge Advocates General are required to prescribe rules of procedure for the Courts of 
Criminal Appeals. 

Statutory Basis. The Military Justice Act of 1968 and amendments created the position of 
military judge that is now codified in Article 26, Uniform Code of Military Justice (Atch 5). 

l. Air Force. Appellate Judges. The Chief Appellate Judge heads the appellate division, JAA. 
The Chief Appellate Judge and each of the appellate judges are rated by TJAG and report 
directly to him. There are seven active duty appellate judges and three reserve appellate judges. 
There are no appellate judges from the Air National Guard. The Chief Appellate Judge is 
responsible for assigning cases to panels. The Senior Appellate Judges are the heads of each 
panel. Currently, there are six panels consisting of three judges per panel. 
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Trial Judges. The trial judiciary is divided into five judicial circuits. The Chief Trial Judge, 
who reports to AFLSA/JAJ, Director of the Judiciary, heads the trial judiciary, JAJT. Each Chief 
Circuit Military Judge reports to the Chief Trial Judge. Trial judges in each circuit report to their 
respective Chief Circuit Military Judge. The Director of the Judiciary is also the reporting 
official for the Appellate Defense and Appellate Government divisions and for the Defense 
Services division. 

Currently, there are twenty-two active duty judges and five reserve judges throughout the trial 
judiciary. There are no trial judges in the Air National Guard. 
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All judges are selected on a best-qualified basis by TJAG. Tour lengths are generally three years 
but there is no set term. In addition to applicable Uniform Code of Military Justice and Manual 
for Courts-Martial provisions, the Air Force military judges are governed by Air Force 
Instruction 5I-201 (Atch 6) and Air Force Manual 51-204 (Atch 7). 

2. Army. Appellate Judges. The procedures and requirements for selection and assignment of 
judges to the Army Court of Criminal Appeals are contained in JAG PUB 1-1, Office of The 
Judge Advocate General, Dep 't of the Army, JAGC Personnel and Activity Directory and 
Personnel Policies, Appendix Personnel Policies, para. 7-5, (Atch 8). Army Regulation (AR) 
27-10, Legal Services: Military Justice, para. 13-12 (24 Jun. 1996)(C1, 20 Aug. 1999, effective 
20 Sep. I999) provides tenure for Army appellate judges for a period of three years (Atch 9). 

At present, the Army Court of Criminal Appeals is composed of three panels (Panels 2-4) and a 
fourth panel (Panel 1) that is composed of the Court sitting en bane. At present, Panel 1 is 
composed of the Chief Judge and nine active duty appellate military judges. Panels 2-4 are each 
composed of one senior judge and two associate appellate military judges. 
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All the active duty appellate military judges on the Army Court of Criminal Appeals are • 
commissioned officers. Except for the Chief Judge, The Assistant Judge Advocate General 
(T AJAG) rates and senior rates all appellate military judges. The Chief Judge is rated by T AJAG 
and senior rated by The Judge Advocate General of the Army (TJAG). Additionally, there is one 
individual mobilization augmentee (IMA) reserve component (RC) chief judge, and two IMA 
RC appellate military judges assigned to the Court who serve during periods of active duty 
(usually fifteen consecutive days per year and 192 additional hours). 

Rule for Courts-Martial I 09 places the responsibility for the professional supervision and 
discipline of appellate military judges on TJAG. It also requires TJAG to investigate allegations 
of judicial misconduct or unfitness. AR 27-10, chap. I6, Section III provides the reasons for 
suspension of a military judge (Atch 10), and AR 27-I, Legal Services: Judge Advocate 
Services, chap. 7 establishes guidance for professional conduct inquiries of military judges (Atch 
II). 

Trial Judges. AR 27-IO implements Article 26. Para. I-4 makes the Chief Trial Judge designee 
ofTJAG for supervision and administration of the U.S. Army Trial Judiciary and the Military 
Magistrate Program (Atch I2). Chapter 8 sets out rules and procedures regarding the Army Trial 
Judiciary and Military Judge Program (Atch 13). AR 623-I05, para. D-2 requires that rating 
officials of military judges be only members of the Army Judiciary, TAJAG, and TJAG (Atch 
I4). 

Organization. To meet Article 26 requirements, all active Army judges are assigned to the 
USALSA with duty at various locations worldwide. There are currently twenty-four active • 



military trial judge requirements on the Table of Distribution and Allowances ofUSALSA. 
There are eighteen authorizations for those positions with eighteen officers currently assigned 
(Atch 15). 
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United States Anny Reserve (USAR). There are currently thirteen USAR military judges, and 
these judges are assigned to troop program units (TPU) throughout the United States. There is 
also one Individual Mobilization Augmentee military judge who is an augmentee to USALSA. 
TJAG has provided additional direction for USAR military judges that is contained in a 
memorandum and places responsibility for professional supervision in the Chief Trial Judge 
(Atch 16). The TPU judges are not currently authorized to preside at general courts-martial 
because they are not under Article 26(c) "assigned and directly responsible" to TJAG or his 
designee. All USAR military judges are certified and preside at special courts-martial. Detailing 
is by the active general court-martial judge responsible for providing judicial services at the 
installation concerned. The Chief Trial Judge affiliates each USAR military judge with a judicial 
circuit for training, duty, and evaluation. A recently created 150th Legal Support Organization 
(LSO) (Military Judge), with an effective establishment date of 1 October 2000, will include a 
commander, who is a military judge, and six military judge and six senior military judge groups 
(one judge per group). The current plan is to incorporate the existing USAR TPU judges into the 
Military Judge LSO, with no change in the number ofUSAR military judges. 

National Guard. Some states have designated military judges within the state's National Guard; 
some do not. These judges preside over courts-martial under authority and procedures of State 
codes, and individual states have additional certification requirements. National Guard military 
judges are nominated by the State Judge Advocate and selected by the ChiefTrial Judge; trained 
·at the Military Judge Course, TJAGSA; and then certified, if otherwise qualified, by TJAG. In 
the event of mobilization, FM 27-100 provides for properly certified and currently trained 
National Guard military judges to be used under direction ofthe Chief Trial Judge (Atch 17).-

Selection, training, and certification. Selection, training, and certification policies and 
procedures for active and reserve component military judges are set out in Section VII, Appendix 
Personnel Policies, JAGC Personnel and Activity Directory and Personnel Policies (Atch 18). 

Tenure. Military judges are tenured for a period of at least three years. The Army's tenure 
policy is set out in Chapter 8, AR 27-10, and the personnel policies directory mentioned above. 

Misconduct and Professional Responsibility. Article 6a, UCMJ, and Rule for Courts-Martial 
109, Manual for Courts-Martial, provide procedures for the professional supervision of military 
judges and for handling complaints against military judges arid inquiries into allegations of 
judicial misconduct. Section III, AR 27-10, provides procedures for suspension of military 
judges for misconduct; judicial misconduct or unfitness; or violations of the Code of Judicial 
Conduct, the Army Rules of Professional Conduct for Lawyers (AR 27-26), or other applicable 
standards. Army military judges are governed by the 1972 American Bar Association Code of 



Judicial Conduct (see AR 27-1, para. 7-2). Chapter 7, AR 27-1, provides procedures for 
investigation of complaints against military judges regarding professional responsibility (See 
Atch 11). 
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3. Navy-Marine Corps. Appellate Judges. The Chief Appellate Judge heads the Navy-Marine 
Corps Court of Criminal Appeals. The Chief Appellate Judge assigns the appellate judges to 
panels, and cases are assigned to the panels in accordance with the rules of court. A senior judge 
heads each panel. The Chief Appellate Judge promulgates the Rules of Practice for the judges 
and counsel. The Chief Appellate Judge is barred by statute (Article 66, UCMJ) from reporting 
on the performance of the other judges. The Judge Advocate General of the Navy signs the 
fitness reports of the appellate judges. 
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Trial Judges. The ChiefTrial Judge is the officer-in-charge of the Navy-Marine Corps Trial 
Judiciary. Each of the thirteen Circuit Judges reports to the Chief Trial Judge. The Circuit 
Judges detail trial judges to courts-martial in their circuits.· The Judge Advocate General of the 
Navy signs the fitness report of the Chief Trial Judge. For Navy Circuit Judges and any Navy 
Captain Trial Judge, the Chief Trial Judge signs the fitness reports and The Judge Advocate 
General of the Navy endorses the recommendation for promotion (or changes it). The Circuit 
Judges sign fitness reports on their subordinates, except as noted above. For Marine Corps • 
Circuit Judges, the Chief Trial Judge is the Reporting Senior and The Judge Advocate General is 
the Reviewing Officer. Marine Corps Circuit Judges are the Reporting Seni()r for their 
subordinates and the Chief Trial Judge is the Reviewing Officer. 

There are nineteen Navy and fifteen Marine Corps active duty judges. In the reserves, there are 
twelve Naval reserve and nine Marine Corps reserve judges. 

Although the Navy and Marine Corps have a unified judiciary, under Art 6, UCMJ, Navy judges 
and Marine Corps judges are made available for duty with the judiciary through their respective 
personnel assignment branches and not by The Judge Advocate General of the Navy. This may 
complicate any unifo_rm approach to set terms of duty for the Navy-Marine Corps Trial Judiciary. 

In addition to applicable Uniform Code of Military Justice and Manual for Courts-Martial 
provisions, the Trial Judiciary is established and governed under Secretary of the Navy 
Instruction (SECNA VINSn 5400.40 (Atch 19), Judge Advocate General Instruction (JAGINST) 
5813.4E (ch. 3) (Atch 20), and JAGINST 5803.IB (Atch 21). The Navy-Marine Corps Court of 
Criminal Appeals is established by statute and governed by its rules of court published in the 
Military Justice Reporters. The Appellate and Trial Judge candidates are selected by the 
personnel managers of Navy and Marine Corps judge advocates from qualified individuals in 
consultation with The Judge Advocate General, screened by a board in accordance with 
JAGINST 5817.1 (Atch 22) and JAGINST 5817.50 (Atch 23), and personally certified by The • 
Judge Advocate General of the Navy under Art. 26(b), UCMJ, after completion of the Military 
Judge Course at the Army Judge Advocate General's School. 

http:unifo.rm
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4. Coast Guard. Appellate Judges. The Coast Guard Court of Criminal Appeals consists of a 
Chief Judge, who is a civilian GS-15 having this as his full-time duty, and at least two (presently 
five) other judges, civilian or military, who serve on the court as a collateral duty. The judges 
are arranged in various combinations to form panels of three judges each. The Chief Judge 
position has for over 21 years been filled by a retired Navy appellate judge (three different 
people during that period). The other civilian judges have been retired Coast Guard officers who 
had served on the court while on active duty. The military judges have been law specialists 
serving as office chiefs under the Coast Guard Chief Counsel (in offices with no UCMJ 
responsibilities) or in other Coast Guard Headquarters offices or nearby units. 

The Chief Counsel recommends candidates for The Judge Advocate General ofthe Coast Guard 
to assign as appellate judges. 

The Chief Judge's performance evaluations are written by the civilian Deputy Chief Counsel. 
The Deputy Chief Counsel serves as Acting Chief Counsel in the absence of the Chief Counsel, 
and in that capacity may refer cases to the CCA. He also evaluates, as supervisor, the Chief of 
Military Justice, who supervises appellate government counsel. The military appellate judges . 
who serve under the Chief Counsel have the Deputy Chief Counsel as supervisor and the Chief 
Counsel as reporting and reviewing officer. Any military judge who does not serve under the 
Chief Counsel is rated entirely by persons with no responsibilities under the l)CMJ. At present 
the only civilian judge besides the Chief Judge is rated by a military office chief (a person with 
no responsibilities under the UCMJ), then the Deputy Chief Counsel. Any civilian judge who 
was an office chief would have the same rating chain as the Chief Judge. The statutory 
protections of Article 66(g) are observed in letter and spirit: no person on the court rates another 
person on the court, whether military or civilian. 

Trial Judges. The Coast Guard trial judiciary consists ofthe Chief Trial Judge, an 0-6 billet, 
and a number (presently eight) of collateral duty special court-martial judges. The latter are 
SJAs, assistants of SJAs, and headquarters staff attorneys, who preside over trials in locations 
other than their own AORs. The Chief Trial Judge receives all docketing requests for special and 
general courts-martial and details a judge to each case, which may be himself or herself; in a 
special court-martial case, one of the special court-martial judges; or a judge of another service. 

The Coast Guard Military Justice Manual, at Article 6.D.l (Atch 22), sets forth procedures and 
standards for selection of new military judges. The ChiefTrial Judge and the Chief, Office of 
Legal Policy & Program Development review applications and consider the number of new 
military judges to be certified. Based on their input, the Chief Counsel of the Coast Guard 
recommends candidates for certification to the Coast Guard's Judge Advocate General, the 
Department of Transportation General Counsel. The Chief Counsel, who is the designee for this 
and most other UCMJ purposes of The Judge Advocate General of the Coast Guard, designates a 
certified military judge as ChiefTrial Judge. 
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A merit selection process -

There is a merit selection process currently in place based upon the best qualified being selected 
by the service TJAGs. 

It is important to know the opinion of the target audience (military trial and appellate judges) 
concerning their prospects for promotion. The majority (66%) disagreed with the statement that 
assignment as a military judge has a positive impact on career progression. Further, an 
overwhelming 96% disagreed that an 0-6 assignment as a full-time trial judge was considered 
career enhancing for competition to flag or general officer rank. As to 0-6 assignment as an 
appellate judge, 94% disagreed that it was career enhancing for flag or general rank. 
Additionally, 77% agreed that an 0-6 assignment as trial judge was detrimental for competition 
to flag or general rank, while 75% had the same opinion as to appellate judge assignments. 

• 

In determining who should select military judges for assignment, 68% agreed it should be the 
TJAGs. Eighty-one percent (81%) disagreed that an independent board ofline and JAG officers 
should make the decision. If an independent board was used, however, then 88% agree the board 
should select from a list of candidates provided by the TJAGs. • 

As far as the need for uniformity of the selection processes within the services, the majority 
disagreed with the concept- 64% of trial judges and 61% of appellate judges. 

The vast majority, 89%, agreed published minimum qualifications for military judges should be 
available. 

Finally, 80% agreed that the current military judge selection process, within their service, works. 

Fixed terms of office -

Set terms of office for military judges would create a more independent and fair judiciary (59%); 
would contribute to a more professionally competent military judiciary (54%); would not create a 
significant risk of protecting incompetent/irresponsible judges (76%); and would not 
significantly increase the potential for judges to abuse the office (90%). 

Set terms of office would attract highly qualified lawyers (volunteers) to the judiciary (50%) and 
it would favorably affect the military judges' view of judge assignments (55%). 

Sixty-six percent (66%) agree that there should be set terms of office for trial judges and 69% 
agree for appellate judges, with the most frequently suggested term being three years, followed 
closely by a suggestion of five years. If a set term of office was implemented, new judges should 



IF ANY, TO INCLUDE: A MERIT SELECTION PROCESS; FIXED TERMS OF 
OFFICE; INDEPENDENT PROMOTION SYSTEM BASED UPON LONGEVITY 
RATHER THAN ORDER OF MERIT; PROCEDURES FOR HANDLING 
GRIEVANCES AND MISCONDUCT; AND THE FEASIBILITY OF AN "ALL 
SERVICE" JUDICIARY. 

It goes without saying that we need an independent-minded judiciary. The question is, to what 
extent does the judiciary need structural independence? 

As a human institution, our judiciary can never be perfect; no system or structure can guarantee 
that every judge will be independent-minded. However, the survey shows that present military 
judges overwhelmingly feel independent and have confidence in the independence of the 
judiciary as a whole. 

It is also true that no system or structure can guarantee immunity against perceptions of lack of 
independence. Nevertheless, reductions in the possibilities for such perceptions through 
increased structural independence would be beneficial. 
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Increased structural independence would have disadvantages. The specifics of these 
disadvantages would depend on the structural characteristics. A reasonable structure would serve 
to minimize appearance of any such pressures, without imposing large burd~ns or artificial 
constraints. 

The IJWG considered the possible structural changes set forth in its charter: merit selection 
process; fixed terms of office; independent promotion system based upon longevity rather than 
merit; procedures for handling grievances and misconduct; and the feasibility of an "all service" 
judiciary. In this section, discussion of these five possibilities is presented. 

Merit selection process. Each of the services has a process that includes consideration of merit, 
described in the Findings portion of this report. In each service the process culminates in 
certification by The Judge Advocate General, in.accordance with Article 26. To the extent the 
IJWG's charter contemplated a process in which a person or entity other than TJAG would make 
a final decision on certification, we discern little or no benefit to such an arrangement. The 
survey does not support it, and the process lacks visibility to the public so that any change is 
unlikely to have much impact on the appearance of independence. The disadvantage lies in the 
impact on traditional military structure, with TJAG at the head of and having responsibility for 
the services' attorneys. 

Fixed terms of office: some loss of flexibility. Issues could vary widely depending on the 
rigidity of the policy. As noted above, the survey revealed differing levels of support for 
exceptions to fixed terms based on needs of the service (74%); military exigencies (90%); and a 
judge's consent to early transfer (94%). There are correspondingly different levels of problems 



associated with these exceptions. The services likely have differing abilities to accommodate 
these issues, depending on the size ofthejudge corps relative to the whole JAG corps or 
population of law specialists, among other things. 
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Promotion based upon longevity: negative impact in relationships with non-judge peers. Each of 
the services is constrained by legislation and implementing regulations affecting the numbers of 
officers that may be in active service in each grade. Within the Army, Air Force, and the Navy, 
selections for promotions occur within the judge advocate staff corps of each of those services. 

Within the Marine Corps and Coast Guard, however, there is no judge advocate or law specialist 
corps. In these smaller services, judge advocates and law specialists compete for promotion with 
the unrestricted line community and are selected for promotion by the same boards that select 
officers in the line community for promotion. It is likely that the negative impact of promotion 
incentives focused on support for an independent judiciary will be more pronounced and 
widespread within these services than in services wherein selection for promotion occurs within 
the judge advocate community. 

In either environment, all agree the potential negative impact exceeds the potential benefit to 
judicial independence. 

Guidance for grievance and misconduct procedures is uniform under Art 6(a) and RCM 109. 
Implementation is under service specific regulations. -

All-service judiciary: difficulties of integrating assignments and logistic arrangements, plus 
issues of having judges unfamiliar with accused's service, including traditions, customs, and 
service specific regulations. The IJWG discussions have focused on the very noticeable 
differences among the services, specifically the missions and environments. Each member of the 
IJWG agrees that supplying judges in special circumstances to sister services does work, but the 
multitude of problems that would surface in the making of a "purple" judiciary militate against 
such a revolutionary change. It should be noted, too, that the judicial independence inherent in a 
judge who is not a part of the service of the convening authority carries with it an estrangement 
from the community, including the accused. Both the onlooking community and, in some cases, 
even the accused may have less confidence in the judge of another service than in a judge oftheir 
own service, which may undermine confidence in the military justice process - a result that 
would be thoroughly counterproductive. 

IV. RECOMMENDATIONS 

• 

• 

The survey strongly supports the conclusion that the judiciary is independent. At the same time, • 
the survey supports establishment of fixed terms of office. This item could be expected to 
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DEPARTMENT OF THE AIR FORCE 
HEADQUARTERS UNITED STATES AIR FORCE 

WASHINGTON, DC 

\IE\10RA~DUM FOR THE JUDGE ADVOCATE GENERA.L OF THE AIR FORCE 
THE JUDGE ADVOCATE GENERAL OF THE ARMY 
THE JUDGE ADVOCATE GENERAL OF THE NAVY 

FROM: AF/JAJ 

THE SJA TO THE COMMANDANT OF THE MARINE CORPS 
THE CHIEF COUNSEL. US COAST GUARD 

~0 Aug 99 

SUBJECT: DoD Joint Service Committee on Military Justice (JSC) ··J~dependent Judiciary Study" 

The DoD Joint Service Committee on Military Justice requests your support in identifying one or 
more members of your organization to staff an ad hoc JSC working group to study whether the creation 
of an ··independent judiciary·· is either feasible or desirable. 

• 

On 1::!. Dec 96. Chief Judge Cox. on behalfofthe Code Committee, forwarded to the DoD • 
General Counsel a letter requesting the JSC study this issue. On 3 J Jan 97, the General Counsel referred 
the proposal to the JSC indicating that the issues merited study. Although. the JSC has been adequately 
manned to perfonn its primary mission of reviewing the Manual for Couns-Maniat on an annual basis 
under DoD Directive 5500. I 7, it has not been sufficiently staffed to undertake this large study without 
sacrificing its primary role. As you all know, the JSC has also been working a number of other special 
projects. We believe that with your help we should now tum our attention to this imponant matter. In 
ordc:r to conduct the study, the JSC requests your support in identifying appropriate individuals (not 
currently tasked to the JSC) who have experience as a military judge or are otherwise qualified and who 
can participate in the study on a pan-time basis for a one year period beginning I Sep 99~ A copy of the 
proposed c~arter is attached. 

Attachments: 
I . Proposed Charter 
., DoDIGC Ltr, 31 Jan 97 
3. Code Committee Ltr, 1::!. Dec 96 

JAMES R. VAN ORSDOL. Colonel, USAF 
Acting Chair. DoD Joint Service Committee 
on Military Justice 

• 



CHARTER 

DoD Joint Sen·ice Committee Independent Judiciary \Vorking Group 

A. Official Designation: DoD Joint Service Committee Independent Judiciary Working 
Group. This is a one-year ad hoc subgroup of the Joint Service Committee established 
per the gc::nc::ral authority of DoD Directive 5500.17. 

B. Objecth·es and Scope of Activities: To study and provide findings and 
recommendations concerning the desirability and feasibility of an independent judiciary. 

C. Composition: The subgroup will consist of 5 voting members. Each Armed Force 
shail nominate a voting member. and can nominate other non-voting members as 
appropriate. 

D. Chairman: The Air Force nominee shall serve as the chair. 

E. Description of Duties: The Working Group shall study and prepare a comprehensive 
report with findings and recommendations on the desirability and feasibility of an 
independent judiciary. The report will include: 

(I ) A review of the present state of the law; 

(2) The present structures and rules pertaining to each service·s trial and appellate 
judiciary; 

(3) The need for and desirability of an independent judiciary; 

( 4) The feasibility of an independent judiciary with potential solutions, if any, to 
include a merit selection process; fixed terms of office; independent promotion system 
based upon longevity rather than order of merit; procedures for handling grievances and 
misconduct; and the feasibility of an ··all service .. judiciary; and 

(5) Any draft proposed legislation or regulations. 

F. Estimated Number and Frequency of Meetings: The Working Group shall meet at 
least every month or more often as necessary, at the call of the chair. 

G. Time Period: The Working Group must render its final report one-year after its 
creation. 

H. Report: The subgroup shall report its findings and recommendations, in writing, to 
the Voting Group of the DoD Joint Service Committee on Military Justice. The Working 
Group will vote on all recommendations by simple majority with each Armed Force 
·having one vote. 
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GENERAL COUNSEl. OF" THE O£PAR TMENT OF DEFENSE: 

WASHJN(;';"ON. C.C. ZO.lO I .J 100 

MEMORANDUM :OR CHAIR, JOINT SERVICE COMMITTEE ON MILITARY JUST!C~ 

Sv~J~CT: Code Commiccee Proposals 

In the attached letter, dated December 12, 1996, Chief 
Judge cox requests that the JSC study several proposals recently 
considered by the Code Committee. I have reviewed the proposals 

. and agree that they merit study by the JSC. 

Please study the Code Committee's proposals and report your 
recommendations to me. You may include all proposals in one 
report or, if you find it more convenient, you may report on each 
separately. I reali:e some of these proposals will require 
excensive review by JSC members and their principals. I would 
appreciate periodic progress repores, so that I may keep Chie~ 
Judge Cox informed. If you have any questions, please call. 
Colonel Tom Becker, at 695-1055. 

()~. !&:!!::; 
Attachment 

• 

• 

• 
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The Honorable Judith A. Yiiller 
General Counsel 
Department of Defense 
Th: Pc:::::;::r. 
Washington, D.C. 20301-1600 

Dear Ms. Miller: 

=. . - -

DecembCI' 12. 1996 

On September JO, 1996, the Uniform Code of Military Justice Com:nittec 
met at this Court. I was asked to transmit several requests to you for consideration 
by the Department of Defense Joint Service Committee on Miliwy Justice. 
Representatives from the Joint Services Committee were present and are aware of 
the requests. 

First. we would request that the Joint Services Committee 'take a serious 
look at whether the creation of an "independent judiciary" is either feasible or 
desirable. We did not discuss at length what the concept of an independent 
judiciary might include, but the idea would incorporate consideration of some or all 
of the following: A merit selection process; fixed tenns of office; an independent 
promotion system based upon longevity rather than order of merit; and procedures 
fer ha.&dling grie\an~ and misconduct. The st'.:::!y might also include 
consideration of whether or not the time is ripe for an "'all service" judiciary rather 
than a separate judiciary for each branch of service. 

Second, we would request that the Joint Service Committee do rcomplcte 
~.;Cy of .4.J'!ide IS, UC.\4'.!, !0 USC §· 8lS. At;..rin, we did r.at cii.~u.4lsit len¥[h 
what might be ripe for consideration. but some comments pointed toward the 
revision of Article 15 authority, creating a more useful ·disciplinary system" for 
comm;mders to supplement and complement the "judicial system.'" 

Professor Fred Lederer of the Marsball Wythe School of Law is interested 
in furnishing ideas for consideration by the committee. I am certain that he is well· 
known by the committee members. 

From a different source. an ad hoc study group of court law clerks and 
commissioners, I have been requested to ask the military services to consider the 
desirability of establishing uniform standards for the content and format of records 
of trial. Enclosed is a copy of a letter I sent to the Judge Advocates General of the 
services discussing the proposal. Although I received prompt and optimistic 
respcnses. I do not know if any follow-up was accomplished. On reflection. it 
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would seem the Joint Services Commjnec would be a good forum to discuss the 
relative advantages and disadvantages to uniform records of trial. l urge the 
Committee to look at the Air Force instructions regarding records. 

Lastly, for your information. I have asked the Honorable Andrew S. Effi-on to 
chair a subcommittee to consider the role of the Code Comminee in future years. If 
you or any of your staff have ideas regarding the appropriate role of the Committee, 
please feeJ free to share them with Judge Effron. Your suppon of the Committee has 
been most appreciated. 

Most since~ 
.. \~ -~ 

~coxw· 
E:~c:L(afs}. 

Copies ro; 
Members. Code Comm1ttcc 
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• 
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MEMORANDUM FOR COL MCSHANE 

FROM: AFLSA/JAJT 

I Nov 99 

SUBJECT: INDEPENDENT JUDICIARY WORKING GROUP, MINUTES 25 OCT 99 

I. The initial session of the Independent Judiciary Working Group (IJWG) convened at 
0930 on 25 Oct 99. Members in attendance were Col McShane, USAF; Col Merck, USA; Capt 
McLaughlin, USN; Lt Col Brand, USAF; and Maj Frank, USMC. 

• 

2. Col Russell, AFLSA/JAJM and Chair of the DoD Joint Service Committee (JSC) on 
Military Justice, explained the tasking for this working group. The Charter, which was provided 
to all attendees, was reviewed. Col McShane, as the Air Force voting member, will be the 
working group chair. Each service will have one equal vote on issues. The focus of the group is 
to look at the feasibility and desirability of an independent judiciary. If necessary, the group will 
provide draft legislation proposals. Reporting requirements include quarterly updates provided to • 
Col Russell or Lt Col Jaster, AFLSA/JAJM. Final report from the Group is due 1 Nov oo· 
(contrary to the date included in the tasking letter, dated 20 Aug 99). 

3. The Group discussed whether the Group was representing the individual services or 
the individual experience of the members. It was determined the Group was a filter for JSC and 
that all reports go to the JSC. Differences between the services as to appointment of judges, 
rating chains, and outlook for promotions were discussed. 

4. Immediate taskings for each service representative include compiling a history of the 
judiciary in each service, gathering pertinent service regulations, and defining the particular 
rating chains. Additionally, Col Merck will track down a germane Law Review article from 
William and Mary. Capt McLaughlin will secure the PAT report. Col McShane will review the 
survey completed in 1984 and gather information for a proposed questionnaire. The 
questionnaire will be distributed to sitting judges NL T Jan/Feb 00, and will be discussed at the 
Interservice Military Judges' Seminar. 

5. The next scheduled meeting is 22 Nov 99 at 0930 in the AFLSA conference room, 
Carpenter Building, Bolling AFB D.C. The meeting was adjourned at 1100. 

Barbara G. Brand, Lt Col, USAF • 



• 

MEMORANDUM FOR COL MCSHANE 

FROM: AFLSA/JAJT 

22 Nov 99 

SUBJECT: INDEPENDENT JUDICIARY WORKING GROUP, MINUTES 22 Nov 99 

1. The second session of the Independent Judiciary Working Group (IJWG) convened at 
0930 on 22 Nov 99. Members in attendance were Col McShane*, USAF; Col Merck*, USA; 
Capt McLaughlin*, USN; Capt McClelland*, USCG; Col Murnane, USAF; Lt Col Naugle*, 
USMC; Lt Col Brand, USAF; and Lt O'Grady, USN. (*Voting members) 

2. One correction was noted in the minutes from the previous meeting. Information 
concerning the first two taskings - present state of the law and service specific structures - was 
provided to the group. The Coast Guard, Navy and Air Force will provide further detail at the 
next meeting. 

3. The main topic of this meeting was formulating a focus for future meetings and the 
final report. After a very interactive and informative discussion, it was dete_rmined the focus of 
this group would center on the trial and appellate judges' view on the independence of the 
judiciary and the correlating issues. 

4. Pertinent comments from the 83-84 study were provided to the group, along with a 
sample questionnaire taken from the same study. Col Murnane provided insight on possible 
areas of questions to be added or tailored in the questionnaire based upon previous exposure to 
the public views on the same issue (Judicial Independence) in the civilian sector. She has agreed 
to provide those questions to the group prior to the next scheduled meeting. 

5. Immediate taskings for each service representative include reviewing the sample 
questionnaire and questions provided by Col Murnane and determine relevance and to which 
group, trial or appellate judges, they apply; expanding or refining the current service system (the 
Army has completed theirs); and reviewing the information provided by each service, with 
special focus on the Law Review article from William and Mary. 

5. The next scheduled meeting is 13 Dec 99 at 0930 in the AFLSA conference room, 
Carpenter Building, Bolling AFB D.C. The meeting was adjourned at 1100 . 

Barbara G. Brand, Lt Col, USAF 



MEMORANDUM FOR COL MCSHANE 

FROM: AFLSA/JAJT 

23 Dec 99 

SUBJECT: INDEPENDENT JUDICIARY WORKING GROUP, MINUTES 13 Dec 99 

I. The third session of the Independent Judiciary Working Group (IJWG) convened at 
0930 on I3 Dec 99. Members in attendance were Col McShane*, USAF; Col Merck*, USA; 
Capt McLaughlin*, USN; Capt McClelland*, USCG; Col Murnane, USAF; Col Casida, USA; 
Col Trant, USA; Lt Col Brand, USAF; and Lt O'Grady, USN. (*Voting members) 

2. The minutes from the previous meeting were adopted. 

3. The main topic of this meeting was the questionnaire. Capt McLaughlin had taken 

• 

Col Murnane's questions and reworked them so they would be in questionnaire fonn. The group • 
then went over all the questions, those taken from the 83-84 study and Col Mumane's/Capt 
McLaughlin's. A potential questionnaire was compiled. 

4. Immediate taskings for each service representative included securing the rules for 
diciplining judges. These are to be discussed in Jan 00. Lt Col Brand will consolidate all the 
inputs to the questionnaire. 

5. The next scheduled meeting is I 0 Jan 00 at 0930 in the AFLSA conference room, 
Carpenter Building, Bolling AFB D.C. The meeting was adjourned at I 120. 

Barbara G. Brand, Lt Col, USAF 

• 



MEMORANDUM FOR WORKING GROUP MEMBERS 

FROM: AFLSNJAJT 

10 January 2000 

SUBJECT: INDEPENDENT JUDICIARY WORKING GROUP, MINUTES 10 Jan 2000 

1. The fourth session of the Independent Judiciary Working Group (IJWG) convened at 
0930 on 10 January 2000. Members in attendance were Col McShane•, USAF; Col Merck*, 
USA; Capt McLaughlin*, USN; Capt McClelland*, USCG; and Col Trant, USA. (*Voting 
members.) · 

2. The minutes from the previous meeting were adopted. 

3. Each service provided rules for disciplining military judges. The rules were 
discussed. Basically, R.C.M. 109 provides guidance for investigating judicial misconduct by 
sitting judges; each service follows R. C.M. 1 09 either specifically or in practice. The consensus 
was that a criminal investigation of a military judge, as opposed to an investigation of judicial 
conduct of a military judge, would run as a parallel investigation to an R.C.M. 109 investigation. 

4. The latest version of the questionnaire was passed out and each member will respond 
by e-mail by COB 18 January 2000 with suggested changes. A brief discussion of whether each 
service needed to contact its survey-approval office resulted in the decision to have only the Air 
Force seek such approval. The Air Force is acting as executive agent for the DoD working group 
and coordination with three or four other offices could result in delay or other obstacles. Air 
Force repr~sentatives will contact the office that assists with proper design of survey questions. 

5. Colonel Merck will look for a special instruction given to Army promotion board 
members regarding military judges. 

6. Future working group activities will·include sending the finalized questionnaire out to 
judges and analyzing the results. 

The next scheduled meeting is 22 February 2000 at 0930 in the AFLSA conference room, 
Carpenter Building, Bolling AFB D.C. The meeting was adjourned at 1030. 

MICHAEL B. McSHANE, Colonel, USAF 
Chair, Working Group 



• 
There was no meeting held in February due to conflicts in schedules. 

• 

• 



MEMORANDUM FOR COL MCSHANE 

FROM: AFLSA/JAJT 

22 Mar 00 

SUBJECT: INDEPENDENT JUDICIARY WORKING GROUP, MINUTES 20 Mar 00 

1. This session of the Independent Judiciary Working Group (IJWG) convened at 0930 
on 20 Mar 00. Members in attendance were Col McShane•, USAF; Col Merck*, USA; Capt 
McLaughlin*, USN; Capt McClelland*, USCG; Col Murnane, USAF; Col Casida, USA; Lt Col 
Brand, USAF; Lt Col Naugle*, USMC and Col Gary Smith, USA. (*Voting members) 

2. The minutes from the previous meeting were adopted. 

3. The main topic of this meeting was the results of the questionnaire. Lt Col Brand 
provided charts that broke the results out according to branch of the service, rank, time in the 
service and time on the bench. Additionally, the answers were provided to each question; 
grouping the strongly agree and agree responses together and the strongly disagree and disagree 
responses together. 

4. After reviewing the responses, the members discussed the material. There appeared to 
be major differences between responses by the active duty members and the reserve members of 
each branch. There was discussion of justice being Job 1 and the different promotion systems. 
There was a general consensus that the services usually get better judges if they are moved in 
and out of the judiciary. There are exceptions. There was also a consensus that we had targeted 
the correct audience with our questionnaires when reviewing our tasking sent down from the 
JSC. The committee was informed that Col McShane and Capt McLaughlin would brief the 
results at the Interservice Military Judges' Seminar at Maxwell AFB AL on 10 April2000. The 
members requested Lt Col Brand forward a copy of the questionnaire with the agree and 
disagree answers electronically. 

5. The focus of future meetings will be preparing an answer to the JSC directive, as the 
data has now been collected. 

6. The next scheduled meeting is 24 April 2000 at 0930 in the AFLSA conference room, 
Carpenter Building, Bolling AFB D.C. The meeting was adjourned at 1100. 

Barbara G. Brand, Lt Col, USAF 



MEMORANDUM FOR COL MCSHANE 

FROM: AFLSA/JAJT 

27 AprOO 

SUBJECT: INDEPENDENT JUDICIARY WORKING GROUP, MINUTES 24 Apr 00 

l. This session of the Independent Judiciary Working Group (IJWG) convened at 0930 
on 24 Apr 00. Members in attendance were Col McShane•, USAF; Col Merck*, USA; Capt 
McLaughlin*, USN; Capt McClelland*, USCG; Lt Col Brand, USAF; Lt Col Naugle*, USMC 
and LT O'Grady, USN. (*Voting members) 

2. The minutes from the previous meeting were adopted. 

• 

3. The main topic of this meeting was the preparation of the final report to be submitted 
to the JSC. After analyzing the tasking which contains 5 paragraphs that are to be in the final 
report, the Working Group divided up the initial responsibilities. Lt O'Grady will prepare a • 
summary reviewing the present state of the law, paragraph one. Each voting member will 
prepare a synopsis of their service's present structures and rules pertaining to the trial and 
appellate judiciary, including attachments, paragraph two. For the third paragraph, each voting 
member will prepare a summary addressing the "need for and desirability" of an independent 
judiciary. Lt Col Brand will review the questionnaires and summarize the information as it 
pertains to the fourth paragraph dealing with potential solutions. The fifth paragraph "proposed 
legislation or regulations" will be handled after the other four paragraphs are finalized. 

4. The next scheduled meeting is 22 May 2000 at 0930 in the AFLSA conference room, 
Carpenter Building, Bolling AFB D.C. The meeting was adjourned at ll 00. 

Barbara G. Brand, Lt Col, USAF 

• 
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MEMORANDUM FOR COL MCSHANE 

FROM: AFLSA/JAJT 

26 May 00 

SUBJECT: INDEPENDENT JUDICIARY WORKING GROUP, MINUTES 22 May 00 

I. This session of the Independent Judiciary Working Group (IJWG) convened at 0930 
on 22 May 00. Members in attendance were Col McShane•, USAF; Col Merck•, USA; Capt 
McLaughlin•, USN; Capt McClelland*, USCG; Col Smith, USA; Col Murnane, USAF; Lt Col 
Brand, USAF; and Lt Col Naugle*, USMC. (*Voting members) 

2. The minutes from the previous meeting were adopted. 

3. The main topic of this meeting was the preparation of the final report to be submitted 
to the JSC. The Coast Guard, Army and Air Force provided copies of input for the report to the 
members. The Navy and the Marine Corps will send their input electronically and Lt Col Brand 
will forward it to all the members (completed 24 May 2000). Discussion on the individual inputs 
and the differences in philosophy (particularly with the Marines) was held. Questions were 
asked about a judge voluntarily leaving a judge assignment and whether that 'affected the 
independence of the judiciary. A possible format for the final report was suggested by Col 
McShane and tacitly accepted by the Group. Future meetings were discussed. The meeting in 
June was cancelled due to scheduling conflicts. Before the next meeting in July, all Group 
members will review all the inputs and provide additional comments/input to Lt Col Brand. She 
will compile a very rough draft report and disperse it to the members NL T 10 July 2000 for 
review prior to the next scheduled meeting, 17 July 2000. It was agreed that there would be a 
need for meetings in Aug and Sep. (Those have tentatively been set up for 21 Aug and 18 Sep.) 

4. The next scheduled meeting is I 7 Jul2000 at 0930 in the AFLSA conference room, 
Carpenter Building, Bolling AFB D.C. The meeting was adjourned at 1030. 

Barbara G. Brand, Lt Col, USAF 



MEMORANDUM FOR COL MCSHANE 

FROM: AFLSA/JAJT 

'25 July 00 

SUBJECT: INDEPENDENT JUDICIARY WORKING GROUP, MINUTES 17 July 00 

I. This session of the Independent Judiciary Working Group (IJWG) convened at 0930 
on I7 Jul 00. Members in attendance were Col McShane•, USAF; Col Merck*, USA; Capt 
McClelland*, CG; Col Murnane, USAF; Lt Col Brand, USAF; and Lt Col Naugle*, USMC. 
(*Voting members) 

2. The minutes from the previous meeting were adopted. 

• 

3. The main topic of this meeting was the preparation of the final report to be submitted 
to the JSC. Lt Col Brand previously sent a rough draft to all committee members for their 
review. At the meeting there was a great deal of discussion on the format and content of the • 
report. There were inputs from all members present, to include how some services could "beef 
up" their inputs. It was decided the statistical data, prepared previously by Lt, Col Brand, would 
be an attachment to the final report. Each member was encouraged to "scrub" the report and send 
all changes to Lt Col Brand as soon as possible. 

4. The group discussed how to prepare recommendations and it was decided Capt 
McClelland would draft the first rendition and forward it to each of the voting members for 
input. 

5. Additionally, Capt McClelland agreed to check the references in the history for 
accuracy and forward those to Lt Col Brand. 

6. The next scheduled meeting is 21 Aug 2000 at 0930 in the AFLSA conference room, 
Carpenter Building, Bolling AFB D.C. The meeting was adjourned at I 030. 

Barbara G. Brand, Lt Col, USAF 

• 
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MEMORANDUM FOR COL McSHANE 

FROM: AFLSA/JAJT 

23 Aug 00 

SUBJECT: INDEPENDENT JUDICIARY WORKING GROUP, MINUTES 21 Aug 2000 

1. This session of the Independent Judiciary Working Group (IJWG) convened at 0930 
on 21 Aug 00. Members in attendance were Col McShane*, USAF; Col Merck*, USA; Capt 
McClelland*, CG; Capt McLaughlin*, USN; Col Smith, USA; Lt Col Brand, USAF; and Lt Col 
Naugle*, USMC. (*Voting members) 

2. The minutes from the previous meeting were· adopted. 

3. The entire meeting was spent reviewing the second draft of the report. Numerous 
corrections and additions were made. Lt Col Brand will make the changes after receiving further 
input from Capt McClelland, Capt McLaughlin and Lt Col Naugle. She will distribute draft #3 
by the week's end. 

4. The next scheduled meeting is 18 Sep 2000 at 0930 in the AFLSA conference room, 
Carpenter Building, Bolling AFB D.C. The meeting was adjourned at 1145. 

Barbara G. Brand, Lt Col, USAF 
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QUESTIONNAIRE 

DEMOGRAPHICS: 

1. What is your grade? 

0-4 0-5 0-6 

2. How many years total active service? 

8-10 11-15 16 or more 

3. What is your branch of service? 

Air Force Army Coast Guard Marines Navy 

4. How many years have you been in your current assignment? 

0-3 4-5 6-8 9 or more 

(For Questions 5,6,9 and 13- if you have performed functions described below as a 
collateral duty or part-time, do not attempt to convert your answer to a full-time 
equivalent. Simply answer the Questions as though you had performed them full-time.) 

5. How many tours have you been a military judge, either trial or appellate? 

I tour 2 tours 3 tours 4 tours or more 

6. How long have you been a military judge (cumulative)? 

0-3 years 4-6 years 7-10 years 11 or more 

7. How many years, if any, of non-judge advocate military experience do you have? 

Not Applicable 1-5 6-10 over 10 

8. Number of years as trial/defense counsel at any time in career? 

1-3 4-6 6-9 10 or more 

9. What types of courts are you authorized to preside over? 

Special only General & Special Appellate 



10. If your service has an established probationary period, are you currently 
serving a probationary period? · 

Not Applicable Yes No 

11. How many courts have you tried - SpCMs? GCMs? Lead Judge on Appellate 
cases? 

___ SpCMs ___ GCMs ------'Appellate 

12. Do you believe you have ever been non-selected for promotion because you were 
or are a judge? (If so, please explain at Question #64) 

Yes No 

13. Have you ever been considered and selected for promotion while serving as a 
judge? 

Yes No 

USING A SCALE OF 1-5 with- (1) strongly disagree (2) disagree (3) no opinion 
(4) agree (5) strongly agree -Please answer the following-

--14. Set terms of office for full-time military judges would create a more 
independent and fair military judiciary. 

--15. Set terms of office for full-time military judges would contribute to a more 
professionally competent military judiciary. 

__ 16. Set terms of office for full-time military judges create a significant risk of 
protecting incompetent/irresponsible judges. 

__ 17. Set terms of office for full-time military judges significantly increase the 
potential for judges to abuse the office. 

__ 18. Assignment as a military judge has a positive impact on career 
progression. 

__ 19. An 0-6 assignment to full-time military trial judge duty is considered the 
type of duty that is career enhancing for competition for selection to flag or general 
officer rank. 

___ 20. An 0-6 assignment to full-time military trial judge duty is considered the 
type of duty that is detrimental for competition for selection to flag or general 
officer rank. 

• 

• 

• 



--21. An 0-6 assignment to duty at the Court of Criminal Appeals is considered 
the type of duty that is career enhancing for competitioq for selection to flag or 
general officer rank. 

__ 22. An 0-6 assignment to duty at the Court of Criminal Appeals is considered 
the type of duty that is detrimental for competition for selection to flag or general 
officer rank. 

--23. Set terms of office would attract highly qualified lawyers (volunteers) to 
the judiciary. 

24. If a set term of office provision were enacted, new judges should be --required to complete a probationary period. 

__ 25. A set term of office would favorably affect your view of military judge 
assignments. 

__ 26. Competent service as a military judge should require selection for 
promotion from the primary zone. 

__ .27. A mandatory selection provision would adversely affect the general 
relationship between judge advocates and other officers. 

__ 28. A mandatory selection provision would adversely affect the general 
relationship among the judge advocates who are judges and those w~o are non
judges. 

__ 29. A mandatory selection provision would attract highly qualified volunteers 
to the judiciary. 

__ 30. There should be a provision for set terms of office for military trial 
judges. 

__ 31. There should be a provision for set terms of office for Court of Criminal 
Appeals judges. 

__ 32. Military trial judge appointments should be done uniformly in all 
services. 

__ 33. Military appellate judge appointments should be done uniformly in all 
services. 

__ 34. In determining who should be selected as a military judge, the JAG 
should have sole discretion in appointing military judges. 



35. An independent board of line and JAG officers should make judge --appointments, similar to promotion boards. 

36. If an independent board is used, the independent board should choose --from a list of candidates, compiled by the respective JAG. 
0 

37. Published minimum qualifications for military judges should be available. --
38. Military exigencies should be an exception to the set term of office. --
39. Needs of the service should be an exception to the set term of office. --

--40. A judge's consent to shortening a set term should be an exception to a set 
term of office. 

__ 41. An officer must always be a volunte·er to serve a set term as a military 
judge. 

--42. A judge's consent to extending a set term should be an exception to a set 
term of office. 

__ 43. The involuntary change of a judge's term should be appealable. 

__ 44. The mechanism for a judge to be relieved for cause should be uniform 
among all service branches. 

*To give depth to this survey, please provide input on each of the following 
questions. 

45. If military judges had set terms, what should "term" mean as it applies to "set 
term"? A 3 year tour of duty; 15 year appointment, unless good cause shown; 
other? 

46. Other than "for cause" relief, how many tours can a judge in your service 
expect to serve (one tour, two tours, more?) How is that decision made? Do you, as 
a judge, have some impact on the decision to either stay on the bench or be 
reassigned? 

• 

• 

• 
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47. Please give your opinion, if any, on whether the mechanism for a judge to be 
relieved for cause should be uniform among all service branches? What mechanism 
would you recommend? 

48. Please give your opinion, if any, on whether there should be promotion based 
upon longevity for judges? If so, should it be uniform among all service branches? 

49. Do you personally believe you have ever experienced a circumstance where a 
commander, staff judge advocate or convening authority. attempted_ to influence you 
improperly? Do you have any anecdotal information involving another judge who 
may have believed this happened to them? Explain. 

50. Are you aware of any instances in which a convening authority, a subordinate 
commander, or staff officer acting for a commander has criticized a military judge 
directly, indirectly, or through the military judge's superior for court related 
decisions? How often? Did it relate to the judge's action on findings, sentencing or 
other grounds? Do you think the criticism affected the judge's subsequent 
decisions? Explain. 

51. Have you ever been threatened with reassignment or actually been reassigned 
because of a court-martial decision or appellate opinion? Explain. 

52. Are you aware of any instances on which a military judge bas ever b~en 
threatened with reassignment or actually been reassigned because of a court-martial 
decision? Explain. 



53. Would a "set term of office" improve your performance as a judge? 

54. Would "promotion based upon longevity" improve your performance as a 
judge? 

55. Would a "set term of office" make you feel that you have greater independence 
as a judge? 

56. Would a "promotion based upon longevity" make you feel that you have greater 
independence as a judge? 

57. Do you perceive any significant benefit that may be derived from giving military 
judges set terms? 

58. Do you perceive any significant benefit that may be derived from giving military 
judges promotion based upon longevity? 

• 

• 

• 
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59. Please give your opinion, if any, on the current military judge selection process 
in your service. 

60. Have you had adequate installation support? If not, is there any indication that 
the hick of such support is related to any ruling by any military judge in your 
district or circuit? 

61. What perception related to judicial independence, if any, do you believe the 
installation population has if that support comes from the installation convening 
authority? 

62. Please give your opinion, if any, whether we should have an "all service" 
judiciary, trial or appellate. (lfyou have relevant experience, please explain.) 

63. Do you believe the current system of judicial appointment within your JAG 
department or Corps works? Is there a perception that it doesn't work? If so, 
specifically why? If you think the system is broken what do you propose as a 
solution? 

64. Additional Comments: 



• 

SECTION 

4 • 

•• 



RESULTS 

USING A SCALE OF 1- 5 with-- (1) strongly disagree (2) disagree (3) no opinion 
(4) agree (5) strongly agree ---Please answer the following-

A 14. Set terms of office for full-time military judges would create a more 
independent and fair milit~ry judiciary. ~l (A)-:- 50 (D) 

_A_15. Set terms of office for full-time military judges would contribute to a more 
professionally competent military judiciary. 64 ~A)- 55 (D) 

_0 _16. Set terms of office for full-time military judges create a significant risk of 
protecting incompetent/irresponsible judges. 93 (D)- 29 (A) 

_0_17. Set terms of office for full-time military judges significantly increase the 
potential for judges to abuse the office. 113 (D)- 13 (A) 

_0_18. Assignment as a military judge has a positive impact on career 
progression. 61 (D)- 32 (A) 

_D_19. An 0-6 assignment to full-time military trial judge duty is considered the 
type of duty that is career enhancing for competition for selection to flag or general 
officer rank. 107 (D)- 5 (A) , 

_A_20. An 0-6 assignment to full-time military trial judge duty is considered the 
type of duty that is detrimental for competition for selection to flag or general 
officer rank. 82 (A)- 24 (D) · · 

_0_21. An 0-6 assignment to duty at the Court of Criminal Appeals is considered 
the type of duty that is career enhancing for competition for selection to flag or 
general officer rank. 92 (D)- 6 (A) 

_A_22. An 0-6 assignment to duty at the Court of Criminal Appeals is considered 
the type of duty that is detrimental for competition for selection to flag or general 
officer rank. 78 (A)- 26 (D) 

_tie_23. Set terms of office would attract highly qualified lawyers (volunteers) to the 
judiciary. 35 (A)- 34 (D) 

_A_24. If a set term of office provision were enacted, new judges should be 
required to complete a probationary period. 96 (A)- 25 (D) 

_A_25. A set term of office would favorably affect your view of military judge 
assignments. 56 (A)- 45 (D) 



D 26. Competent service as a military judge should require selection for 
promotion from the primary zone. 71 (D)- 43 (A) 

A 27. A mandatory selection provision would advenely affect the general 
;elationship between judge advocates and other officen. 70 (A)- 49 (D) 

A 28. A mandatory selection provision would advenely affect the general 
;elationship among the judge advocates who are judges and those who are non
judges. 77 (A) - 34 (D) 

_A_29. A mandatory selection provision would attract highly qualified volunteen 
to the judiciary. 78 (A)- 33 (D) 

A 30. There should be a provision for set terms of office for military trial judges. 
81 (A)- 41 (D) 

_ A_31. There should be a provision for set terms of office for Court of Criminal 
Appeals judges. 82 (A)- 36 (D) 

D 32. Military trial judge appointments should be done uniformly in all services. 
64 (D) - 35 (A) 

_D_33. Military appellate judge appointments should be done uniformly in all 
services. 63 (D)- 40 (A) 

_A_34. In determining who should be selected as a military judge, the JAG should 
have sole discretion in appointing military judges. 81 (A) - 39 (D) 

_D_35. An independent board of line and JAG officen should make judge 
appointments, similar to promotion boards. 100 (D)- 24 (A) 

_A_36. If an independent board is used, the independent board should choose 
from a list of candidates, compiled by the respective JAG. 105 (A)- 14 (D) 

_A_37. Published minimum qualifications for military judges should be available. 
114 (A)- 14 (D) 

_A_38. Military exigencies should be an exception to the set term of office. 
117 (A) -13 (D) 

_A_39. Needs of the service should be an exception to the set term of office. 
93 (A) - 33 (D) 

• 

• 

_A_40. A judge's consent to shortening a set term should be an exception to a set • 
term of office. 124 (A)- 8 (D) 



• 

_A_41. An officer must always be ~-~olunteer to sen'e a set term as a military 
judge. 92 (A)- 33 (D) 

A 42. A judge's consent to extending a set term should be an exception to a set 
term of office. 117 (A)- 12 (D) 

_A_43. The involuntary change of a judge's term should be appealable. 
73 (A)- 46 (D) 

_A_44. The mechanism for a judge to be relieved for cause should be uniform 
among all sen'ice branches. 80 (A)- 41 (D) .. 

*To give depth to this sun'ey, please provide input on each of the following 
questions. · 

45. If military judges had set terms, what should "term" mean as it applies to "set 
term"? A 3 year tour of duty; 15 year appointment, unless good cause shown; 
other? 

3 YEARS (57) 5 YEARS (26) 

46. Other than "for cause" relief, how many tours can a judge in your sen'ice 
expect to sen'e (one tour, two tours, more?) How is that decision made? Do you, as 
a judge, have some impact on the decision to either stay on the bench or be 
reassigned? 

2 TOURS (46) JAIPERSONNEL YES (53) 

47. Please give your opinion, if any, on whether the mechanism for a judge to be 
relieved for cause should be uniform among all sen'ice branches? What mechanism 
would you recommend? 

YES (58) NO (44) 

48. Please give your opinion, if any, on whether there should be promotion based 
upon longevity for judges? If so, should it be uniform among all sen'ice branches? 

NO (78) YES (32) 



49. Do you personally believe you have ever experienced a circumstance where a • 
commander, staff judge advocate or convening authority attempted to influence you 
improperly? Do you have any anecdotal information involving another judge who 
may have believed this happened to them? Explain. 

NO (110) YES (15) 

50. Are you aware of any instances in which a convening authority, a subordinate 
commander, or staff officer acting for a commander bas criticized a military judge 
directly, indirectly, or through the military judge's superior for court related 
decisions? How often? Did it relate to the judge's action on findings, sentencing or 
other grounds? Do you think the criticism affected the judge's subsequent 
decisions? Explain. 

NO (99) YES (26) 

51. Have you ever been threatened with reassignment or actually been reassigned 
because of a court-martial decision or appellate opinion? Explain. 

NO (123) YES (0) 

52. Are you aware of any instances on which a military judge has ,ever been 
threatened with reassignment or actually been reassigned because of a court-martial 
decision? Explain. 

NO (118) YES (7) 

53. Would a "set term of office" improve your performance as a judge? 

NO (101) YES (27) 

54. Would "promotion based upon longevity" improve your performance as a 
judge? 

NO (89) YES (15) 

55. Would a "set term of office" make you feel that you have greater independence 
as a judge? 

NO (76) YES (47) 

• 

• 
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56. Would a hpromotion based upon longevity" make you feel that you have greater 
independence as a judge? 

NO (87) YES (37) 

57. Do you perceive any significant benefit that may be derived from giving military 
judges set terms? 

YES (73) NO (53) 

... 

58. Do you perceive any significant benefit that may be derived from giving military 
judges promotion based upon longevity? 

NO (76) YES ( 49) 

;... . . .. -. 
-· 

59. Please give your opinion, if any, on the current military judge selection process 
in your service . 

WORKS (91) BROKEN (23) 

60. Have you had adequate installation support? If not, is there any indication that 
the lack of such support is related to any ruling by any military judge in your 
district or circuit? 

YES (101) NO (12) NO (46) YES (1) 

61. What perception related to judicial independence, if any, do you believe the 
installation population has if that support comes from the installation convening 
authority? 

NO AFFECT (104) POOR (15) 

62. Please give your opinion, if any, whether we should have an ~~au service" 
judiciary, trial or appellate. (If you have relevant experience, please explain.) 

NO (75) YES (24) 

63. Do you believe the current system of judicial appointment within your JAG 
department or Corps works? Is there a perception that it doesn't work? If so, 
specifically why? If you think the system is broken what do you propose as a 
solution? 

YES (109) NO (13) NO (41) YES (12) 
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I 825. Art. 25.(e) APPENDIX 2 

bis authority under tbis subsection to bis staff judge advocate or 
legal officer or to any other principal assisWit. 

§ 826. Art. 26. Military Judge of a general or 
special court-martial 
(a) .:... militarY judge shall be detailed to each general court
J:IWtial. Subject to regulations of the Secretary concerned. a mili
tarY judge may b~ _detailed to any special court-m.anial. The 
SecretarY conc:med shall prescribe regulations providing for the 
manner in which military judges are detailed for such couru
martial ;md for the persons who are authorized to detail militarY 
judges for sucb courts-martial. The military judge shall preside 
over each open session oi :be court·manial to which be has been 
detailed. 

(b) A military judge shall be a. commiuioaed officer of the 
armed forces who is a member of the bsr of a Federal court or a 
member of the bsr of the bi ghest court of a S we and who is 
certified to be qualified :or duty as a military judge by the Judge 
Advoc1te General of the armed force of Which such military 

judge is a member. 
(c) The military judge of a gener:U court·mania.l sball be desig
amd by the Judge Advoc:are General, or his desipee. of the 
armed force o{ which the military judge is a membe:r for dc:Wl iD 
accordance with regulations prescribed under subiC:ction (a). UD
less the court-martial was convened by the President or the Secre
tarY conc:med. 11either the conveuing authority 11or any member 
of • bis staff shall prepare or review any report cOJic:emiag the 
effectiveness. fimess. or :ificiency of :he military judge so de· 
tailed. wbicil relates to his performance of duty as a military 
judge. A coznmi.!sioned officer who is certified to be qualified for 
duey as a :niliwy judge of a general court-mania! may pezform 
such duties oniy when he is assigned and directly responsible to 

the Judge .. ~dvoc:lte GeneraL or hl.s designee. of the anned force 
of which the :niliwy judge is a member md may perform duties 
of a judicial or nonjudicial nature other than those relating to his 
primary duty as a :niliwy judge or a general court-martial ·Nilen 
such duties are :ISSigned to him by or with the approval of that 
Judge .:...dvocate General or ilis designee. 

(d) ~o person is eiigible to act as military judge in a C:lSC if he is 
the accuser or a wimess for the prosecution or has acted as 
iDvesagating officer or a coUDSei in the same case. 

(e) The military judge at a court·m.ania.l may uot consult witb the 
members or the court e:u:ept in the presence of the accused. trial 
counseL and defense counseL aor may be vore with the members 
of the court. 

§ 827. Art. 27. Detail of trial counsel and defense 
counsel 
{ai(l) Trial counsel and derease counsel sbaD be deClileci for 
each general and special court-martial. Asmtallt trial COUDSel and 
assistaDt and associare deieme coUDSC.I may be detailed for each 
general and special court-martial. The Secrewy concerned shall 
prescribe regulations providing for the ::aaDDer iD whicb counsel 
are detailed t'or such couns-manial and for the pe:rsO!IS who are 
authorized to detail coUDSel far such couru-m.artial. 

{2) ~o peaon who ha.s acted as investigating officer, military 
judge. or court member in any caae may act later as trial coUDSel, 
auisw1t trial counscL or, unle55 expres$1y requested by the ac
cused. as defense counsel or assistallt or a.uociare deiense counsel 

A2-l 

in the same C:ISe. No person who bu acted for th~ prosecutioa 
may act later in the same case for the defense, aar mav anv 
person wbo bas acted for the defense act later in the sam~ cas~ 
for the prosecution. 

(b) Trial counsel or defense counsel detailed for a general coun
m.artial-

( 1) :nust be a judge advocate who is a ~ of an accred
ited law school or is a member of the bar of a Federal court or oi 
the !Ugilest cOurt of a State: or must be a member of :he bar oi 1 

F:deral coun or of the highest court of a State: and 

(2) must be certitied as compete"Dt to perform such duties by 
the Judge Advocate General of the armed f~e of wbicn be is a 
member. 

(c) lD the case of a special court·ll'W'tial-

{1) the accused shall be Ufanied the opportunity tO be repre· 
sented at the trial by counsel having the qual.ific:ltions prescribed 
Wider section 827(b) of tiW title (article 27(b)) IJilless counsei 
having such qualifications C311110t be obtained on account of phys
ical conditiOJIS or military exigencies. If counsel having sucb 
qualifications ClllDOt be obtained. the coun may be convened and 
the trial held hut the convening authority shall make a detailed 
written statemeat. to be appended to the record. stating why 
coUDSei with such quaiificat:io111 ·could aot be olxai.aed; 

(2) if the trial counsel is qualified to act u cowzsel before a 
genmal court-martial, the defense counsel llet:liled by the conven
ing authority must be a person similarly qualified: and 

(3) if the trial counsel is a judge advOC:lte or a member of the 
bar of a Feder.ll court or the highest court of a State. the deiense 
counsel detailed by the convening authority must be one of :he 
foregoing. 

§ 828. Art. 28. Detail or employment of reporters 
and Interpreters 

Under sucb regulations a.s tlle Secretary conc:med may pre· 
scribe. the couveuing authority of a court-martial. military com· 
mission. or court of inquiry silall detail or employ qualified court 
reponers. wilo shall record the proceedings of and testimony 
taken before that court or co!IUI!imon. Under like regulations the 
conveuing authority of a court-martial. military co1I11Ilission. or 
court of inquiry may decul or :mploy ina:rpre=s wbo sb.ail 
interpret for the court or commission. 

§ 829. Art. 29. Absent and additional members 
(al No member or a gencnl or special court-mattial may be 
3bsent or excused after the court bal been assembled .for :he triill 
oi the accused Wliess exc:-.13ed as a result of a challenge. excused 
by the military judge for physical disability or other good ~use. 
or excused by order oi the conveniDg authority for good ~use. 

(bl Whenever a general court·awtial. other thaD a general ::curt· 
man:ial composed of a miliary judge only, is reduced below five 
members. the trial may aot proceed uniess the coaveuing author· 
ity details llC:W =tnbers sufficieDl in Dumber to provide DDt less 
tbaa 5ve members. The :rial may proceed with the new members 
preseDI :1Mr the recorded evidence previoualy intrOduced beiare 
the mem.ilen of the court has beeD read ro !he court in the 
presence of tbe military judge. the ~ and counsel for bo!h 

sides. 

(c) Whenever a special court-martiaL other than a special court· 

r 

' 

i 
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AFI 51·201 28 July 1994 21 

ChapterS 

COURT-MARTIAL COMPOSmON AND PERSONNEL, 
REPORTERS, CONVENI!'IiG COURTS-MARTIAL 

Sectioa A-Compositioo and PersoaaeJ 

5.1. Detail or Military Judces (RCM 50J[b]): 

5.1.1. Chid Trial Judce. The Judge Advocate General's 
designee for detail of military jUdges to couns-manial 
within the Air Force is the Chief Trial Judge. USAF Trial 
Judiciary (AFL.SA/JAJT).l72 Luke Avenue. Suite 343, 
Bolling AFB. DC 20332-5113. 

5.1.2. DetailiDg Military Juqes. The Chief Trial 
Judge. USAF Trial Judiciary, details military judges to 
SPCMs and CiCMs. The Chief Trial Judge may delega~e 
this authority to any person assigned as an Air Force 
military judge. A military judge with the authority to 
detail military judges may detail himself or herself as 
military judge to a coun-manial. Orders detailing military 
judges may be oral. written. or in message form. Anach 
written orders or messages. if any. to the record of trial 
(ROTI. Announce all orders detailing the military judge 
at aial. 

5.1.2.1. A military judge from another Armed Force may 
be detailed to Air Force couns-martial according to the 
Armed Force's ~gulation applicable to military judges 
and with the approval of the Chief Trial Judge. USAF 
Trial Judiciary. 

5.1.2.2. The Chief Trial Judge is TJAG's designee with 
authority to make Air Force military judges available for 
detail to trials convened by another Armed Force. 

5.2. Detail or CouaseJ (RC!\150J[c]): 

5.2.1. Procedure: 

5.2.1.1. A Chief Circuit Defense Counsel (CCDC), 
Circuit Defense Counsel (CDC), or the Chief or Deputy 
Chief. Trial Defense Division (Afl.SAIJAJD). 172 Luke 
Avenue. Suite 343, Bolling AFB. DC 20332-5113, may 
detail defense counsel. assistant defense counsel. and 
associate defense counsel to any coun-awtial. The order 
detailing counsel may be oral. written, or in message form. 
Announce orders detailing counsel at aial. A~h wriaen 
or message orders. if any, to the ROT. 

5.2.1.2. An SJA. Chief Circuit Trial Counsel (CCTC). 
CiraJit Trial Counsel (CTC}, or the Chief or Deputy 
Chief. Government Trial and Appellate Counsel Division 

(AFl..SA/JAJG} may detail· aial counsel or assistant tnal 
counsel to any coun-martial. The order detailing tnal 
counsel may be oral. written. or in message form. 
Announce orders detailinJ counsel orally on the record a1 
aial. Attach wrinen or message orders, if any, to the 
ROT. 

5.2.1.3. RCM S03(c)(3} and other Anned Forces' 
~gulations aovem detailins counsel from other Armed 
Forces to Air Force couns-manial. 

5.2.1.4. The Chief. Military Justice Division 
(AR.SA/JAJM), is TIAG's designee with authority to 
make Air Force counsel, with the exception of those 
assigned to AFLSA/JAJD. available for detail to trials 
convened ·by another Anned Force. AFLSA/JAJD 
exercises this authority over area defense counsel (ADC). 
CDCs and CCDCs. 

5 . .2.2. QuaJiftcadoas: 

5.2.2.1. General Court-Martial. Anomeys detailed as· 
aial counsel. defense , counsel. or associate defense 
counsel for a GCM musr be certified according to Article 
27(b}, UCMJ. Any penon detailed as assistant aial 
counsel or assistant defense counsel must be designated as 
a judge advocate under 10 U.S.C. 8067(g) and AFl 51· 
103. Desicaatioa aad Certillcatioa or Judge 
Advocates. 

5 .2.2.2. Special Court-MartiaL Anomeys detailed as 
defense counsel for an SPCM must be certified according 
to Article 27(b}, UCMJ. Any person detailed as aial 
counsel. assistant aial counsel, or assistant defense 
counsel for a S~ must be designaled as a judge 
advocate under 10 U.S.C. §8067(g) and AFI 51-103. In . . 
no event will a coan-martial be lesally constituted unless. 
before an Ani~le 39(a) session or assembly of the coun· 
martial. the accused has been afforded the opponunity to 
be represented by counsel qualified under Article 27(bl 
unless such counsel cannot be obtained because of 
physical conditions or military exigencies. (Article 
27(c][ I], UCMJ.) 

5.2.2.3. Air Foree Reserve Members. The requirements 
of certification and designation set out in 5.2.2.1 and 
5.2.2.2 apply to reserve judge advocates. Only those 
~servists assigned as circuit aial or defense counsel may 
be certified annually. Other reserve judge advocates are 
-certified according to AFl S l-1 03. 
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This manual describes the organization, function, and operation of the Judge Advocate General's Depart
ment, Directorate of the Air Force Judiciary (AFLSA/JAJ). It also enumerates certain duties of key 
USAF Judiciary personnel but the list of duties is not exclusive. Refer to AFI 51-20 I, Administration of 
Military Justice, for guidance on detailing judiciary personnel to courts-martial. 

SUMMARY OF REVISIONS 

This manual contains information on the structure of the USAF Judiciary originally contained in AFR 
111-1, Military Justice Guide. 

1. Organization and Personnel: 

1.1. The Judge Advocate General (TJAG) exercises overall responsibility for the USAF Judiciary 
through the Commander, Air Force Legal Services Agency (AFLSA). TJAG designates geographical 
areas as USAF Judiciary Circuits (Circuits), and assigns military judges, counsel to circuit offices and 
to AFLSA. Unless otherwise stated, all personnel mentioned hereafter are judge advocates appointed 
or assigned by TJAG. 

1.2. The Director, USAF Judiciary (AFLSA/JAJ) exercises overall supervisory responsibility for the 
Air Force Judiciary, including the Field Judiciary. The Field Judiciary includes all members assigned 
to AFLSA who are detailed to perform full-time duties as a chief circuit military judge (CCMJ), mili
tary judge (MJ), chief circuit trial counsel (CCTC), circuit trial counsel (CTC), chief circuit defense 
counsel (CCDC), circuit defense counsel (CDC), area defense counsel (ADC), defense paralegal 
(DP), circuit court superintendent (CtS) or assistant circuit court superintendent (ACtS). The Field 
Judiciary is not an organizational element. 

1.2.1. Air Force Trial Judiciary. The Trial Judiciary includes all military judges assigned to 
AFLSA detailed to perform full-time duties as military judges. It is not an organizational element. 

http:http://afpubs.hq.af.mil


1.3. The Chief Trial Judge, USAF Trial Judiciary (AFLSA/JAJT), is a military judge designated by 
TJAG under Article 26(c), Uniform Code of Military Justice (UCMJ), whose duties include supervis
ing military judges and detailing them to courts-martial. 

1.4. The Chief, Government Trial and Appellate Counsel Division (AFLSA/JAJG), supervises all 
CCTCs and CTCs. This individual may detail CCTCs and CTCs to courts-martial and supervises all 
Air Force appeals before the Air Force Court of Criminal Appeals (AFCCA), the U.S. Court of 
Appeals for the Armed Forces (USCAAF), and the U.S. Supreme Court. This individual may dele
gate authority to the CCTC of each circuit to detail himself/herself to courts-martial within the circuit. 

1.5. · The Chief, Trial Defense Division (AFLSA/JAJD), supervises all CCDCs, CDCs and ADCs. 
Duties also include detailing CCDCs, CDCs and ADCs to courts-martial, and serving as the appellate 
authority on individual military defense counsel requests made under AFI 5 1-20 I, Administration of 
Military Justice. This individual may delegate authority to the CCDC of each circuit to detail himself/ 
herself to courts-martial within the circuit. 

1.6. The Chief, Appellate Defense Division (AFLSA/JAJA), supervises all appeals before the 
AFCCA, USCAAF, and the U.S. Supreme Court made by active duty Air Force members after their 
court-martial convictions. 

1.7. The Chief, Military Justice Division (AFLSA/JAJM), is responsible for providing field support 
of ongoing cases, development and dissemination of Air Force military justice policy, and supervision 
of reviews and other UCMJ actions required of the Office of The Judge Advocate General. For all 

• 

purposes under the UCMJ, AFLSA/JAJM is considered a component of the Office of The Judge • 
Advocate General. 

1.8. The Chief, Clemency, Corrections and Officer Review Division (AFLSA/JAJR), recommends 
Secretary of the Air Force action on court-martial sentences that include a dismissal and TJAG and 
Secretary of the Air Force action on cases in which sentence clemency is appropriate. 

1.9. The Chief Court Superintendent assists and advises the Director, USAF Judiciary, on all enlisted 
matters affecting circuit court superintendents, assistant circuit court superintendents and all defense 
paralegals. 

2. Responsibilities: 

2.1. Chief Circuit Military Judge. The military judge designated as the chief judge of a circuit and 
who is the immediate supervisor of all military judges and CtSs assigned to that circuit. The CCMJ's 
secondary duty is to serve as a military judge. The CCMJ is the administrative chief of the circuit and 
may detail military judges to courts-martial. Except as provided elsewhere in this manual, the CCMJ 
is responsible for the administrative support of all functional areas within the circuit. 

2.2. Military Judge. A judge advocate designated as a military judge according to Article 26(b) or 
(c), UCMJ, and assigned to a designated circuit or to the ChiefTrial Judge. Military judges may detail 
themselves to courts-martial, if delegated such authority. In addition to their duties in courts-martial, 
judges may perform the following duties, subject to availability as determined by the CCMJ: 

2.2.1. Serve as legal advisors for administrative boards convened under AFI 36-3206, Adminis
trative Discharge Procedures; AFI 36-3207 ,; AFI 36-3207, Administrative Separation of Com
missioned Officers; and AFI 36-3208, Administrative Separation of Airmen. 
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2.2.2. Serve as Article 32, UCMJ, investigating officers. Courts-Martial and administrative 
boards under AFI 36-3206 take precedence. 

2.2.3. Serve as legal advisors on other administrative discharge boards. Courts-Martial, boards 
under AFI 36-3206 and Article 32 investigations take precedence. 

2.2.4. Serve as hearing officer for contingent confinement hearings as provided for in AFI 
51-201. 

2.2.5. Upon the request of a convening authority, serve as pretrial confinement hearing officers. 

2.2.6. With the consent of the ChiefTrialJudge, conduct other investigations. 

2.2. 7. With the approval of the Chief Trial Judge, perform administrative law functions, such as 
presiding officer at draft environmental impact statement hearings, Superfund Amendment and 
Reauthorization Act hearings, and other administrative actions. 

2.3. Chief Circuit Trial Counsel. The CCTC supervises the CTCs in each circuit. The CCTC's 
duties are to perform CTC duties and to detail CTCs to courts-martial. The CCTC may detail herself/ 
himself to courts-martial if delegated that authority. 

2.4. Circuit Trial Counsel. A judge advocate certified under Article 27(b)(2), UCMJ, whose pri
mary duties include the following in order of priority: 

2.4.1. Serve as trial counsel in general courts-martial (GCM) and administrative boards convened 
under AFis 36-3206 and 36-3207 when requested. 

2.4.2. Serve as trial counsel in special courts-martial (SPCM) when requested. 

2.4.3. Train, advise, and assist other personnel involved in the prosecution of courts-martial. .. 

2.4.4. Serve as the government representative in Article 32, UCMJ, investigations when 
requested by a staff judge advocate (SJA) as other duties permit. 

2.4.5. Serve as recorder for administrative boards convened under and AFI 36-3208, as other 
duties permit. 

2.4.6. Detail other CTCs as trial counsel for courts-martial, in the CCTC's absence. 

2.4.7. SJAs will use the expertise and services ofthe CCTC and the CTCs to the maximum extent 
possible. SJAs have overall responsibility for each court-martial. Trial counsel (TC) represents 
the SJA in fulfilling that responsibility on particular cases to which the TC is detailed. 

2.5. Chief Circuit Defense Counsel. The CCDC supervises all defense personnel within each cir
cuit or region, as applicable, and details CDCs and ADCs to courts-martial. The CCDC's secondary 
duty is to perform CDC duties as time allows. CCDCs may detail themselves to courts-martial if del
egated that authority. 

2.6. Circuit Defense Counsel. A judge advocate certified under Article 27(b)(2), UCMJ, whose 
primary duties include the following: 

2.6.1. Serve as defense counsel in courts-martial. 

2.6.2. Train, advise, and assist other defense personnel in the circuit. 

2.6.3. Assist the CCDC with the administration of defense services in the circuit, including detail
ing other CDCs and ADCs if delegated that authority. 
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2.6.4. Serve as respondent's counsel in administrative boards convened under AFis 36-3206, 
36-3207 or 36-3208. 

2.6.5. Detail defense counsel to courts-martial in the absence of the CCDC. 

2.7. Area Defense Counsel. A judge advocate certified under Article 27(b)(2), UCMJ, and assigned 
to a designated ADC office within a circuit. An ADC is responsible for providing all defense services 
at the base where assigned, unless disqualified or another counsel is detailed to represent a particular 
individual. The senior ADC is also responsible for the administration of the office. ADC duties 
include the following in order of priority: 

2. 7.1. Serve as counsel in all actions under the UCMJ, such as: 

2. 7 .1.1. General courts-martial. 

2. 7 .1.2. Special courts-martial. 

2.7.1.3. Article 32, UCMJ, investigations. 

2. 7 .1.4. In interrogation situations. 

2.7.1.5. Nonjudicial punishment actions under Article 15, UCMJ. 

2.7.2. Serve as counsel in administrative discharge actions; such as: 

2. 7.2.1. Administrative discharge boards convened under AFls 36-3206, 36-3207, and 
36-3208. 

2. 7.2.2. Administrative discharge notification actions. 

2.7.3. Serve as military legal advisor in foreign criminal jurisdiction cases. 

2.7.4. Pursuant to AFI 44-109, Mental Health Evaluations, provide advice to members referred 
for other than emergency mental health evaluations. 

2.7.5. Represent Air Force members in other adverse actions, such as reports of survey, adminis
trative demotions and flying evaluation boards in which counsel for an individual is required or 
authorized. 

2. 7 .6. ADCs are encouraged to perform nonconflicting duties for the base SJA 's office, as work
load p.ermits. 

2.8. Circuit Court Superintendent (CtS). The senior noncommissioned officer assigned to the cir
cuit, whose primary duty is to assist the CCMJ in docketing courts-martial and circuit administration. 
The CtS is the immediate supervisor of all ACts assigned to a circuit. The CtS also provides training 
as appropriate for defense paralegals within the circuit. 

2.9. Assistant Circuit Court Superintendent (ACtS). A noncommissioned officer assigned to the 
circuit, whose primary duty is to assist the CtS docket courts-martial and provide general administra
tive services for the circuit. 

2.10. Defense Paralegal (DP). An airman, noncommissioned officer, or civilian employee assigned 
to the ADC office, whose primary duty is to support the ADC in the management and operation of the 
ADC office. 

2.1 0.1. The active duty DP must participate in a proficiency training program in the base SJA 's 
office a minimum of 16 hours per month. Active duty DP's in upgrade training are required to per-
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form 24 hours training in the SJA 's office each month. The law office manager (LOM) of the base 
office manages the proficiency training and formal on-the-job training for skill level upgrade. 
The LOM prepares a semi-annual training plan for each DP assigned to the base, coordinates the 
plan with the senior ADC, and ensures the training objectives are satisfied. SJAs and ADCs will 
cooperate to provide the DP proficiency in all facets of base legal office operations, while arrang
ing training to avoid the fact and appearance of a conflict of interest on any particular case. 

3. Assignment and Jurisdiction: 

3.1. All personnel designated to perform Field Judiciary services are assigned to AFLSA. 

3.2. All personnel assigned to AFLSA are attached to the 11th Wing (11 WG), Bolling AFB DC. for 
court-martial jurisdiction, actions under Article 15, UCMJ, and various administrative actions, includ
ing, but not limited to actions under AFI 36-3206 and 36-3207. The Commander, AFLSA, retains 
concurrent authority with 11 WG/CC to take Article 15, UCMJ, and administrative action against per
sonnel assigned to AFLSA, with the exception of military judges. See also AFI 25-201, Nonjudicial 
Punishment. 

4. Administrative and Logistical Support: 

4.1. Installation commanders where a judiciary field office is located is responsible for the adminis
trative and logistical support of Field Judiciary personnel. In particular, support of ADC offices will 
be no less than the support of units assigned to the host command. Host commanders will provide 
support to the Field Judiciary, as set forth in AFI 25-201. This support includes, but is not limited, to 
the following: 

4.1.1. Private office space, including necessary furniture and supplies and access to law library 
facilities, clearly designated an AFLSA Field Judiciary or ADC office,' for each of the judiciary 
functional areas--judicial, prosecution, defense, and court administration. ADC offices shall be 
physically separated from the offices of the SJA and the convening authority, unless it is not pos
sible to do so. AFI 32-1024, Standard Facility Requirements, sets forth minimum space require
ments. 

4.1.2. Class A telephone services, including direct dial capability where possible. 

4.1.3. Military transportation support. Military transportation support of the Field Judiciary is a 
"mission essential" function. 

4.1.4. Military family housing on the same basis as other personnel of like grade, rank, and 
responsibility. 

4.1.5. Processing travel vouchers and leave authorizations. 

4.1.6. Civilian personnel services normally provided by the Civilian Personnel Office (CPO). 

4.1. 7. Publications support normally furnished tenant units. 

4.1.8. Funding for necessary nonexpendable and expendable supplies. 

4.1.9. Suitable office space, administrative assistance, transportation, and private quarters for 
Field Judiciary members on temporary duty (TDY) to the installation. 
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4.2. AFLSA furnishes travel costs and per diem. AFLSA/JAJ provides blanket travel orders to Judi
ciary personnel when necessary. 

4.3. SJAs assist in obtaining appropriate support for Field Judiciary personnel performing TDY at 
their bases by arranging appropriate lodging, messing, and transportation in advance to ensure TOY 
Field Judiciary personnel may devote full attention to their duties. 

5. Supervision of Personnel. Although the Field Judiciary is divided into three main divisions of 
responsibility, the organizational and functional structure of each circuit office requires the CCMJ, 
CCTC, and CCOC to coordinate the circuit activities with one another to manage the mission effectively 
and economically. 

NOLAN SKLUTE, Maj General, USAF 
The Judge Advocate General 
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on the same basis as any other JA. School assignments are not considered intervening assigrune~ 
for purposes of determining eligibility for a subsequent assignment as a trial judge. • 

7-5. Selection and Assignment of Appellate Militarv Judges. 

a. General. Assignments of appellate military judges to the U.S. Army Court of Criminal 
Appeals are made by TJAG upon recommendation of the Chief Judge in coordination with the 
Chief, PP&TO. 

b. Grade Requirements. Appellate judges will normally be in grade of colonel. 
Exceptional lieutenant colonels with at least two years time _in grade may be considered for a 
waiver of the grade requirement. · 

c. Experience Requirements. Appellate judges should have at least two years of 
experience as a GCM trial judge, previous service as an appellate judge, two years of experience as 
an SJ A of a general court-martial jurisdiction, or two years of experience as a regional defense 
counsel. Appellate judges should also have at least two years of criminal law experience as a trial 
counsel, chief of military justice, criminal law instructor, or trial defense counsel. 

d. Military Education Requirements. Appellate judges must be a graduate ofthe 
Command and General Staff College or its equivalent. 

7-6. Tenure for Militarv Judges. . • 

a. Trial Judges. Judge Advocates are certified as military judges by TJAG and assigned to 
the Trial Judiciary for a minimum of three years, except under any of the following circumstances: 

(1) The military judge is assigned to the Sixth Judicial Circuit (Republic of Korea). or 
such other area where officers are normally assigned for a short tour of one or two years: in such 
cases the military judge will be appointed for a one or two year term; 

(2) The military judge voluntarily requests to be reassigned to other duties, and TJAG 
approves such reassignment; 

(3) The military judge retires or otherwise separates from military service; 

(4) The military judge is reassigned other duties by TJAG based on the needs of the 
service in a time of war or national emergency; or 

(5) The officer's certificate as a military judge is withdrawn by TJAG for good cause . 
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AR 27-10 
Change1 

Headquarters 
Department of the Army 
Washington', DC 
20 August 1999 

Legal Services 

Effective 20 September 1999 • 

MILITARY JUSTICE 

History. AR 27-10 was published 24 June 1996. This 
change publishes Change 1 to AR 27-10. 
Summary. This change provides for tenure for military bial 
and appellate judges. This provision was not induded at 
the time of publication. 

1. AR 27-10,24 June 1996 is changed as follows: 

Page 36, Add Paragraph B-1g . . 

8-1g. Tenu1e for military trial judges. Judge Advocates are 
certified as military judges by T JAG and assigned to the 
Trial Judiciary for a minimum of three years, except under 
any of the following circumstances: 

(1) The military judge is assigned to the Sixth Judicial 
Circuit (Republic of Korea), or such other area where 
officers are normally assigned for a short tour of one or two 
years; in such cases the military judge will be appointed for 
a one or two year term: 

(2) The military judge voluntarily requests to be 
reassigned to other duties, and T JAG approves such 
assignment 

(3) The military judge retires or otheiWise separates 
from military service: 

(4) The military judge is reassigned to other duties by 
T JAG based on the needs of the service in a time of war or 
national emergency; 

(5) The officer's certification as a military judge is 
withdrawn by T JAG for good cause. See Section Ill, 
Chapter 16, Suspension of Military Judges. 

Page 58, Add Paragraph 13-12. 

13-12. Tenure for military appellate judges 
Judge Advocates are certified as military judges by T JAG 
and assigned to the United States Army Court of Criminal 
Appeals for a minimum of three years, except under any of 
the following circumstances: 

a. The military judge voluntarily requests to be 
reassigned to other duties. and T JAG approves such 
assignment; 

b. The military judge retires or otheiWise separates 
from military service: 

Sugguted Improvements. Users are invited to send 
comments and suggested improvements on DA Form 2028 
(Recommended Changes to Publications and Blank Forms) 
directly to the Office of The judge Advocate General. 
A1TN: DAJA-CLO, 2200 Army Pentagon, Washington, DC 
20310-2200. 

c. The military judge is reassigned to other duties by 
T JAG based on the needs of the service in a time of war or 
national emergency; 

. d. The officer's certification as a military judge is 
withdrawn by TJAG for good cause. See Section 111. 
Chapter 16, Suspension of MllitaJy Judges. 

2. Post these changes per DA Pam 25-40. 

3. File this change in front of the publication. 

~aJ~ () ;a;!~ of the Army 

Distribution. Distribution of this publication is made in 
accordance with the initial distribution number (ION) 
092038, intended for command levels C and D for Adive 
Army, Army National Guard, and U.S. Army Reserve. 

• 
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before courts-martial or as appellate counsel may be iaitialed when 
other available remedial measures, including puDitive actioD-

( 1) Are inappropriate. 
(2) Have failed to induce proper behavior. 
b. RnMdUzl mea.nuu. Full CODS.idellliou will be given to the 

appropriateness aod effectiveness of such measures u
(1) Admonition. 
(2) IDsuuctioo. 
(3) Temporary suspension. 
(4) Proceedings in CODtempl 
(5) Nonjudicial puoistnnen~ under Article 1,, UCMJ. 
(6) Trial by court-martial. 
(7) Relief of the person from duties u appointed COUDJC1. usist

aot counseL or appellate counsel. 
c. By a coun-mani4L The trial judge or coun-mutial without a 

trial judge may determine iaitial.ly IDd ou his or ber or ill own 
motion whether a penon is qualified to act u couosel before the 
court-martial in a particular cue. If a COUDSel il guilty of miacoD
duct. the trial judge or a court-~ without a trial. judge may 
admonish him or her. If the misc:ODduct is CODtempCUOUS. the trial 
judge or court-martial may punish him or ber (Article 48, UCMJ: 
R.C.M. 109). If admonition or punishment is iDappropriatc or fails 
to achieve the desired staDdard of behavior, the court should adjoum 
and report the fact to the supervisiq staff or c:ommaod judge advo
cate or Regional Defense Couosel for processing accordiDg to AR 
27-1. 

d. By an ap~lllll~ court. Action to suspeud a penon actin& u 
appellate counsel will be referred to the supervising IA for proceu
ing according to AR 27-1. 

1 &-e. Action to auepend civilian coun ... 
The procedures and actions set forth above for suspeDding military 
counsel or civilian counsel within the Judge Advoc:ale Legal Service 
(JALS) will also apply insofar as practicable against- civilian cOUDSel 
who represent the accused or are likely to represeat the accused a1 
courts-martial or other proceedings governed by the UCMI or the 
MCM. 

16-7. Modification or revocation of auapenelon or 
decertification 
TJAG may (ou petitiou of a perscm wbo hu been suspended or 
decertified as counsel (Article 27(b), UCMJ). 1Dd ou good cause 
shown) modify or revoke a prior order to suspend or decertify. 

16-8. Removal of counael or rea11lgnment of dutlee 
Nothing in this chapter wiD preveut the military judge or other 
appropriate official from removing a counsel from acting in a partic
ular court-martial. nor prevent the permanent reassignment or as
signment temporarily to different duties prior to. during, or 
subsequent to proceedings couducted UDder the provisions of this 
chapter. 

Section Ill 
Suapen1lon of Military Judgu 

16-9. General 
Action may be iaitialed to suspend or revoke the certification to act 
as military judge (Article 26. UCMI: R.C.M. 109) when a person 
acting or about to act as trial or appeUate judge- · 

a. Is or has been guilty of professiouaL personal. or judicial 
misconduct of or unfitness of such a serious nature as to show that 
the individual is lacking iD integrity or judicial demeanor, or 

b. Is otherwise unworthy or unqualified to perform the duties of a 
military judge. 

16-10. Ground• 
A military judge may be censured. suspended from acting u mili
tary judge. or removed from the judicial role by revocation of his or 
her certific:alion (Article 26. UCMJ) for actions thal-

a. Constimte misconduct. or constimte judicial misconduct or un
fitness. or 

b. V~olate the Code of Judicial Conduct. the Army Rules of 
Profess•oual Conduct for Lawyers, or otber applicable standards. 

11-11. ~emOVIII of a mlltt.ry judge 
a. Acuou to suspeDd a periOD from actiDJ u military judge 0 

revoke his or her cenific:alioo u military judrc. may be mi. 
w~en ~er available ~ measures are inappropriate or 
failed to mduce proper behaVIor. Accordinpy, coosideratioD will be 
given to other measures such u-

( 1) Relief from duties u military judrc. 
(2) Censure. 
(3) Admonition. 
(4) IDsuucticm. 
<'> Other saDCUODS, iDcludina punitive ones. u may be war. 

ruted. 
b. 1D appropriar.e cues. TJAG or the Chief Judge, U.S. Armv 

Judici.-y, may tcmpotaily suspeud military judges from participa"
tiou in the trial of cases umil completion of the inquiry. ID appropri
ate-~ ~AO ~y tempmaaily suspend military judges from 
~ctpaliDg m the trial. of cases or appellale judges from participat
Ull m the appellate reVIeW of cues until completiou of the inquiry. 

11-12. ProcedUIW 
IDfcmu.atiou ou alleged judicial milcouduct or unfitness wiU be 
reponed to the CDef Trial Judp in the cue of trial judges or the 
Chief Jqe. U.S. Army Judicitry, iD the cue of appellate judges. 
for pmcenma 8CCORtiq to All 27-1. 

11-13. Modlftcatlon or rwocatlon of auapenalon or 
decertlllcatlon 
TJAG may (on petitiou of a penoa wbo hu been suspended or 
decertified u a military judJe (UCMJ, Article 26) mel on good 
cause shown) modify or revoke a prior order to suspeud or decer
tify, ou the advice of the Chief Judp. USACCA. TJAG may (on 
petition of a pencm who hu been suspeuded or decenified as a 
military judge (Article 26. UCMI) and ou good cause shown) • 
ify or revoke a prior order to suspeDd or decertify on the advi · 
the Chief Judge. U.S. Army Judiciary. 

Chapter 17 
Cuatody PollciH Ove,....a 

17-1. General 
This chapter establishes the authority aod procedures for exercise of 
custody over U.S. military persODDel subject to the criminal jurisdic
tiou of foreign couns. The authority to exercise appropriate forms of 
CUStody over such military members pending the outcOme of foreign 
criminal proc:eediogs (pumwlt to provilioos of StabiS of Forces 
Agreements (SOFAs)) does not abrogate. in any manner, the author
ity of the commander gnmtcd uDder the UCMI. 

1.7-2. Cuatody poiiCIH 
4 It is .U.S. policy to seek the release from foreign custody of 

soldiers pending fmal dispositiou of their criminal charges under 
foreign law. (Fmal dispositioD of foreign c:rimiDal charges incorpo
rates all stages of the host couuay's c:rimi.nal proceediogs. including 
appeals. up to co~D~De~~Ce~DCDt of any senlellce to coofiDemeot resul
ting from c:ooviction ou the foreign criminal charps.) Release from 
foreign custody will be sought tbrougb-

{1) The exercise of U.S. custody rights under applicable interna-
tional agreements. 

(2) The posting of bail. 
(3) The exercise of other rights under local law. 
b. U.S. Army persoooel charpd with offenses in foreign court~ 

will not be transferred or removed from the jurisdiction of. 
couns without approval of the commanding officer or country 
sentative until final dispositiou of the c:harjes. ID cases of se 
offenses (for example. felonies), TJAG's approval is required if 
transfer or removaL including authorized leave, involves the return 
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(d) Advice and assistan~ ~~garding the legal issues associated 
wich ArmY counter-drug acDVIUes. . ~ ~· 

(e) Advice and assistance on secunty ass~tance matters and per-
sonnel exchanges. . . . . . . . 

(8) Reporting the 1111bab~~ of~~ p~gs, p~g mves
. · r.nnru coaccming liupuon m which the United States has 

ugauve ·~r- . ,,_,__ 'th d L·-'·hin · 
an interest. and maintainm~ ~~~ wt an .'~·""'· g ~~c:;e u s attomeys in connec:uon wtth Army actJvtUes mvolved m liu-
~~ti~n.and legal proceedings. (See AR 27-40.) 

(9) Operating the---
(a) Command's Legal Assistance Pro~ (See AR 27-3.) 
(b) Command's Claims Pro~, which mcludes sev~ ~: 

the investiption of claims and inadents that may result m claims; 
the settlement of claims by and against the Uni~ States within del
egated authority; and the recovery from earners, w~e~ousemen, 
and other third parties for loss of or damage to soldiers perso~al 
property while transported or stored at Government expense; IDl· 

plementing the AmJy Medical Care Recovery Program and the J?ro
gram for settlement and waiver of claims in favor of the Umted 
States for damage to, loss of, or destruction of Army property, 
within his or her designated area. In conducting these programs, 
beads of area claims offices will supervise claims processing offices. 
(See .AR 27-20.) . 

(c) Command's Procurement Fraud Program, including ap
pointment of a procurement fraud advisor. (See AR 27-40, chap 8.) 

(10) Supervising the- · 
(a) Operation of the Federal Magistrate Court Program within 

the command. (See AR 190-29.) 
(b) Training in military justice. including providing technical ad

vice and assistance for all military justice instruction. 
(11) Assisting in implementing mutual support training pro

grams for RC officers and_J~GSO units d~g annual training 
(AT) and inactive duty trlWWlg (IDT) that mcludes the perform
ance of legal duties as JA officers. The supervisory JA of a com
mand evaluates JA Officer Reserve training performed at his or her 
installation. 

(12) Advising on matters relating to the conduct of intelligence 
activities. 

(13) Establishing and providing overall supervision for the Vic
tim/Witness Assistance Program. (See .AR 27-10, chap 18.) 

b. Technical assistance. The supervisory JA of any command 
may communicate directly with the supervisory JA of a superior or 
subordinate command or with TJAG (UCMJ, Art. 6(b) (10 USC 
806(b)). He or she may receive and give technical guidance through 
these channels. The supervisory J A is, however, primarily a staff of
ficer, responsible to his or her commander, and is subject to his or 
her command just as any other command member. Technical gui
dance is designed only to make the supervisory JA a more effective 
s ta1f officer. 

c. Miliraryjusrice. The supervisory JA of any command provides 
commanders and convening authorities legal advice concerning mil
itary justice. In this capacity, the supervisory JA must balance the 
needs of good order and discipline in the command and the rights of 
the accused to ensure justice is done in every case. In performing 
these duties, the supervisory JA must be vigilant to recognize, re
veal, and take steps to correct the actual occurrence or appearance 
of unlawful command in.ftuence. Additionally, the supervisory JA 
must ensure that military justice is administered fairly, without re
gard to race, color, religion, gender, or national origin. Duties of an 
SJA include those prescribed by the UCMJ, Art. 6, 34, and 60 (10 
USC 806, 834, and 860(d)) and RCM 406 and 1106, MCM, 1984. 

5-3. Preventive law 

As staff officers, JAs will be aggressive and innovative in disseminat
ing information to soldiers and their families that is responsive to 
potential legal problems and issues in such areas as legal assistance, 
military justice, and claims. An effective preventive law effort will 
enhance soldiers' morale. discipline. and effectiveness and save JAs 
a great amount of time and effort that would otherwise be expended 
in addressing legal problems after they occur. 

Chapter& 
Agency Legal Officer 

6-1. General Duties 
a. TJAG is responsible for developing policies that will be imple- • 

mented by DA legal offices. 
b. HQDA (DAJA-P1} is responsible for authorizing the estab

lishment of such offices. 

6-2. Establishment. Modification, •net Elimination of Legal 
offices •nd Posttlon8 

a. The responsibility ofTJAG as legal advisor (para 2-1) does 
not preclude the existence of integral legal offices in DA agencies 
that require such offices to carry out their responsibilities. Such au
thorized legal offices will provide legal services according to policies 
developed by TJAG. Novel questions of law of far-reaching signifi
cance, such as those involving the interpretation of statutes or affect
ing other agencies, will be coordinated with TJAG. 

b. Before establishing a legal office, a new position of legal advi
sor, or a civilian attorney position under the qualifying authority of 
TJAG, the agency head concerned will forward to HQDA 
(DAJA-P1}, 2200 Army Pentagon, WASH DC 20310-2200, a re
quest for authority to establish the office or position. The request 
will contain a justification for the special services the proposed office 
or position would perform and a statement that TJAG cannot per
form such services. 

c. As required by .AR '70-4, any proposed addition, deletion, or 
modification of a TDA or MTOE authorization coded for MOS 
SSA or SSB, or for civilian job series 90S or 1222. must be coordi
nated with OTJAG (DAJA-PT) prior to deering such addition, 
deletion, or modilication. 

6-3. Staffing 
Available members of the J AGC will be placed in these legal offices 
whenever practicable. Assignment of officers will be made by TJAG • 
in coordination with the agency head concerned. 

Chapter7 
Professional Conduct Inquiries 

7-1. General 
a. This chapter establishes procedures for processing alleged or 

suspected violations of the Army Rules ofProfessional Conduct for 
Lawyers (app B, AR 27-26) or other applicable ethical standards by 
J As. civilian attorneys subject to this regulation, or other attorneys 
who are subject to the disciplinary authority of TJ AG pursuant to 
RCM 109, MCM, 1984. To the extent it does not confiict with the 
UCMJ, the MCM, directives, regulations or rules. the 1972 ABA 
Code of Judicial Conduct applies to all JAs and civilian attorneys 
performing judicial functions. including all trial and appellate MJs 
and military magistrates. Whenever processing alleged or suspected 
violations on the part of trial or appellate MJs, the provisions of 
RCM 109, MCM. 1984, should also be considered. 

b. Nothing in this chapter limits the authority ofTJAG to issue 
or withdraw any ccrti1ication of qualification to act as a MJ or any 
certi1ication of competency to act as counsel before courtS-martial. 
or to suspend any JA or civilian attorney from performing duties 
pending resolution of an allegation that, if substantiated, would re
flect adversely on fitness for duties as a lawyer. Further, nothing in 
this chapter prevents TJAG from referring a case to command 
channels for consideration of disciplinary action. 

c. Chapter 8 of this regulation prescribes procedures for handling 
allegations of mismanagement, unless coupled with an allegation of 
a violation of professional ethical standards (See. para 8-2). • 

7-2. General Duties 
a. TJAG and supervisory lawyers (as defined in glossary, AR 

27-26) are responsible for making reasonable efforts to ensure that 
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all attorneys in the JALS conform to the Army Rules of Profes
sional Conduct for Lawyers. the 1972 ABA Code of Judicial Con
duct and other applicable ethical standards. 
. b. Supervisory lawyers at aU levels are rc:::~poas1ble for reviewing 

all alleged or suspected violatioas of the Army Rules of Professional 
Conduct for Lawyers, the 1972 ABA Code of Judicial Coaduc:t, or 
other applicable ethical standards by subordinates who come to 
their attention. They will report through technical channels. any 
credible alleged or suspected violation that raises a substantial ques
tion as to a lawyer's honesty, trustworthiness, or fitness as a lawyer 
in other respects to the Chief, Standards of Conduct Oflice (SOC<?), 
OTJAG, for action under this chapter. An alleged or suspected VIo
lation is "crechble" if the information received provides a reasonable 
belief that a violation occum:d. If a supervisory lawyer, upon initial 
review, detemrines that a third party complaint of a violation is not 
credJble, a copy of aay response to the complainant, with all associ
ated documentation. will be retained in accordance with applicable 
filing regulations. 

c. Supervisory lawyers at the office or higher level are responsible 
for ensuring that all Army lawyers under their jurisdiction receive 
annual training on the Army Rules of Professional Conduct for 
Lawyers, the 1972 ABA Code of Judicial Conduct and other appli
cable ethical standards. as appropriate. At a minimum, a total of 
three houn of training will be conducted each year. The Comman
dant, TJAGSA. will assist by making available educational materi
als on the Army Rules of Professional Conduct for Lawyers. The 
Chief, U.S. Army Judiciary, will provide training materials in sup

_port of training under the 1972 ABA Code of Judicial Co_nduct for 
all MJs. Supervisory lawyers are encouraged to make maJWDum use 
of mY to allow Army lawyers to attend civilian e.thics training 
courses. 

d. Standards of Conduct Oflice, TJAG, is responsible for the 
management ofTJAG's professional responsibility program. to in
clude the formulation of policy and guidance, oversight of prelimi
nary screening inquiries, professional responsibility advice to 
TJAG, TAJAG and the AJAGs, and administrative support to the 
ProfessiooaJ Responsibility Committee (PRC). 

e. All members of the JALS are respoasible for knowing and 
"'m'nlv'l·r tl!' with all applicable ethical standards, for meeting train

requirements imposed by their licensing authorities, and for re
porting violations of ethical standards to their superiors or to SOCO 
in compliance with the Army Rules of Professional Conduct for 
Lawyers. 

7-3. Policies 
a. Credible alleged or suspected violations of the Army Rules of 

Professional Conduct for Lawyers, the 1972 ABA Code of Judicial 
Conduct or other applicable ethical standards that raise a substan
tial question as to a lawyer's honesty, trustworthiness, or fitness as a 
lawyer in other respects will be informally investigated by means of 
a preliminary screening inquiry (PSI) .. Taslcing documents and 
other administrative directioas related to a PSI will be issued by 
SOCO, OTJAG, on behalf ofTJAG. 
· b. A PSI normally will not be conducted if the alleged or sus
pected violation-

(1) Is being investigated as criminal misconduct by the attorney, 
punishable under the UCMJ, until initial action adjudicating guilt 
or administrative action tantamount thereto is completed; 

(2) Involves conduct for which there exists a clear avenue of re
view that docs not interfere with TJAG's supervision of lawyers 
under his or her jurisdiction, for example, appellate review of a 
court-martial conviction, on-going civil litigation, or the contesting 
of an efficiency report, until that review has occurred; 

(3) ~valves purely discretionary conduct of an administrative 
nature, for example. an award recommendation; or 

(4) Has been thoroughly investigated under another procedure, 
in which case the investigation will be provided to the Senior Super
visory JA for action under paragraph 7-5. (This will often occur in 

falling under (I) and (2), above.) · 
Whenever a supervisory lawyer has credible evidence of con
which falls under b above, and believes that the facts involve a 

matter of significaace to the military practice of law, he or she will 
refer the evidence to OTJAG, AlTN: DAJA-SC, for review and 
decision by T AJAG (or TJAG) as to the propriety of a PSI. 

d. In arriving at their findings. PSI officers~ senior supervisory 
J As, and the PRC will use a preponderance of the evidence standard 
of proof. Under this standard, findinp must be supponed by a 
greater weight of the evidence than supports a contrary conclusion, 
that is, the evidence points to a particular conclusion as being more 
credible and probable than any other conclusion. 

e. If an alleged or suspected violation of professional standards 
involves conduct of a National Guard JA not committed while per
forming federal duties under Title 10, US Code. it will be referred to 
the Office of the Judge Advocate, NatiooaJ Guard Bureau. for ac
tion. 

7-4. Preliminary screening Inquiry (PSI) 
a. Scope. The purpose of the PSI is to assist senior supervisory 

JAs in determining whether the questioned conduct occurred and, if 
it did, whether it constituted a violation of the Army Rules of Pro
fessional Conduct for Lawyers, the 1972 ABA Code of Judicial Con
duct, or other applicable ethical standards, and to recomme·nd ap
propriate action in cases of substantiated violations. The PSI is not 
intended to constitute an ethical investigation that most licensing 
authorities normally require lawyers to report to them. Neverthe
less, it is the responsibility of the subject of the PSI to lcnow and 
comply with the reporting requiremcots of his or her licensing au
thority. 

b. Senior Supervisory JA. 
(1) GeneraL The senior supervisory JA is the MACOM SJA or 

other JA in an equivalcot supervisory position. 
(2) RC Personnel-Till~ 10 • .Vobilizarion. or IMA StGru.s. These

nior supervisory JA for alleged or suspected violations involving RC 
personnel is the MACOM SJA or equivalent supervisory JA having 
responsibility for the installation or activity at which the training or 
duty was conducted if the RC JA was serving-

fa) Pursuant to orders issued under Title 10, U.S. Code. during 
AT, active duty for training; or extended active duty; 

(b) Pursuant to mobilization orders; or 
(c)· In an individual mobilization augmentee (IMA) status. 
(3) RC Penonnel-TPU M~mben. The senior supervisory JA for 

alleged or suspected violations (except as stated in (2) above) involv- · 
ing RC Troop Program Unit (TPU) members is the SjA of t."lte ap
propriate superior headquarters-

(a) Eighth U.S. Army; 
(b) U.S. Forces Command; 
(c) U.S. Army Europe; 
(d) U.S. Army Pacific; or 
(e) U.S. Army Special Opcratioas Command. 
(4) RC Penonnel-IRR Memben. The senior supervisory JA for 

alleged or suspected violations (except as stated in (2) above) involv
ing members of the Individual Ready Reserve (IRR) is the C~ter 
Judge Ad :ocate, U.S. Army Reserve Personnel Center. 

c. A.ppoinrment Normally, upon receipt of a taslcing memoran
dum or oral approval from OTJAG. the senior supervisory 1A will 
appoint a PSI officer. In unusual ases, or cases wh~ there is no 
clearly identifiable senior supervisory JA. the PSI officer will be ap
pointed by T AJAG. The PSI officer for an inquiry involving a trial 
or appellate MJ will be a current MJ. Unless impracticable. [he PSI 
officer will be senior to the subject of the inquiry. 

d. Procedure. 
(I) The PSI will be conducted according to the procedure$ set 

forth in this regulation. Where this regulation is silent, the PSI of
ficer will follow the rules governing informal investigations under 
the provisioas of AR 15-6. 

(2) The PSI officer will determine the facts and circumstances of 
the alleged or suspected violation. A subordinate offic..-r may be de
tailed [0 gather the facts, for example. question individuals and col
lect pertinent documents. but the PSI officer must independently re
view the facts. 

(3) The PSI officer will provide the senior supervisory JA with a 
written rcpon which will summarize the facts, provide conclusions 
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as to whether a violation occurred, and, as appropriate, recommend 
corrective or disciplinary action. (See para 7-3d.) The PSI officer's 
report may, in some instance. contain conclusions, observations, or 
recOmmendations concerning a subject's conduct or performance 
which is unrelated to an alleged or suspected violation which is the 
focus of the inquiry. Such conclusions, observations, or·rccommen
dat:lons that a reasonable penon would consider to be adverse to the 
subject will be included only when substantiated by a preponder
ance of the evidence. and then only insofar as such matters are rele
vant to the subject's service in the JALS. Copies of documentary ev
idence and witness statements will be attached as exhibits. 

7-5. Senior Supervisory JA action 
a. Upon receipt of the PSI repon. the senior supervisory JA will 

detennine if the report is complete. If not, he or she will return it to 
the PSI officer for funher inquiry. Once satisfied that the report is 
crimplete. the senior supervisory JA will take one of the following 
actions. 

(1) If the report concludes that no violation has occurred, these
nior supervisory JA will coordinate with the Chief, SOCO, and close 
the case (see b below). The senior supervisory JA will inform the 
subject and complainant. if any, of this action in writing, and will 
provide a copy of the PSI report and subsequent correspondence to 
TJAG. ATTN: DAJA-SC. 

(2) If the report shows that only a minor or technical. violation 
occurred, the senior supervisory JA may determine that counselling 
is appropriate. In this case. the senior supervisory JA will coordi
nate with the Chief, SOCO. and refer a copr of the PSI .report to the 
subject for comment (see b below). Thereafter, the senior supervis
ing JA will ensure that the counselling takes place, will inform the 
complainant, if any, in writing that final action under this chapter 
has been taken, and will provide a copy of the PSI report and subse
quent correspondence to TJAG, ATTN: DAJA-SC. The finding of 
even a minor or technical violation may trigger a reporting require
ment imposed by subject's licensing authority, even if initiation ofa 
PSI did not require a report by the subject to his or her licensing au
thority. It is the responsibility of the subject to know and comply 
with the reponing requirements of his or her licensing authority. 

(3) If the report shows that more than a minor or technical viola
tion occurred, the senior supervisory JA will refer the PSI report to 
TJAG, ATTN: DAJA-SC, for further action. 

b. At the time a case is coordinated with the Chief, SOCO, under 
a( I) or (2) above, OTJAG may assume the case and take further ac
tion. as deemed appropriate under the circumstances. 

7~. Action at OT JAG 
a. If action is to be taken at OTJAG, a copy of the PSI file will be 

referred to the subject for comment. The subject will be given a rea
sonabie time (normally 14 to 21 days) to provide comments; the 
Chief, SOCO, may grant extension(s) for good cause, for example. 
for reasons beyond the subject's controL Failure to provide com
ments in the time provided, or any extension thereof, will constitute 
waiver of the opportunity to comment. 

b. In any case in which action is to be taken at OTJAG, the 
Chief, SOCO will provide the file. with a memorandum of advice, to 
TAJAG or, in his absence, an AJAG (as designated by TAJAG). 
TAJAG. or the designated AJAG, can: 

(I) Return the file to the senior supervisory JA for further in
quiry or consideration; 

(2) Appoint a new inquiry officer for a supplementalmquiry; 
(3) Determine there was no violation and return to the Chief, 

SOCO, to close and notify the subject of such action; 
(4) Determine that the violation is minor or technical and either 

take appropriate action or direct referral to the appropriate senior: 
supervisory JA or other supervisory lawyer for specified action; 

(5) Determine that a substantial violation is clearly shown, take 
appropriate action on that violation. and then refer the file to TJAG 
ior possible referral to a state or local bar; or, 

(6) Determine that a substantial violation appears to have been 
committed and refer the file to the PRC for opinion; upon receipt of 
an opinion. take action. as appropriate, under (3) thru (5) above. 

c. The subject lawyer will be advised by the Clicf, SOCO. of the 
referral to TJAG under b(S) above, or to the PRC under b(6) above, 
in. order to pr.ovide the a~omey ~th the opportunity to comply • 
wtth any applicable repornng reqwremcnts of his or her licensing 
authority. 

d: Upon completion of action at HQDA. the Chief, SOCO, will 
adVISe the complainant, if any, that an inquiry W.S conducted. 

7-7. Profesalonal Reaponstblllty CommlttH (PAC) 
a. Missioi'L 
(1) A PRC may be convened to advise TJAG on alleged or sus

pected violations of professional ethical standards. When perform
ing this function, the PRC has no investigative powers and will 
nci~er allow appearances by, nor communicate directly with, the 
subject attorney, counsel or witnesses. The PRC will report any at
tempts by such parties to communicate with it to the Chief, SOCO. 

(2) A PRC may be convened to provide an advisory opinion to 
TJAG or a member of the JALS. A PRC advisory opinion is not an 
authoritative Army interpretation of the Army Rules (Rule 9.1(a), 
app B, AR 27-26), but is binding on penonnd under TJAG's juris
diction until an authoritative opinion is issued by the DA Profes
sional Conduct Council. Requests for advisory opinionS by a mem
ber of the JALS should be forwarded through technical clwmcls to 
OTJAG, ATI'N: DAJA-SC. Forwarding ]As will provide their 
recommendations as to whether the request should be submitted to 
the PRC. TAJAG (or TJAG) will make the final decision on refer
ral to the PRC and publication of the resulting opinion. This proce
dure will be followed when an Army lawyer under TJAG's jurisdic
tion desires an authoritative int.crprctation of the Anny Rules by the 
DA Professional Conduct Council (Rule 9.l(e)-(f), app B, AR 
27-26). 

b. Compo.sirioi'L The PRC will consist of six Npcrmancnt" mem-
bers appointed by TJAG for terms of two years and of any ad hoc • 
members appointed by T AJAG (or TIAG) for a particular case. 

(I) The permanent members will be JAs in pay gl-ades 06 or OS. 
Permanent members of the PRC will not be detailed to conduct a 
PSI during their tenure on the PRC. 

(2) Ad hoc members will be appOinted to a PRC when they pos
sess expertise in a particular legal field or other expertise relevant to 
the matter being presented to the PRC normally not possessed by a 
permanent member of the PRC. 

(3) When a case is referred to the PRC for advice or opinion, a 
panel of three members will be designated by the Chief, SOCO, from 
among the permanent members. If special expertise requiring an ad 
hoc member is required., the Chief, SOCO will select two permanent 
members and obtain appointment of the ad hoc member by T AJAG 
(or TJAG). When the conduct of a MJ is being considered, the ma
jority of the PRC will be MJs. If a MJ is to be placed on the PRC as 
an ad hoc member, the Chief, SOCO, will request nominations from 
the Chief, U.S. Army Judiciary. In the case of refusal, illness or mil
itary necessity, a member may be replaced by the authority who 
originally placed him or her on the panel. . 

(4) If practicable, the members of the PRC asked to review the 
alleged or suspected violation of the ethical standards by an attorney 
should be senior to that attorney, for example, the officers should be 
senior in rank to an officer under review and a civilian member 
should be in a higher pay grade than a civilian under review. 

(5) When asked for an advisory opinion, the memben do not 
have to be senior to the person requesting the opinion. 

(6) In unusual circumstances, TAJAG (orTJAG) may appoint a 
special panel of the PRC to consider a single case. 

(7) Each panel will have an executive sec:ntary, appointed from 
SOCO, to ensure administrative suppon to the panel. 

c. Procedures. The senior permanent member on the panel will • 
serve as President; two members, including the President, consti-
tutes a quorum. The panel will meet at the call of the President, who 
will assign responsibilities for research and writing to panel mem-
bers. and establish other operating procedures necessary to accom-
plish the panel's mission within the time prescribed. 

d. Opinions. 
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(1) Advisory opinions will be in memorandum form and ad-
dreSsed through T AJAG to TJAG. 

(2) Opinions on alleged or suspected violatic;>ns of profcssio~ 
standards will be in the format prescnbed by the Chief, 
will make speci1ic findings and recommendations, and will 

addressed thru the Chief, SOCO, to TAJAG. A member dissent-
ing from the opinion of the other two members may file a minority 
opinion in any case_. . ·. . . . 

(J) If the PRC determines. that tt ~ msuffi~ent information ~n 
which to base an opinion, it will so advtSC the Chief, SOCO. If avail
able, the needed information will be obtained and provided to the 
PRC. 

7-8. Action by The Judge Advocate General 
a. GeneraL 
( 1) Advisory opinions prepared by the_ ~RC ~ be revi~ed by 

TJAG who will decide if and how the op~n~ons will be published. 
(2) Upon receipt of an opinion related. to alleged or suspected vi?" 

lations of professional ethical standards and the PSI file, TJAG will 
determine the appropriate action to be taken. In this regard. TJAG 
is not bound by the findings or recommendations of the PSI officer, 
the senior supervisory JA, a subordinate withlJ;l OTJA~ or ~e 
PRC. Before reporting an attorney's conduct to his or her liceusmg 
authority, or taking any action which does ':lot, under other rqula
tions, provide for notice and the opportumty to ~ent, TJ~G 
will advise the subject attorney of the contemplated actlon and pve 
him or her not more than ten days to show cause why TJAG should 
not take such action. Once decided, TJAG will announce his or her 
decision in an appropriate form. 

b. Fin.ality. Any action taken by TJAG is final and not subject to 
appeal unless such action is under the purview of another regulation 
which provides for an appeal. 

c. Report to bar. Upon determining that a violation of profes
ethical standards has oa:urred, TJAG may cause the Chief, 
to report that fact to the licensing authorities of the attorney 

if warranted by the seriousness of the violation.· 

7-9~ Release of lnfonnatlon 
a. Professional conduct files contain sensitive personnel informa

tion which is compiled for the purpose of internal management, ad
ministration, and regulation of the delivery of legal services by of
fices under the jurisdiction ofTJAG. Requests for information will 
be processed according to AR 25-.5.5 and AR 340-21; releases of in
formation will be coordinated with HQDA (DAJA--SC). The 
Chief, SOCO has been delegated the initial denial authority by 
TJAG for all professional conduct tiles. 

b. Every substantiated allegation under this chapter, and any 
other substantiated information that is detcrm.ined by TAJAG (or 
TJAG) to be relevant to an individual's potential u a member of the 
JALS, will be documented (normally by a final action document) in 
the individual's Career Management Individual File (CMIF). Such 
documents will be available to assignment managers and TJAG for 
all future personnel actions, subject to constraints imposed by the 
Secretary with regard to HQDA selection boards. 

c. The requirements of AR 600-37, paragraph ~(for example, 
referral of information to the subject, [to include notice of the in
tended location for filing of the information], and rebuttal or ac
knowledgment), Will be complied with in any case in which docu
mentation relating to professional condUct is to be tiled in the CMIF 
of a member of the JALS. 

7-10. Reporting requlrementa 
a. Any attorney governed by this regulation will promptly report 

to OTJAG, A lTN: DAJA-SC, upon being notified that he or she is 
investigated by his or her licensing authority under circum

which could result in the attomey being disciplined u an at
or a judge. Reportable discipline does not include c:ensure by 

JUdge during a judicial proceeding unless made a matter of record 
in the proceeding. 

b. In a matter that involves the U.S. Army, prior to reporting any 
alleged or suspected violation of ethical standards to the governing 

body of an attorney, any member of the JALS will inform OTJAG, 
AlTN: DAJA-SC. through normal technical channels, regardless 
of whether-the attomey concerned is subject to the Army Rules of 
Professional Conduct for Lawyers. 

Chapter 8 
Mismanagement Inquiries 

8-1. General · 

This chapter establishes the procedures for processing allegations of 
mismanagement in Army legal offices which are under the technical 
supervision ofTJAG. · 

8-2. Scope 
a. Mismanagement involves any action or omission, either inten

tional or negligent, which adversely aft'ects the efficient and effective 
delivery of legal services, any misuse of government resources (per
sonnel and material), or any activity contrary to operating princi
ples established by Army regulations or TJAG policy memoranda. 
Mismanagement does not include mere disagreements over manage
ment "styles," or isolated instances of matters which have their own 
clear course of appeal and resolution (for example, an OER or 
NCOER appeal) or which are purely discretionary (for example, an 
award recommendation). 

b. Allegations of misiDliD&gement will only be considered if made 
against a member of the JALS who, at the time of the alleged mis
manasement, was actually serving in a supervisory capacity. It in
cludes commissioned and warrant officers, enlisted penonnel and 
civilian pc:rsonnel who meet the above criteria. 

c. If a complaint of mismanagement made against an attomcy 
subject to this regulation is coupled with an alleption of a violation 
of professional ethical standards, any inquiry will be governed by 
the procedures set forth in chapter 7 of this regulation. 

8-3. Procedures 
a. Complaints. Supervisory lawyers at all levels are responsible 

for reviewing complaints of mismanagement to determine if they 
meet the criteria of paragraph 8-2 above, and are credible (see para 
7-2b above). H so, the complaint will be reported to the Executive, 
OTJAG. 

b. lnqt~iry. Upon receipt of a credible complaint of mismanage
ment, the Executive will refer it to the Chief, SOCO for inquiry. 

(1) As the designee ofTJAG, the Chief, SOCO is authorized to 
task one or more JAs as inquiry officer(s) to conduct (or cause to be 
conducted) an inquiry into the complaint, using the informal proce
dures of AR 15-6, as modified herein. 

(2) Normally, complaints of mismanagement will be referred by 
SOCO to the appropriate MACOM SJA for purposes of conducting 
the inquiry. The MACOM SJA may appoint a subordinate as a 
fact-finder for this· inquiry. 

(3) The inquiry officer should normally be senior to the subject of 
the inquiry, and have had a recent assignment in a supervisory posi
tion. When the conduct of a trial or appellate MJ is being investi
gated. the inquiry officer will be a current MJ. 

( 4) The inquiry officer will conduct a complete inquiry of the 
complained activities; the statements. of witnesses, at a minimum. 
will be preserved in summarized form, signed by either the witness 
or the inquiry officer. Fmdings will be based on a preponderance of 
the evidence standard of proof. Under this .standard. findings must 
be supported by a greater weight of the evidence than supports a 
contrary conclusion, that is., the evidence points to a panicular con
clusion as being more credible and probable than any other conclu
sion. 

(.5) The report of the inquiry officer will be forwarded through 
technical channels to TJAG, A ITN: DAJA-SC. except u provided 
inc below. 

c. Action below HQDA. If the inquiry officer's report concludes 
that the complaint against a supervisor, other than a staff or com
mand judge advocate or the deputy of such officer, is unfounded or 
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Chapter 1 
Introduction 

.. 
~r.;:;ff;•irulllltiilln prescribes the policies and pi:O<:Cdures pertaining to 

~tte:::liOlmnistraticln of military jilstice and implements the Manual for 
United States;· '1984; ·hereatter referred to Is the 

MCM' and the Rules· for Courts-Martial (R.C.M.) contained ·m the 
mci.t: . . ·. 
;:-: .. ; . ;."·,· 

1.:.;.2. ··References 
Required and refated publicatio~ and prescribed and referenced 
forms are listed in apPendix A. 

1-3. Explan~tlon of ~bbrevlatlona · aruue,..,.na . 
Abbreviations and special ~· used in this n:gulation are ex
p).ained in the glossacy. See also R.C.M. 103 for defJ.D.itions of termS 

used in the MCM. : 

1-1. Respo!".slbllltle~ .. . 
a. The Judge Advocate General (FJAG) is rcsponsibie for the 

overall supervision and administration of military justice within the 
Aimy. .. 

b. The Cliief 'Trial Judge, U.S. Aimy Judiciary. as designee of 
TJAG. is -~P.Onsible for the supervisio~ and adininistration of the 
U.S. Anny Tt\al Judiciary and the Military Magistrate ~gram. 

c. The Chid. U.S. Amiy Trial Defense Service (USATDS), as 
· designee of TJAG, is responsible for the detail, supervision, and 

control of ~efeJl5C counsc~ services within. the Aimy. 

Chapter 2 ·. · 
Investigation and prosecution of· crimes over whlctt 
the Department of JUstice ·and the Department of 
Defense have concurrent jUrisdiction 

• General 
a. This chapter implements a Memorandum of Understanding 

(MOU) (August 1984) between the Department of Defense (DOD) 
and the Department of Justice {001) delineating the areas of respon
sibility for investigating. and prosecuting offenses over which the 
two departments have concurrent jurisdiction~ The text of the mem
orandum is quoted in paragraph 2-7 of this regulation. 

b . . The MOU applies only within the United States and its posses
sions :md only to those offenses that arc triabl~ in the U.S. district 
courts. 

c. Notwithstanding any other provisions of this chapter, para
graph 2~ of this regulation' shall apply within and omside the 
United States and its possessions. 

2-2. Local application 
Decisions with respect to the provisions of the MOU will, whenever 
possible. be made at the local level between the responsible DOJ 
investigative agency and the local military commander (para D.l. of 
the MOU). If an agreement is not reach~ at the local level. the 
local commander will (if he or she does not exercise general court
martial (GCM) jUrisdiction) p,romptly advise the Commander exer
cising GO,{ jurisdiction over his or her command. If the com
mander exercisiilg GCM jurisdiction (actiilg through his or her staff 
judge advocate (SJA)) is unable to effect an ·agreement, the matter 
will be reponed to HeadquarterS. Department of the Army. Criminal 
Law-· Division. The Judge· Advocate General, 2200' Army Pentagon. 
Washington. DC 20310-2200. 

2-3. Action by convening authority 
Before taking any action with a view toward court-martial. courts

convening authorities will ensure that Federal civilian au-
. are consulted under the MOU in cases likely to be prose

cuted m the U.S. disaict courts. 

2-4. Grants of Immunity 
a. GeM'!'"!· Grants. of immunity may be ~ uncier the Uniform 

<;:ode of Mtlitary Jusuce (UCMJ), ~.C.~. 704, &Ad directives iSsued 
~Y th~ Se~ of the f\mlY (SA), subj~ to th~ ilJidancc set forth 
m this paragraph. · · · • · 
· b. Persons subject to the UCMJ. The authority of couns-maitiai 
c_onvening authorities extends only to grants of immunity from ac. 
u~n un~er th~ UCMJ. However, even if it is determined that a 
Wttn~ IS subJect to the UCMJ, the convening authority should not 
grant unmunity before determining under the MOU that the DOJ 
has no interest in the case. · 

c. P~rsons not subject to the UCMJ. If a prospective witness i! 
not subJe~t to ~e UCMI or if DOJ bas an interest in the case, the 
grant ~f unmumty must be_ issued u.:nder 18 l!,SC. {6001-:600.5. 1n 
those mstances, the follow1Jlg procedilres arc applicable: 

(1) J?rait a pro_posed order t~. tes.rifY for the sigilillure of the GC~ 
conve~g au~o~ty (GCMCAY. Include in the requisite findings that 
the Witness 1S likely to refuse to testify on Fifth Amendment 
grou~~ and that the testimony of the witness is necessary to the 
public Interest. Forward the Wlliigned· draft to the Criminal Law 
Divis~on. The Judge Advocate Gen.eral, 2200 Army Pe~;~tagon. 

Washmgton. DC 20310-2100 for coordination with DOD and DOJ 
and approval by the Attorney General. ' 

(2) include the following information in the request. if available: 
. ·(a) Name, citation, or other identifyi.Dg• information of· the 

proceeding in which the order··is ro ·be used.. 
(b) Name and social security number of the individual for whom 

the immunity is requested. 
(c) Name of the employer or company with which the witness is 

· associated. · 
(d) Date and place of birth of the witness. 
(e) F~eral Bureau of Investigation·{FBI) aumbc:r or local police 

number, if any. · 
(f) W?ether. any State or Federal charges an: pending against the 

prospecnve wttness· and the nature of the charges. 
(g) Whether the witness is currently incarccrued and if so. under 

what conditions and for what length of time. 
(h) Military status and organization. · 
(iJ ~ther the witn~ would be likely to testify under a grant 

of IDlDlUDlty thus precluding the ,use of the testimony against him or 
her. 

(j) Facmal basis supporting the finding that the witness is likely 
to refuse to testify on Fifth Amendment grounds. 

(k)· General nature of the charges to be tried in the proceeding at 
which the witness' testimony is desired. 

{I) Offenses. if known. to which the witness' testimony might 
tend to incriminate the- witness. 

(m) The anticipated date on which the order will be issued. 
(n) A SlliilJIW')' of the expected testimouy of the witness concern

ing the particular case in issue. · 
(3) If the Attomey Genctal has authorized a grant of immunity, 

furnish the following information through Criminal Law Division. 
The Judge Advocate General. 2200 Army Pentagon. Washington. 
DC 20310-2200. to the Witness Record Unit. CrimiDa1 Division. 
Department of Justice, Washington. DC 20.530. after the witness has 
testified. refused to testify, or the proceedings have been terminated 
without the witness being called to testify: 

(a) Name, citation. or other identifying information oi the 
proceeding in which the order was requested. 

(b) Date of the examination of the witness. 
(c) Name and address of the witness. 
(d) WJietber the witneSs il:ivolced the privilege against self-incrim-

ination. 
(e) Whether the immunity order was issued.. 
(f) Whether the witness testified punuant to the order. 
(g) If the witness refused to comply with the order. whether 

contempt proceedings were instituted.. or arc contemplated. and the 
result of the contempt proceediDg. if concluded. 

d. Cases involving threau ro U.S. lllllional security. A proposed 
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"'-~~ .. 
~.; ): -~.tier;.; Preside over each court-martial to which they have· becD de
'·- ~.cd.:.to include performance· of ali judicial duties · impo5ed· or 

;'aftthorized.: b¥ the . .UCMI. or the MCM. . 
.. ·:.~fl).-'Dle mil_itary judge!s judicial duties include, but arc not lim-
ited tD-
7~··u.,;·.\....iiUU.ll< thc.court. into· session witboU£ the presence of mem-

hold. the maignment. 
.. ::tb)..Recciving·pleas and resolving matters that tbe court members 

··.are not requUed to consider. (Alt.. 39(a),. UCMJ):: ·· , · 
· :, (t:) Entering findings' gf guilty based upon provid.ently entered 
pleas ·of guilty immediately· witho?t a;·vote. · · · 
·· · td). Ruliug· on requestS for. conllnuances. 

c . ·(:"e) G:onducting post.-aiaJ. sessioDSi. tmder ~.G.M. 1102. · 
.. . (3) 'The; purpose ot' an Article 39(a), UCMJ. session is to dispa~e 

-of all matters noc requiring the attendance of the memberS of the 
court. To achieve the maximum·· usc of sW:h a sc:sSioiL the military 
judge· must. ensure that counsel have due notice of die session and 
sufficient. time to. prepare for the disposition of matters that must. or 
should be considered. · · ·· · · · 
• (4) Military- judges assigned to the U.S. Army Trial Judiciary 
may-

(a) ·Perform magisterial duties according to chapter 9 of this 
regulation. ... · · · 

(b) Issue authorizations on probable _cause under chapter·9 of. this 
regulation. · ·, · · · · 

(c) After DOD approval of a requcsf for ailtho~tiou;:· receive 
applications· for·li'Onconsensual wire ani:i ·oral commWlication inter
cept authorization orders and; determiiie_ whether f1? issue :sucb or-
der$, accOrding' to .AlR" 190-SJ:: ·' . · . . . · ' ·~ 

(d) Conduct hearings pui'sumu to AR !90-47" to ~t~e 
wHetHer m inmate at· the· tJSDB stiffm from· a' mental disease or 
ddec:t< that requires inpatient psl'chiiltric care or trc8Jment 6eyond 
tflati avii.ia&le at the USDB. · · - · 

(e) Conduct trainiilg S'essions' "for trial and defense counsel. 
(f) Serve as fact fuJders in debarment and sus_pensio~ proceedings 

involving. Govemm~nt contracts: . · · -. ·. · · 
(g) Conduct investigatil,)ns. ~earings. or similar proceedings as 

be directed by TJAG. 
h. Summary court.s-marliaL A military judge may be detailed. a 

SCM if made available by the Chief Trial Judge or Chief Trial 
Judge's designee. 

c. Couns-manial composed of a military judge only. . . 
(I) A military judge who is detailed to ~ court-martial must be 

satisfied that an accused's request for triall5y a court-martial consis
ting only of a military judge has been made knowingly and volun
tarily. After a full inquiry into the accused's understan~g. of the 
request. the military judge should grant the request. 3bsent unusual 
circumstances. If the trial counsel desires to contest tbe appropriate
ness of a trial by mi.litacy judge: alone, the military' jucf~ should 
hear, arguments from trial and defense counsel before deciding the 
issue (R.C.M ... 903). · 

(21 In addition to duties and"· functions performed when sitting 
with members (except those relating to instrUctions), the military 
judge. when· sitting.· as a court· consisting of only a military judge. 
wiD-

( a} Rule on :ill questions of fact· arising during the proceedings. 
· ( b.J Determine· the guilt or innocence of the accused in the form 

of general fmdiitgs I and will make special fmdings when ~ or 
otherwise appropriate (Art. Sl(d)). 

(cJ H the· accused is convicted, adjudge an appropriate sentence. 
d. Administrative responsibilities. Each military judge ia respon

sible for-
( 1) Maintaining an orderly trial calendar that will make efficient 

use of available time and provide to the maximum extent possible 
for scheduling of trials as requested by convening authorities. 

{2) Submitting required reports. including the prompt. accurate, 
:md complete submission of the. MiJitaey"'·Judge Case; Repon 

·tOt.·tbe Clerk of Court (ATTN: JALS-CC), Nassif Build• 
Falls Church. VA 22041-5013. 

(3) CoopcratinJ. closely wjth SJAs and military judges in · the 

circuit. The military judge must exen:ise-every legitimate·~d·appro
priate. effon to assist convening authorities· in· "the· expeditious ·hllll
dliDg of court-martial cases; while taking care t6" avoid any act that 
·may be a usurpation of the powen. duties, or,· prerogatives of a 
convening authority or the convening authority'~· staff: · 

(4)-•Scelcing necessary assistance ~ugh· the· judici~BQministra
tive'channels specified in paragraph !-Ob in case of'comiict in trial 
dates or in any other situation when another militaijijild.e may be 
required: lit addition. the military judge' wi~ primaij rcSpc;nsibility 
for a· GCM· jurisdiction will detail ·a· Judge· within sucli·a'Dillitary 
judge~S"area·of·responsibility to preside over·~ases refemcHor trial 
in ~h:. subordinate SPCM jUriSdiction. lbe· military jUdge with 
primacy· responsibility· for a GCM jwisdictiptr-.Will.; w.!Jeti'nccessary • 
obtaiD tHe detail· ef ~tary judges by colifmmg · witlr the chief 
circuit military j~dge as· provided" in paragraph-~ ·ticlo'!". · 

~.;. ~-·~· .. ~.: •. .: - ·j •.•. 

8-5. Responsibilities of the chief circuit military fudge 
The chief circuit military judge is the senior- militar,y judge. in a 

.judicial circuit· or other judge designated by the Chief Trial Judge 
and is responsible for- _ . . . ·' · ·: · · . · 

a.. ~era!· _acin;WJistration of the Military· Judge..Program_ within 
the JUdJCJal··cJrcwt. - . . : _.,.·- .. :1. · ·· :. . 

b. Recommendations to the Chief Trial Judge relatirit to. the 
operation of tlieo.program within- the. circuit. :. . • .. ·. 

c. Determining which GCM jurisdictions wilf be ~e: primary 
responsibility of the GCM military j~dges within. thi:d:iri:uit. 

d. 0btaining· and':'detailing a replacement militaty.jld'je·asiiz:!led 
to the U.S. Army Trial Judiciary and loc:atcdr witfWI;1beiciieufE:·If 
none is available, maiing:•m ~cdiatc requcat>fo.F ~-~~t·ro 
the. Chief Trial Ju~~·waen the military judge aSsip~~tae U.S. 
-~y T~al Judicillli}"primarily respoilsible for a C:OII;i't~.juris-
dic:uon Js. temponu:fty.-. unavailable.· -.' -'··. . .... . ·- . , _.;...,, · .. ·_ .:·. ·.,. 

~- Determining-. _the-~,;.. imermcdi~. atcr, and senjgr· "fatci;: as 
required· fm O~'C.oncef$,. militaey~~ili~:w~~ lppEOpri. 
'illc.Jot·magisa'atcs:$i~'tbe circuit. : --.: :-,;:- :· .. :.:-'.. .. 
· ··f. Designating superviSing military judges for· pUt..:.tiioe ·military 
magistrates (chap. 9) and Spqd military judges;""- ·:: · 

g. Ensuring that i~dividual mobilization augmentee military 
judges receive adequate ~sistan~:· in perfoim,ing ~"uat: trainiiig. 

8-6. Detailing· ot mllltapY fudges · · .. 
a. Authority to detail military jUdges (R.C.M. 5(}3{bi}J.Tbe Chief 

Trial Judge is authoriZed to detail·uillitary juages for,"c:oUfts-martfaJ. 
This authority may be· delegated to· GCM• military fudges·· (see: pua 
S-3); . 

b. Detail of military judies. witliin GCM jurisdictions. 
(t) The ocM· military judge who is dcsi~ ·as" ~y re-

sponsible for a GCM jurisdiction (para· &-Sc) will- · 
(aj Normally. be detaJled to pte$ide over the GCM convened in 

that jurisdiction. ·. 
(b) Be responsible fcir arranging for a rcplacement·or adtl.itional 

judge suppon if he. or she is unavailable or determine$~ a need 
exists for assistance in disposing of court-martial cases referred to auu. . . 

(2) When the GCM military judge is unavailable u. a point of 
contact. th~ convening authority or the· convening authority's dele
gate will reques' the chief circuit military judge ·to; ptovide ·ad 
detail a replacemenL If the chief. circuit military judge is unable· to 
satisfy the request from the military judges wi~ tli!t c:iicuit. the 
chief circuit military judge will request a -replacement from the 
Chief Trial Judge. The judge wbo details the replacement judge will 
cause the convening authority to be. informed. immediately, aormally 
through the SJA. of the name of the replacement jtidge·md;-the. date 
of availability. · 

(3) For cases of SPCM--
(a) The GC:\Il military judge designated as- primarily·responsible 

for a GCM jurisdiction (para 8-Sq·will designate hiinself or henclf 
or ;mother military judge (assigned to the tJ:S, Ann)! Trial Judiciary 
within that GC:\If military judge· s area of responsibility) as· primarily 
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·~··t-v··~·u·~ •':'.' .. "'~~·• -'"\-~H Jun~wcuon UlCIU~cd.u. UJc GOi juris-
diction. The miliwyjudge sa.~igm.t¢ \\!ill:. nC!J]Dally ~-derailed 
t~ prisidt. ·c;~~j. the s.~ conv¢ned i,n !,he,, j~iction:. 

• {b)· Wb~ the design_a~ed military judge.is nol available. the GCM 
judge ·wlio'~~1gn~ the unav~~le military judge :will.s~ect and 
d~tail-~~pta~!Den~ from th~ ID}li_tary. judg~ assigned .to the U.S. 
Anny Triii,I:JucH~iary w~n .tht;.9CM JUdg!='~· arc:a,of ~poqsibility. 
If no such "replacement ;]o:!ige is..avai~blc; within the area, the OCM 
judg~.:'V.'ill.. rcq~~s.~, lii~~-lh:e· c:~ef .. ~ircui~ mili~ judge provi4:e a 
r~pl~e~en;.J! .~e: ,chief cuc\IW a.u!.itarr _JU~g~ ~: unabl~; to find and 
detail an. av.ailable J~dge among the mil1~ JUdg~ ~1gncd 1p the 
.U.S .. Aony Tri~ Judi.~iat1· wi~ the chief c~u!~- military j~dge's 
circuit. "the c:iicuf~·. jiJ~g_e o,y;ill request a reelace~ent from. th!;: Cbi~f 
Triaf i~ge: The. ~t;( Trial Judge will epc;!c:ave,r tp .~d ~!i ~tail a 
replacement froW. ju~ges assign~.~.~~ U.S. Army Trial Judiciary. 

c. Processing· requests for replacone111 judges. Requests and re
sponse$ to· requesf! will be• lnnSmined by. the.""quic~ available 
mc;ans, : nonnally bY· telephone:- . 
_.d.; ~t:keting. The GCM .. military judge ~esignated as primarily 

responsible for a GCM jurisdiction pursuant to para~h 8-5t: 
abOve wULovmee docketing and·. calendar managemenl within that 
jurisd.ictio.;.··As pan of the. doclcetiDg responsibility-,. the.GCM mili
,tary judge ~ll record an.ticipated leaves and oth~:I.foteSec:able. ab
sences. of ~litary judges so as to. permit requests for replacements 
as-.~oqn ~ ~ssi~le. 

e,;};:ro.sJ.•I{!I'Vi~i,.g,. . 
, 03,•:Jl)o NothPig in yu5c regJll_ation preclud~ .. the. detail o£ a. military 
ju~ge.fronr.ang!b.~r:~~!i scvice who bas been made available (or 

. detail t!). ~~tbc;~ ~ .GeM.• or SPCM. proYicieq. th~- such milituy judge . 
J:t~ bcen.;~cd~by:- the Judge. ,A.dvocaie ~IJ.eral of the. military 

_judge::s'. ~-~ce. F9ro ~tivc conttolL.lhe CQDc:urrcnc:e 
of the Chief;. Trial Judge will be obtained before the judge. is de-
.taJl~d.. . : ! . . . . . 

..... (z:r-~Y.""!.mll~ judg~. may~ p,resid~ ar cow-~al or .~chcr 
services. under: R.C.M. 201(~}(4). for admini.strati"'-~C:Ontrol;. the 
coqcum:n.:~-Qf.~e Chi·ef Trial J"Qdge should be ob.~ before the 
judge is detailed. 

8,.7~ Adrrunlstratlv~ and Jogfstlcaf support . 
a: . DUIJ siarion. Commands selected as duty stations will provide 

administratiVe and· logistical SUJ?.R9rt for militar] ju~ges ~ iDclude
.. l:lJ.· P.~~~t' q~JMtets for each military judge "and the judge's 

famil)! mez;ru,er& t9: _the. same degree. as. arc provided regwarly:·.as
signed, offi~~ of like ·gm~e and similar re~ponsibility. 

(2) Prcpara1ion of p~y vouchers :md payment of military judges. 
(3) Assistance -and maintenance of military personnel records. 

oJficer,,gualification rec!Jfds, and~- other personnel requirements. 
b ... Duiy and other stations. Comriumds selected as duty siAA~ns 

and <;:~mmands at or near a I~a,Oon where a military i!Jdge. is to 
preside over a trial will provi~ such administrative anl:f logistical 
S!-;~pport for military judges as. may. be necessary ~~ the perf~ce 
.o~ the judge's d\lties, includi,l;lg_-." 
·· (I) Private .. officc sp~ _ : 

(2) Office fumirurc, cqufpment. and supplies. 
(3) Access to legaL:~h publications. aqd fac:ilities; 
(4) Oa,ss ;. telephone suyice. .. . 
f5) Stenographic, c~erical.,. and administrative. assistance. as re-

quired· for the expcclitious perf~nnance of dmi~s (chief c:iD:uit 
judges will be provided a ~lerk· from th~ U.S, Arr~Jy TriaJ .Judiciuy). 

!61. Army transportation facilities. including aircraft. as far as is 
practicable. . . . 
· tn: Issuance of suC:h IDY orders. at the request of the militar:y 

-judge;:concemed. as may be necessary in the exercise of the judge's 
duti~;. as follows: 

.f ai.: Authoricy for commanders to issue IDY orders for travel of 
-milit.liy..-judg~,~lhi.n Continental Uniled States (CONUS) and to 
. issue::IDYort!!!f'S·in:volving travel of military judges from locations 
.wftbil;l·.CONUS!to-destinations outside-CONUS is govemcd by AR 
-~lOS. . . 

(b) Where .. A:R 600-,.&-lOs. decs n~ dele~atc alllbority. to co~
manders.·to ~ue TI?~ ordeo for military ~udges ·assigned to· the 
U.S. Array Tnal JudiCiar.y,for-.travel from. totalions Within CONUS 
to. areas outside CE>NU&~ orders will be· issued by HQDA wb 
travel to destinations outside CONUS is necessary. · en 

(c) Ordm for nvet..Qfltside•CONUS will direct use of tni •. 
aircraft when available and authorize. use ot·othcr modu in c 

1 

m.ilitaey aircraft. is .DOt available. When a coun-manial case has 
scheduled for trial on a ccrmin date, the military judge who b 
~n ~etail.ed ~ ~de at.. the trial must mange travel. so as : 
~ve m sufficient ~e before commencement of the. trial .. Military 
~ generally ~ill be ~onsider.ed not available· whenever such 
~ cannot amve 11· tile ~lace of the trial -~thin. a reasonable 
time ~~ore ~e date af th~ ttW;. usnally 1, day preceding_ such. date. 
T.he mil~tary Jl,ldge conccm~ sll_ould ~ authorized commercial air 
tr~portation under- such ci.rc:up;Lst;ances. 

(d) ~e~ will ~t,atc that· a!,Jthoriry. is granted .to. ~e such 
changes !P: 1t111erazy and to proc;~ to such additional P.laces as may 
be necessary to · accomplish the assigned mission. 
, fe) T~vel cos~ and per diem.Jor ~ military judges assigned to 
the U.S. Army Trial Judiciary will be budgeted and funded by 
us~ . 

c. Leaves and passes. 
..,(:{.) R~uest for leaves and. passes bY. military jlldgcs assign"ed 1o 

the U.S. Army Trial Judiciary will be forwarded within judicial 
administrative channels u follows: . . 
. ·(a) ,~y: ini!itao/ ju~ges.~thin a ~t to che chief cia:wi military 
JUdge or .. the chief CUCUlt Judae's -~•gnee. 

(b) By chief circuit military judges to HQDA (JALS-n) Nassif 
Bui!jijng, f.'aJls C!Jurch..: .VA 22041-5013-.: - . • 

(2). In ~ergency· situatioDSt cleann_ce P.l.iY ~- qb:taiJied by elec
_tronically ~miaed message or telepJKmt;. It. will be assumed. 
unless affirmati..vely noted, that a req1,1~ ~.eucc will not inter
fere with the !,im.ely administration of military. jiuti.c;e, 

8-1. Rurea of court . . . . 
TJAG ~;Uthorizes the Cbi.e~ Trial J"udge tm. _dcr ll~.M. 108 to prom-. 
ulgatc local or general rilles· of coun. 1llis authority may be dele-
gated by the Cbief Trial Judge to chief circuit judges. 

Chapter 9 
Jldllltary Magistrate Program 

Section r 
General· 

9-1. Scope . 
· a.. ThiS· chapter establishes· the Anny-wide Military Magistrate 
Program..·lt authorizes. and specifies procedUres for the., appointment 
and assignment of military magistrates and for t&eir use to· review 
pretrial confinement (R.C.M~ ·305(c)). It implements the Military 
Rules of Evidence tM!ffi), Rules 315 and 316, Part m .. MCM ·and 
R.C.M. 302(e)(2), by authorizing- military judges and ma-gistrates to 
issue necessary search and seizure authorizations on probable cause. 

h •• . There is no relationship• between lhe Military Magistrate Pro
gram and DA' s. implementation of the Federal Magistrate S.ystcm to 
dispose'" judicially. of unifozm violation notices and· minor offenses 
committed on military installations (AR 1~29). 

c. The Mili~ary,·Magistratc Program a an Army·WJ)Ie program for 
· review of pretrial confinement and the issuance. of sbich and sei

zure authorizations, oa probable cause. by neutnl and detached 
magistrates. 

d. A miJi.t.arrmagistrate· is a JA empowered to direct the release 
of persom from, pretrial confmement. or to recommend release from 
confinement pending final disposition of foreign criminal charges. 
on a. determination· that continued confinement does not<meet legal • 
requirement.t, and to issue search and seizure· authorizations on · 
probable cause. · .. -. 

~. An assigned.military-magistrate is a IA appointed by TJAG or 

-~a AA 27-1.0 • 24 June 1996 

http:Qnsider.ed
http:etaiJ.cd
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(2) Religious education. 
(3) PastorB.I counseling. 
(4) Staff writing. 
(5) Staff officer: 
(6) Super'o'ision of· other chaplains and staff. 
(7) Staff and parish development · 
(8) Pastoral visitation of uoops and families. 
(9) ·Human relations and small group ministry: 
(1 0) Program or project management. · 
( 1 l) Administration. . 
( 12) Civilian ·community relations. 
(13) Reserve component chaplain _coordinator. 
04) Resource management. 

..... ··'· 

(15) Unit ministry team leader. _. 
c. Pms Vb. VI, VTic. If the rated chaplain is well qualified .for 

3·dvanced professional (civilian) training, identify_ no more than two 
areas for which he or she should be recommended using th~: list in 
p.aragraph a above. . .· •·; ·, · 

d. Paris Vb. VI. Vile.. If appropriate, cite instances. of the chap
lain's specific performance using paragra_ph C-7. 

~; Chaplains participating in the CPE or Family Life Chaplain 
Training Supervisory in Training (Sm program will -recei.~ an 
A!:R for the fust year- in· the SIT program and OERs fol:' ·subsequent 
evnluations duriiJg the SIT. program. 

Api,Dendlx D . : · . 
Special Considerations for Rating JAGC--Otflce~, 

D-1. Overview. ~ . 
Judge Adv~ .. Geaeral's Corps (JAGC) officers petf0m1 unique 
duties within the Aimy. They are officer lawyers and are subjecc to 
the 5ame evaluation .conceptS .as other ofjicers. When !;Icing. evalu~ 
ated. they should be· viewed ·under a "who~ officer" cone~ and· not 
as a "lawyer only.~ JAGC officers are staff. offic~ IJ.Dd.:_RCifqrm 
duties as advisors and advocates or counsel. In providing. profes
sional legal advice or service, judge advocates must at times ad
vance opinions that are contrary to the views of others. As lawyers. 
they are bound by a strict code of professional responsibility that 
pro\!ides standards· for the legal profession. Rating officials must be 
mindful of these responsibilities and evaluate·· JAGC officers 
accordingly. 

0-2. Evaluation of JAGC officers 
a. Only The Judge Advocate General (TJAG), The Assistant 

Judge Advocate General (TAJAG), and commissioned "officers of 
the US Army judiciary may serve as· rater •. intermediate t.uer. or 
senior rater of 3 JAGC officer assigned to the US Army judiciar-y as 
a military judge or to the US Army Legal. Servicw.Agenq :as a 
military magistrate. · · ~ . 

b. No convening authority or· any member of his or bel' suff may 
evaluate a IAGC officer assigned additional duties as·. r military 
judge or as military magistrate on the performance of m' or her 
duties in th.it capacity. 

c. No rating official will give an adverse or less· favorable rating 
or qomment regarding a rated officer because· he or she. zealously 
represented as counsel any accused or respondent before court-
marti~ or admi.aisttative board proceedings: · · · 

D-3. Evaluating officer detairect to· on-the-job training 
a. Officers attending law schoot. under TIAG'y' Funded Legal 

Education Program must be evaluated for periods of oo-the~job 
training, as described in paragraph 3-49. When evaluating these 
officers, consider their grade. experience. and schooling. They must 
not'~ compared with experienced lawyers. 
~~76£.: ~or: 'officers tai:ing part in the Funded Legal Education Pro
. gram;··tlie following entry· will be placed in part me of DA Fonn 
67-9: "Officer is a full-time,. active~uty student attending law 

school at Government expense under AR 27 ·I. On-the-job training 
continues in the summer when school is not in session." 

D-1. initial t.our of ex:tendect active duty (See para 3-47) 
A report ~ill be rendered upon completion of 120 duty days as a 
IAOC offi!=er. regardless of prior service in other than JAGC, in a tl 
principal duty assignment under a single rater. This applies only if 
no report has ~en made during the current period of service. This 
aP.plies tO· officers who complete law school under TJAG' s Funded 
LegaLEduc3tion P.rograJD (AR 27-l). Officers programmed for at
t~ndance at an officer basic course will .not be rated under this 
p,aragraph before attending the cours~. 

~- JAGC. officers assigned to the. US Army Trial 
oei(en.ae Seivlce. · 
These officers are not. considered to be under dual supervision (para 
2-22). . ' . 

Appendix E 
Evaluation of U.S. Army Madl~al .. Dapartman~ 
Officers · · 
E-1. The OER has a unique Piu:P.ose when. used to evaluate the 
performance .~d. potentia) of M~dical Corps (MC), Den~ Corps 
(DE), ·Vetepuiry Corps (VC), "Ahny ~urse Corps. (AN), 'Medical 
SpecialiSt Corps (SP), Medical Service 't:tirps (MS): resident. intern. 
and fellowsrup·stadents ii1 graduate health education. Therefore. it 
should .. bC.given primary eiDPhasis in the ~!af~ation process. Special 
instructio_li.s for mting MC; ~ ·vc. ~. SP, and MS residents." 
intems, and fellowship students are specifiecf·beiow. · 

a. . The evaluation forms will be completed as prescribed in chap-
ter _3 unless indicated otherWise in this appendiX. · 

b .. DA. ~orm 67.;.9-1. OER Suppon Form: . 
( 1} Pard will be compfeted by tbC PSB or atlfninistiative office. 

The duty title should be specific (e.g .• intern. ftrSt year silrgical 
resident, dietetic iQt~ dental general practice resident. veterinary • 
preceptorship. clinical pathofogy). · 

(2) Pan ll will be completed by the PSB · or administrative office. 
The. duty AOC for this assignment will refl~ the specialty for 
which the rated officer is beiJig· traiDCd. · · 

(3) Pan ill should describe the pro~ goals (to mcllide aca
demic and practicum requirements) and. achievements" durlng the 
rating period~ 

'(4) P:ut IV will include comments by the rater and intennewate 
rater (if any) for the senior rater. 

c. DA Form 67-9 will 1M: completed. in ac.~ordance w~th _Sec:tion 
IV of chapter 3. · . · · 

(1) P:ut I. item f. Designated Spectalty. This entry will be the 
specialty for whic~ . the ratedofficer is bei.ilg trained. 

(2~ Part n. Authentication. Compl~~ in accordince -~itb para· 
graph 3-17. . . . 

(3) Part m. Duty Description. .. · 
(a) Item a. Principal Duty title. The duty title should parallel the 

duty title shown on the DA Form 67-9-1. · · · . 
(b) Item b. Duty AOC. Enter the specialty for which the rated 

officer is being trained. · . 
(c) Item c, Place an "X" in the applicable box. 
(d) Item d. Leave blank. 
(e) Item e, Duty Description. lbis ponion allC)Ws the. rater to 

describe: the rated officer's pro~ to i~clude. academic and prac:ti· 
cum requirements during the rated. ~od. M0$1 raters will use Part 
illa of DA Form 67-9-1. to h~lp ~~ complete this ~on. This 
inform~tion is particularly impo!WJt to pA selection boards; there· 
fore, raters will tec:ord. it with tho~ght and detail. 

(4) P:ut IV, Perfo~ance Evalnation-Professioaalism. ~ .. 
(aJ··ltem a. Army Vaiuf:S. The rater completes this item. It lists 

values. that define professionalism for the Army officer (para 3-19) . 
Evaluation of each value- should ~ in the coo~t of die graduate 

AR 623-105 • 1 October 1997 
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USALSATDA-FACESANDSPACES 14-0cl-1999 

PARA LINE ltiDILE HAM.E AUD::l!2R MQS an AMS MD.Ef BfQ AUIH BEMABKS 

OMD 
IXMBOO I~ECORDS CONmOL BRAN 
004U 01 SlJPV CLK COUIU EXAM 10 00945 GS 43521200BYA FAJA 1 1 TS 

0048 02A I.EGAL TECU (OA) SILVA. NANCY M. 07 00986 GS 43521200BYA FAJA 5 4 TX 

0048028 LEGAL TECI-1 (OA) GRAUAM. JOAN 07 00986 GS 43521200BYA FAJA TX 

0048 02C LEGAl. TECII (OA) FOUNlAIN. MAUREEN A. 07 (XJ986 GS 43521200BYA FAJA TX 

IXI4B 02D LEGAL TECH (OA) POINTER. PAmiCIA C. 07 00986 GS 43521200BYA FAJA TX 

004803 CODING CLERK HASlY, GINA M. 05 00357 GS 43521200BYA FAJA 2 1 TX 

004804 LEGAl. CLERK MURDOCK. BRUCE 0,') 00986 GS 43521200BYA FAJA 3 1 TX 

11 7 

1m. 
00500 TRIAL JUDICIARY 
(X)5 01 CHIEF SMilH. GARY W. 06 55 BOO JA 43609900BYA FAJA 1 1 TS 

00502 MIUTARY JUDGE JOIINSTON. PAUL 1.. 06 55BOO JA 43609900BYA FAJA 1 1 TA 

00503 MIUTARY JUDGE WILKINS. DONNA 1.. 05 55BOO JA 43609900BYA FAJA 2 1 TA 

00504 CHIEF. LEGAL NCO TZUL GERALDINE M. E8 71050 NC 43609900BYA FAJA. 1 1 TA 

005 ll4Z EXCESS (QO Day Loss) 
00505 SR LEGAL NCO . E7 71040 NC 43609900BYA FAJA 4 0 TA 

00506 I.EGAL ASSISTANT GOICO. ESPERANZA 07 00986 GS 43609900BYA FAJA 1 1 TX 

10 5 
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USALSA TDA- FACES AND SPACES 14-0cl-1999 

P.ARALI.tJE lmlllE HAME AUJUGR Mru DB AMS MDEe BEQ AUilf BEMABKS 005A 
OO.'iAOO JUD FIELD 
(liSA 01 A Mll.ll ARY JUDGE UOI.lAND, GARY J. 06 55 BOO JA 43609900BVA FAJA 24 15 TA lXJSA OIB MILITARY .II lOGE SAYNISC:It SIEPIIEN V. 06 55BOO JA 43609900BVA FAJA 005A 01 C MIIIIARY JUDGE PARRISH. PATRICK J. 06 55800 JA 43609900BYA FAJA OOSA OlD MiliTARY JUDGE PANGBURN. KENNETH D. 06 55800 JA 43609900BYA FAJA f.XISA OlE MIUTARY JUDGE HIGGINS. NANCY A. 06 55 BOO· JA 43609900BYA FAJA 

I 005AOIF MILITARY JUDGE HENLEY, SIEPIIEN It 06 55800 JA 43609900BVA FAJA OOSA OIG MILITARY JUDGE DIXON. THEODORE E. 06 551!00 JA 43609900BYA FAJA 005A OIG MII.IIARY JUDGE CLEVENGER. I<ENNEll-1 H. 06 55800 JA . 43609900BYA FAJA 005A OIH MIUTARY JUDGE IIOLlAND. ROBERT F. 06 55800 JA 43609900BVA FAJA 005A 011 MILIIMY JIIOGE SMITH. JAMES J. 06 5."iBBO JA 43609900BYA FAJA 005A OIJ Mll.UARY JUDGE HODGES. KEITH H. 06 55BOO JA 43609900BVA FAJA 005A Oil< MILITARY .JUDGE CLERVJ. FERDINAND D. 06 55 BOO JA 43609900BYA FAJA OOSA OIL MII.ITARY JUDGE GALLIGAN. JOliN P. 06 55BOO JA 43609900BYA FAJA 005A OIM MILITARY JUDGE BARTO. WILLIAM T. 06 55BOO JA 43609900BYA FAJA 
OO.'iA 01 N MII.IT ARY JUDGE \NI·IITE. RONAI.D W. 06 55BOO JA 43609900BVA FAJA 
(XJSA 010 MILIJAI~V JUDGE WI~IGHT, DONNA M. 06 55 BOO JA 43609900BVA FAJA 

006. ~ 15 

((1600 EXAM NEW TRIAl 5 DIV 
00601 CHIEF EXAM NEW TRIALS 14 00905 GS 43521200BVA FAJA 1 1 TS 00601Z CHIEF EXAM NEW TRIALS MILLER. JOH D. 06 55AOO JA 43521200BYA FAJA 0 0 TS 00602 SENIOR EXAMINER COSGROVE. CHAI?I.ES A. 05 55AOO JA 43521200BVA FAJA 1 0 TA 00603 EXAMINER 03 55AOO JA 43521200BYA FAJA 1 0 TA 00'104 SECI~ETARY (OA) 06 00318 GS 43521200BYA FAJA 1 1 TX 

4 2 
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,lTTI:NTION OP' 

DEPARTMENT OF THE ARMY 
Of"FICE OF TIIF.: JUDGE ACVOCATF. r.F.I~ERAL 

WASIIINCTON. CC 20310·.2200 

29 November i993 

HET-10RANDUH FOR COMMANDER, FORCES COMMAND, ATTN: f'CJA; FORT 
MCPHERSON, GA 30331-5099 

~U~JECT: Training, Employment, and Assignment Policy fbr 
Mllitary ~udge Teams 

1. wlth the adoption of the L Seri~s TOE, the number of USAR 
Trnining Program Unit (TPU} Milit~ry crudge Team positions . 
i nc:reased from four to -4 5 in Sept~mber· 1993. Upon mobilization, 
Military Judge Teams will be emplcy~d:as directed by the Chief 
Trial Judge, U.S. Army Trial Judiciary~ During hob-mobilization 
p~riods; these units are assigneq·td an Army Reserve Command 
(~RCOM) as subordinate functional.t~ams of a Legal Support 
Orqanization (LSO) • The chief Trial Judge exercises technical 
supervision over Military Judge T~~ms. 

/.. The following policies are intended to establish clear lines 
nf authority for administrative and bperational requirements of 
Military Judge Teams! 

a. General. Military Judge teams should be traine~ as they 
wjll be utilized tipon mobilizatioHi ·E~ery effort shouid be made 
to detail Reserve Military Judges to trials when practical• 

(1) The chief Trial. Judge i~ delegated thE! authority to 
promulgate admihistrative; trainihg, arid assignmen~ guidance. As 
subordinate units of an LSO, Military Judge Teams will comply 
with all administrative; training and assignment policies of 
their LSO/ARCOH to the extent tho!;e policies do not conflict with 
this memorahdum. 

(2) Military_Judge Teams assigned to the contingency 
for.c~s Pool (CFP) will receive priority training. Military 
Judges assigned to CFP teams should b~ detailed to preside ove~ 
cases to the grea~est extent practidal, -

(J) Inactive buty Training (IDT) for Mili~ary Judge Teams 
will be coordinated with ~he ·LSO and Chief Trial Judge. . 

(4) LSO commanders will ldehtifY potential AHhUai 
Trnining (AT) dates 1 locations# afid Mi~sions for the Military 
,Judge Teams assigned to them. The LSO Commander# s AtU1Uetl 
Tndninq recommendations will be forwarded through the ARCOM 
Stnff Judge Advocate to the CONUSA Staff Judge Advocate who will 

t t •. 
-'~ .. j 
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-UT\,J ~- Zl\ 
,r:;IJAJECT: Training, Employment, a:nd Assignment Policy for Military 
Judge 'reams 

• 

not be in the rating chain, and ~ilitary Judges wili hot be 
·pl~ced under dual supervision. Military Judges will be rated by 
the chief Trial Judge, Chief circuit Judge, or a circuit Judae. 
MJlita~y Judges will be senior r~ted by a Chief Circuit Judg;, 
tile Chief Trial Judge; or Chief Judge/Commander; United states 
Army Legal Services Agency. The rating officer will ~onsider all 
~ctive and inactive training periods1 to include oral and written 
reports from Reserve Senior Military Judges, in preparing Officer 
Efficiency Reports. 

J. compiiance with these policies and additional guidance 
~rnmulgated by the Chief Trial Judge ~ill enhance the 
mobilization preparedness of our Military Judge Teams; 

11. '!'Ids memorandum supersedes letter, DAJl\.-P'f, 25 February 
I~R7, Subject: Training, Employment, and Assignment Policy for 
11Llitary Judge Teams (Jl\.GSO Detaqhment Team KA). 

~v.-Al~·'0 
~~HAEL ~. NARDOTT!, JR~ 
Major General, USA 
The Judge Advocate General 

Cf: Chief Judge/Commander, USAL~A 

Chief Trial JUdge ~ 

Director, Guard & Reserve Affairs 
SJA, USJ\.RC 
Chief Judge, ACMR, (I~, USAR) 

J 

.~ 
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1~!\.Jl\-Zl\ 
;.:m.JECT: Training, Employment, hnd Assignment Policy for Military 
J ur:Jgoa •reams 

~omment and forward the packet1 along ~~th any app~opriate . 
c~mments and recommendations to the Off1ce of the Chief Trial 
JtJdgoa. Annual training dates, locations, and missions will be 
~etermined by the Chief Trial Judgej The AT schedule for 
Military Judge Teams will be provided to the U.s~ Army Reserve 
command staff Judge Advocate who will document the AT on the 
master annual training schedule published by the command~ 

b. seiection: As my designee, the Chief Trial Judge, u.s. 
Army Trial Judiciaryt will select officers for assignment as 
Military Judges to Military JUdge Teams~ To commence the 
~~1-action process; the USARC Staff Judge Advocate will ensure 
th;:~t qualified officers, including judge advocates assigned to 
tile Individual Ready Reserve (IRR); receive timely notice of 
Military Judge Team position v~cartcies and procedures for· 
svbmitting applications. After comp~eting the ap~lidationi 
r.~ndidates will forward the applicat1on packet for evaluation 
tltr.ough the LS0 1 ARCOM SJA, USARC SJA, FORSCOM SJA, and the 
uirector, Guard and Reserve Affairs, to the Chief ~rial Judge for 
final action. When a vacancy is scheduled, the application 
process should be initiated at least six months prior to January cf the year in which the vacancy is scheduled to occur~ 
Unscheduled vacancies should be filled as they occur. 

c. Certification: Reserve component judge advocates 
<=1ssianed to Military Judge positions must be certified by The 
,.rwig~ Advocate General (TJAG} • T.!AG certif !cation reqU'ires 
~ntisfactory completion of the Military Judge Course with a 77 
grade average and a favorable recommehda~ion by the chief Trial 
Judge. Individuals who do not sUccessfully complete the Military· 
,1udge Course, or who compl"ete· the c:ourse but are not certified by 
1~7\G, will be reassigned. Ordinarily Reserve component Military 
.rudges will not be certified to .trt General Courts-Martial during 
non-mobiliza-tion periods; however 1 llpon the recommendation of the 
Chief Trial.uudge, TJAG may certify individual Reserve component 
Military Judges to try General Courts-Martial during sUch 
periods. 

·d. Tenure: During non-mobilization periods, Military 
Judges will be limited to a three year tenure. 

e. Enlisted support: Assignment of the legal NCO position 
on each Team will be approved by the Team's Military Judge and 
coordinated with the LSO Commander, 

f. Officer Evaluation Reoortst During both hon
m~bilization and mobilization periods, Military Judges will be 
rr~ ted stric.tly within judiciary channels. LSO c:ommanders will 

' 
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FM 27-100'-----------------------

USALSA ORGANIZATION 

::·:·.:·:::·: ...... ·:· 

Figure Z-Z 

The Commander, USALSA, 
commands the organization, and as 
Chief, United States Army Judiciary, 
directly supervises the United States 
Army Court of Criminal Appeals, the 
United States Army Trial judidary, ·the 
Military Magistrate Program, and 
Examinations and New Trials Branch. 
USALSA includes: 

• The United States Army Court of 
Criminal Appeals (ACCA). (The 
Commander, USALSA serves as the 
ACCA's Chief Judge. There is also 
an Individual Mobilization 
Augmentee Chief judge.) The 
ACCA performs appellate review of 
courts-martial pursuant to Article 66, 
Uniform Code of Military Justice 
(UCMJ), when the approved 
sentence includes death, a punitive 
discharge, or confinement for one 
year or more, and considers certain 
petitions for new trials pursuant to 
Article 73, UCMJ. 

• The United States Army Trial 
Judiciary, an element of the United 
States Army J udidary, providing 

2-4 

full-time military trial judges to 
preside over general and special 
courts-martial. The Chief Trial 
judge supervises Military Judges and 
provides judicial support throughout 
the Army. 

• The military magistrate p~gram. 

• Examinations and New Trials 
Branch, which examines all general 
courts-martial not reviewed by 
ACCA, processes petitions for new 
trials and extraordinary relief, and 
examines cases involving military 
commissions and courts of inquiry. 

• The Utigating · Divisions, which 
provide legal advice and litigation 
services in contract law, procurement 
fraud, environmental law, regulatory 
law, intellectual property law, 
dvilian and military personnel law, 
torts, and other areas of law. 
AJAG/CLL exercises operational 
control over the Utigating Divisions. 

• The United States Army Trial 
Defense Service (TDS), which 
provides defense legal services for 

• 

• 

• 
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__________________ Legal Support to Operations 

advocates support their units' federal 
mission to maintain properly trained and 
equipped units that are available for 
prompt mobilization, and state mission 
to provide trained and disciplined forces 
for domestic emergencies or as 
otherwise required by the state. 

The Army National Guard judge 
advocate's dual status can be useful. For 
example, an Army National Guard judge 
advocate in state status could be 
permitted to provide assistance to 
civilian authorities when a judge 
advocate in federal status might be 
precluded from providing assistance due 
to the restrictions of the Posse Comitatus 
Act. 

Military judges in the Army National 
Guard are trained and certified by TJAG 
similarly to the military judges in the 
Army and Army Reserve. While in state 
status, an Army National Guard military 
judge may, when authorized by 
applicable state law, preside over courts
martial convened under state law. Upon 
mobilization and federalization of an 
Army National Guard military judge, the 
Chief Trial judge will review the Army 
National Guard military judge's training, 
background, experience, and qualities 
(demonstrated mature judgment and high 
moral character) to determine the 
officer's suitability to serve as a member 
of the Army Trial judiciary. Army 
National Guard officers who qualify for 
such service may be assigned, as needed, 
to the Army Trial Judiciary. 

2.1.6 U.S. Army Reserve Legal 
Organizations 

Legal support in the U.S. Army 
Reserve consists of support embedded in 
U.S. Army Reserve units .. such as in the 

judge advocate sections of Garrison 
Support Units (GSUs) designed to 
provide legal services to. power 
projection platforms, and in Judge 
Advocate General · Service 
Orga.n.izatioDS ljA GSOs). 

JAGSOs are legal units that provide 
legal services to troops not otherwise 
provided organic legal support. 
Additionally, JAGSOs provide CONUS 
sustaining base support for mobilization, · 
mobilization sustainment. and 
demobilization operations. JAGSOs 
consist of judge advocates, warrant 
officers, and enlisted legal personnel 

JAGSOs consist of modular teams 
that provide legal services in all core 
legal disciplines. JAGSO teams are an 
integral part of the Total Force and must 
maintain high standards of professional 
proficiency and military readiness. 
TJAG is responsible for the technical 
supervision, training, and assignment of 
JAGSO personnel. Training 
assodations between active component 
and reserve component legal elements 
ensure quality training and seamless 
integration during mobilization. 

Each type of J AGSO has specific 
capabilities. The Legal Support 
Organization (LSO), which is 
commanded by a judge advocate. 
provides operational control and 
technical supervision for as many as four 
Legal Services Teams (1ST). An LSO 
will be assigned primary duties as a 
deploying or mobilization support unit. 
Those LSOs assigned mobilization 
support duties are referred to as 
Mobilization Support Organizations 
(MSO). MSOs retain a follow-on, post
mobilization, deployment mission. The 
LSO is modularly organized, and may be 
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VII. SELECTION, CERTIFICATION, AND ASSIGNMENT OF JUDGES • 7-1. Selection of Active Dutv Militarv Trial Jud~Zes. TJAG selects and cenifies officers to 
serve as military trial judges who will normally meet the following criteria: 

( 1) have at least two years of trial experience as a coun-martial trial or defense counsel; 
one vear of court-martial trial experience and at least one year as chief of criminal law, regional 
defe~se counsel, or criminal law instructor; or two years as a staff judge advocate in an active 
criminal law jurisdiction; 

(2) are serving in the grade of colonel, lieutenant colonel or promotable major; 

(3) have completed CGSC or the equivalent, or are willing to enroll and complete such 
a course. 

(4) have demonstrated mature judgment and high moral character; 

(5) have been nominated for selection by the Chief Trial Judge, USALSA, or a 
desienee in coordination with the Chief, PP&TO; and - , 

(6) are able to graduate and attain at least a grade of C (77 points) in the Military Judge 
Course, TJAGSA .. 

7-2. Selection ofUSAR Trial Judees. 

a USAR JAs not serving on extended active duty will not be certified as military judges 
unless serving in an Individual Mobilization Augmentation (IMA) judge position or on a Military 
Judge Team. Applicants must meet the following criteria: (1) have demonstrated mature judgment 
and high moral character; (2) serving in the grade of Colonel, Lieutenant Colonel, or Major (P); 
and have (3) a minimum of one year criminal law experience as: (a) full-time civilian trial or 
appellate judge, U.S. Magistrate Judge, or administrative law judge; or (b) criminal trial 
practitioner, with recent extensive experience in federal, state, or military courts, or (c) full-time 
criminal law instructor in a military or civilian school. 

b. Applications for appointment as an IMA judge will be sent through the Director, Guard 
and Reserve Affairs Division, OTJAG, ATTN: JAGS-GRA, to the Chief Trial Judge on DA Form 
2976-R. Applications for appointment as a military judge assigned to a USAR Military Judge 
Teams will be sent from the Commander of the Legal Support Organization of which the military 
judge position is a part, through the Director, Guard and Reserve Affairs Division, OTJAG, 
ATTN: JAGS-GRA, to the Chief Trial Judge for final selection. Applications must be 
accompanied by the officer's OMPF microfiche and should contain additional information 
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necessarv to demonstrate substantive criminal law experience, maturity of judgment, and 
unquesti~nable moral character. Only colonels, lieutenant colonels, and promotable majors will be 
selected as Military Judge Team Judges. 

c. The first AT after selection is spent at the Military Judge Course, TJAGSA. A grade of 
c (77 points) or higher is a prerequisite to continued assignment to the Trial Judiciary or to a 

Military Judge Team. 

d. Each USAR military judge will be assigned to ajudicial circuit for Annual Training 
(AT). He or she will coordinate AT with the Chief Circuit Judge (or a designee) based upon 
availability of courts-martial over which he or she is qualified to preside. AT will normally be 
performed on a fragmented basis to maximize opportunities to perform judicial duties. 

i-3. Certification ofNational Guard (NG) Militarv Judl!es. 

a. For a NG JA to be certified as a military judge by TJAG, the following criteria must be 
met: (1) have demonstrated mature judgment and high moral character; (2) be serving in the Army 
National Guard as a Major(P) or higher, (3) be serving as or nominated to serve as a state military 
judge; ( 4) have a minimum of one year criminal law experience as (a) full-time civilian trial or 
appellate judge, U.S. Magistrate Judge or administrative law judge, or (b) a criminal trial 
practitioner, with recent extensive experience in federal, state, or military courts, or (c) full-time 
criminal law instructor in a military or civilian school; and (5) are able to graduate and attain at 
least a grade ofC (77 points) in the Military Judge Course, TJAGSA. 

b. NG applications for certification as a military judge must be endorsed by the senior 
judge advocate or state Staff Judge Advocate, as applicable, and sent through (1) National Guard 
Bureau, Judge Advocate and (2) Director, Guard and Reserve Affairs, TJAGSA, ATIN: JAGS
GRA fei=to the (3) Chief Trial Judge, United States Army Trial Judiciary. Applications must 
contain additional information necessary to demonstrate substantive criminal law experience, 
maturity of judgment, and high moral character. 

7-4. Trial Judlciarv Assignments. 

a. Assignments of military judges to the Trial Judiciary are made by TJAG upon the 
recommendation ofthe Chief Trial Judge, USALSA, in coordination with the Chief, PP&TO. See 
the -J AGC Personnel and Activity Directory for a complete list of stations where trial judges are 
currently assigned. 

b. As a general rule, officers below the grade of colonel will not receive consecutive trial 
judge assigrunents. Upon the completion of a tour as a trial judge, the officer typically will be 
reassigned to a position related to the field of criminal law such as SJA, Regional Defense 
Counsel, Deputy SJA, Criminal Law Divisions at OTJAG or TJAGSA, or one of the Appellate 
Divisions in USALSA. Military judges are eligible and compete for military and civil schooling 
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on the same basis as ~y _other_J~ .. ~chool assignments are_ not considere~ in~ervening assignments. 
for purposes of determmmg ehg1b1hty for a subsequent assignment as a mal JUdge. 
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7-5. Selection and Assilm.IIlent of Appellate Militarv Jud2es. 

a. General. Assignments of appellate military judges to the U.S. Army Court of Criminal 
Appeals ·are made by TJAG upon recommendation of the Chief Judge in coordination with the 
Chief, PP&TO. 

b. Grade Requirements. Appellate judges will normally be in grade of colonel. 
Exceptional lieutenant colonels with at least two years time in grade may be considered for a 
waiver of the grade requirement. 

c. Experience Requirements. Appellate judges should have at least two years of 
experience as a GCM trial judge, previous service as an appellate judge, two years of experience as 
an SJ A of a general coun-martial jurisdiction, or two years of experience as a regional defense 
counsel. Appellate judges should also have at least two years of criminal law experience as a trial 
counsel, chief of military justice, criminal law instructor, or trial defense counsel. 

d. Military Education Requirements. Appellate judges must be a graduate of the 
Command and General Staff College or its equivalent. 

7-6. Tenure for Military Jud2es. 

a. Trial Judges. Judge Advocates are certified as military judges by TJAG and assigned to 
the Trial Judiciary for a minimum of three years, except under any of the following circumstances: 

(1) The military judge is assigned to the Sixth Judicial Circuit (Republic of Korea), or 
such other area where officers are normally assigned for a short tour of one or two years: in such 
cases the military judge will be appointed for a one or two year term; 

(2) The military judge voluntarily requests to be reassigned to other duties, and TJAG 
approves such reassignment; 

(3) The military judge retires or otherwise separates from military service; 

(4) The military judge is reassigned other duties by TJAG based on the needs ofthe 
service in a time of war or national emergency; or 

(5) The officer's certificate as a military judge is withdrawn by TJAG for good cause. 
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b. Appellate Military Judges. Assignments of appellate military judges to the U.S. Army 
Coun of Criminal Appeals are made by TJAG upon recommendation of the Chief, Judge, the U.S. 
Armv Court of Criminal Appeals, in coordination with the Chief, PP&TO. Judge Advocates are 
assiined as appellate military judges for a minimum of three years, except under the following 
circumstances: 

( 1) The appellate military judge voluntarily requests to be reassigned to other duties, 
and TJAG approves such reassignment; 

(2) The appellate military judge retires or otherwise separates from military service; 

(3) The appellate military judge is reassigned other duties by TJAG based on the needs 
of the service in a time of war or national emergency; or 

(4) The officer is removed from service as an appellate military judge by TJAG for 
good cause . 
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DEPARTMENT OF THE NAVY 

OFFICE OF THE SECRETARY 
1000 NAVY PENTAGON 

WASHINGTON, DC 20350-1000 

IN REPLY REFER TO 

SECNAVINST 5400.40 

OJAG/Code OS 
27 August 1999 

SECNAV INSTRUCTION 5400.40 

From: 
To: 

Subj: 

Secretary of the Navy 
All Ships and Stations 

MISSION, ORGANIZATION, FUNCTIONS, AND SUPPORT OF NAV¥MARINE 
CORPS TRIAL JQDICIARY 

Ref: (a) U.S. Navy RegulatDns, 1990 
(b) Manual for Court&Martial, United States 
(c) Title 10, United States Code 
(d) OPNAVINST 5400.240 
(e) SECNAVINST 5400.14A (NOTAL) 

1. Purpose. To specify the mission, organization, and functions, and 
to provide for the administration and support to the NavyMarine Corps 
Trial Judiciary under r-eference (a) and renumber the instruction in 
accordance with current Standard Subject Identification Codes. 

2. Cancellation. SECNAVINST 5813.6C. 

3. Background. The Navy-Marine Corps Trial Judiciary is responsible 
for providing military judges for special and general courtsrnartial 
within the naval service. The Navy and Marine Corps have established 
a unified trial judiciary to carry out that responsibility. 

4. Mission. To provide certified military judges for all general and 
speci~l courts-martial convened within the naval service (except those 
courts-martial for which the utilization of a certified military 
judge, not assigned to the Trial Judiciary, is authorized under 
directions of the Judge Advocate General) and to perform such other 
functions as may be assigned under the direction of the Judge Advocate 
General. 

5. Organization. The Navy-Marine Corps Trial Judiciary is composed 
of the Office of the Chief Judge of te Navy-Marine Corps Trial 
Judiciary and such Judicial Circuits and their Branch Offices as 
may be established by the Judge Advocate General. The Judge 
Advocate General may also establish Judicial Areas, each 
consisting of two or more Judicial Circuits, f~ the purpose of 
providing an intermediate level of supervision within the Trial 
Judiciary. Manning for the NavyMarine Corps Trial·Judiciary 
will come from current manpower resources as determined by the 
Chief of Naval Operations, theCommandant of the Marine Corps, 
and the Judge Advocate General, acting in coordination. 



SECNAVINST 5400.40 
27 August 1999 

6. Functions 

a. To the greatest extent possible, the NavyMarine Corps Trial 
Judiciary will provide military judges for all general and special 
courts-martial convened within the naval service. 

b. Except as authorized under the direction of the Judge Advocate 
General, only military judges of the NavyMarine Corps Trial Judiciary 
shall sit as military judges of general or special courtsmartial 
convened within the naval service. When authorized by the Judge 
Advocate General, however, the following exceptions are permitted: 

(1) The cognizant circuit military judge, or the Chief Judge, 
may authorize the detail of a certified militaryjudge, not assigned 
to the Trial Judiciary, for the trial of special courtsmartial as may 
reasonably be required under the attendant circumstances. Such 
circumstances may include, but are not limited to, periods of 
increased frequency of special court&martial referrals and the 
appointment of special court&martial to convene at remote locations 
in which trials by cour~martial are relatively infrequent. 

(2) The cognizant circuit military judge, or the Chief Judge, 
may designate for detail as military judge of a general or special 
court-martial convened within the naval service, a properly certified 
military judge of another branch of the United States Armed Forces, 
made available under R.C.M. 503(b) (3) of reference (b), when the 
exigencies of time and place of trial so dictate, provided, however, 
that only officers specifically designated by their armed forces as 
general court-martial military judges may be detailed to general 
courts-martial convened within the naval service. 

7. Authority over Organization, Functions, and Administration The 
Judge Advocate General is authorized to organize, administer, assign, 
and reassign functions to the NavyMarine Corps Trial Judiciary and 
personnel attached thereto in accordance with refer.ence (c) . 

8. Conunand and Support Relationships 

a. The Navy-Marine Corps Trial Judiciary in Washington, D.C., is 
assigned to the Judge Advocate General for command and primary 
support. The military judges in each of the Judicial Circuits 
of the Navy-Marine .Corps Trial Judiciary are assigned to the 
Judge Advocate General for command. Area coordination will be 
exercised in accorda~ce with references (d) and (e) . The 
Chief of Naval Operations or the Commandant of the Marine 
Corps, as appropriate, acting through distr~t commandants, 
commanding generals, Marine Corps air station commanders, 
regional commanders, or regional coordinators in whose 
jurisdiction the military judges are located, will be 
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responsible for the provision of administrative support to the 
maximum extent possible 

SECNAVINST 5400.40 
27 August 1999 

within the availability of budgeted resources. In the event a 
military judge is not located at the headquarters of a district 
commandant, commanding general, Marine Corps air station commander, 
regional commander, or regional coordinator, the responsibility for 
providing administrative support will devolve upon the regional 
coordinator who exercises the authority to convene general courts 
martial and whose area is served by the military judge. By mutual 
agreement, the Naval Legal Service Command or one of its offices may 
assume all or part of this support responsibility . 

. b. Administrative support will include provision of the 
following: 

(1) Office spaces; 

(2) Office equipment, furni~re, stationery, and supplies; 

(3) Telephone and other communications services; 

(4) Access to law library; 

(5) Technical support to include technological upgrade; and 

(6) Clerical assistance, under permanent assignment,with 
competence to perform clerical duties including, but not limited to: 
maintenance of court-martial dockets of the military judge(s); 
representation of the latter, in their absence, in the scheduling of 
cases; and provision of essential secretarial sertces for the 
military judge(s). (This support item is not required for offices of 
circuit military judges that have Navy Legalmen or Marine Corps legal 
service specialists assigned.) 

c. Funds for the temporary additiona}duty travel and per diem 
expenses incurred by military judges of the NavyMarine Corps Trial 
Judiciary in carrying out its mission will be provided by the Judge 
Advocate General and Commandant of the Marine Corps. Allocation of 
the responsibility for such funding shall be made by mttual agreement 
of the Judge Advocate General and the Commandant of the Marine Corps. 

9. Action. The Judge Advocate General shall: 

a. Exercise command over the NavyMarine Corps Trial Judiciary 
and ensure compliance with paragraphs 5, 6 and 7 of tfus instruction . 
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b. Provide a continuing legal education program for military 
judges of the Navy-Marine Corps Trial Judiciary. 

Distribution: 
SNDL Parts 1 and 2 

RICHARD DANZIG 
Secretary of the Navy 

MARCORPS PCN 710000000000 and 71000000100 

4 

• 

• 

• 



• 

• 

SECTION 

20 

. I 



. . ; 

• 

• 

• 

DEPARTMENT OF THE NAVY 
Office ot the Judge Advoca1e General 

200 Stovat Street 
Aleundrta, VA 22332 

CB-3 
INCORPORAT£D 
JAGlHST 5813.CE 
JAG: OS 
10 lUrch , 88& 

JAG INSTRUCTION 5813.CE 

From: Judge Advocate General 
To: AD Shfpa •nd St•Uona 

Subl: NAVY~RINE CORPS TRIAL JUDICIARY 

Ref: (8) UCIIJ 
(b) MCII, 1 814 
(c) SECNAVINST 5813.6C 
(d) JAGINST 5800.78 

End: (1) Judicial Circuits 

1. Purpo8e. To implement Lhc prcMsiaas or reramca 
(a) lhrouab (d) u repnls the Navy-Marine Carps Trial 
Judidary (hcrciaaftcr referred to u the "Trial 
J ucSiciu7''). 

Z. eancen.t1on. JAO IDSU\Iaioa SIIUD. 

A) 3. MJalon and Functions. The Trial Judiciary &baD: 

L Provide cat.irlcd military judaa for au cc=nJ aDd 
spcciaJ couns-awtia.l. 1'bc Trial Judiciuy hu u affuma· 
live duty to auurc that cadi rcfcned ccncraJ aDd special 
coun-mutiaJ b apca.tiJy tried. to intcrvcDC wbcD a cue Is 

A) DOt beiDa 1pecdily tried. and to tate appropriate aa.ioa to 
czpc:dicc cacb cue. The Trial Judiciuy shaD coord.iDatc 
with approprialc authori&ia witb a view to casurina thai 
au cases referred to trial arc received by the Trial 
Judicialy u sooa u possible after refcmJ.. Rccarcb of 
triaJ sba1J be czpcdi&iousty, but carcfuUy, authenticated 
upoa rccdpt. 

b. Pro¥idc catificd military jadaa to serve a Anidc 
A) 31 irsftSiiP'i"l offu:cn irs au cua ill which compacm 

authori&J rc:qucsu IUCb len'icc. lhn sec An.idc 26(d), 
rercrmce (a). OcacnJ aDd •pccialc;;;n.awtiaJ criaJa lhall 
tate prcadeacc 

c. Wbm authoriud bj"''hc circuit military Jud&c ia the 
coplizaat judicial circuil, uy summary couru-mardaJ 

A) wtUcb compctau •uthori&J rcqaau tbc TriaJ Judiciuy to 
try. GmcraJ aDd special c:oans-awtial aad Anidc ll ill· 
vatiptioas lball tate prec:edcncc. 

A) d. CaUDSd ud traia trial p;uUcipams. 

A) e. Panic:ipatc iD rqjoaaJ plaanina rqardina the provi· 
sioa or 1qa1 JCrYic:cs. 

A) t. Perform otbcr duties u prescribed by the Chid 
Jadac of tbc TriaJ Judiciary. 

c. Authotlty and Responsibility. Ia order to accomplish 
the mission and functions or tbc Trial Judic:iazy, authority 
and raponsibilit7 arc prescribed for •pccifscd pcrSODDd 
thereof u follows: 

•· The Chief Judge of the Navy-Mutne Corpa 
Trt81 Judlclay, (hcrc:iuftcr referred to as ••Cbicf 
Judac"J, u the Judac Advocate Ocacral"a rcpraanativc, 
is tbc orrac:cr in Cbar&c or the Trial Judiciary IDd sball 
ucrcisc commaad owa lhc Trial Judici&r)'. Tbc aucr 
JudJC is abo tbc dcsipcc or the Jud&c Advocate OcucraJ 
U lbal lcrtD is used iD Anidc Z6 Of rcfcrcncc (1) 8Dd 

R.C.M. 101 ud R.C.M. S02(e) or rcfcrcac:c (b). The 
Oud Judac &hall admiDbtcr lbc TriaJ Judiciary, supcnobe 
ud coordinate tbc aamtia or .o or iu pcrsomld, casurc 
tbc crrcclivc bucrdwlp or iDformatioa ud aenic:a 
amoaa milit.uy judacs, ud perform IUdl otbcr duties 
rapcctina tbc Trial Judiciuy u the Judac AdYOCUC 
OcacraJ ID.IJ direct. Tbc Olid' Judie ID.IJ rcusip lbc 
rapoasibWtics of other Judla OD a ccmporuy bub. n.c 
Omdt MiliwJ Jadp for tbc Adaa&ic Judicial Cradt 
ahaD be w Deputy OUcr Judie Uld. willl bb aarr. &baD 
usisa w Qid Jwfae iD tbc pc:rfOI"IIWICC or bis 
rcspoma"biiitia. 

b. The drcutt mllltuy Judge of each judic;ia.l c:iRuit 
lball be daipued by the CUd Judp. Tbc ciraDt 
mi1iwy judp is rapoDSI"blc for tbc admiaisuatioo aDd 
UucnW orpninrioa or that cjmUt &lid &baD usiSl &be 
Chief Judie. a rcquUcd. 

5. &teltatunent of .JudlclaJ Circuits 8nd Branch Of· 
taa. Thr judidaJ circuiu or tbe Trial Judic:i.uy arc 
cstablisbcd 10 provide milharJ judaa •il.biD &he deriDed 
~c:al areas of rapoasibilit:r. Tbc dc:scripciY'C IWDC, 

loc:alioa or the priacipaJ orra. ud tbc popapbicaJ 
limiu of the judicial c:ircuiu arc u sboWil ia cadosurc 
(I). Tbc aeopapbicaJ limiu of the ICYCI"&I judidal ciraliu 
arc aublllbcd to cffca a diYisioD or wort ud rapoa
dbi!IIJ. 1bc:r &hall iD ao wa7 arrca lbc jurisdic:tioa or 
UJ coun-awtial. Tbc cradoa or ddcdoo or c:ircuiu or 
ibc temporary rn•sialliDC'Id or an::u or rapoasa"bilirJ ma:r 
be accamplisbcd b)' tbc Jadce Adwoc:atc CialcraJ withoal 
ctaanac to this dirc:ctiwc. 

. e. DetaJUng IIJDtay Judges To CourtHnertlal 

L Section 0120 of reference (d) swa tbc autboril)' to 
detail au1iWJ judps 10 amcraJ and spccia.l C:OWU.. 

manial. To be ckta.ilcd. a NaY)' or Marirsc Cor1'l ornca 
IDUSI a:aea &be quafifacatiOas praaibc:d iD R.C.M. SQ2(c) 
or rdcrcDcc (b) aad must be assipcd pcnauanJy or 
temporarily to tbc Trial Jodiciuy. Tbc Odd' Jadac il 
authorizl:d to limit funbcr, wbicb judie 1D8J be detailed to 
c:ouru-awtia1 aad undu '"* c:irnumtl...,., be .. abc 
ID.IJ be ddailcd. 

l~miiB~DIHWDIDWD 
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b. 1bc circuit military judac (or a dniancc) •·ho is 
assipcd to a JCOpaphic:aJ area is che individual •·ho 
dcWis military jwiJcs wichin cb.c acoaratthical area. If a 
coun-manial is co assemble ac a scoaraphicaJ location not 
wittUD &he area Of any judicial circuit, the Chief Judae is 
authorized co assip co a circuir abc rcsponsibilicy ror the 
dctailinl or a miUtary judac co that coun-manial. No anc 
ouuick tbc TriaJ Judiciary may innucn« ctw dcsailina of 
any military judie co any panicuw cue. Within each 
judid&.l circuit. il is the rcsponsibilil)' or the circuil 
military jud,C tO CftSW'C adhacnc:c IQ lhis principle. 

c. It is vital that the judiciary discourqc "judac shop. 
piq'' ud ensure the coatinuous availability or timely 
ud economic:aJ judicia.l scrvi~. Conscqumtly, DO milicuy 
jud&c sba.ll be dct.Lilcd ao a coun-manial that is to coo
vcac ia • jucfici&J circuit other than rbc arcuiJ 10 whicb 
abc military judp is assiped. accpt by the dirccUon or 
abc Oller Juclac or when there is a mutual qrccmcn1 bc
I•'CICD abc circuit miliwy jucl&c b.viq ~ over 
the trial aDd tbc: circuic m.iliwy judac ao which abe 
miliwy jud,c bcUq dcWJcd is wiped. In riW Iauer 
situation. me pcnniss.ioa or lhe Chid Jud,c muse be ob
uincd UDicss tbcrc is &D cmcracncy situa&ion out.isdc 
CONUS ud tbe aucr Judac reasonably CIIUIOl be COD• 

taClCd (c~bolh citculu arc located overseas). In IUCh 
aceptioDaJ circvmuano:s. the OUcf Judsc shaJJ be 
nodr&ed. as 1000 IS praaicablc, or the circumsunca. 

2 

d. Noncompliance will1 subp&rqrapbs b &od cor dlis 
parqraph lhall in no •.• ,. arrca the juris.dil:don or any 
coun·manial. 

7. Rulea ot Coun. The Chief Judrc ·may CSLablisb such 
rula or court as arc appropriarc for cri&b cluoulboua che 
Na,·a! Scrvic.t and may auchorizc circuic miliW'Y iucl&cs co 
implcmtnc funhn those rules co aa:ommodalc Pfaai~ 
within their circuits. The Chief Judac sbaD raaiD local 
rules of coun which art reQuired co be forwvdcd co the 
Judac Advocate General by R.C.M. 108 of rcfcrcacr (b). 

8. Training. Tbc Chief J~c shaD cszablisb a procn.m 
for che continuina education &Dd profcssiaDa.l dcYdop
mau or members of &be Trial Judiciary. Tbis pf'Op'UD 

shall induck profcuionaUy prcsaucd proanms or comia
uina lqaJ education and pcriodie orp.niwjoaa.l mectinp. 

I. Field lnspectlona. lbc Chief Jud,c shaD mate IUCb 
periodic visiu to the princ:ipaJ &Dd brudl orriiCCI or tile 
Yatious circuiu IS arc considered appropriacc. 

10. Fundlng. FUDds aDaca•cd by tbc Jud,c Advoca~c 
Cimeral for abc opcruioo or the Trial Judiciary lbaiJ be 
upended at the disactioa or the Chid' Judic ill chc fur. 
thcranoe or his rcspoasibili&ia. 

Dtatrtbutlon: 
SHDL P.na I and 2 
MAACORPS Coda H and I 

.JAG (65 copla) 

scocncr: 
CO, NAVPUBFORMCEH 
5801 Tabor Avenue 

T.E. FLYNN 

Phl*lelphla, PA 11120-5091 (500 coplea) 
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JAGINST SS13.4E CH-3 
28 Jun 1996 

JUI)ICIAL AREAS AND CIRCOITS 
m: 

NAVX-MABINE CORPS TRIAL JQDICIARX 

NAME OF JUDICIAL CIRCUIT 
LoCation of P;incipal Office 

GEOGRAPHIC LIMITS 
~orrnal Areas of Responsibility 

ATLANTIC 
.washington, D.C. 

NORTHEAST 
Groton, CT 

TIDEWATER 
Norfolk, VA 

PIEDMONT 
Camp LeJeune, NC 

SOUTHEAST 
Jacksonville, FL 

MIDWEST 
Great Lakes, IL 

Naval District Washington; Marine 
Corps Combat Development Command, 
Quantico, VA; Naval Weapons 
Station, Dahlgren, VA; Maryland; 
Bermuda and all Atlantic Ocean 
areas not otherwise assigned to a 
judicial circuit 

Maine; New Hampshire; Vermont; 
Ohio; Massachusetts; Rhode 
Island; Connecticut; New York; 
New Jersey; Pennsylvania; 
Delaware, Iceland; Greenland and 
Newfoundland 

West Virginia; Virginia (except 
those places chat are within the 
Atlantic Judicial Circuit); the 
caribbean Sea to include Panama; 
Guantanamo Bay, Cuba and Puerto 
Rico 

North Carolina and South Carolina 
(except those places that are 
within the Southeast Judicial 
Circuit) 

Alabama; Florida; Mississippi; 
Louisiana; Georgia: and the 
counties of Charleston, 
Dorchester, and Berkeley in South 
carolina 

Illinois; Michigan; Minnesota; 
Wisconsin; Indiana; Kentucky; 
Nebraska; North Dakota; 
Tennessee; South Dakota; Texas; 
Oklahoma; Arkansas; Missouri and 
Kansas 

Enclosure (1) 
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NORTHWEST 
San Francisco, CA 

SIERRA 
Camp Pendleton, CA 

SOUTHWEST 
San Diego, CA 92136-5099 

ISLAND 
Pearl Harbor, HI 

TRANSATLANTIC 
Naples, IT 

WESTPAC NORTH 
Yokosuka, JA 

KEYSTONE 
Okinawa, JA 

WESTERN PACIFIC JUDICIAL AREA 

Enclosure (1) 
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Alaska; Washington; Oregon; 
Idaho; Montana; Wyoming; Nevada 
(except Clark County);' Utah; 
Colorado and those portions of 
California not assigned to the 
Southwest or Sierra Judicial 
Circuits 

All Marine Corps bases, air 
stations, camps, depots and 
logistic bases within the 
Southwest Judicial Circuit 

Arizona; New Mexico; Clark County 
Nevada; San Diego, CA and 
California, south of and 
including the counties of Santa 
Barbara, Kern, San Bern·ardino 
(except those places that are 
within the area of responsibility 
of the Sierra Judicial Circuit) 

Hawaii; Midway Island; New 
Zealand and Australia 

All of Europe; Africa; and the · 
Middle East countries; the 
Persian Gulf; the Mediterranean 
and Red Seas 

Japan (except Okinawa and 
Iwakuni, Japan); Korea; Asia; the 
islands (including Guam and the 
Philippines) and areas of the 
Pacific and Indian Oceans not 
included within Island, 
Northwest, and Transatlantic 
Circuits; and Diego Garcia 

Okinawa and Iwakuni, Japan 

The Western Pacific Area shall 
consist of the WESTPAC NORTH and 
KEYSTONE JUDICIAL CIRCUITS 
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DEPARTMENT OF THE NAVY 
OFFICE OF THE JUDGE ADVOCATE GENERAL 

WASHINGTON NAVY YARD 
1322 PATTERSON AVENUE SE SUITE 3000 

WASHINGTON DC 20374-5066 

JAG INSTRUCTION 5803.1B 

From: Judge Advocate General 

Ctl IIE"L'I'IIEFEII TO 

JAGINST 5803.1B 
JAG 132 
1 1 February 2000 

Subj: -PROFESSIONAL CONDUCT OF ATroRNEYS PRACTICING UNDER THE 
COGNIZANCE AND SUPERVISION OF THE JUDGE- ADVOCATE GENERAL 

Ref: (a) Uniform Code of Military Justice (UCMJ) 
(b) Manual for Courts-Martial, United States, 1998 (MCM) 
(c) 10 u.s.c. § 1044 
(d) SECNAVINST 5430.27 (series) 
(e) u_. s. Navy Regulations I 1990 
(f) SECNAVINST 5211.5 (series) 
(g) SECNAVINST.5212.5 (series) 

Encl: (1) Rules of Professional Conduct 
(2} Complaint Processing Procedures 
(3) OUtside Part-Time Law Practice of Covered USG 

Atto:z:neys 
(4) Relations With Non-USG Counsel 

1. Pu&Pose. In furtherance of references (a) through (e), which 
reqUire the Judge Advocate General of the Navy (JAG) to supervise 
the performance of legal services under JAG cognizance throughout 
the Department of the Navy (DON) , this instruction is 
promulgated: 

a. to establish Rules of Professional Conduct (the Rules) 
for attorneys subject to this instruction; 

b. to establish procedures for receiving, processing, and 
taking action on complaints of professional misconduct made 
against attorneys practicing under the supervision of JAG, 
whether arising from professional legal activities in DON 
proceedings and matters, or arising from other, non-U.S. 
Government related professional legal activities or personal 
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misconduct which suggests the attorney is ethically, 
professionally, or morally unqualified to perform legal services 
within the DON; 

c. to prescribe limitations on, and procedures for 
processing requests to engage in, the outside practice of law by 
those DON attorneys practicing under the supervision of JAG; and 

d. to ensure quality legal services at all proceedings under 
the cognizance and supervision of the JAG. 

2. Cancellation. JAGINST 5803.1A. 

3. Effective Date 

a. This instruction is effective immediate~y. All conduct 
that commenced after the effective date is governed by this 
instruction. 

b. Any complaint received after the effective date of this 
instruction shall be processed in accordance with the procedures 
set forth in enclosure (2). 

4. Applicability 

a. This instruction applies to all "covered attorneys" as 
defined herein. 

b. "Covered attorneys" include: 

(1) The following U.S. Government (USG) attorneys, 
referred to, collectively, as "covered USG attorneys" throughout 
this ipstruction: 

(a) All active-duty Navy judge advocates (designator 
2500 or 2505) or Marine Corps judge advocates (MOS 4402 or 9914). 

(b) All active-duty judge advocates of other U.S. 
armed forces who practice law or provide legal services under the 
cognizance and supervision of the JAG. 
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(c) All civil service and contracted civilian 
attorneys who practice law or perform legal services under the 
cognizance and supervision of the JAG. 

(d) All Reserve or Retired judge advocates of the 
Navy or Marine Corps (and any other U.S. armed force), who, while 
performing official DON duties, practice law or provide legal 
services under the cognizance and supervision of the JAG. 

(e) All other attorneys appointed by JAG (or the 
Director, Judge Advocate (JA) Division, Headquarters Marine Corps 
(HQMC), in Marine Corps matters) to serve in billets or to 
provide legal services normally provided by Navy or Marine Corps 
judge advocates. This policy applies to officer and enlisted 
reservists, to active-duty personnel, and to any other personnel 
who are licensed to practice law by any Federal or state 
authorities, but who are not members of the Judge Advocate 
General's Corps or who do not hold the 4402 or 9914 designation 
in the Marine Corps. 

(2) The following non-U.S. Government attorneys, referred 
to, collectively, as "covered non-USG attorneys" throughout this 
instruction: all civilian attorneys representing individuals in 
any matter for which JAG is charged with supervising the 
provision of legal services. These matters include, ,but are not 
limited to, courts-martial, administrative separation boards or 
hearings, and disability evaluation proceedings. 

(3) The term "covered attorney" does not include those 
civil service or civilian attorneys who practice law or perform 
legal services under the cognizance and supervision of the 
General Counsel of the Navy. 

c. Professional or personal misconduct unrelated to a 
covered attorney•s DON activities, while normally outside the 
ambit of these rules, may be reviewed under procedures 
established herein and may provide the basis for decisions by the 
JAG regarding the covered attorney's continued qualification to 
provide legal services in DON matters . 

3 



JAGINST 5803.1B 

d. Although the Rules do not apply to non-attorneys, they do 
define the type of ethical conduct that the public and the 
military community have a right to expect from DON legal 
personnel. Accordingly, these Rules shall serve as models of 
ethical conduct for the following personnel when involved with 
the delivery of legal services under the supervision of the JAG: 

(1) Navy legalmen and Marine Corps legal administrative 
officers, legal service specialists, and legal services reporters 
(stenotype); 

(2) limited duty officers (LAW); 

(3) legal interns; and 

(4) civilian support personnel including paralegals, 
legal secretaries, legal technicians, secretaries, court 
reporters, and others holding similar positions. 

Covered USG attorneys who supervise non-attorney DON employees 
are responsible for their ethical conduct to the extent provided 
for in Rule 5.3 of enclosure (1). 

5. Policy 

a. Covered attorneys shall maintain the highest standards of 
professional ethical conduct. Loyalty and fidelity to the United 
States, to the law, to clients both institutional and individual, 
and to the rules and principles of professional ethical conduct 
set forth in enclosure (1) must come before private gain or 
personal interest. 

b. The Rules and related procedures set forth herein concern 
matters solely under the purview of JAG. Whether conduct or 
failure to act constitutes a violation of the professional duties 
imposed by this instruction is a matter within the sole 
discretion of JAG or officials authorized to act for JAG. The 
Rules are not substitutes for, and do not take the place of, 
other rules and standards governing DON personnel such as the 
Department of Defense Joint Ethics Regulation, the Code of 
Conduct, the Uniform Code of Military Justice, and the general 
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precepts of ethical conduct to which all DON service members and 
employees are expected to adhere. Similarly, action taken per 
this instruction is not supplanted or barred by, and does not, 
even if the underlying misconduct is the same, supplant or bar 
the following action from being taken by authorized officials: 

(1) punitive or disciplinary action under reference (a); 
or 

(2) administrative action under references (b) or (e), or 
under other applicable authority. 

c. Inquiries into allegations of professional misconduct 
will normally be held in abeyance until any related criminal 
investigation or proceeding is complete. However, a pending 
criminal investigation or proceeding does not bar the initiation 
or completion of a professional misconduct investigation stemming 
from the same or related incidents or-prevent the·JAG from 
imposing professional disciplinary sanctions as provided for in 
this instruction. 

6. Attorney-Client Relationships 

a. The executive agency to which assigned (DON in most 
cases) is the client served by each covered USG attorney unless 
detailed to represent another client by competent authority. 
Specific guidelines are contained in enclosure (1) at Rule 1.13. 

b. Covered USG attorneys will not establish attorney-client 
relationships with any individual unless detailed, assigned, or 
otherwise authorized to do so by competent authority. Wrongfully 
~stablishing an attorney-client relationship may subject the 
attorney to discipline administered per this instruction. See 
Rule 1.2 of enclosure (1). · 

c. Employment of a non-USG attorney by an individual client 
does not alter the professional responsibilities of a covered USG 
attorney detailed or otherwise assigned by competent authority to 
represent that client. Specific guidance is set forth in 
enclosure (4). 
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7. Judicial Conduct. To the extent that it does not conflict 
with statutes, regulations, or these Rules, the American Bar 
Association's Code of Judicial Conduct applies to all military 
and appellate judges and to all other covered USG attorneys 
performing judicial functions under JAG supervision within the 
DON. 

8. Conflict. To the extent that a conflict exists between these 
Rules and the rules of other jurisdictions that regulate the 
professional conduct of attorneys, these Rules will govern the 
conduct of covered attorneys engaged in legal functions under JAG 
cognizance and supervision. Specific and significant instances 
of conflict between these Rules and the rules of other 
jurisdictions shall be reported promptly to the Rules Counsel, 
via the attorney's supervisory attorney. 

• 

9. Reporting Requirements. Covered USG attorneys shall report 
promptly to the Rules Counsel (identified below) any disciplinary 
or administrative action, including initiation of investigation,. 
by any licensing authority or Federal, State, or local bar, 
possessing the power to revoke, suspend, or in any way limit the • 
authority to practice law in that jurisdiction, upon himself, 
herself, or another covered attorney. Failure to report such 
discipline or administrative action may subject the covered USG 
attorney to discipline administered per this instruction. See 
Rule 8.6 of enclosure (1). 

10. Professional Responsibility Committee 

a. Composition. This standing committee will consist 
of the Assistant Judge Advocate General (AJAG) for Military 
Justice; the Vice Commander, Naval Legal Service Command (NLSC); 
the Chief Judge, Navy-Marine Corps Trial Judiciary; and in cases 
involving Marine Corps judge advocates, the Deputy Director, JA 
Division, HQMC; and such other personnel as JAG from time-to-time 
may appoint. A majority of the members constitutes a quorum. 
The Chairman of the Committee shall be the AJAG for Military 
Justice. The Chairman may excuse members disqualified for cause, 
illness, or exigencies of military service, and may request that 
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JAG appoint additional or alternate members on a temporary or 
permanent basis. 

b. Purpose 

(1) When requested by JAG or by the Rules Counsel, the 
committee will provide formal advisory opinions to JAG regarding 
application of the Rules to individual or hypothetical cases. 

(2) On its own motion, the Committee may also issue 
formal advisory opinions on ethical issues of importance to the 
DON legal community. 

(3) Upon written request, the Committee will also provide 
formal advisory opinions to covered attorneys about the propriety 
of proposed courses of action under the Rules .. If such requests 
are predicated upon full disclosure of all relevant facts,· and if 
the committee advises that the proposed course of conduct is not 
violative of the Rules, then no adverse action under this 
instruction may be taken against a covered attorney who acts 
consistent with the Committee's advice. 

(4) The Chairman will forward copies of all opinions 
issued by the Committee to the Rules Counsel. 

c. Limitation. The Committee will not normally,provide 
ethics advice or opinions concerning professional responsibility 
matters (e.g., ineffective assistance of counsel, prosecutorial 
misconduct, etc.) that are then the subject of litigation. 

11. Rules Counsel. Appointed by JAG to act as special 
assistants for the administration of the Rules, the Rules Counsel 
derive authority from JAG and, as detailed in this instruction, 
have "by direction" authority. The Rules Counsel shall cause 
opinions issued by the Professional Responsibility Committee of 
general interest to the DON legal community to be published in 
summarized, non-personal form in suitable publications. Unless 
another officer is appointed by JAG to act in individual cases, 
the following officers shall act as Rules Counsel: 

7 
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DEPARTMENT OF THE NAVY 
Ol"'lt 01 1Hit .IUOCit ADVOCATit CltNit.AI. 

100 S10VAI.I. aT.ItltT 

AI.I:IANO.IA. VA :n:U:t•:JAOO 

~G INSTRUctiON 5817.1 

From: Judge Advocate General 

Subj: JUDICIAL SCREENING BOARD 

Ref: (a) UCMJ 

,,. .,,.~,, atrc• TO 

JAGINST 5817.1 
JAG 20 

t 8 NOV i3S1 

1. pyrpose. To establish a Judicial Screening Board for screen
ing of prospective trial and appellate military judges in the 
Navy and Marine Corps. 

2. Discussion. Article 26 of reference (a) requires that the 
Judge Advocate General certify that all officers serving as 
military judges are qualified for that duty. It further requires 
that judges of general courts-martial be designated by the Judge 
Advocate General. The selection of officers for the military 
bench is among the most important duties of the Judge Advocate 
General. 

3. Membership. A Judicial Selection Board is hereby estab
lished. It shall consist of: the Assistant Judge Advocate 
General (Military Justice), Chairman; the Principal Deputy 
Assistant Judge Advocate General (Operations and Management); the 
Deputy Director, Judge Advocate Division, Headquarters Marine 
corps; the Chief Judge, Navy-Marine Corps Court of Military 
Review; the Chief Judge, Navy-Marine Corps Trial Judiciary; and 
the Principal Deputy Assistant Judge Advocate General (Military 
Justice). An officer from the Military Personnel Division shall 
serve as Recorder for the Board. 

4 • Procedure 

a. Meetings. The Board shall meet formally during the 
annual slating process, or at any other time dee.med necessary, at 
a place designated by the Assistant Judge Advocate General 
(Military Justice). A majority of the members ot the Board shall 
constitute a quorum for conducting business. Business normally 
shall be conducted only at meetings of the Board unless, with 
prior specific approval of the Judge Advocate General, the 
members consider nominations and the Chairman polls the members 
individually by telephon~ or other means. In circumstances 
described in paragraph 4c and 4d below, however, prior specific 
approval of the Judge Advocate General is not required for a 
polling of the members by means other than a formal meeting of 
the Board. 
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cate General the appointment of that officer to a judicial 
billet. The Board will operate according to a selection precept 
submitted by the Judge Advocate General to the Board on a period
ic basis to ensure that highly qualified officers are recommended 
for assignment. 

f. voting. The Board will consider each officer nominated 
and will vote whether to recommend to the Judqe Advocate General 
the appointment of that officer to a judicial billet. Voting 
shall be by voice vote or show of hands. Voting by telephone 
poll to the Chairman or his designee is authorized as prescribed 
in paragraph 4C and 4d above. A favorable vote of the majority 
of the members of the Board present shall constitute a recommen
dation by the Board that the Judge Advocate General assign the 
officer concerned to a judicial billet. 

g. Report. The Recorder shall prepare a report that 
summarizes the Board's proceedings for the signature of the 
Chairman. Reports and their attendant recommendations will be 
forwarded to the Judge Advocate General via the Deputy Judge 
Advocate General. These reports shall be maintained by date of 
the report of the Board in the Office of the Judge Advocate 
General, criminal Law Division (Code 20). 

s. The report of the Board is advisory in nature and does no-t 
restrict whatsoever the statutory authority of the Judge Advocate 
General to make judicial appointments. The Judge Advocate 
General's certification or designation will be a separate report 
also retained by Code 20. 

Distribution: (one copy 
JAG Special list 40 
All Divisions OJAG 
CMC (Code JA) 
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JAG INSTRUCTION 5817.50 

DEPARTMENT OF THE NAVY 
OFFICE OF THE JUOOE ADVOCATE GENERAL 

200 STOVALL STREET 

ALEXANDRIA, VA 22::1::12 

From: Judge Advocate General 

IN IUP'L'I'•AEFER TO 

JAGINST 5817 .5D 
JAC:62 . 

19 SEP 1985 

Subj: CERTIFICATION OF INACTIVE DUTY NAVY AND MARINE CORPS OFFICER-LA11YERS AS 
TRIAL/DEFENSE COUNSEL OR MILITARY JUDCE 

1. Purpose. To promulgate the policy of the Judge Advocate General regarding 
the certification of inactive duty Naval and Marine Corps Reserve 
officer-lavyers as trial/defense counsel pursuant to Article 27(b) of the 
Uniform Code of Military Justice (UCKJ), certification of inactive duty 
officer-lovyers as military judges pursuant to Article 26(b) of the DCKJ, and 
to set forth procedures to be followed in applying·for certification. 

2. Cancellation. JACINST 5817.SC. 

3. Background. The UCKJ sets forth qualifications required for individuals 
detailed to serve aa trial and defense counsel for courts-martial (pursuant to 
Article 27(b) of the UCKJ) and as s general or spacial court-martial military 
judge (pursuant to Article 26(b) of the UCMJ). Individuals detailed .must; be 
certified competent to perform such duties by the Judge Advocate General. 

4. Coverage. This instruction is applicable to inactive duty officer-lavyera 
of the Naval and Horine Corps Reserves. Coast Guard Reserve officers may take 
the 2-veek basic: military justice course for Reserve lavyers, but the prereq
uisites set forth herein shall not apply unless the Commandant of the Coast 
Guard shall so direct. 

5. Objective and Policy. To utilize fully the professional capabilitiea of 
inactive duty officer-lsvyers upon their reporting for active duty or active 
duty for ~raining (ACDUTRA), it is desirable they be certified for court-mar
tial trial/defense counsel duties prior to reporting for duty. Accordingly, it 
is the policy of the Judge Advocate General to certify as trial/defense counsel 
inactive duty officer-lawyers who have met the statutory requirements and havo 
achieved a working knowledge of military law and court-martial procedures. 
Unless they are attached or will be attached to a judicial circuit as a mili
tary judge (Marine Corps) or to the Naval Reserve trial judiciary unit (Navy), 
inactive duty judge advocates will not be certified as military judges. 

6. Certification Requirements. Certifications are predicated on statutory 
compliance and the following shall be considered: 

a. Statutory. Articles 27(b) and 26(b), UCHJ. 

b. Military Experience. Inactive duty Naval Reserve officer-lavyera 
without previous active duty Navy service must satisfactorily complete the 
correspondence course Naval Orientation (NAVEDTRA 16138-H). 
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c. . Academic and ACDtrrRA Training. Certification shall be baaed upon an 
applicant's memben:hip in the Ready Reserve and having acquired sufficient 
knowledge and experience in military lsw and fitness, in the opinion of the 
Judge Advocate General, for performance of the respective duties. 

(1) Trial/Defense Counsel: 

(a) An inactive duty officer-lawyer may be certified as a 
court-martial trial/defense counsel under Article 27(b) of the UCHJ upon 
recommendation by his or her commanding officer after: 

1 satisfactory completion of the regular 8-week Naval 
Justice School lawyer's course customarily taken by active duty officer-lawyers 
upon entering active duty, or the 2-week basic military justice course for 
Reserve lawyers; and 

2 satisfactory completion of ACDUTRA, temporary active duty 
(TEMAC) or special active duty (SPECAC) of at least 2 weeks' duration, perform
ed at a Naval l.egal Service Office in the Military Justice Division (if a Naval 
Reserve officer-lawyer); or in the trial section of a general court-martial 
command (if a Marine Corps Reserve officer-lawyer). 

(b) Prior to attending the 2-week basic military justice course 
for Reserve lawyers, all inactive duty Naval and Marine Corps Reserve 
officer-lawyers shall satisfactorily complete the following correspondence 
courses: 

1 Uniform Code of Military Justice (NAVEDTRA 10971-B2) and 

2 Military Justice in the Navy (NAVEDTRA 10993-cl). Ap
plications for ACDUTRA at the 2-week basic military justice course for Reserve 
lawyers shall affirm that the applicant has satisfactorily completed the above 
requirements. Inactive duty Reserve officers who are certified may take the 
basic military justice course for Reserve lawyers as a refresher, without 
satisfying the prerequisites set forth above. In such case, the ACDUTRA appl
ication shall affirm that the applicant is already certified. These corres
pondence courses are not prerequisites to attendance at any refresher or ad
vance course. 

(2) Military Judge: 

(a) An inactive duty officer-lawyer may be certified as a military 
judge under Article 26(b) of the UCMJ upon recommendation of the Chief Judse, 
Navy-Marine Corps Trial Judiciary and subject to the following criteria: 

1 is designated a judge advocate and certified under Article 
27(b), UCMJ; 

2 has satisfactorily completed a formal course of inst
ruction for military judges either at the Naval Justice School or at The Judge 
Advocate General's School within 3 years immediately preceding certification; 
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3 baa pnrticipated in pretrinl investigntion, trial, or 
reviev of courts-martial v1thin 3 years immediately preceding certification 
during periods of inactive duty drills, ACDUTRA, TEKAC, or SPECAC, or baa 
otherwise demonstrated competence and experience in the field of military 
justice and judicial temperament necessary for service as a military judge; and 

4 is a Lieutenant Commander/Major (Q-4) or above. 

(b) No inactive duty judge advocate vill be certified as military 
judge, unless be or she is a member of the Marine Corps trial judiciary Reserve 
augmentntion unit, the Naval Reserve trinl judiciary unit, or bas been selected 
for assignment thereto. 

d. Time to Complete Requirements. In the case of Article 27(b) 
certifications, the maximum period for completing all requirements for 
certification is 4 years after the date of commissioning or change of 
designator. There are no time constraints upon Article 26(b) certification 
after certification under Article 27(b). 

e. Waiver. In special circumstances, any requirements contained herein may 
be vaived by the Judge Advocate General upon the shoving of those circum
stances supported by compelling reason • 

7. Procedure. A1l inactive duty officer-lsvyer desiring certification as 
trialldefense counsel or military judge, or both, shall submit a request for 
certification to the Judge Advocate General in letter form. The letter shall 
set forth a detailed description of the applicant's professional and military 
background, experience, and qualifications. In the case of Naval Reserve 
officer-lavyera, the request shall be submitted to the Judge Advocate General 
via (1) the applicant's commnndiag officer and (2) the commander of the cogni
zant Readiness Command (Attention: Staff Judge Advocate). A Selected Marine 
Corps Reserve offtcer-lavyer'a request shall be submitted to the Judge Advocate 
General via (1) the applicant's commanding officer; (2) the Commanding General, 
4th Marine Division or Aircraft Wing, as appropriate; and (3) the Commandant of 
the Marine Corps (JA). A Marine Individual Ready Reservist's request shall be 
submitted to the Judge Advocate General via (l) tho Director, Marine Corps 
Reserve Support Center, 10950 !1 Monte, Overland Park, Kansas 66211, and (2) 
the Commandnnt of the Marine Corps (JA). All requests for certification as a 
military judse shall, in addition to the foregoins be submitted via the Chief 
Judge,.Navy-Karine Corps Trial Judiciary. 

8~ Action. Addressees are requested to dteseminate the contents of thia 
instruction to inactive duty officer-lavyera under their cognizance. ln 
forvardins aa application for certification, addressees are requested to 
include .infomatton and recommendations oa may be appropriate to guide the 
Judge Advocate Cenernl in determining whether certification of the applicant is 
varranted. Endorsements should include a statement of vhether the applicant is 
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considered adequately trained in military law and procedure to warrant 4lt 
certification by the Judge Advocate General. 

9. Prior Certifjcation. Certifications es trial/defense counsel and military 
judge issued prior tc the date of this instruction remain in effect. 

Distribution: 
~NDL A2A (Office of the Judge Advocate) (100) 
F01 COHNAVLEGSVCCOM (20) 
F02 NAVLECSVCOFF (1 each) 
ElB NAVMARTRIJUDIC FR9 NAVRESREDCOM REG (5) 
FF62 CNAVRES (5) 
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U.S. Oepartmen~· of Transportation 

United States 
Coast Guard 

Commandant 
United States Coast Guard 

COMMANDANT INSTRUCTION M5810.1D 

Subj:MILITARY JUSTICE MANUAL 

2100 Second Street. SW 
Washington, D.C. 20593..()186 
Sta" Symbol: G-LMJ 
Phone: (202) 267-02n 

COMDTINST M5810.1D 
1 7 August 2000 

Ref: (a) 
(b) 

Uniform Code of Military Justice, 10 U.S.C. §§ 801-946 (as amended) 
Manual for Courts-Martial (MCM), United States (current edition) 

1. PURPOSE. This Manual prescribes the Judge Advocate General of the Coast Guard 
(General Counsel, Department of Transportation) and Chief Counsel (Commandant 
G-L)) policies, regulations, and procedures applicable to the administration of 
military justice in the Coast Guard pursuant to, and in support of, references (a) and 
(b). 

2. ACTION. Coast Guard personnel shall administer the Coast Guard military justice 

• 

system in accordance with references (a), (b), and this Manual. Staff Judge Advo- • 
cates [SJAs] and assistants (Coast Guard law specialists performing military justice 
duties) shall perform duties and provide military justice advice in accordance with 
references (a), (b) •. and this Manual. Convening authorities $hall ensUre the admini- · 
strati on of military justice within their chain of command consistent with references 
(a), (b), and this ~ual. General and special courts-martial convening authorities 
listed in section 3 .A of this Manual shall make the contents of this Manual available 
to all individuals involved in the administration of military justice. The policies, 
regulations, and requirements of this Manual shall, insofar as is possible, be inter-
preted consistently with references (a) and (b) and control the application of the 
military justice system to military members of the Coast Guard except as may be 
otherwise provided. 

. 3. DIRECTIVES AFFECTED. Military Justice Manual, COMDTINST M581 0.1 C, of 
15 January 1991, as amended by changes 1 - 4, is cancelled. 
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3.H. COURT-MARTIAL PERSONNEL 

3.H.l. Detailing Military Judges to Courts-Martial 

CHAPTER3 
PRETRIAL !VIA TIERS 

The following procedures shall be followed for detailing military judges for general and 
special courts-martial. 

3.H.l.a. Request for Detail of Military Judges to Courts-Martial 
The OEGCMJ, or the convening authority, if trial counsel is on the convening authority's 
staff, shall request that the Chief Trial Judge detail a military judge by submitting a letter, 

3-19 

http:MS810.ID


CHAPTER3 
PRETRIAL MA TIERS 

MILITARY JUSTICE MANUAL 
COMMANDANT INSTRUCTION M581 0.1 D 

e-mail, or message request to Commandant (G-L-4), copy to Commandant (G-LMJ). This 
request shall contain the following information: 

3.H.l.b. 

( 1) Convening authority and type of court; 

(2) Case name; 

(3) Triallocation; 

( 4) Preferred trial date, and backup date if any; 

(5) Estimated trial duration; 

(6) General nature of charges or UCMJ Article numbers; 

(7) Names, telephone numbers, facsimile numbers, and email ad
dresses of both trial and defense counsel; 

(8) State whether the accused is in pretrial confinement and date con
fined; and, 

(9) Speedy trial deadline under RCM 707. 

Detail Pursuant to RCM 503(b)(l) 

• 

The Chief Trial Judge shall detail military judges to general and special courts-martial. 
During periods of unavailability due to leave or illness, the next senior general court- • 
martial judge may detail judges. If a next senior general court-martial judge is not as-
signed, the Chief Counsel will designate a certified military judge to so act. 

3.H.l.c. Docket Control 
The Chief Trial Judge, with the assistance of Commandant (G-LPD), shall maintain the 
docket for all general and special court-martial military judges. The Chief Trial Judge 
will forward a copy of the docket monthly to Commandant (G-LMJ). The Chief Trial 
Judge (Commandant (G-L-4)) may establish additional procedures for docketing couns
martial. 

3.H.l.d. Restrictions 
( 1) A part-time special court-martial military judge shall not be de

tailed to a special court-martial if he or she is assigned to the staff of the convening 
authority or the OEGCMJ over the command of the convening authority or is in the per
formance evaluation or reviewing chain for any participating counsel. 

(2) By policy, a Coast Guard special court-martial must have a mili
tary judge detailed. 

3.H.l.e. Continuances 
Once detailed, the military judge has sole authority to grant continuances. 
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3.H.l.f. Message Traffic 

CHAPTER3 
PRETRIAL MATTERS 

(I) Message traffic originated .by the military judge shall include the 
phrase "JUDGE (last name] SENDS". · 

(2) Message traffic addressed to the military judge shall include the 
phrase, "FOR JUDGE [last name]" . 
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6.D. CERTIFICATION AND DESIGNATION OF MIUT ARY JUDGES 

6.0.1. Certification of Military Judges 

6.D.l.a. General 
Law specialists are certified as rriilitary judges pursuant to Article 26(b), UCMJ by The 
Judge Advocate General of the Coast Guard [TJAG] (General Counsel, Department of 
Transportation). Law specialists are certified as counsel pursuant to Article 27(b), UCMJ, 
by the Chief Counsel under authority delegated by TJAG [see, 49 CFR, Part 1, Appendix 
A]. RCM 502(c) and (d) prescribe the qualifications of military judges and counsel: 

6.D.l.b. Certification 

(1) Factors to be Considered 
Applicants wiU be recommended for attendance at a Military Judge Course and certifica
tion based upon the following factors: 
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(a) Certification as counsel for general courts-martial is re
quired, unless waived. Requests for waiver of this requirement should \nclude 
information on each requirement for certification [see, subparagraph 6.D.l.b(2) below]. 

(b) Military justice experience must include service as lead 
counsel in at least five special or general courts-martial, including a least one members 
case, at least one contested case and combined, at least three contested or members cases 
(or both). Requests for waiver of this requirement should be accompanied by evidence, 
such as that specified in subparagraph 6.D.l.b(2)(g). that the applicant has exhibited rea
sonable courtroom competence and knowledge. 

(c) Grade must be at least 0-5, unless waived. Requests for 
waiver of this requirement should be accompanied by evidence, such as that specified in 
subparagraph 6.D.l.b(2)(g) that the applicant has the requisite presence and judicial 
bearing. 

(d) The applicant must reasonably expectto be available,to serve· 
as a military judge at two to three trials per year for at least one year (and preferably two 
years) following Military Judge Course attendance and certification. 

(e) The applicant's Headquarters Personnel Data Record [PDR] 
will b~ reviewed to ensure that there is nothing in the applicant's background that would 
cast doubt on his or her fitness to serve as a military judge. 

(f) Information provided in the application package will be con
sidered, with greatest emphasis on information provided pursuant to subparagraphs 
6.D.l.b(2)(e)-(h). 

(g) Any relevant information provided from other sources, in
cluding but not limited to other military judges' comments will also be considered. 
lnform~tion from other sources may be disclosed to the applicant, upon request. 

(h) Diversity in the pool of certified military judges, and travel 
costs associated with the applicant's billet, are additional factors that will be considered. 

(i) The number of applicants to be recommended in a given year 
will depend on the projected needs of the service for replacements of military judges ex
pected to become unavailable. 

(j) No.applicant will actually be recommended for certification 
until successful completion of a Military Judge Course. Applicants are required to submit 
a copy of their Military Judge Course completion certificate to Commandant (G-LPD) 
immediately following completion of their course. · 
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(2) Procedures 
Coast Guard law specialists desiring to attend a Military Judge Course and be certified as 
a military judge will make letter application, via the chain of command, and the Chief 
Trial Judge (Commandant (G-L-4)), to Commandant (G-LPD), no later than 31 January 
annually. The application will include the following information: 

(a) Format. [See, enclosure (26).] 

(b) Education. Include all education after high school (with 
names of institutions attended and year of graduation) including academic distinctions 
attained and approximate (if not exactly known) place in class on graduation. 

(c) Military Experience. List all military assignments, including 
primary duties at each. 

(d) Date(s) designated a law specialist and certified as counsel 
for general courts-martial. 

(e) Legal Experience other than military justice. Identify all 
prior legal experience that did not involve military justice. This will include experience 
gained prior to becoming a member of the Coast Guard, all non-legal assignments sig
nificantly law related, and all assignments in legal billets, delineating the primary, • 
nonmilitary justice areas of the law dealt with as required by the billet. · 

(f) Military Justice Experience. State, in detail, all past experi-" 
ence with military justice, both prior and subsequent to being designated a law specialist. 
Be as specific as possible in the number, forum, type, and level of review of records of 
trial. 

(g) Evidence of requisite knowledge and temperament to be a 
military judge. Provide this information in the fonn of opinion by one or more qualified 

· persons having opportunity to form such opinion by courtroom or other observation. The 
evidence may consist of extracts from one or more OERs, letter(s) or statement(s), en
dorsement on the letter application, or a combination of these. For each item, the name, 
qualifications, and opportunity to observe should be stated either in the item itself or 
separately. Judicial temperament includes, but is not limited to, patience, forbearance to 
avoid premature decisions, calm demeanor, respect for others, and projection of an air of 
authority. 

(h) A statement concerning the applicant's expected availability 
to serve as military judge for the two years following the next Military Judge Course. The 
statement should cover both the likelihood of remaining in a billet from which the appli
cant could periodically be spared and any special restrictions on availability within the 
billet (e.g., any assignment precludes military judge service during the months of July 
and August). 
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(i) A PDR Review Authorization enclosure signed and dated by 
the applicant [see, enclosure (26)]. 

(3) Selection 
In consultation with the Chief Trial Judge, Commandant (G-LPD) will review the appli
cation for attendance at a Military Judge Course and certification, prepare a 
recommendation, and forward it to the Chief Counsel. The Chief Counsel may select ap
plicants for attendance at a Military Judge Course who have the requisite basic 
knowledge, experience. and temperament to be a military judge. Following successful 
completion of a Military Judge Course the Chief Counsel will forward the application to 
TJAG recommending certification. Commandant (G-LPD) will notify the applicant when 
final action is taken and TJAG has signed the Military Judge Certificate of Appointment. 

6.D.2. Designation and Assignment of General Court-Martial Military Judges 

6.D.2.a. General 
General court-martial military judges will be designated by, and located at Coast Guard 
units, as determined by the Chief Counsel. General co~rt-martial military judges will at 
all times be assigned to and directly responsible to the Chief Counsel for all purposes . 
Administrative and logistics support, including office space, office equipment, stationery, 
and office supplies, telephone and other communication services, access to law library, 
and clerical assistance, will be provided by the unit where the military judge is located.· 

6.D.2.b. Officer Evaluation Reports 
The Chief Counsel is the assigned supervisor, reporting officer, and reviewing officer for 
the Chief Trial Judge. [See, Article 1 O.A.2(f)( 1 )(D), Coast Guard Personnel Manual, 
COMDTINST Ml000.6 (series).] 

6.D.2.c. Assignment of Duties 
The primary duty of general court-martial military judges is to serve as military judge of 
general courts-martial. No person may assign them any duties other than that of military 
judge without prior authorilation of the Chief Counsel. The Chief Counsel has deter
mined that general court-martial military judges will be made available for detail as 
military judge for ·special courts-martial on a not-to-interfere basis with their primary 
duty. 

6.D.2.d. Leave and Temporary Additional Duty [TAD] 
The Chief Counsel shall approve ·leave and TAD for general court-martial military 
judges . 
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6.D.3. Designation of Special Court-Martial Judges 

All personnel certified as qualified for duty as military judges by TJAG are designated as 
part-time special court-martial military judges. Detail of individual judges to specific 
cases shall be in accordance with the procedures prescribed in paragraph 3 .H.l above. 

6.D.4. Procedure for Revocation of Certification of Military Judge or Counsel 

[See, section 6. G below.] 

6.E. TENURE FOR MILITARY TRIAL AND APPELLATE JUDGES 

6.E.l. Military Trial Judges 

A military trial judge, including the ChiefTrial Judge, is assigned for a minimum of three 
years, except when he or she: 

a. Assumed the duty as trial judge on a less than three-year basis or re-
quests to be reassigned to other duties, and the Chief Counsel approves such assignment; 

b. Retires or otherwise separates from military service; 

c. Is reassigned to other duties by the ·chief Counsel based on the needs of 
the service in time of war or national emergency; 

d. Is reassigned, as a line officer or within the legal program to another 
billet, under the normal personnel assignment process based on the needs of the service 
and without regard to any prior performance of judicial duties; or, 

e. Is temporarily, indefinitely, or permanently suspended from practice as a 
military trial judge by TJAG [General Counsel, Department of Transportation] for good 
cause [see, section 6.G below.]. 

6.E.2. Appellate Judges 

An appellate judge is assigned to the United States Coast Guard Court of Criminal Ap
peals for a minimum of three years, except when he or she: 

a. Assumed the duty as appellate judge on a less than three-year basis· or 
requests to be reassigned to other duties, and the Chief Counsel, in consultation with 
T JAG, approves such assignment; 

b. Retires or otherwise separates from military service; 
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c. Is reassigned to other duties by the Chief Counsel, in consultation with 
TJAG, based on the needs of the service in time of war or national emergency; 

d. Is reassigned, as a line officer or within the legal program to another 
billet outside the Washington, DC. area, under the normal personnel assignment process 
based on the needs of the service and without regard to any prior performance of judicial 
duties; or, 

e. Is temporarily, indefinitely, or permanently suspended from practice as 
an appellate judge by TJAG for good cause [see, section 6.G below.]. 

6.F. CERTIFICATION OF COUNSEL UNDER ARTICLE 27(b ), UCMJ 

6.F.l. General 

In addition to the requirements stated in RCM 502, each attorney is· expected to ,meet the
qualifications listed below in order to become certified in accordance with Article 27(b), 
UCMJ. 

6.F.l.a. Designation as Law Specialist 
Each attorney serving in a legal program billet is expected to obtain designation as a law 
specialist. Authority to designate attorneys as law specialists has been delegated to the 
Chief Counsel. Requests for designation as a law specialist shall be made to the Chief 
Counsel and shall include the information required by Article 6.A.6, Coast Guard Per
sonnel Manual, COMDTINST Ml000.6 (series). Requests may be submitted in writing 
or may be made online through the Chief Counsel's web site. When requesting certifica
tion online, copies of the applicant's law degree and bar license or card must be faxed to 
G-LPD to complete the application. · 

6.F.l.b. Basic Lawyer Course 
Each law specialist must successfully complete the Basic Lawyer Course conducted by 
the Naval Justice School or the Basic Judge Advocate Course conducted by the U.S. 
Anny or Air Force. [Note: Designation as a law specialist is not a prerequisite to attend 
the Basic Lawyer Course.] Waivers of this requirement may be granted on a case-by-case 
basis and must include a positive recommendation from the SJA requesting the waiver. 
Waiver requests should also include a listing of all military justice on-the-job training 
such as assistant counsel at courts-martial, comparable prior trial experience in civilian 
courts or previous certification in one of our sister services. 

6.F.2. Certification 

Personnel already designated as law specialists will normally receive Article 27(b), 
UCMJ certification and be sworn in upon graduation from the Basic Lawyer Course at 
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the Naval Justice School (or the U.S. Army or Air Force equivalent). Those attorneys 
who are unable to obtain designation as a law specialist prior to the completion of the Ba
sic Lawyer Course shall seek designation as a law specialist and certification under 
Article 27(b), UCMJ as soon as the requirements in Article 6.A.6, Coast Guard Personnel 
Manual, COMDTINST MI000.6 (series) are met. 

6.G. PROFESSIONAL SUPERVISION OF MILITARY TRIAL AND APPELLATE 
JUDGES AND A ITORNEYS PRACTICING IN PROCEEDINGS GOVERNED 
BY THE UCMJ AND MCM 

[See, RCM 109.] 

6.G.l. General 

Subject to the limitations of Article 37, UCMJ, information as to alleged personal or pro
fessional misconduct by Coast Guard attorneys should be reported, together with 
appropriate supporting information, to the Chief Counsel. For the purpose of this section, 
"misconduct" is defined as any act or omission that is a violation of an applicable stan-
dard of professional responsibility [see, e.g., section 6.C above] or serves to demonstrate • 
the unfitness [see, RCM 109(c)(2)] of the respective Coast Guard attorney to perform his 
or her legal duties. For the purpose of this section, "Coast Guard attorney" is defined as a 
military trial or appellate judge or an attorney practicing in proceedings governed by the 
UCMJ and MCM. This section does not affect any other criminal or administrative pro
Cf:edings arising from the underlying alleged misconduct. This section addresses only the 
authority of Coast Guard military trial and appellate judges and attorneys to practice as a 
judge or attorney for the Coast Guard. 

6.G.2. Investigation and Discipline of Coast Guard Attorneys 

6.G.2.a. General 
This section [6.G above] concerns investigation of alleged personal or professional mis
conduct by and professional supervision of Coast Guard attorneys. These procedures are 
promulgated pursuant to RCM 109 and are intended to provide supplementary detail to 
the process set out in that rule. To the extent these processes are detennined appropriate 
by the Chief Counsel or the Judge Advocate General of the Coast Guard [TJAG; General 
Counsel, Department of Transportation], they may be used to investigate and resolve 
other issues of Coast Guard attorney professional conduct not associated with military 
justice. 

6.G.2.b. Complaints 
The Chief Counsel is designated by TJAG to receive complaints under RCM 109(c)(3). • 
Complaints need not be in any specific form, but, if possible, should be made under oath 
[see, RCM 109(c)(3), Discussion]. 
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6.G.2.c~ · Initial Action Upon Receipt of a Complaint under RCM 109 

The Chief Counsel shall take initial action upon the receipt of a complaint cognizable un
der RCM 109 as provided by RCM 109(c)(4). 

(1) Screening 
The process of screening a complaint cognizable under RCM 109 shall be at the discre
tion of the Chief Counsel. A decision by the Chief Counsel after screening that a 
complaint does not warrant commencement of an initial inquiry is final and constitutes 
final agency action. 

(2) Notification to TJAG 
The Chief Counsel will notify TJAG in all cases before proceeding to an initial inquiry of 
a military trial or appellate judge. [See, RCM 109(c)(4).] 

(3) Suspension from Performing Legal Duties Pending Investiga-
tion 

Notification to TJAG that a complaint has been filed and that an initial inquiry will be 
conducted shall contain a recommendation as to whether TJAG should temporarily sus
pend the subject of the complaint (respondent) from performing duties as military trial or 
appellate judge, if applicable, pending the outcome of further inquiry or investigation. 
With the exception of military trial or appellate judges, the Chief Counsel may temporar
ily suspend any Coast Guard_ attorney from performing legal dutie~ pending further 
inquiry or investigation. 

6.G.2.d. Initial Inquiry underRCM 109 

(1) General 
The initial inquiry shall follow the procedures for a onc::-officer standard informal admin
istrative investigation [see, Administrative Investigations Manual [AIM], COMDTINST 
M5830.1 (series)] to the extent practical. All matters associated with the investigation 
shall be kept confidential. Investigations shall be conducted with reasonable promptness. 
[See, RCM 109(c)(4)-(5).] 

(2) Initial Inquiry Officer 
The initial inquiry officer shall meet the qualifications of RCM 109(c)(5)(B). The initial 
inquiry officer shall be assigned by the Chief Counsel and should be senior to the respon
dent and of similar legal experience (i.e. an officer senior to the respondent with current 
or prior military trial judge experience should be assigned if reasonably available to con
duct an inquiry into allegations against a current military trial judge) [but see, Article 
66(g}, UCMJ limitation on appointment of a current sitting appellate judge to investigate 
another appellate judge]. The initial inquiry officer's written report to the Chief Counsel 
shall render an opinion as to whether a complaint has been substantiated. A complaint is 
substantiated upon finding that it is shown by a preponderance of the evidence (i.e., more 
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likely than not) that the respondent engaged in the alleged acts or omissions constituting 
professional misconduct or demonstrating unfitness to perform legal duties [see, RCM 
I09(c)(5)(A)]. The initial inquiry officer shall make recommendations for appropriate 
action in the report to the Chief Counsel. 

(3) Due Process 
[See, RCM J09(c)(5)(C).} 

(a) Notice 
The initial inquiry officer will notify the respondent that a professional responsibility in
quiry under this ·section is being conducted, the specific nature of the complaint, and the 
date by which written material in response to the complaint may be submitted. The notice 
shall advise the respondent of the rights set out in subparagraph 6.G.2.d(3)(b). Failure to 
submit a written response waives the opportunity to be heard. 

(b) Opportunity to be Heard 
The respondent shall be accorded the following rights if he or she chooses to appear be
fore or respond to the initial inquiry officer: 

i. To ex~ne any relevant information collected by the • 
initial inquiry officer and to offer written rebuttal to any of that information; 

ii. To present, in writing. relevant facts, statements, ex-
planations, documents, and physical evidence to the initial inquiry officer; and, 

6.G.2.e. 

iii. To submit a written argument on his or her behalf. 

Chief Counsel's Action Following the Initial Inquiry 

(1) Additional Inquiry · 
The Chief Counsel may order additional inquiry. 

(2). Complaint Not Substantiated 
If the Chief Counsel determines a complaint against a Coast Guard attorney other than a 
military trial or appellate judge is not substantiated, the complainant and respondent shall 
be notified that no further action will be taken. If the Chief Counsel determines a com
plaint against a military trial or appellate judge is not substantiated, the Chief Counsel 
shall inform TJAG and recommend notification to the complainant and respondent that 
no further action will be taken [see, RCM 109(c)(5}(D)]. 
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(3) Complaint Substantiated Against a Coast Guard Attorney 
Other Than a Military Trial or Appellate Judge 

In response to a substantiated complaint against a Coast Guard attorney other than a 
military trial or appellate judge, the Chief Counsel may take no action, order the Ethics 
Commission [see, subparagraph 6.G.2.f below] to consider the complaint and render an 
opinion and recommendation, t~~ professi~nal ~i~ciplinary a~tion. or refer the matter to 
the appropriate state bar of adnuss10ns for disposition. The Chief Counsel shall assure the 
respondent was afforded the rights set out in subparagraph 6.G.2.d(3) on the full record 
on which the Chief Counsel takes action, if such action is adverse to. the respondent. Pro
fessional disciplinary actions include: verbal counseling or a direction to supervising 
officers to verbally counsel; oral or written (nonpunitive) censure; temporary, indefinite, 
or pemianent suspension from practice in courts-martial; and revocation of Article 27(b) 
certification. 

(4) Complaint Substantiated Against a Military Trial or Appellate 
. Judge 

If the Chief Counsel determines a complaint against a military trial or appellate judge is 
substantiated, the Chief Counsel shall inform TJAG and recommend appropriate action 
from the options below [see, RCM 109(c)(5)(D)]. The Chief Counsel· may take no action; 
take minor professional disciplinary action; order the Ethics Commission to consider the 
complaint an4 render an opinion and recommendation; or forward the report, with art en
dorse·ment on the findings and recommendations to TJ AG. Minor professional 
disciplinary action is defined as verbal counseling or a direction to supervising officers to 
verbally counsel or provide oral or written (nonpunitive) censure. The Chief Counsel may 
approve, disapprove, or modify any findings and recommendations when forwarding the 
report. Prior to taking action other than to dismiss the complaint, the Chief Counsel shall. 
ensure the respondent was afforded the rights set out in subparagraph 6.G.2.d(3) on the 
full record on which the Chief Counsel takes an action adverse to respondent or forwards 
a recommendation to TJAG. [See, RCM 109(c)(6)(D).] Only TJAG may take other than 
minor professional disciplinary action against a military trial or appellate judge pursuant 
to RCM 109(c)(6) [see, subparagraphs 6.G.2.g below and 6.E.l above]. A copy of the 
Chief Counsel's decision or recommendation to TJAG shall be provided to the respon
dent. 

6.G.2.f. Ethics Commission 
{See, RCM 109(c)(7).] 

(1) Membership 
The Ethics Commission should nonnally consist of the Deputy Chief Counsel and two 
legal program Office Chiefs selected by the Chief Counsel. Members of the Ethics Com
mission should normally be senior to the respondent and of similar legal experience [but 
see, Article 66(g). UCMJ limitation on appointment of a current sitting appellate judge to 
investigate another appellate judge]. An initial inquiry officer may not be appointed to an 
Ethics Commission in the same case. [See, RCM 109(c)(7)(A).] 
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Normally, the Ethics Commission considers a complaint and provides an opinion whether 
the respondent's acts or omissions constitute professional misconduct or demonstrate un
fitness to perform legal duties. If TJAG or Chief Counsel orders the Ethics Commission 
to conduct additional inquiry into the complaint, the Commission shall generally follow 
the procedures for a standard informal administrative board of investigation as contained 
in the Administrative Investigations Manual, COMDTINST M5830.l (series). Before 
making any finding or recommendation regarding the alleged misconduct or unfitness, 
the Ethics Commission shall ensure the respondent was provided a complete copy of all 
information the Ethics Commission will consider in making a finding or recommenda
tion. The Ethics Commission shall provide the Chief Counsel, or TJAG, via the Chief 
Counsel written findings and opinions concerning the alleged misconduct or unfitness. 
Dissenting opinions, if any, shall be included in providing a report to the Chief Counsel. 
The Ethics Commission shall identify those applicable provisions of the American Bar 
Association's Code of Professional Responsibility, Code of Judicial Conduct, Manual for 
Courts-Martial, or other standard of conduct drawn into question, and state whether, un
der the circumstances, the applicable standards were violated, with supporting rationale. 
If misconduct or unfitness to perform duties is found, the Ethics Commission shall rec
ommend an appropriate disposition to the Chief Counsel, or TJAG via the Chief Counsel. 
[See, RCM 109(c)(7)(B).] 

6.G.2.g. TJAG Action 
[See, RCM 109(c)(6).} 

Upon receipt of a report of inquiry with the Chief Counsel's endorsement and recom
mendation, pursuant to subparagraph 6.G.2.g.(5), TJAG may: dismiss the complaint; • 
order additional inquiry; return the matter to the Chief Counsel or Ethics Committee for 
additional consideration by the same or different members; refer the matter to the appro
priate state bar for disciplinary action; or take professional disciplinary action. 
Professional disciplinary actions include: verbal counseling or a direction to supervising 
officers to verbally counsel; oral or written (nonpunitive) censure; temporary, indefinite, 
or permanent suspension from practice in courts-martial or assignment as a military trial 
or appellate judge; and/or revocation of Article 26(b) and 27(b), UCMJ certifications. 
[See, RCM 109(c)(6)(B).] Prior to taking professional disciplinary action under this sub
paragraph, TJAG shall find in writing that respondent engaged in professional 
misconduct or is otherwise unfit for continued service as a military judge, and that such 
misconduct or unfitness is established by clear and convincing evidence. [See, RCM 
109(c)(6)(C).] Prior to taking any action other than to dismiss the complaint, TJAG shall 
ensure the respondent was afforded the rights set out in subparagraph 6.G.2.d(3) above on 
the full record on which TJAG makes a decision. [See, RCM 109(c)(6)(D).] 

6.G.2.h. Professional Disqualification 

---

• 

• 

Notwithstanding the provisions of this section, a temporary, indefinite, or permanent sus- • 
pension or withdrawal of certification of any Coast Guard attorney under Article 26(b) or 
(27(b), UCMJ may be ordered by· the Chief Counsel, with notification to TJAG, if, after 
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• 

• 

• , 
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compliance with subparagraph 6.G.2.d(3) above, a Coast Guard attorney becomes profes
sionally disqualified from practice through due process of law: for example, be<:ause of 
the attorney's disbarment by a state or federal court, or because of his or her suspension 
by the Judge Advocate General or another armed service. TJAG notification or action is 
not a prerequisite to the Chief Counsel's action because the member will, by virtue of the 
loss of his or her license to practice, be unqualified for TJAG certification. 

6.G.2.i. Contempt Proceedings 
Suspension or withdrawal of certification under subparagraphs 6.G.2.e(3) above or 
6.G.2.g above is separate and distinct from any matter involving contempt, as provided 
by RCM 809, except to the extent that the same conduct may be relevant to both pro
ceedings . 
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