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1                   P R O C E E D I N G S 

2                                                (9:25 a.m.) 

3           CHAIRWOMAN JONES:  Thanks.  I want to 

4 begin by welcoming our Subcommittee members.  

5 Colonel Turner, it's a pleasure to meet you, and I 

6 look forward to working with you.  General 

7 Altenburg, nice to meet you as well.  And Professor 

8 Corn, we know you.  You presented both at a 

9 preparatory meeting and at one of our hearings, and 

10 it's wonderful to have you here to work with us. 

11           I thought I'd begin by just giving you a 

12 little background mainly for the benefit of our new 

13 Subcommittee members.  And I should begin by 

14 thanking Colonel Green in particular and Colonel 

15 Ham in general, as always, for every -- all the 

16 support that they have been giving us, but in 

17 particular for the materials that were recently 

18 sent out with excerpts of really the highlights of 

19 testimony and other information that has been 

20 provided to the Panel as we've gone along with 

21 respect to this particular Subcommittee's 

22 responsibility, which is the role of the commander.  
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1 So I can't thank you, Kyle, enough for having put 

2 that together.  I found it very helpful. 

3           This Panel came into being -- of course, 

4 we were authorized and we were part of the National 

5 Defense Authorization Act by Congress.  But we came 

6 into being on May 17th of this year with a 

7 conference with the Secretary of Defense.  He asked 

8 us to move expeditiously, but carefully, on the 

9 issues relating to response to sexual assaults in 

10 the military. 

11           I'd say within a couple of months of the 

12 beginning of our Panel, I was asked if I would 

13 brief the House Armed services Committee -- 

14 Subcommittee rather -- on Military Personnel.  And 

15 the question of -- the persistent question of that 

16 Committee was, can you finish quickly?  We had 

17 already promised the Secretary of Defense that we 

18 would try to finish our job in 12 months as opposed 

19 to the 18 months provided for in the statute.  The 

20 House Subcommittee was extremely happy to hear that 

21 at least we didn’t have a plan to be expending 18 

22 months on this, and they were happy to hear that we 
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1 had -- we hoped to finish in 12. 

2           I mean, the particular issue that we need 

3 to work most expeditiously on because of how 

4 quickly the legislative proposals are moving is the 

5 issue before this particular Subcommittee, and that 

6 is the issue surrounding the role of the commander.  

7 For that reason, we made a decision early on to try 

8 to frontload the information that the Panel was 

9 receiving, and to also have our second hearing to  

10 -- on that very issue, the role of the commander. 

11           I think you've probably all read our tasks 

12 as given to us by Congress in the legislation.  

13 They are vast.  The role of the commander, the 

14 subject matter for this Committee, is essentially 

15 twofold:  one, to determine what role and how to 

16 improve the role and how to assess the roles of 

17 commanders in their capacity as setting the tone 

18 from the top.  How are they doing with respect to 

19 setting climate -- command climate? 

20           The second role that we're supposed to be 

21 assessing is their role as the convening authority 

22 and their other authorities under the Uniform Code 
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1 of Military Justice.  And within that specifically, 

2 we've been asked to assess legislative proposals.  

3 So our goal is to, for this Committee, look at the 

4 commander in those two roles, and specifically look 

5 at proposed legislation relating to those roles so 

6 that we can ultimately make our report and 

7 recommendations. 

8           As I just said, however, the legislative 

9 machinery is moving a lot more quickly than this 

10 Panel could ever hope to achieve a final report and 

11 recommendation on any of the issues, and even 

12 though we have a lot of information on the role of 

13 the commander -- even on the role of the commander 

14 issue.  But what I would like to explore when we 

15 have the opportunity after the presentations are 

16 made this morning are some of the issues that we 

17 have received a lot information on, and that we 

18 possibly may have the ability to give at least a 

19 preliminary assessment on, with a goal to some 

20 reporting out to the full Panel during our November 

21 meetings. 

22           As I said, I think we're far away from 

This meeting was not subject to the notice and open meeting requirements of the 
Federal Advisory Committee Act.

This meeting was not subject to the notice and open meeting requirements of the 
Federal Advisory Committee Act.



Meeting October 23, 2013

Washington, D.C.

1-800-FOR-DEPO

Alderson Reporting Company

Page 8

1 being able to do any type of even preliminary 

2 report on the issues or the legislation, but I 

3 think that there may be an opportunity during our 

4 discussions today to be able to report out on our 

5 thinking with respect to some of the issues 

6 involved, at least.  And I hope that, and I'm 

7 pretty certain that, our Subcommittee members with 

8 the background that they have, who come to us 

9 really as subject matter experts, will be 

10 tremendously helpful, which is the whole purpose 

11 for having these expanded committees with 

12 Subcommittee members who are not on the Panel, will 

13 be tremendously helpful in helping us to analyze 

14 the various issues, and to see what more we need to 

15 know, what additional information we need to get 

16 before we can reach the goal, which is ultimately a 

17 report and recommendations, and also to help us 

18 decide how we're doing on the issues we may be 

19 closer to at least the preliminary assessment. 

20           So essentially with that background and 

21 history, I think I've laid out what our goals are 

22 going to be today.  I think the presentation from 

This meeting was not subject to the notice and open meeting requirements of the 
Federal Advisory Committee Act.

This meeting was not subject to the notice and open meeting requirements of the 
Federal Advisory Committee Act.



Meeting October 23, 2013

Washington, D.C.

1-800-FOR-DEPO

Alderson Reporting Company

Page 9

1 SAPRO actually will be very interesting, but it 

2 doesn't start until 10:00.  So I don't know how 

3 much more time we have, Kyle, or if anyone wants to 

4 ask any questions or have some suggestions about 

5 how the rest of this day should go.  How much time 

6 before 10:00, Kyle? 

7           LIEUTENANT COLONEL GREEN:  We have a half 

8 an hour, ma'am. 

9           CHAIRWOMAN JONES:  A half an hour?  Okay. 

10           LIEUTENANT COLONEL GREEN:  Yes, ma'am.  So 

11 we have plenty of time. 

12           CHAIRWOMAN JONES:  All right. 

13           COLONEL HAM:  Ma'am, if you want, I can 

14 talk about why SAPRO will be here and -- 

15           CHAIRWOMAN JONES:  Yes, that would be a 

16 good idea. 

17           COLONEL HAM:  -- and genesis of that -- 

18           CHAIRWOMAN JONES:  Great.  Thank you, 

19 Colonel. 

20           COLONEL HAM:  During the last couple of 

21 meetings, there was a panel of SJAs and commanders.  

22 One of the commanders who appeared was General 
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1 Linnington, who was the former Commander for the 

2 Military District of Washington, and in his current 

3 role was able to state that there were some new 

4 metrics that had been developed; in other words, 

5 what to measure to determine whether the 

6 initiatives that have been undertaken are 

7 successful or not successful or somewhere in 

8 between. 

9           Judge Jones, for those Panel members who 

10 were there, as you recall, asked General Linnington 

11 if it could have that information.  We had 

12 requested that information earlier on.  This is 

13 evidently new information.  So the staff got with 

14 Colonel Alan Metzler, who's the Deputy of SAPRO, to 

15 ask him if there was any way that information could 

16 be presented to the Panel.  Colonel Metzler had to 

17 get -- requested to present that information, and 

18 essentially my understanding of what it is the 

19 first three quarters of the annual report. 

20           So he has gotten permission to discuss 

21 with you what those metrics are, in other words 

22 what they're measuring, and the general trend of 
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1 what's being measured.  The final numbers, as I 

2 understand it, are still being crunched, but they 

3 will be able to be presented to you at the November 

4 7th meeting.  So that's the genesis of that, so 

5 you're getting information released fast so you can 

6 consider it. 

7           CHAIRWOMAN JONES:  All right.  You know, 

8 one thing I didn't mention is I don't know when 

9 Congress is actually going to vote on anything.  

10 But what I'm hearing, just so you know why I'm 

11 concerned about our relevance in particular with 

12 this issue, is that, you know, there may be -- and 

13 is our Legislative Assistant here? 

14           MS. GREEN:  Yes. 

15           COLONEL HAM:  Shannon is here. 

16           CHAIRWOMAN JONES:  Can you brief us?  I 

17 understand there may be a vote as early as 

18 Thanksgiving. 

19           MS. GREEN:  Yeah.  I just actually talked 

20 to somebody a few minutes ago. 

21           CHAIRWOMAN JONES:  You may have to speak 

22 up for our reporter. 
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1           MS. GREEN:  Yeah.  From what I'm hearing, 

2 and it's probably -- 

3           REPORTER:  Could you give your name, 

4 please? 

5           MS. GREEN:  Shannon Green.  And the Senate 

6 is probably going to take up their version of the 

7 NDAA and debate it on the floor before 

8 Thanksgiving.  So that's in the next four weeks, 

9 probably after the November meeting. 

10           CHAIRWOMAN JONES:  Right. 

11           MS. GREEN:  Probably before Thanksgiving.  

12 I’m also understanding that there'll be upwards of 

13 20 amendments related to sexual assault in the 

14 military. 

15           CHAIRWOMAN JONES:  And certainly Senator 

16 Gillibrand's proposal will be offered as an 

17 amendment at that time. 

18           MS. GREEN:  Absolutely.  Everyone is 

19 expecting that. 

20           CHAIRWOMAN JONES:  All right.  I'm sure 

21 that everyone here knows that the most far-reaching 

22 legislative proposal with respect to the role of 
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1 the commander in the Uniform Code of Military 

2 Justice as convening authority is Senator 

3 Gillibrand's.  And if you didn't know this, I'll 

4 just tell you that at our September hearing, it was 

5 terrific to have two senators come and speak 

6 directly to the Panel.  Senator Gillibrand came and 

7 Senator McCaskill came, and they took contrary 

8 positions, which I thought were very helpful in 

9 laying out the issues. 

10           But that just means that it would be 

11 valuable to have at least some preliminary 

12 assessments on an issue or two, if we can do that, 

13 in November, since that proposal, as well as 

14 others, are going to be apparently before the 

15 Senate before we even have the opportunity to have 

16 our December public hearing. 

17           Okay.  Anything else?  Beth? 

18           PROFESSOR HILLMAN:  I just have a question 

19 about the process by which our work will get to 

20 Panel and then a recommendation would get made,   

21 so -- 

22           CHAIRWOMAN JONES:  I'm hesitating to call 
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1 it a recommendation, but, okay.  It's sort of an 

2 assessment of the issues, yes.  Thank you. 

3           PROFESSOR HILLMAN:  Analysis, so that are 

4 sort of a framework for the issues would go 

5 forward.  So responding before Thanksgiving seems 

6 not feasible.  Is that -- 

7           CHAIRWOMAN JONES:  It may not be.  We 

8 haven't had our own Subcommittee discussion yet 

9 this afternoon.  And I don't -- I can't even 

10 imagine because, for instance, one piece that we're 

11 only going to be hearing in November are many, many 

12 comments we're expecting to take from victims and 

13 victim advocates.  So I don't see any way that we 

14 could make a recommendation on the particular 

15 legislative proposals.  But I still think it's 

16 worthwhile at the end of our conversation at the 

17 end of the day to see whether there are one or more 

18 issues where we could at least express some sense 

19 of where we come out on that particular issue. 

20           And even though we're not at that part of 

21 our discussions yet, it seems to me, for instance, 

22 we may want to talk about the argument as to 

This meeting was not subject to the notice and open meeting requirements of the 
Federal Advisory Committee Act.

This meeting was not subject to the notice and open meeting requirements of the 
Federal Advisory Committee Act.



Meeting October 23, 2013

Washington, D.C.

1-800-FOR-DEPO

Alderson Reporting Company

Page 15

1 whether or not foreign military systems are a good 

2 model and how far that takes us, pro or con, in a 

3 decision to remove the commander from the military, 

4 as an example. 

5           PROFESSOR HILLMAN:  Thank you. 

6           CHAIRWOMAN JONES:  Well, I guess we could 

7 sit and relax then until -- Liz? 

8           CONGRESSWOMAN HOLTZMAN:  I just was 

9 wondering since there are new members here, perhaps 

10 we should introduce ourselves to each other. 

11           CHAIRWOMAN JONES:  Oh, I'm so sorry.  Yes. 

12           CONGRESSWOMAN HOLTZMAN:  I don't know if 

13 we need to do this on the record, but it's up to 

14 you. 

15           CHAIRWOMAN JONES:  We could go off the 

16 record for that. 

17           (Off the record.) 

18           CHAIRWOMAN JONES:  All right.  Colonel, 

19 did you want to introduce our presenters? 

20           LIEUTENANT COLONEL GREEN:  Sir, let me 

21 introduce you.  This is from the DoD SAPRO Office, 

22 Colonel Alan Metzler, who's the Deputy Chief of the 
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1 SAPRO Office.  And, sir, I'll let you intro since 

2 you know the expertise of your folks. 

3           COLONEL METZLER:  Absolutely.  Judge 

4 Jones, members of the Panel, thank you for having 

5 us here today.  It is our great honor to come tell 

6 you about our approach to preventing and responding 

7 to sexual assault in the Department of Defense. 

8           With me today is Dr. Nate Galbreath, who 

9 is the Senior Executive Advisor to the Director of 

10 SAPRO.  He's also a clinical psychologist and a 

11 forensics expert.  He has talked with many of you 

12 before, and today he will be here particularly 

13 because of his expertise and background in 

14 research, his expertise on this entire topic.  And 

15 Dr. Galbreath has also led our metrics development 

16 effort, and he can talk to you about the theory 

17 behind what we're doing and what we're doing in 

18 anticipation of bringing you the full numbers on 

19 the 7th. 

20           Dr. Elise Van Winkle is the Branch Chief 

21 of Research at DMDC.  She runs our Workplace and 

22 Gender Relations Surveys.  Some of the things we'll 
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1 be talking about today is reporting and prevalence 

2 of the crime and there are open questions about 

3 whether more reports means whether there's more 

4 crime, or if there's more victim confidence.  And 

5 she's the expert on prevalence, and she can answer 

6 many of those questions. 

7           We'd like to start first just by saying 

8 first off that sexual assault is a crime.  It runs 

9 counter to the values of our institution, and we 

10 are committed to reducing, with the goal of 

11 eliminating, sexual assault in the armed forces.  

12 And today what we intend to do is share with our 

13 approach, one that is grounded in research, and 

14 data, experience, and feedback from victims, and 

15 practitioners, and experts who work in this field.  

16 And we have many of them with us today.  We've 

17 brought several of our staff who have a lifetime of 

18 experience in working with the problem of sexual 

19 assault.  So if there's a question that these 

20 experts can't answer, we have folks in the room who 

21 can.  And so, ma'am, that's what we wanted to do 

22 today. 
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1           We've prepared a briefing as a guide.  

2 Obviously we would like this to be a dialogue and 

3 have a discussion, share with your views of what 

4 our research tells us.  But what we wanted to start 

5 out with, and I know we're not going electronics, 

6 so I'll just say we're moving onto the next slide. 

7           We wanted to talk about our analysis of 

8 the problem.  And we think that developing 

9 solutions to problems, solving the problem of 

10 sexual assault has to be informed by our 

11 understanding of the problem.  So we've developed a 

12 strategy.  We've developed a policy construct.  

13 We've developed an oversight construct.  We've 

14 developed training and mechanisms for changing 

15 behavior and attitudes and knowledge based on our 

16 research and our understanding of the problem.  So 

17 we're going to talk about some of that, and as we 

18 go through, we're going to present a lot of 

19 information, and then hopefully we can have a 

20 dialogue. 

21           I understand that we have about 90 

22 minutes.  We are happy to stay as long as you have 
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1 questions, or until the water runs out. 

2           CHAIRWOMAN JONES:  Okay, fair enough.  

3 Thank you, Colonel.  Go ahead. 

4           COLONEL METZLER:  So this is what we 

5 wanted to cover today.  We want to talk about the 

6 nature of the problem, again the foundational 

7 understanding of the problem, the vision that we 

8 have moving forward and our strategic approach.  

9 Talk to you about our responsive oversight, our 

10 metrics, what we're doing to improve victim 

11 confidence, and offer some closing thoughts. 

12           So if we could go to slide three.  Very 

13 briefly and very succinctly, we have a problem, and 

14 that problem is that based on our confidential 

15 surveys, we estimate that there are approximately 

16 26,000 victims of sexual assault, of unwanted 

17 sexual contact.  Many of you have talked about the 

18 surveys, and we had an entire hearing on the 

19 surveys and the methodology.  There is a debate 

20 about the validity of that survey.  If you have any 

21 of those questions, Dr. Van Winkle can answer those 

22 questions.  But we believe in it, and this is our 
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1 estimate of the problem. 

2           And to solve the problem, we have to be 

3 very clear about what that problem is.  And our 

4 first and most clear statement is we estimate that 

5 there are potentially up 26,000 victims of some 

6 form of unwanted sexual contact, ranging from 

7 unwanted touching to rape. 

8           PROFESSOR HILLMAN:  Judge Jones? 

9           CHAIRWOMAN JONES:  Yes. 

10           PROFESSOR HILLMAN:  Pardon me.  I do have 

11 questions about that.  Should we wait until later, 

12 or would you like us to address those now? 

13           CHAIRWOMAN JONES:  What would make the 

14 most sense?  Why don't we address them maybe at the 

15 -- well, I don't know. 

16           COLONEL METZLER:  We're going to talk 

17 about prevalence in just a slide or two, and we 

18 could probably have a long discussion on 

19 prevalence. 

20           CHAIRWOMAN JONES:  Oh, okay, great.  Why 

21 don't you tell us when you've finished your subject 

22 matter, and then we can -- we could do it that way. 
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1           COLONEL METZLER:  Unfortunately in that 

2 same time period when we estimate there's this many 

3 victims, we only have 3,374 reports of sexual 

4 assault.  Now, it's important to understand that 

5 that equates to one military subject or one 

6 military victim.  That's how we account for it.  

7 Each report could have multiple military subjects 

8 or multiple military victims or civilian subjects 

9 or victims.  So 3,374 doesn't equate to 3,374 

10 offenses, and fill in the blank.  But that's the 

11 way that we count and account for each victim and 

12 each subject. 

13           The most significant problem we have is 

14 underreporting, and we're going to talk about why 

15 victims report and why they don't report in a 

16 minute.  But there's a number of victims who will 

17 never report and tell us they will never report.  

18 There are some victims who will call an anonymous 

19 hotline, the DoD Safe Helpline.  There are some 

20 that will make a restricted report and seek care, 

21 and there are some that will make that unrestricted 

22 report.  And we are trying to reach all of them and 
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1 encourage them to report because that's how we get 

2 care to our victims, and that's the immediate 

3 bridge that we get to accountability. 

4           What's the profile of the incident?  It's 

5 18- to 24-year-olds.  It's happening on our 

6 installations between people who are close in rank.  

7 They're non-stranger rapes.  These are people who 

8 know each other typically.  It's off duty, but on 

9 the base, and there's significant alcohol 

10 involvement.  And one of the things that we like to 

11 point out when we talk about the problem in the 

12 military, and this really drives the types of 

13 solutions that we are instituting and developing, 

14 is the nature of trauma. 

15           So what the experts tell us, and one of 

16 them is sitting right next to me, and he can talk 

17 about this more.  When there's a sexual assault 

18 between people who know each other and people who 

19 entrust their lives to each other, what the experts 

20 tell us is that trauma rises to the level of 

21 incest; that these are people who -- and I know it.  

22 I've felt it.  I've been downrange with people that 
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1 I trusted my life to.  To be violated in that way 

2 in the family, in that trusted unit, makes the 

3 trauma especially heinous.  And we need to 

4 understand that as we develop solutions to move 

5 forward. 

6           Unfortunately, after a victim reports, 

7 there are perceived high levels of ostracization 

8 and retaliation.  And we need to understand that, 

9 and we need to get after that in our climate, and 

10 that's why we have the last bullet there.  It's 

11 critical for commanders and leaders to be part of 

12 the solution because climate is a big part of it.  

13 And so, that's a very broad statement of the nature 

14 of the problem. 

15           To talk very specifically about 

16 prevalence, the next chart shows you what our 

17 workplace and general relations survey show.  And 

18 we see a range of prevalence that is somewhat 

19 consistent for men and for women, about one percent 

20 for men and about four to seven percent for women. 

21           And at this point, it's probably a good 

22 place to stop and have a discussion about 
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1 prevalence. 

2           CHAIRWOMAN JONES:  Do you want to go 

3 ahead, Beth?  Yeah. 

4           PROFESSOR HILLMAN:  Thank you, yes, I 

5 would.  So one of the challenges that we've heard 

6 from criminal justice statisticians about the 

7 survey and the projection of the number of 

8 incidents over the last year is that the survey 

9 was, I think they call it, unbounded.  This is what 

10 I remember of the criticism, and you may actually 

11 be able to put it more precisely than me.  But that 

12 is that the survey went out to persons and asked 

13 about a time -- a certain period of time in which 

14 you were trying to -- so we're trying to get the 

15 calendar year incidents so we have an annual 

16 estimate, right? 

17           And that persons who get that survey, who 

18 have experienced a traumatic event, even if that 

19 traumatic event didn't happen during the time 

20 boundary of that survey, they're likely to draw on 

21 that experience and report positively on the survey 

22 because this is their opportunity to make that.  
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1 It's just sort of an irresistible or a predictable 

2 response to the survey that has a time limit. 

3           So if we don't do follow up on the survey, 

4 the positive reports in the survey, then we 

5 actually overestimate the number of incidents that 

6 occurred during that calendar year.  Now, others 

7 heard some of this.  I don't know if there's a -- 

8 but does that -- first, does that criticism ring 

9 true to you, or does it make sense, and what's your 

10 response to that? 

11           DR. VAN WINKLE:  I think it makes sense.  

12 I actually hadn't heard that one.  We've been 

13 dealing with a lot of criticism about -- that the 

14 survey was unscientific, and a lot of unfounded 

15 criticism about the methodology. 

16           To speak to your question, we do ask about 

17 sexual -- unwanted sexual contact since they've 

18 joined the military, and we ask about unwanted 

19 sexual contact prior to joining the military.  So 

20 we do have those time periods as well. 

21           I understand what you're saying about the 

22 unwanted sexual contact within the last 12 months.  
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1 You know, I think -- I'm just trying -- having just 

2 heard it right now, I'm trying to think of -- we 

3 haven't looked into the data to see if that may 

4 have been occurring and to see, and I'd have to get 

5 back to you on that.  We haven't really seen any 

6 evidence of that in terms of the -- if that we were 

7 happening, we would expect some increases across 

8 all of the sub populations, and we didn't see that. 

9           So we didn't see an increase between 2010 

10 and 2012 for active duty men.  We didn't see an 

11 increase for active duty women in the Army or 

12 active women in the Air Force.  We also ran a 

13 concurrent reserve component, Gender Relation 

14 Survey at the same time, and we didn't see an 

15 increase for the reserve component within any of 

16 those sub populations.  So it sounds like that 

17 would be something that we would expect to see 

18 those increases, and we didn't.  But that would be 

19 something that I'd have to look into further. 

20           DR. GALBREATH:  I think that there's 

21 another issue, though, that you're getting at, 

22 which is this idea that with any self-report where 
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1 we ask someone to take a survey and tell us about 

2 their experience, a self-report is subject to a 

3 number of biases, and that's just inherent in 

4 asking people questions like this.  But for every 

5 person that might bring a -- and this is the idea 

6 of random sampling and why the science says this is 

7 why you do random samples of populations, is for 

8 every person that might do that, there might be 

9 another person who doesn't tell us about their 

10 experience on the survey. 

11           And so, the idea behind that randomness is 

12 that those biases that might push the numbers one 

13 way or another eventually wash out, and you get a 

14 central point of -- at least of an estimate.  And I 

15 think that that's something that we all look at as 

16 far as, you know, these are estimates that we 

17 drive. 

18           DR. VAN WINKLE:  Certainly that -- we have 

19 heard this idea that, well, the people who 

20 responded to your survey are those have an axe to 

21 grind.  And that does speak to what Dr. Galbreath 

22 said, which is that we do -- as a statistician, do 
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1 you have trust in randomness for every person who 

2 says that they were -- that they experienced 

3 unwanted sexual contact and may not have, you know, 

4 that person who did experience unwanted sexual 

5 contact, but doesn't report it on the survey. 

6           And then, also our -- we do weighting on 

7 the -- statistical weighting on the back end of our 

8 data.  And that accounts for a lot of this inherent 

9 bias that people talk about about people who may be 

10 more prone to -- well, the best phrase I've heard 

11 is have that axe to grind.  And in the weighting 

12 process, we make sure that those sub groups don't 

13 hold -- aren't over represented throughout the 

14 weighting process when we weight up to the full 

15 population.  I can speak to the science part of 

16 that more if people are interested in it, but -- 

17           MAJOR GENERAL (RET.) ALTENBURG:  To follow 

18 up on Professor Hillman's question, and it hadn't 

19 occurred to me until she asked the question.  But 

20 how many questions are there on the survey? 

21           DR. VAN WINKLE:  Ninety-four. 

22           MAJOR GENERAL (RET.) ALTENBURG:  How long 
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1 does it take people to fill it out? 

2           DR. VAN WINKLE:  It depends.  The survey 

3 is web-based, and it has what's called skip logic 

4 in it.  So it really depends on the experiences of 

5 the respondent that's taking the survey.  For some 

6 of them, they can get through the survey relatively 

7 quickly because they skip out of some of those 

8 questions.  For those who have experienced unwanted 

9 sexual contact, they do get into the bank of 

10 questions that asks more specifically about what 

11 they experienced, as well as some additional 

12 questions about resources.  So a typical time frame 

13 we're looking at is between 15, 25, 30 minutes. 

14           MAJOR GENERAL (RET.) ALTENBURG:  Can you 

15 tell how many people start it and then just walk 

16 away from it because it's too large? 

17           DR. VAN WINKLE:  We do.  We conduct what 

18 we call a drop-off analysis to determine where 

19 people drop off in a survey.  We've been conducting 

20 the Gender Relations Survey of active duty members 

21 since 1988, so we have a good deal of information 

22 about what questions lead to drop-offs.  Typically 
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1 when they start a survey, they complete a survey.  

2 We don't have any issues.  We're always concerned 

3 about are there questions that we ask that are 

4 really showing a significant drop-off in the 

5 response rates?  When we do see that, we work with 

6 SAPROs, who alter the question structure or to move 

7 that question to the end to try to avoid the drop-

8 offs.  We don't have any indication that that's 

9 happening in great numbers. 

10           And we also conducted non-response bias 

11 analyses, which we're in the midst of doing for 

12 2012 to ensure that those people who respond to the 

13 survey are no different than those who do not 

14 respond. 

15           MAJOR GENERAL (RET.) ALTENBURG:  The 

16 specific question that Professor Hillman's comments 

17 prompted for me are, is the question, did you have 

18 unwanted sexual contact in this year, or is it 

19 since you came in the service? 

20           DR. VAN WINKLE:  We ask both.  So the 

21 unwanted sexual contact question, we maintained 

22 consistency in 2005, and that's the question that 
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1 it asks about the 12-month period of time.  We also 

2 ask have you experienced unwanted sexual contact 

3 since joining the military.  It's a separate 

4 question.  And then, we ask a separate question 

5 about whether they've experienced unwanted sexual 

6 contact prior. 

7           MAJOR GENERAL (RET.) ALTENBURG:  So if her 

8 point has validity, then someone who came in in 

9 2004 and took the 2005 ceremony didn’t report -- 

10 survey, sorry -- didn't report, took the 2009 

11 survey, didn't report, this incident occurred when 

12 she or he first came in the service in 2004, 

13 reports it in 2012.  Somebody could not report it 

14 several times and then finally say, I'm going to 

15 report it this time.  Is that right? 

16           DR. VAN WINKLE:  Sure.  I think that 

17 statistically, that could certainly happen.  And, 

18 again, that's where we are looking at.  We're 

19 looking at large numbers.  We wouldn't anticipate 

20 that may happen, that large enough numbers, and 

21 certainly in our weighting process some of that 

22 would get accounted for in our sub groups, in the 

This meeting was not subject to the notice and open meeting requirements of the 
Federal Advisory Committee Act.

This meeting was not subject to the notice and open meeting requirements of the 
Federal Advisory Committee Act.



Meeting October 23, 2013

Washington, D.C.

1-800-FOR-DEPO

Alderson Reporting Company

Page 32

1 way we weight the sub groups out. 

2           So that may be -- it would probably be 

3 more of an issue with the unweighted numbers in the 

4 raw sample, which we don't report those out.  We 

5 always weight the data up to the full population 

6 within our sub groups if and when we recommend.  So 

7 a lot of that would be accounted for. 

8           MAJOR GENERAL (RET.) ALTENBURG:  Do you 

9 agree that some of the criticism that you get is 

10 really unfair because they're trying to compare you 

11 to criminal justice statistics in the civilian 

12 sector? 

13           DR. VAN WINKLE:  Some of the criticism 

14 we've received about our methodology has been 

15 absolutely unfounded and often represents -- it's 

16 either individuals who don’t understand the 

17 scientific survey process, or it's individuals who 

18 are more used to the civilian surveys.  Some of the 

19 criticism is valid for civilian surveys. 

20           One of the biggest differences is that 

21 when you're conducting surveys, so much of it 

22 depends on your knowledge of the population.  The 
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1 Defense Manpower Data Center, the surveys is one 

2 division.  One of the major functions of DMDC is 

3 the Repository of Military Personnel Data.  So 

4 we're responsible for DEERs, and we hold all of the 

5 data on military personnel in real time, and we use 

6 that.  We pull that in for our survey. 

7           We know the population better than anybody 

8 else, and when you're in the civilian world, you 

9 have a little bit more of a difficult time knowing 

10 what your population looks like.  We have an 

11 amazing amount of detail.  We don't ask questions 

12 about service, gender, K-grade.  We don't need to.  

13 It's a confidential survey.  It's not anonymous.  

14 We pull that information in in order to provide 

15 accurate results, and that's something that you 

16 really just don't have the ability to do in the 

17 civilian world.  You have to rely on self-report 

18 demographics. 

19           So it's been a little bit of both.  We've 

20 been frankly surprised by some of the criticism, 

21 that it's really people who just haven't even read 

22 our stat methods report, or, again, it's based on 
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1 some of that misinformation.  Understandable, but 

2 misinformation. 

3           CHAIRWOMAN JONES:  What about the 

4 criticism that you have such a low response rate? 

5           DR. VAN WINKLE:  Right. 

6           CHAIRWOMAN JONES:  That's the one you hear 

7 frequently. 

8           DR. VAN WINKLE:  So we have heard that, 

9 and a couple of things on that.  The response -- 

10 the low response rate -- 

11           CONGRESSWOMAN HOLTZMAN:  Could you just 

12 tell us what the response rate is, please? 

13           DR. VAN WINKLE:  Absolutely.  So went out 

14 to 108,000 active duty members, so that was the 

15 number of active duty members that were surveyed.  

16 And we got a 24 percent response rate, which 

17 represents about 23,000 active duty members. 

18           The reason that response rate is an issue, 

19 there's a number of reasons.  Non-response bias is 

20 one, which is that idea of do your respondents 

21 represent those people who didn't respond.  One of 

22 the other issues with response rate is, do you have 
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1 enough people answering your survey to construct 

2 accurate, reliable estimates?  This is a problem 

3 for people who are conducting the survey for the 

4 first time, or a survey on a population for the 

5 first time.  They don't really have an idea of what 

6 kind of response rate they're going to get. 

7           Statisticians know how many people are 

8 within each of the sub groups, and when I say "sub 

9 groups," it's a scientific process called 

10 stratification where you look at the 

11 stratifications of your population.  For us, we 

12 cross gender, by pay grade, minority status, 

13 deployment status, and service, so we have 255 sub-

14 groups.  So one sub group would be female, E-4 

15 minorities in the Army that have been deployed in 

16 the last 12 months. 

17           We've been conducting the survey, Gender 

18 Relation Surveys, for -- since 1988, so over 20 

19 years.  We have a very good understanding of the 

20 response rates within each of those cells.  So we 

21 do know about how many people we're going to get 

22 in, and we know how many people we need in each of 
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1 those sub groups to construct accurate estimates. 

2           So across all military surveys, we've seen 

3 a decline in response rates for everybody.  DMDC 

4 typically gets the highest response rates.  Service 

5 level response rates can be much lower.  For 

6 example, in 2010, we conducted the WGRA, and at the 

7 same the Air Force conducted a Gallup survey where 

8 they contracted out to Gallup.  For Air Force, we 

9 got a little bit over a 40 percent response rate.  

10 In that same year, Gallup got a 19 percent response 

11 rate. 

12           So we are typically higher than others.  

13 At the same time, we know so much about what we 

14 expect for a response rate.  We go out to enough 

15 people within those sub groups so that we can 

16 guarantee that we'll get enough people back in.  So 

17 when you look at the response rates over time, 

18 they're decreasing, but if you actually look at the 

19 number of people we went out to in the surveys, 

20 those have been increasing for DMDC.  As we know, 

21 the response rates have decreased. 

22           CONGRESSWOMAN HOLTZMAN:  What's DMDC, 
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1 please? 

2           DR. VAN WINKLE:  Oh, the Defense Manpower 

3 Data Center. 

4           CONGRESSWOMAN HOLTZMAN:  Okay. 

5           DR. VAN WINKLE:  So we've been going out 

6 to more people in order to adjust for the declines 

7 in response rates across all military service.  So 

8 when you look at the actual people who respond, 

9 we've been stable over time at around 23,000.  Does 

10 that make any sense? 

11           CHAIRWOMAN JONES:  Does the 24 percent 

12 count people who began it but didn't complete it? 

13           DR. VAN WINKLE:  No.  Twenty-four percent 

14 are those respondents who meet the eligibility 

15 criteria, which is six months in the service and 

16 below flag officer rank.  And they have to have 

17 completed 50 percent of the survey, including the 

18 critical question which is the unwanted sexual 

19 contact question. 

20           CHAIRWOMAN JONES:  So there are some 

21 counted that didn't complete the survey. 

22           DR. VAN WINKLE:  Yes, and that's one of 
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1 the first analyses we do is that drop-off analysis 

2 where we try to determine where people have fallen 

3 out to make sure that we're not -- we don't have an 

4 issue with that. 

5           CHAIRWOMAN JONES:  Because I thought I had 

6 heard a much lower response rate than 24 percent.  

7 So maybe that was the distinction? 

8           DR. VAN WINKLE:  It could be, although we 

9 don't typically release the completion.  I guess if 

10 someone had gone to our statistical methods report, 

11 we detail all of it, and they may have been able to 

12 see how many people responded versus what are 

13 considered completers.  But, yeah, I've heard a lot 

14 of different numbers, but 24 percent is our 

15 response rate. 

16           CONGRESSWOMAN HOLTZMAN:  Could I ask a few 

17 questions?  First of all, you said you go out and 

18 reach out.  What does that mean?  That means after 

19 the survey comes in, you go out and contact more 

20 people? 

21           DR. VAN WINKLE:  No. 

22           CONGRESSWOMAN HOLTZMAN:  No?  Okay. 
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1           DR. VAN WINKLE:  So the way our process 

2 works is that we construct our sampling.  At the 

3 beginning we do our sampling approach, and we 

4 determine -- we look at the number of members in 

5 the force, and we break it down by our subgroups, 

6 how many -- 

7           CONGRESSWOMAN HOLTZMAN:  Oh, so this is 

8 not a -- this is a sampling? 

9           DR. VAN WINKLE:  Yeah. 

10           CONGRESSWOMAN HOLTZMAN:  Oh.  I didn’t 

11 understand that.  So you don't send this survey out 

12 to the whole -- 

13           DR. VAN WINKLE:  No. 

14           CONGRESSWOMAN HOLTZMAN:  Oh, okay. 

15           DR. VAN WINKLE:  No, we do scientific 

16 sampling --  

17           CONGRESSWOMAN HOLTZMAN:  I got it, okay. 

18           DR. VAN WINKLE:  -- based on the industry 

19 standards. 

20           CONGRESSWOMAN HOLTZMAN:  Got it.  Okay. 

21           DR. VAN WINKLE:  So 108,000.  And we go 

22 out.  We did -- 
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1           CONGRESSWOMAN HOLTZMAN:  That's all right.  

2 I'm not going -- 

3           DR. VAN WINKLE:  Okay. 

4           CONGRESSWOMAN HOLTZMAN:  I have no more 

5 questions about that.  I just didn't understand 

6 that. 

7           COLONEL METZLER:  And I think it's 

8 probably important to also know that Dr. Galbreath 

9 and I get asked this question all the time about 

10 our confidence in the survey.  I'll say it, but Dr. 

11 Van Winkle can talk to it.  We have 95 percent 

12 confidence in the data. 

13           CONGRESSWOMAN HOLTZMAN:  I'm not asking 

14 that question.  I have no doubt about that. 

15           MAJOR GENERAL (RET.) ALTENBURG:  I have 

16 one other -- 

17           CONGRESSWOMAN HOLTZMAN:  Excuse me.  Can I 

18 just finish going through this? 

19           MAJOR GENERAL (RET.) ALTENBURG:  Oh, I 

20 thought you were -- 

21           CONGRESSWOMAN HOLTZMAN:  I'm not finished.  

22 I don't know whether you're going to address this 
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1 later, but you have an incident profile.  Are you 

2 going to talk about that, because I want to know 

3 about what doesn't fall into this profile, too.  

4 Okay, so that's a later conversation or -- 

5           DR. GALBREATH:  We'll make sure we hit it. 

6           CONGRESSWOMAN HOLTZMAN:  Okay.  And then, 

7 45 percent of the women -- I'm sorry.  Forty-five 

8 percent of the women in the survey who've 

9 experienced unwanted sexual contact in the military 

10 say they've experienced it prior to being in the 

11 military.  I'm looking on page -- 

12           DR. VAN WINKLE:  Those are of the men and 

13 women who had experienced -- 

14           CONGRESSWOMAN HOLTZMAN:  Right. 

15           DR. VAN WINKLE:  Yeah. 

16           CONGRESSWOMAN HOLTZMAN:  In the last 12 

17 months.  And what's the percentage of the women and 

18 the men who did not experience unwanted sexual 

19 contact?  What is their experience outside the 

20 military? 

21           DR. VAN WINKLE:  I have my -- one of our 

22 research psychologists is back there with all of 
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1 the data, so he can pull up that number for you. 

2           CONGRESSWOMAN HOLTZMAN:  Okay.  Yeah, I'd 

3 like to understand that.  And -- 

4           DR. GALBREATH:  The question is, how many 

5 of them who didn't report this year experienced 

6 unwanted sexual contact prior to -- 

7           CONGRESSWOMAN HOLTZMAN:  No.  My question 

8 is, of those who reported unwanted sexual contact, 

9 you say 45 percent of the women say that they've 

10 had unwanted sexual contact outside the military, 

11 before they got into the military. 

12           DR. GALBREATH:  Yeah. 

13           CONGRESSWOMAN HOLTZMAN:  I want to know 

14 that figure is for women who did not and men who 

15 did not experience unwanted sexual contact in the 

16 military.  What was their experience prior to that?  

17 I want to have a comparative number.  I want to 

18 understand what this means.  Okay. 

19           And are you trying to understand also why 

20 there's a drop-off in the reporting?  Do people 

21 feel that somehow this information is going to be 

22 traced to them? 
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1           DR. VAN WINKLE:  A little bit later, I 

2 know they're going to be covering -- 

3           CONGRESSWOMAN HOLTZMAN:  Oh, okay.  Fine. 

4           DR. VAN WINKLE:  -- reasons for reporting 

5 and not reporting. 

6           CONGRESSWOMAN HOLTZMAN:  Okay. 

7           DR. VAN WINKLE:  And we'll talk a bit more 

8 about that. 

9           CONGRESSWOMAN HOLTZMAN:  Thank you. 

10           DR. VAN WINKLE:  And in terms of your 

11 question, we'll get to that.  He'll pull that up, 

12 and I'll get back to you. 

13           CONGRESSWOMAN HOLTZMAN:  Okay. 

14           COLONEL METZLER:  Are you talking about 

15 the actual reports to law enforcement or reports to 

16 a SARC, are you talking about responding to a 

17 survey when you say "reporting?" 

18           CONGRESSWOMAN HOLTZMAN:  I'm just talking 

19 about the same -- I want the same number that you 

20 give me here.  You give a number here in this 

21 footnote or key finding.  Key finding number three.  

22 I want those -- if you just put -- 

This meeting was not subject to the notice and open meeting requirements of the 
Federal Advisory Committee Act.

This meeting was not subject to the notice and open meeting requirements of the 
Federal Advisory Committee Act.



Meeting October 23, 2013

Washington, D.C.

1-800-FOR-DEPO

Alderson Reporting Company

Page 44

1           DR. VAN WINKLE:  Who did not. 

2           CONGRESSWOMAN HOLTZMAN:  -- the word "not" 

3 after the word "who," who did not experience -- 

4 sorry.  That's what I want the same numbers for. 

5           DR. VAN WINKLE:  We'll get those pulled 

6 out for you. 

7           CONGRESSWOMAN HOLTZMAN:  Thank you. 

8           CHAIRWOMAN JONES:  Professor, generally 

9 about the survey, I think that's where we're at 

10 now. 

11           PROFESSOR CORN:  I can wait until the end. 

12           CHAIRWOMAN JONES:  Okay.  Why don't you -- 

13           PROFESSOR HILLMAN:  May I -- sorry. 

14           CHAIRWOMAN JONES:  Beth, yeah.  No, no. 

15           PROFESSOR HILLMAN:  One thing on the 

16 survey.  Did your construction -- DoD's 

17 construction of the survey, to what extent was it  

18 -- the implementation and development of it limited 

19 by resources? 

20           DR. VAN WINKLE:  Not at all. 

21           PROFESSOR HILLMAN:  More specifically, 

22 were there things that you would do if you had more 
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1 resources in terms of getting valid numbers, or do 

2 you -- did you -- 

3           DR. VAN WINKLE:  Oh, sure.  I think    

4 that -- 

5           PROFESSOR HILLMAN:  So what would help 

6 you?  That's what I want to know.  What would make 

7 you more than 95 percent confident in the data or 

8 give you information that you don't already have? 

9           DR. VAN WINKLE:  Right.  You know, I 

10 think, and one of the things that we've already 

11 been working with SAPRO about, one of the 

12 limitations is that when you really get into the 

13 smaller numbers, and we hit this problem when we're 

14 looking at male survivors of unwanted sexual 

15 contact who have reported.  That’s a group that's a 

16 small number.  DMDC does not report out estimates 

17 that we aren't confident in, and that results in 

18 some what are called not reportables.  And that 

19 means the numbers are too small or there's too much 

20 variability in the answer, or in the weighting 

21 process we lost some of the stability of the 

22 estimate that we have. 
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1           One of the things we've been working with 

2 SAPRO is to go out to a census of women in 2014, 

3 which is our next planned survey, and increase the 

4 sample size of men to 25 percent in order to get 

5 more data in those smaller groups.  And that's 

6 something SAPRO has agreed to assist with because 

7 obviously that data would assist us. 

8           We also are somewhat limited when we're -- 

9 on our non-response bias analysis.  We use a 

10 variety of strategies to determine if we have 

11 potential bias, but that's another thing that we've 

12 been working on to assist in our funding and our 

13 ability to conduct post surveys or going back out 

14 to the folks, not necessarily to discuss unwanted 

15 sexual contact because this is a very unique 

16 construct.  You can't call up somebody like you 

17 would -- you know, for example, we do -- DMDC does 

18 surveys for the Voting Assistance Program.  And we 

19 could call those people who didn't respond and say, 

20 you didn't respond to the survey, how did you 

21 actually vote, could you give us that information?  

22 And that informs our non-response bias. 
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1           You can't really call up people and say, 

2 hey, you didn't tell us whether you were unwanted  

3 -- you know, you experienced unwanted sexual 

4 contact, can you give us that information on the 

5 phone.  But you can ask about other questions in 

6 order to inform non-response bias.  That is an 

7 expensive venture.  So we -- those are the types of 

8 things that would assist us. 

9           I'm looking at my statistician back there 

10 to see if there was anything else that seemed to 

11 limit us in terms of the construction. 

12           MR. FALK:  We were kind of responding to 

13 your -- the initial question here, too.  So you 

14 were talking a little bit about the non-response 

15 bias analysis, and we're looking at that right now.  

16 But it's an expensive method of going back and 

17 surveying folks.  It's too late to do that. 

18           The mode you were talking about also, we 

19 didn't contact these folks and sample by the phone, 

20 so that could also have an effect on the overall 

21 estimate.  But we are looking at a few different 

22 common methods for non-response bias, like late 
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1 responders, and folks that are more late in the 

2 survey process to actually respond.  Those are more 

3 likely to be non-respondents, so we're looking at 

4 those late responders as a proxy for non-responders 

5 and comparing those numbers to see if there's any 

6 differences there.  Also -- 

7           DR. VAN WINKLE:  But all of those things 

8 we have the resources to do right now.  But in 

9 terms of what we would need resources, financial 

10 resources, for those other parts.  But the actual 

11 construct of the survey we haven't been limited by 

12 resources. 

13           PROFESSOR HILLMAN:  Thank you. 

14           CHAIRWOMAN JONES:  Okay. 

15           COLONEL METZLER:  This discussion is 

16 really important because really what it does is it 

17 shows the depth of research, the rigor that we put 

18 into understanding the problem of sexual assault, 

19 and the expertise that we're applying to it.  And 

20 so, we are confident in our prevalence estimates 

21 and how that applies to the size of the force. 

22           And on the next chart, you can see how 
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1 that breaks down into the ranges of experiences.  

2 And so, you can see here when we apply those 

3 prevalence rates from 2012 to the size of the 

4 force, the 6.1 percent of women who experience 

5 unwanted sexual contact and 1.2 percent of men, 

6 this is -- these are the numbers.  And we estimate 

7 about 12,000 women and almost 14,000 men. 

8           A lot of people don't understand that just 

9 the sheer numbers, that we estimate more men than 

10 women are being sexually assaulted, and that's 

11 important to understand the problem, because then 

12 when you look at the experiences reported, you'll 

13 see that men in a very large number, 34 percent, on 

14 an anonymous survey won't even say what happened to 

15 them.  So we understand that there's significant 

16 stigma associated with a man who's been sexually 

17 assaulted, whether by a man or a woman.  And their 

18 sexual identity, how they identify themselves, 

19 whether it is perceived as a weakness, and in the 

20 cohort of the military ethos, that is something 

21 that men do not want to portray.  And so, this is a 

22 -- this is, again, understanding the problem. 
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1           You can also see that when Colonel Alan 

2 Metzler started this process and our number was 

3 19,000, I thought, you know, that must be 15,000 

4 unwanted touchings or grabs.  Clearly that's not 

5 the case.  Clearly that's not the case.  Clearly 

6 this is a range of offenses, and the data has 

7 stayed fairly consistent over the Workplace and 

8 Gender Relation Surveys that we compare over time. 

9           And so, you see that there are significant 

10 numbers of penetrations or attempted penetrating 

11 offenses, 57 percent for women in this last survey.  

12 So this is serious crime, and we estimate that it 

13 is happening, and we believe the folks that are 

14 telling us that this happened to them.  And so, 

15 this contributes to our understanding and the 

16 development of the approach that we take. 

17           If you could go to the next slide, you'll 

18 see that -- 

19           CHAIRWOMAN JONES:  Oh, I'm sorry.  

20 Colonel? 

21           COLONEL TURNER:  Thank you.  Given this is 

22 about the role of the commander and in particular, 
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1 part of that for some commanders is convening 

2 authority, I'm wondering if you have breakouts.  

3 Your last bullet on slide four talks about the 18 

4 percent of the active duty women, 22 percent of the 

5 men, indicate the offender was unknown or in the 

6 local community.  So we take that out from the 

7 convening authority in terms of jurisdiction. 

8           The majority of offenders, do you have a 

9 breakout of how many of the rest -- I'm not going 

10 to do the math in public -- minus 18 percent.  How 

11 many of the rest of that are alleged to have been 

12 military members who are subject to our 

13 jurisdiction of the command? 

14           DR. GALBREATH:  Not off the top of my 

15 head, but we can definitely get that for you.  The 

16 bottom line is the vast majority, and I can't tag a 

17 percentage to it, but that is our understanding.  

18 And that's true for not only our surveyed 

19 information, but also the vast majority of reports 

20 of sexual assault involve military on military 

21 sexual. 

22           COLONEL TURNER:  When you say "reports of 
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1 sexual assault," do you mean to NCIOs? 

2           DR. GALBREATH:  Yes. 

3           COLONEL TURNER:  Commanders as opposed   

4 to -- 

5           DR. GALBREATH:  Unrestricted and 

6 restricted reports. 

7           COLONEL TURNER:  But you don't know what 

8 those numbers are for reports to civilian 

9 commanders -- civilian law enforcement. 

10           DR. GALBREATH:  We do not. 

11           CONGRESSWOMAN HOLTZMAN:  But just to 

12 follow up, the meaning of the word "unidentified" 

13 means know their identity? 

14           DR. GALBREATH:  We did not know their 

15 identity. 

16           CONGRESSWOMAN HOLTZMAN:  And they're not 

17 military. 

18           DR. GALBREATH:  They're not. 

19           CONGRESSWOMAN HOLTZMAN:  Okay. 

20           COLONEL METZLER:  So if we could go to 

21 slide six.  We talked about our estimates of the 

22 level of crime.  Now, this is the actual reports of 
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1 sexual assault that were made and recorded and that 

2 we responded to.  And DoD is unique, and I know 

3 that the full Panel is looking at many 

4 institutions.  But we account for every report that 

5 comes in all the way through disposition of every 

6 case.  And you know that's in our annual reports, 

7 and we could show you how each case is disposed of, 

8 how it's investigated and accounted for. 

9           This shows the overall report since we 

10 began reporting.  You can see that there's a 

11 general relationship between restricted and 

12 unrestricted reporting, about three to one.  And 

13 you can also see that there's a historical increase 

14 of about five percent on average per year of our 

15 reporting.  And when we start talking about our 

16 metrics and we look at victim behavior and we look 

17 at why they don't report, seeing an increase in 

18 reporting should be a sign of victim confidence, 

19 that they are seeking care and that they are coming 

20 forward to help the process of holding offenders 

21 appropriately accountable.  And so, when we report 

22 to you the metrics, you will see a dramatic 

This meeting was not subject to the notice and open meeting requirements of the 
Federal Advisory Committee Act.

This meeting was not subject to the notice and open meeting requirements of the 
Federal Advisory Committee Act.



Meeting October 23, 2013

Washington, D.C.

1-800-FOR-DEPO

Alderson Reporting Company

Page 54

1 increase over this historical rate of increase 

2 that's about five percent. 

3           And we also included on this chart a 

4 breakdown of the most serious crime that was 

5 alleged.  There's a lot of discussion that we don't 

6 know the difference between sexual harassment and 

7 rape.  In fact, the last two charts show that we 

8 very clearly understand, what we estimate the range 

9 of offenses of penetrating and non-penetrating 

10 offenses and the actual breakdown of the most 

11 serious crimes alleged.  These are in our annual 

12 reports.  We brief this to everyone, and we're very 

13 forthcoming about the exact breakdown of the 

14 offenses in the reporting. 

15           PROFESSOR CORN:  Colonel, can I ask you a 

16 question about that? 

17           COLONEL METZLER:  Yes, sir. 

18           PROFESSOR CORN:  You state you're 

19 extremely confident about the breakdown of 

20 offenses, but that ultimately is based on the 

21 respondent's response to the question, correct? 

22           COLONEL METZLER:  Well, on the prevalence 
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1 survey, yes.  This is actual reports of people who 

2 reported to law enforcement, who made a report to 

3 their sexual assault response coordinator, their 

4 SARC.  We filled out a Duty Form 2910, their 

5 election form.  They've made a restricted or 

6 unrestricted report, and we started the process. 

7           PROFESSOR CORN:  Okay. 

8           COLONEL METZLER:  So these numbers are 

9 accurate counts of the most serious crimes alleged. 

10           DR. GALBREATH:  They're categorized by a  

11 -- with a collaborative approach by both the 

12 military criminal investigative organization and 

13 their servicing staff judge advocate. 

14           PROFESSOR CORN:  Okay.  

15           COLONEL METZLER:  So that leads really to 

16 probably the biggest problem that we have as a 

17 department.  Apart from the fact that we have it 

18 happening is the fact that it's vastly 

19 underreported.  And this chart shows you on slide 

20 seven the relationship between our estimates of the 

21 crime, again, at a 95 percent confidence rate, and 

22 the actual reports that walk in the door.  So you 
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1 can now very clearly articulate that we have 

2 significant underreporting. 

3           We talked to victims, we talked to experts 

4 in the field, and we know that we need to increase 

5 reporting.  And so, we are very focused on 

6 increasing reporting.  We're also very focused on 

7 why victims report and why they don't report.  And 

8 so, on the next two charts, we break -- 

9           CONGRESSWOMAN HOLTZMAN:  Before you go. 

10           COLONEL METZLER:  Yes, ma'am. 

11           CONGRESSWOMAN HOLTZMAN:  Excuse me.  On 

12 page 7, I'm not following the arithmetic here.  You 

13 have 2,949 as your total, but if I add 816 and 558 

14 -- 2,558, I get 3,774, as you indicated on page 6. 

15           COLONEL METZLER:  Yes.  Yes, ma'am. 

16           CONGRESSWOMAN HOLTZMAN:  How do you get 

17 29? 

18           COLONEL METZLER:  So the line across the 

19 bottom of slide seven is the service member victims 

20 in unrestricted and restricted reports.  The number 

21 -- the 3,374 that you see on the previous slide are 

22 the total unrestricted and restricted reports that 
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1 includes not only service member victims, but also 

2 civilian victims that have been perpetrated against 

3 by military offenders.  And so, in order to do an 

4 apples to apples comparison, we pull out the 

5 military victims that report versus the military -- 

6 the people -- the military people that told us on 

7 the survey that they experienced unwanted sexual 

8 contact. 

9           Do you have any other questions? 

10           CHAIRWOMAN JONES:  Go ahead.  Thank you. 

11           COLONEL METZLER:  So our focus is on 

12 building confidence and an increase in reporting.  

13 And again, that's informed by research as well.  At 

14 this time I'll turn it over to Dr. Galbreath and 

15 Dr. Van Winkle to talk about why victims report or 

16 don't report. 

17           DR. GALBREATH:  So if we are to address 

18 the vast underreporting, the challenge that we have 

19 there, which is not only an issue that's present in 

20 military data, it's also present in our civilian 

21 world as well.  And I'll show you the most recent 

22 analysis of the National Crime Victimization Survey 
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1 run by the Department of Justice and Justice Act. 

2           But if you take -- if you really want to 

3 understand how do we get more victims to come 

4 forward, how do we increase reporting so we can 

5 increase visibility over the crime so that we can 

6 bring more services and care to victims, and so 

7 potentially that we can also hold more offenders 

8 accountable, as we won't be able to do that without 

9 a victim -- official victim report be it an 

10 unrestricted report, you've got to look at why 

11 victims do and do not report. 

12           So what you see on the slide -- on slide 

13 number eight in front of you are the reasons for 

14 why victims told us that they decided to report.  

15 So these are from the 6.1 percent of women and the 

16 1.2 percent of men who in the year prior to being 

17 surveyed experienced unwanted sexual contact, and 

18 then decided to report it to a DoD authority.  And 

19 the reasons that you see why they did it are listed 

20 there.  You'll notice that the top three reasons 

21 for women:  it was the right thing to do, to seek 

22 closure on the incident, to stop the offender from 
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1 hurting others. 

2           And so, clearly if we're going to appeal 

3 to many people to come forward, that's something 

4 that should enter our dialogue and our conversation 

5 with victims, and so to increase victim confidence 

6 that this is an outcome of what will occur should 

7 they decide to make a report. 

8           The other aspect, though, if you go to the 

9 next slide, on slide number nine, you'll see the 

10 reasons for not reporting.  And these are the 

11 people who told us that they did experience 

12 unwanted sexual contact in the year prior to being 

13 surveyed, but then chose not to make a report to 

14 anyone.  And you'll notice that the top three 

15 reasons for women are largely privacy concerns and 

16 related, that they didn't want anyone to know, that 

17 they felt uncomfortable making the report, and they 

18 didn't think their report would be kept 

19 confidential. 

20           And that is really the -- those are the 

21 primary things that really enters a victim's mind.  

22 They're not thinking about anything down the line 
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1 in regards to the military justice system about 

2 who's going to make a decision about this or that.  

3 What they're really looking for are will my 

4 confidentiality be protected?  Will I be respected?  

5 Will I experience some kind of a negative result as 

6 the result of making this report?  These are all 

7 things that are -- that enter their mind. 

8           And Dr. Van Winkle has a little bit more 

9 information that she can share about some general 

10 patterns in reporting, depending on the kind -- 

11 type of crime the person said they experienced. 

12           DR. VAN WINKLE:  Yeah.  So one of the 

13 things, as I mentioned, that my agency, DMDC, does 

14 is conduct surveys for gender relations in service 

15 academies.  And one of the things we noticed in the 

16 last survey was that there were some differences in 

17 reasons for reporting based on the behavior they 

18 experienced.  And we saw a similar pattern for the 

19 WGRA, which is the active duty survey, and that is 

20 that those who experienced unwanted sexual touching 

21 were more likely to report reasons, and when I say 

22 "more likely," I mean that the percentages were 
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1 higher, not statistically.  We haven't run that to 

2 see if it's statistical yet. 

3           For unwanted sexual touching, we were 

4 interested in calling out the offender, identifying 

5 the offender.  So we saw higher rates for "identify 

6 a fellow military member who is acting 

7 inappropriately" or "discourage other potential 

8 offenders."  For those who experienced completed 

9 rape or sodomy, they had higher percentages for 

10 those reasons where they needed resources.  So 

11 "seek help dealing with an emotional event," the 

12 incident, that was very high for that group.  So 

13 that was one of the patterns we've seen now for 

14 both the service academies and for active duty. 

15           In terms of reasons for not reporting, the 

16 top two reasons were the same across all behaviors.  

17 For unwanted sexual touching, we had higher 

18 percentages for "you thought it was not important 

19 enough to report," which makes some sense, and for 

20 those with completed, "you were afraid retaliation 

21 or reprisal."  Again, the top two reasons were 

22 still the reasons for all those behaviors, but we 

This meeting was not subject to the notice and open meeting requirements of the 
Federal Advisory Committee Act.

This meeting was not subject to the notice and open meeting requirements of the 
Federal Advisory Committee Act.



Meeting October 23, 2013

Washington, D.C.

1-800-FOR-DEPO

Alderson Reporting Company

Page 62

1 did see some higher percentages among those groups. 

2           PROFESSOR HILLMAN:  One question. 

3           CHAIRWOMAN JONES:  Please. 

4           PROFESSOR HILLMAN:  And that runs to 

5 there's so little that you can draw from the 

6 limited responses you get from men who report here, 

7 that I notice even what you report here, women and 

8 the ones that are listed for men, it's actually 

9 much -- those things are all more significant to 

10 women than they are to men.  I mean, they checked 

11 that box more often. 

12           For instance, "you fear that you or others 

13 would be punished."  That's at 22 percent.  That's 

14 at 23 percent women.  "You thought you wouldn't be 

15 believed."  That's at 17 percent for men, but it's 

16 at 43 percent for women.  So women, even in those 

17 particular -- it's just -- it's remarkable that 

18 long list, like pulling off the top few, you're 

19 actually -- they have a tremendous -- this is a 

20 lot, right?  The fact that this list is so long and 

21 these percentages are so high, there are a whole 

22 lot of reasons not to report. 
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1           DR. GALBREATH:  Absolutely.  And so, 

2 getting at those reasons has got to be central to 

3 any remedy or fix that anyone decides to put into 

4 place in the military system.  You've got to 

5 address a lot of those -- a lot of these reasons.  

6 And it's -- and, of course, these are -- this is 

7 empirically validated data.  This is the third time 

8 that we've run a lot of this information in our 

9 surveys for reasons for reporting or not reporting, 

10 and they're very often very similar from year to 

11 year as far as the outcomes of this information 

12 goes. 

13           While anecdotes are helpful in guiding us 

14 in designing questions to ask and understanding the 

15 experience of an individual victim, empirical 

16 research really gets at the heart of things and 

17 understanding the depth to which these challenges 

18 exist across a population of people.  And so, a 

19 data driven approach is the one that the Department 

20 has selected to use so that we can ensure that we 

21 are not missing anything.  We want to make sure we 

22 understand the full depth and range. 
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1           In addition to that, we also conduct other 

2 qualitative measures to make sure that we're not 

3 missing anything as well.  And DMDC conducts a 

4 variety of focus groups for us.  We also have 

5 victim sensing sessions with the Director of SAPRO 

6 so that we not -- we don't just miss this hard, 

7 qualitative data, but we also supplement that with 

8 the -- or excuse me, hard quantitative data with 

9 the qualitative data that's out there as well. 

10           CONGRESSWOMAN HOLTZMAN:  May I ask a 

11 question, please?  I'm uncomfortable with the 

12 second criterion listed on page 9:  "You felt 

13 uncomfortable making a report."  What does that 

14 mean?  What do you take from that?  Uncomfortable 

15 in what way?  You felt uncomfortable because you 

16 didn't want anyone to know, or -- I mean, is this 

17 really just another way of answering the other 

18 question?  It seems so vague. 

19           DR. GALBREATH:  There is some overlap 

20 between all of these.  I mean, I think certainly 

21 these come into play.  We've been working on fine 

22 tuning all the different response sets that are out 
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1 there, and we also have a fill in the blank box 

2 that a victim can write in their exact reason. 

3           CONGRESSWOMAN HOLTZMAN:  Okay. 

4           DR. GALBREATH:  And they do an analysis 

5 for that as well. 

6           CONGRESSWOMAN HOLTZMAN:  Just a follow up.  

7 So "you do not think anything would be done," if 

8 you take the margin of error here, that could be 

9 actually the third item, couldn't it?  "You do not 

10 think anything would be done." 

11           DR. VAN WINKLE:  So the margin of error, 

12 you mean in terms of the range? 

13           CONGRESSWOMAN HOLTZMAN:  Yeah, right.  

14 Right.  If you said that this was inaccurate by 

15 seven percent and you added plus seven percent to 

16 it, it would be your third item on the list. 

17           DR. VAN WINKLE:  I hear what you're 

18 saying.  The estimates that we provide, you're 

19 right. 

20           CONGRESSWOMAN HOLTZMAN:  No, no.  I'm just 

21 -- that's just the preliminary question because I'm 

22 going to follow it up. 
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1           DR. VAN WINKLE:  Okay. 

2           CONGRESSWOMAN HOLTZMAN:  But that's right, 

3 so that the -- if you took the margin of error 

4 here, the number could be 57 percent, and, 

5 therefore, it would be the number three item. 

6           DR. VAN WINKLE:  Okay. 

7           VICE ADMIRAL (RET.) HOUCK:  And vice 

8 versa. 

9           CONGRESSWOMAN HOLTZMAN:  Right.  It could 

10 be below, right. 

11           DR. GALBREATH:  Below. 

12           DR. VAN WINKLE:  Right. 

13           CONGRESSWOMAN HOLTZMAN:  Okay.  But all 

14 I'm saying is that that could be something related 

15 to the command structure or the military justice 

16 system or whatever. 

17           DR. VAN WINKLE:  Uh-huh. 

18           CONGRESSWOMAN HOLTZMAN:  Do you have these 

19 items further broken down by the nature of the 

20 sexual offense?  In other words, you did some 

21 interesting discussion about touching versus 

22 penetration.  "Did you not think anything would be 
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1 done?"  Is that also with regard -- and do you have 

2 that breakdown with regard to penetration versus 

3 touching? 

4           DR. VAN WINKLE:  Yeah.  So I can -- let me 

5 -- yes.  So that was about 60 percent for both 

6 unwanted sexual touching and completed.  And then 

7 it was about 40 percent for attempted when you 

8 broke that down by the behavior. 

9           CONGRESSWOMAN HOLTZMAN:  So there was the 

10 same response for sexual touching -- I mean, for 

11 touching as completed act. 

12           DR. VAN WINKLE:  Yes. 

13           CONGRESSWOMAN HOLTZMAN:  Okay.  "You do 

14 not think anything would be done."  Okay.  Thank 

15 you. 

16           PROFESSOR CORN:  So there's no -- if you 

17 answer yes to these, there's no automatic menu that 

18 brings you into providing more clarity on why.  So, 

19 for example, "you thought it was not important 

20 enough to report" would seem to me would trigger a 

21 number of follow-on questions:  why didn't you 

22 think it was important.  And then links back to 
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1 other questions, "because I didn't think anything 

2 would be done about it," "because I wanted to 

3 protect my career."  In other words, they're making 

4 a cost benefit analysis.  It's just that open box 

5 that they get to fill in the blank? 

6           DR. VAN WINKLE:  They have those choices, 

7 so those are the ones that they select.  And then, 

8 they can provide other reasons where they fill that 

9 in. 

10           But, yes, you're right.  And what we 

11 typically do is in every iteration, we fine tune it 

12 based on the comments, based on what we may need to 

13 know.  So in 2014, we'll take some of those where 

14 we need to know more information and try to get a 

15 little bit more granularity. 

16           DR. GALBREATH:  At the same time, though, 

17 it's a balancing act.  We have to be really 

18 judicious about the number of questions and how 

19 much drill down we ask a victim of sexual assault 

20 to tell us on a survey like this, because we're 

21 already -- they already have the longest version of 

22 this survey based on the skip logic that Dr. Van 
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1 Winkle talked about, is that if you say yes to the 

2 unwanted sexual contact question, you have a much 

3 longer survey than someone who says no to that.  

4 And that additional time is a lot to ask of 

5 someone.  That is, you're asking them to recall a 

6 very stressful, undesirable crime in their life, 

7 and we just don't -- we just are very judicious 

8 about how much drill down we go for. 

9           PROFESSOR CORN:  Right, but it seems to me 

10 that the tradeoff for that is if you're trying to 

11 use it to inform, you know, policy responses to 

12 figure out why somebody feels it's not important to 

13 report, then you would need to know whether or not 

14 they feel that way because they're  -- they have a 

15 lack of confidence in the response system or 

16 because they're prioritizing their confidentiality. 

17           And so, you've got 50 percent for "didn't 

18 think anything would be done," and 70 percent for 

19 "didn't want anyone to know."  And then, another 

20 one high up, "you wanted it to stay -- you were 

21 worried it wouldn't stay confidential."  They seem 

22 intertwined to me, right?  If you're worried it 
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1 wouldn't be confidential, you're instinctually not 

2 going to be thinking about I want to report this 

3 and what will be done.  Your priority is I don't 

4 want anybody to know about it. 

5           COLONEL METZLER:  Exactly.  And the 

6 understanding that there is this group of people 

7 who tell us I will never report.  I mean, we can 

8 all give an anecdotal example, one of my best 

9 friends that I've known for 27 years in the 

10 military. 

11           PROFESSOR CORN:  Sure. 

12           COLONEL METZLER:  She told me after I got 

13 this job, I was raped and I would never report.  So 

14 we have to continue to put policy in place that can 

15 reach every single one of these victims.  And 

16 there's a lot of different ways to get to them, and 

17 so there's not just one thing you can do, but you 

18 have to do a range of things to try and capture all 

19 the different motivations that victims tell us in 

20 their decision calculus.  And the nuance between "I 

21 didn't want anyone to know" and "I didn't think it 

22 would be kept confidential" are different.  They 
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1 truly are different.  They both sound the same, but 

2 they're different.  And so, in the decision 

3 calculus of every victim, we're trying to get after 

4 all of these folks.  So you're absolutely right. 

5           DR. GALBREATH:  And the words that you 

6 said have come out of my mouth more than a couple 

7 of times as far as the additional analysis that we 

8 need to do and the ability to drill down.  One of 

9 the things that we're doing to get at that is that 

10 we need a much larger sample size so that we can do 

11 these additional drill downs.  And so, that's why 

12 for the 2014 survey, we have decided to do a census 

13 of women and 25 percent of men -- a sample of the 

14 25 -- a 25 percent sample of men, which is going to 

15 essentially yield an entire sample size of about 

16 500,000.  We're going to survey a third of the 

17 active force in 2014, at least invite them to take 

18 the response.  So if we have a similar response 

19 rate, we're going to be able to do a lot of these 

20 additional analyses that you're talking about. 

21           PROFESSOR CORN:  Right.  And just to tag 

22 onto Colonel Turner, I mean, obviously we're 
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1 looking at a very specific question, which is what 

2 the proper role of the military commander, and is 

3 the current structure adequate.  So the question, 

4 "you didn't think anything would be done," without 

5 follow on is -- it leaves you kind of wanting 

6 because what you really want to know is I didn't 

7 think anything would be done because I didn't think 

8 my commander would care about it, or nobody would 

9 respond to it, et cetera, et cetera.  But that's 

10 not -- 

11           COLONEL METZLER:  And there's a logic of 

12 having that discussion about the purpose of the 

13 Panel, because it really is just looking at one 

14 aspect of a very complex problem and the    

15 decision -- 

16           PROFESSOR CORN:  The decision.  I saw your 

17 follow-on slide with the totality approach that 

18 you're using this to influence, right? 

19           COLONEL METZLER:  Right.  So it's not just 

20 one thing about the role of the commander.  There's 

21 multiple commanders, and we'll talk about that as 

22 well. 
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1           CHAIRWOMAN JONES:  One more question from 

2 Admiral Houck. 

3           VICE ADMIRAL (RET.) HOUCK:  Yeah.  So 

4 these are probably easy, and I apologize for not 

5 knowing the answer to them because I suspect at 

6 some point along the way, we've already covered 

7 them.  But what was the period of questioning for 

8 your survey? 

9           DR. GALBREATH:  It was deployed in -- 

10           DR. VAN WINKLE:  September to November.  

11 It was about a six-week period of time. 

12           DR. GALBREATH:  September, November 2012. 

13           VICE ADMIRAL (RET.) HOUCK:  And at that 

14 point, September, November of 2012, had the 

15 Department of Defense -- and I guess I'm asking you 

16 maybe, and you may or may not know.  Had the 

17 Department of Defense at that point implemented the 

18 option for individuals to request transfer and to 

19 request that an alleged perpetrator be transferred? 

20           So were those tools -- were those devices 

21 in place at the time these questions were asked? 

22           COLONEL METZLER:  Yes.  They went into 
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1 effect about nine months prior, so in December of 

2 2011 when the two directive type memorandums were 

3 signed by the Secretary of Defense on documentation 

4 retention and expedited transfer.  And at the time, 

5 expedited transfer did address the option of moving 

6 an offender as well as a victim. 

7           Recently when the Secretary of Defense put 

8 out his guidance in August, he wanted to 

9 reemphasize to leaders that we want to allow 

10 victims to choose the method of their healing, and 

11 they get choices.  But you should also consider, 

12 and it's in my policy, to consider balancing the 

13 options available and whether or not that victim 

14 may choose to heal where she is and move the 

15 offender somewhere else.  And so, yes, those 

16 policies were in place. 

17           VICE ADMIRAL (RET.) HOUCK:  But you were 

18 asking essentially then during this survey for 

19 people to talk about two things, if I understand it 

20 -- one, what's happened during the past year, and 

21 also have you ever.  Both of those were in play 

22 here.  And these changes about being able to be 
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1 transferred yourself or requesting a transfer of 

2 the perpetrator were all just sort of being 

3 implemented during the period that you were asking 

4 about.  During one of the periods you were asking 

5 about had not been implemented during the "had you 

6 ever." 

7           COLONEL METZLER:  Yes, and there were 

8 other things, too, the elevation of disposition 

9 authority.  And we looked at disposition, which is 

10 what you're looking at in some regards.  And the 

11 Secretary directed that it be elevated to an 

12 independent O-6, a more senior commander who can 

13 make that judgment. 

14           VICE ADMIRAL (RET.) HOUCK:  Yeah, that was 

15 during the summer of 2012. 

16           COLONEL METZLER:  That was in June. 

17           VICE ADMIRAL (RET.) HOUCK:  Yeah. 

18           COLONEL METZLER:  So that is -- the data 

19 from last year also includes that change.  And so, 

20 we haven't fully -- 

21           VICE ADMIRAL (RET.) HOUCK:  Well, I would 

22 take issue with that.  I'm not sure the data 
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1 includes that change because that was made in June 

2 of 2012. 

3           COLONEL METZLER:  The reporting data. 

4           VICE ADMIRAL (RET.) HOUCK:  And your 

5 survey was taken in September-ish, right? 

6           COLONEL METZLER:  Sir, our reporting data 

7 of victims who chose to report, that was part of 

8 the year that we -- 

9           VICE ADMIRAL (RET.) HOUCK:  Right.  It was 

10 all within the same period. 

11           COLONEL METZLER:  So about half or three-

12 quarters of the way through -- 

13           VICE ADMIRAL (RET.) HOUCK:  Gotcha. 

14           COLONEL METZLER:  -- the Fiscal Year.  

15 This will be the first full year where we had 

16 elevated disposition authority where we could 

17 potentially match our -- 

18           CHAIRWOMAN JONES:  But do I have this 

19 right that we still wouldn't know whether they were 

20 responding to previous sexual assaults or just the 

21 ones in the past year when they responded to 

22 reasons for not reporting? 
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1           DR. VAN WINKLE:  That would only be for 

2 those who experienced it in the last 12 months. 

3           CHAIRWOMAN JONES:  So that's clear. 

4           DR. VAN WINKLE:  Yes.  They would only get 

5 that question if they had answered it. 

6           CHAIRWOMAN JONES:  If they said it -- 

7           DR. VAN WINKLE:  Yes. 

8           CHAIRWOMAN JONES:  -- was within the last 

9 12 months.  Okay. 

10           DR. VAN WINKLE:  Yes. 

11           COLONEL HAM:  If I could point out, ma'am, 

12 we have the survey.  The full Panel members have 

13 the actual survey instrument, and we can provide it 

14 to the Subcommittee members as well.  It's an 

15 unanswered survey. 

16           CHAIRWOMAN JONES:  I'm sorry.  I didn't 

17 hear you, Colonel. 

18           COLONEL HAM:  We have the survey 

19 instrument that the full Panel members already have 

20 if the Subcommittee members are interested in it.  

21 It's an actual unanswered survey. 

22           CHAIRWOMAN JONES:  All right. 
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1           PROFESSOR CORN:  I just have -- because I 

2 think you're going to go next to the use of the 

3 information.  But in terms of the assessment of the 

4 problem where you have the unrestricted report and 

5 the delta between the unrestricted report and the 

6 number of responses to indicate that they've been 

7 victims of unwanted sexual contact, is there any 

8 way to account for the possibility that some of 

9 these reports are not -- wouldn't be credible if 

10 they had been actually reported?  That there's a 

11 subjective belief that you've been the victim of 

12 unwanted or improper sexual contact. 

13           I mean, you in the survey raised the point 

14 about attempted penetration and penetration.  And 

15 only thinking of it through the lens of somebody 

16 who teaches criminal law, I mean, that is the act 

17 element of the crime of rape or forcible sodomy.  

18 It is not the crime in and of itself.  There are 

19 other elements to it, which include a mental 

20 element. 

21           So you're defining a problem, it seems to 

22 me, without -- or maybe you have factored this in.  
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1 That's what I'm asking.  Do you factor in the 

2 possibility that some people who subjectively 

3 believe they've been victims of improper sexual 

4 contact would be cases that wouldn't even pass a 

5 probable cause analysis? 

6           DR. GALBREATH:  Of course.  I mean, that's 

7 true for anything because we know that based on the 

8 behavioral anchors in the questions, which you can 

9 review for yourself, anything -- you know, we ask 

10 did any of these things occur.  But then also part 

11 of that question is, when you did not or could not 

12 consent. 

13           PROFESSOR CORN:  Okay. 

14           DR. GALBREATH:  And so, that is -- I can 

15 tell you that having treated a number of victims on 

16 a whole range of crimes, they're very clear they 

17 understand those circumstances under which they did 

18 not and could not consent.  Now, whether it means 

19 all legal elements under the UCMJ is another issue 

20 because we can't necessarily design a question that 

21 estimates level of force or the other legal 

22 elements or circumstances that are there, because 

This meeting was not subject to the notice and open meeting requirements of the 
Federal Advisory Committee Act.

This meeting was not subject to the notice and open meeting requirements of the 
Federal Advisory Committee Act.



Meeting October 23, 2013

Washington, D.C.

1-800-FOR-DEPO

Alderson Reporting Company

Page 80

1 victims just don't check that stuff off in their 

2 mind when they're being -- when they're 

3 experiencing a crime. 

4           PROFESSOR CORN:  No, that's very helpful, 

5 that question. 

6           DR. VAN WINKLE:  The other thing to add to 

7 that is that in 2005 when we were constructing the 

8 metric for unwanted sexual contact, we constructed 

9 that in collaboration with DoD IG in order to 

10 capture those behaviors that were prohibited by the 

11 UCMJ on sexual assault.  And that was one of the 

12 concerns is to make sure that the behaviors we 

13 captured were, as best we could, would fit into the 

14 law under UCMJ. 

15           COLONEL HAM:  Ma'am, might I ask one 

16 question? 

17           CHAIRWOMAN JONES:  Sure. 

18           COLONEL HAM:  It's kind of a follow-on to 

19 something that Professor Hillman asked.  Some of 

20 the criticism we've heard in addition to the low 

21 response rate of 24 percent versus about 87 percent 

22 for the National Crime Victims Survey, and the 
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1 bounding issue of 12 months versus six months for 

2 the National Crime Victims Survey is the -- is one 

3 that you've pointed out, in fact, Dr. Galbreath, 

4 which is there's no follow up to verify the 

5 criminal event, which we understand there's 

6 multiple in-person follow-ups to verify the 

7 criminal event in the National Crime Victims 

8 Survey, so that you know you have an event, and 

9 then you can tell how many are reported.  So how do 

10 you respond to that criticism? 

11           DR. GALBREATH:  I think that as far as our 

12 survey goes, I mean, I guess that would go along 

13 the lines of if we had unlimited resources, what 

14 else could we do?  We certainly could begin to 

15 phone people that -- and do some kind of follow-up 

16 analysis with people that checked "yes" on the 

17 unwanted sexual contact. 

18           And if we worked that into our informed 

19 consent, that is certainly something that we could 

20 do.  The drawback of doing that is -- you want to 

21 get that? 

22           DR. VAN WINKLE:  I would caution against 
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1 that.  You know, part of our confidence in the 

2 estimate we get is our promise to the respondent 

3 that we will never merge identifying information 

4 with their responses.  The minute we contact them, 

5 and this is something that we face with 

6 confidential surveys.  We will sometimes get what 

7 we call hot comments, and this is something all -- 

8 DMDC conducts a number of surveys, the status 

9 reports of surveys, et cetera.  When we get a 

10 comment where they express a threat to themselves 

11 or others, we do follow up.  We take that very 

12 seriously. 

13           The minute that we use our power to 

14 connect their name and address and phone number 

15 with the responses of the survey, we have violated 

16 their privacy and confidentiality.  We go through a 

17 number of steps to ensure that we're doing that 

18 only when we absolutely have to.  The respondents 

19 do have confidence we won't ever do that.  So to 

20 follow up with them, we really -- as a researcher, 

21 I would have concern that we might lose some of 

22 that confidence that we won't violate their 
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1 identity.  These are people that don't want to be 

2 known. 

3           COLONEL HAM:  But the number is being used 

4 as a number of verified criminal events, which it 

5 isn't, which is a main criticism. 

6           DR. GALBREATH:  Oh, no.  We never say that 

7 our survey results are verified criminal events.  

8 That is not part of our voice track.  And if 

9 someone has entered into that, then that's 

10 something that -- that's also not accurate for the 

11 National Crime Victimization Survey.  There's 

12 nobody that goes out and then links that 

13 information up with a law enforcement report, and 

14 then tracks it through the system.  That does not 

15 exist. 

16           COLONEL HAM:  Not in the sense that it's 

17 reported, but that it is an offense under the law.  

18 It is an offense under the law that they're going 

19 to count.  Whether or not it's been prosecuted or 

20 whatever is another question. 

21           DR. GALBREATH:  And with that methodology, 

22 the NCVS is very good about giving you an idea for 
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1 those people whom they contact.  One of the places 

2 where the NCVS falls down where I think we have 

3 greater power is that they're very limited about 

4 who they contact.  And they contact households and 

5 people within a given household, which misses a lot 

6 of our single individuals, or people in between the 

7 ages of 18 and 24 that are not living in a 

8 household, that are in a college environment or out 

9 living on their own that might not fall into this  

10 -- into their catchment. 

11           And so, as a result I would offer to you 

12 that there are limitations within the NCVS, too.  

13 The reason why they get to quote a very high 

14 response rate is because they do call people, which 

15 is not an approach that we've taken in the 

16 Department of Defense. 

17           CONGRESSWOMAN HOLTZMAN:  Excuse me, one 

18 question.  You said that you could link up the 

19 names with -- the information with the respondents? 

20           DR. VAN WINKLE:  We never do. 

21           CONGRESSWOMAN HOLTZMAN:  But you never do.  

22 But do the respondents know that that's a 
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1 possibility, and so is that part of the reason for 

2 privacy concerns? 

3           DR. VAN WINKLE:  Well, it's not a 

4 possibility.  I mean, we just simply don't do it.  

5 DMDC uses an identification number, and that's how 

6 we link all records, so we don't ever link the 

7 name. 

8           So the respondents know it's a 

9 confidential survey, but we say in our privacy 

10 statement we will never link your name and 

11 identifying information to your responses, except 

12 in the event where you verbalize a threat to 

13 yourself or others in some of the opening comment 

14 fields.  So we provide them that promise. 

15           We can do things, and one of the things 

16 we've been working with SAPRO, we can do a lot of 

17 things using the ID, unique identifier number.  So 

18 one of the things we are interested in looking at 

19 is for those people who said they experienced 

20 unwanted sexual contact on previous surveys, what 

21 did their career trajectory look like in terms of 

22 separations, why they separated, that type of 
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1 information. 

2           We can do that without ever putting a name 

3 to that file record by using the identification 

4 number.  But in terms of is it possible, it is 

5 possible.  We will never do that. 

6           CONGRESSWOMAN HOLTZMAN:  Okay. 

7           DR. GALBREATH:  Any other questions on 

8 that one? 

9           (No response.) 

10           DR. GALBREATH:  The next slide is slide 

11 number 10.  That is the National Crime 

12 Victimization Survey.  I just wanted to -- this is 

13 offered to give you a notional understanding that 

14 the DoD is not the only environment where there is 

15 substantial underreporting.  The NCVS is offered as 

16 a notional sense of that.  It is the methodologies 

17 that they use and the methodologies that we use 

18 make our surveys largely non-comparable.  But just 

19 to give you an idea that -- just to give you proof 

20 that we're not the only ones that experience, you 

21 know, underreporting of the crime, you'll see in 

22 that Table 8 inside that box, that's the percentage 
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1 of cases that went unreported according to the 

2 victim.  They did not follow up and report those to 

3 the police. 

4           Alan, do you want take a couple?  Can we 

5 go to slide 11?  And so, as you can see -- 

6           CONGRESSWOMAN HOLTZMAN:  Do you have the 

7 numbers for men?  Could you provide them?  This 

8 only deals with women. 

9           DR. GALBREATH:  For the NCVS?  This was a 

10 summary analysis that they did just for women.  

11 They have not released a summary for men. 

12           CONGRESSWOMAN HOLTZMAN:  Okay.  Thanks. 

13           COLONEL METZLER:  That leads us to -- now, 

14 that's our definition of the problem:  high 

15 prevalence, vast underreporting, a variety of 

16 reasons for underreporting, and an understanding of 

17 the profile of this crime, which leads us to how do 

18 we as a Department intend to solve the problem? 

19           So the foundational approaches that are 

20 listed here are the types of things that we're 

21 thinking about as we build our comprehensive 

22 program.  It has to be multi-pronged or it has to 
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1 be across a range of things Professor Corn talked 

2 about, the variety of reasons.  So there has to be 

3 a number of different efforts to try and get after 

4 victim confidence.  It has to be based on our 

5 values and our team commitment and creating an 

6 environment of trust that is intolerable for the 

7 types of behaviors that happen. 

8           And the next bullet is really critical to 

9 understand that an environment in which assaults 

10 occur -- or excuse me.  An environment in which 

11 harassment is tolerated is an environment in which 

12 we know that assaults are occurring.  That doesn't 

13 mean that the person telling the inappropriate joke 

14 is the person that will commit the sexual assault.  

15 But that person who then has grooming behaviors, 

16 and they're a predator, and they're looking for 

17 victims, they may go under the radar in an 

18 environment that's tolerant of inappropriate 

19 language, inappropriate comments.  And we have to 

20 ensure that the climate is the most professional 

21 and is reflective of our values as an institution.  

22 And so, we create that non-permissive environment 
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1 for that predator. 

2           Again, we talked about the victim focus.  

3 We'll talk about that more.  Accountability is an 

4 important part of this.  We have to have 

5 accountability systems in place.  We have to be 

6 professional and confident in our investigations 

7 and in the methods by which we hold offenders 

8 appropriately accountable.  And then leader 

9 education across the board at all levels is 

10 absolutely critical to ensure that we can establish 

11 that environment.  So these are the pillars of our 

12 program. 

13           COLONEL TURNER:  Ma'am, may I ask a 

14 question? 

15           CHAIRWOMAN JONES:  Sure, Colonel. 

16           COLONEL TURNER:  When you use the word 

17 "accountability," are you talking about offender 

18 accountability, or are you also including commander 

19 accountability? 

20           COLONEL METZLER:  It's both, and I'll talk 

21 about that. 

22           So the vision that the Secretary has 
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1 published, and I'm operating at a very high level, 

2 but we know from our history that when we establish 

3 a standard and we establish a goal, and we tell our 

4 members what those values are and what those 

5 standards are, we can change behavior.  We did it 

6 with integration.  We've done it with drugs.  We've 

7 done it with the repeal of Don't Ask, Don't Tell.  

8 And we're operating on the same philosophy that if 

9 we set and enforce the standards of behavior, we 

10 can create the climate that we envision.  And this 

11 is as it's published in our strategy, and these are 

12 the words direct from the top, and Secretary Hagel 

13 takes this very seriously.  Secretary Panetta took 

14 it very seriously.  He went to the podium in 

15 January of 2012 and publicly said for the first 

16 time we have 19,000 victims of sexual assault, and 

17 something dramatically changed then because it 

18 really became an identification of a problem.  And 

19 we meet with him weekly, and I'll emphasize that, 

20 weekly.  We sit down with him every week with the 

21 service leadership, and he holds a weekly meeting 

22 to talk about all the different initiatives that 
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1 he's ordered and what we're doing. 

2           And he made some summary comments on 

3 Friday afternoon that I thought were really 

4 powerful.  He said, you know, this is isn't the 

5 most important thing we're doing in the Department 

6 of Defense, but this is about who we are as an 

7 institution.  And it was Friday afternoon, and it 

8 was 5:00, and he said, we're holding our weekly 

9 meeting at 5:00 on Friday afternoon, and it was a 

10 beautiful afternoon.  He said, but this is 

11 important.  This is what we're going to do, and 

12 we're going to continue to follow through on 

13 solving this problem.  So that has to translate to 

14 action on the ground, so how do we get there?  And 

15 that's what I want to talk about next. 

16           So what we've done is we've published a 

17 strategy.  We put that out in May.  It has a number 

18 of lines of effort, and it's very clearly 

19 articulated that we want to reduce, with the goal 

20 of eliminating, sexual assault.  And we have 

21 organized around a series of lines of effort.  

22 There are critical actors at each of those lines of 
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1 effort, and the most important line of effort is 

2 prevention.  Commanders and leaders are the center 

3 of gravity and the most important actors in that 

4 line of effort.  But this is a comprehensive 

5 approach.  It's got aggressive SECDEF oversight, 

6 and it's got aggressive Joint Chiefs oversight. 

7           If we can go to slide 14.  And really the 

8 entire focus of this effort has to be about 

9 changing the knowledge, and the skills, and the 

10 behavior, and the attitudes of our service members.  

11 We're 1.4 million in the active duty force.  We 

12 rotate about 20 percent out a year, so we're always 

13 starting over.  And we have to influence their 

14 values, their beliefs, their knowledge, and their 

15 behaviors.  And there's a number of ways you do 

16 that. 

17           So you see that on the chart.  We are 

18 engaged in a number of activities across the board 

19 from the commander and team leadership and 

20 mentoring, to communicating our professional 

21 values, to establishing the right climate and then 

22 having mechanisms in place to check that climate so 
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1 it can be assessed, it can be reported on, and the 

2 commanders can be held accountable for that 

3 climate. 

4           And I can talk about it now; I'll talk 

5 about it later.  SECDEF ordered the service chiefs 

6 to come up with a method to hold commanders 

7 accountable for this climate of dignity and 

8 respect.  And the Navy and Army have already 

9 published their guidance.  The Air Force is about 

10 to publish their guidance, and we can make that 

11 available to you.  But it's very clear that 

12 commanders will be held accountable for that 

13 process. 

14           VICE ADMIRAL (RET.) HOUCK:  Can you talk a 

15 little bit about some of the basic concepts of 

16 holding them accountable?  I mean, how is that 

17 going to work? 

18           COLONEL METZLER:  Well, I don't have all 

19 the specifics in front of me, but as I recall when 

20 I read the Navy policy and the Army policy, and you 

21 might be able to grab it.  But there are 

22 expectations on commanders, and the leadership has 
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1 now been told that these are the standards in the 

2 climate:  dignity and respect, professional values, 

3 and all the things that come along with it. 

4           VICE ADMIRAL (RET.) HOUCK:  I think it's 

5 important because having been a commander myself, 

6 it would've been my first instinct, and it was, I 

7 think, the first instinct of the people that 

8 appeared before us in September to say let me fix 

9 this.  Make me accountable.  I'll be accountable 

10 and hold me to it, and I'll fix it. 

11           But I think a question that people are 

12 going to be very interested in is what are the 

13 specifics.  What are the details about how that's 

14 going to work? 

15           COLONEL METZLER:  And we can get that to 

16 you, absolutely. 

17           CHAIRWOMAN JONES:  And the question that 

18 continuously comes up is, is your performance or 

19 your lack of performance in setting the tone from 

20 the top, is that going to matter in terms of your 

21 career path?  And how is that going to be 

22 implemented if that's part of the accountability 
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1 analysis? 

2           COLONEL METZLER:  The Army's policy is 

3 very detailed, multiple pages, and it very clearly 

4 lays out the expectations for officers and NCOs, 

5 and it tells them that they will be held 

6 accountable for their climates.  And it talks about 

7 the very things that we're talking about, the 

8 things that you'll see on the next chart about what 

9 commanders are expected to do and what leaders are 

10 expected to do. 

11           My personal feeling is when you start 

12 measuring on somebody's evaluation report, it 

13 starts to change leaders' attitudes and behaviors, 

14 and they pay attention to it.  So I think it will 

15 have a profound effect. 

16           PROFESSOR HILLMAN:  Judge Jones? 

17           CHAIRWOMAN JONES:  Yes? 

18           PROFESSOR HILLMAN:  May I ask Colonel 

19 Turner to talk about what happened at Lackland, 

20 because it goes specifically to this issue about 

21 commander accountability in an instance of a recent 

22 problem.  Or we could wait until later when we 
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1 don't have our -- 

2           COLONEL TURNER:  I'm happy to whenever  

3 you -- 

4           CHAIRWOMAN JONES:  Sure.  Why don't you go 

5 ahead, Colonel, at this point? 

6           COLONEL TURNER:  So at Lackland, after 

7 multiple instances started popping up, and so 

8 senior commanders said there is something going on 

9 here, and we need to direct further investigation 

10 and bring in an outside investigator.  That was a 

11 commander-driven authority.  At some point it 

12 became clear that there was a serious problem we 

13 needed to address. 

14           And so, there were a number of commanders 

15 disciplined in a variety of ways:  our version of a 

16 letter of censure, letter of admonishment, letter 

17 of reprimand, being fired or removed from command.  

18 Even some people who had retired who we wouldn't 

19 have criminal jurisdiction over, we still provided 

20 censures to them. 

21           VICE ADMIRAL (RET.) HOUCK:  And the source 

22 of that -- the gravamen of the censure was what?  
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1 Presumably not that you identified a problem in 

2 your unit, but that you didn't do something about 

3 it or? 

4           COLONEL TURNER:  And this is -- I think 

5 it's important to distinguish when we talk about 

6 commanders' convening authorities and unit level 

7 commanders.  Too often those are intermixed when we 

8 say we're worried about commanders.  Well, these 

9 are the lowest level commanders.  These are not 

10 convening authorities.  When the convening 

11 authority starting noticing this is when they dug 

12 down into it.  And yes, sir, that the offenses were 

13 -- none of them -- none of the squadron commanders 

14 or above were indicated to have been involved in 

15 this conduct personally, but failure to maintain 

16 good order and discipline in their unit. 

17           CHAIRWOMAN JONES:  Thank you. 

18           VICE ADMIRAL (RET.) HOUCK:  So they had a 

19 sense that something was going on and weren't doing 

20 anything about it. 

21           COLONEL TURNER:  Some of them didn't have 

22 a sense of it, and that was -- because the senior 
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1 NCOs in a basic training environment like that were 

2 so integral.  Many of our squadrons we have one 

3 officer.  That's changed.  That was part of the 

4 significant change.  And the Army is different.  

5 The Army after Aberdeen increased the number of 

6 officers.  Marine Corps as well. 

7           CHAIRWOMAN JONES:  Thank you.  I'm sure 

8 we'll want to talk some more about that, but we 

9 need to keep going here, Colonel Metzler. 

10           COLONEL METZLER:  Yes, ma'am.  And so, you 

11 could say it's a broad range of things, and I'll 

12 even identify them:  the personal values, beliefs, 

13 and attitudes.  Sex signals is a theatrical 

14 representation that the Army is teaching to 

15 thousands of soldiers.  And they hand out a booklet 

16 called Sex Rules.  And they're trying to teach them 

17 how to have healthy relationships, and make 

18 informed consent choices, and understand the nature 

19 of this crime.  And it's done in a language that 

20 they can understand the way they communicate to 

21 each other, and it is really having a profound 

22 effect on people's attitudes and their 
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1 understanding of the nature of this crime.  So it's 

2 a comprehensive approach, but -- 

3           CONGRESSWOMAN HOLTZMAN:  Why do you say 

4 it's having a profound effect?  How do you know 

5 that? 

6           COLONEL METZLER:  Well, one of the ones 

7 that was most compelling to me, I asked two of the 

8 actors what are some signs of optimism that you 

9 have that we're actually getting through to people.  

10 And they said, well, there's this one really 

11 interesting place they were at, and they do a 

12 little skit where there's a young female, and the 

13 guy is on the other side of the room, and he's 

14 pretending like he's talking to his buddies.  And 

15 everybody in the audience gets a stop sign.  And he 

16 will go in the skit from talking about it to going 

17 to get into her personal space and inappropriately 

18 touching her, and they will act out this 

19 interaction.  And again, it's very frank and it's 

20 very open, and it's just like it would happen. 

21           Well, when he's standing on the other side 

22 of the room and he started talking, "I'm going to 
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1 go get me some of that," and he's talking to his 

2 buddies, everybody in the audience raised their 

3 stop sign.  So what was so profound about that?  

4 Well, we've never seen that before.  What was it 

5 that was so profound?  Well, the leaders said 

6 that's not the way we view our fellow service 

7 members.  This is a change in attitude is this 

8 belief and behavior that we're talking to, that if 

9 leaders establish a standard and they enforce it, 

10 the troops will follow.  I've seen it in my own 

11 personal experience, and we've seen it across the 

12 board. 

13           And so, when you're out teaching, this is 

14 the nature of informed consent, this is the 

15 influence of alcohol, and these are the things that 

16 are appropriate and inappropriate, you can start to 

17 change behavior.  And so, we are seeing examples of 

18 that, and hopefully we see a complete culture 

19 shift. 

20           There's a marine who lives across the 

21 street from me, and we go to the same barber, and I 

22 asked him the questions.  He said, I was in a unit, 
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1 all women -- or, excuse me, all men, and one woman 

2 showed up.  Well, how did it go?  We have no 

3 problems.  Why?  Sergeant Major got everybody 

4 together, said she's our fellow service member, and 

5 you will respect her and treat her with dignity.  

6 Go it.  No problems. 

7           I have -- I come from a career field of 

8 mostly men, about 95 percent men, the Air Force 

9 military police.  I had one organization, it was 

10 125 men, and they were a little bit of a locker 

11 room behavior unfortunately until the one woman 

12 showed up.  And we said, here's the standard, and 

13 everybody straightened up and flew right. 

14           So leaders can establish the climate that 

15 we desire, and then when people fail to meet the 

16 values that we establish, we have to detect it, and 

17 then we have to appropriately investigate it, and 

18 prosecute it, and hold people accountable.  And so, 

19 that's the system that we've put into place. 

20           And that's why on slide 15 we're talking 

21 about commander and leader training.  So not only 

22 are we training thousands of soldiers, sailors, 
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1 airmen, and marines on these attitudes and the way 

2 to relate to each other, but we're training the 

3 leaders.  And so very succinctly, SECDEF said we're 

4 going to -- Secretary Panetta said, we're going to 

5 start at the top, and he sent Dr. Galbreath and a 

6 team out from our office before I got there to go 

7 look at the commander and senior enlisted training. 

8           Dr. Galbreath wrote a report, went back to 

9 the Secretary.  He said fix it.  And there were 

10 some good things, there were some not so good 

11 things, but we wanted to standardize it.  And so, 

12 we went out and we looked at the nature of the 

13 crime, all the things that we're talking about that 

14 we're hearing from victims, and we developed these 

15 core competencies and these learning objectives.  

16 And this is now mandated for every commander that 

17 takes command now, this will be part of the 

18 curriculum that get taught.  And it's not the Power 

19 Point briefing.  It's adult learning techniques, 

20 and acting out scenarios, and working through the 

21 problems of these types of offenses and 

22 understanding the counterintuitive behaviors of 
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1 victims and why victims behave the way they do. 

2           And then, you know, we need to go out and 

3 continue to assess that and make sure that they're 

4 doing it, that this is the system that's in place.  

5 As of 1 April this year, every pre-command course 

6 is now teaching curriculum based on what you see 

7 here. 

8           CONGRESSWOMAN HOLTZMAN:  And which 

9 commanders are subject to this training? 

10           COLONEL METZLER:  All commanders. 

11           CONGRESSWOMAN HOLTZMAN:  At every level? 

12           COLONEL METZLER:  At every level.  If you 

13 are taking command and you're going to be on two 

14 series orders as a commander.  Every service has a 

15 pre-commander training program.  I've gone through 

16 it twice to be a squadron commander and a group 

17 commander in the Air Force, two weeks, three weeks, 

18 leadership training for lawyers, personnel, 

19 everybody.  And this is a core part now of their 

20 learning. 

21           MAJOR GENERAL (RET.) ALTENBURG:  Just to 

22 be clear, you're talking lieutenant colonels or 
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1 colonels. 

2           DR. GALBREATH:  Well, that was part of our 

3 assessment is we looked at O-5 and O-6 pre-command 

4 training, but all of the services have pushed it to 

5 company level if you have company commanders. 

6           MAJOR GENERAL (RET.) ALTENBURG:  Okay.  I 

7 mean, that's a lot of people.  That's why -- 

8           DR. GALBREATH:  A lot of officer training 

9 gets this. 

10           CONGRESSWOMAN HOLTZMAN:  What happens to 

11 sergeants and lower level people?  What kind of 

12 training do they get?  Do they deal with that? 

13           DR. GALBREATH:  Yes, we assess that as 

14 well, and we went to our senior level, our E-7s, E-

15 8s, and E-9s, the people that are going to be the 

16 senior -- the expertise for the enlisted folks in 

17 the unit.  And we took a look at what they were 

18 receiving, and we aligned their requirements with 

19 the officer requirements.  So E-7, E-8, and E-9 

20 will receive this very same training if they're 

21 going to be the senior enlisted advisor for the 

22 unit. 
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1           In addition to that, all of the services 

2 have also incorporated similar learning objectives 

3 and core curricula into all the different levels of 

4 professional military education that are out there 

5 as well.  So as you grow through the service and 

6 you make a service career, you will get what airmen 

7 get.  You will get sexual assault prevention and 

8 response in airmen leadership, in NCO training, and 

9 then in senior NCO training as well. 

10           CHAIRWOMAN JONES:  Now, personally I would 

11 like a break at this point.  Can we take a 10-

12 minute break? 

13           DR. GALBREATH:  Yes, ma'am. 

14           CHAIRWOMAN JONES:  Thank you very much. 

15           (Whereupon, a recess was taken.) 

16           CHAIRWOMAN JONES:  This is exactly like 

17 court.  Everybody ready?  Great, thank you.  

18 Colonel Metzler? 

19           COLONEL METZLER:  Thank you, ma'am.  Well, 

20 up to this point, we've been talking about 

21 understanding of the problem, how we define it and 

22 how we research it, and articulate it, and how 
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1 we're trying to prevent it.  But then we also have 

2 to respond when it does occur. 

3           And so, what I wanted to talk about next 

4 on slide 16 is the response system.  And this is 

5 something that we can spend some time on.  I'm 

6 happy to take a lot of questions and we can discuss 

7 this.  But there's a lot of misinformation about 

8 what does our response system look like.  Who works 

9 for who?  What are the checks and balances?  What 

10 are the immediate things that happen when a victim 

11 reports?  To whom can a victim report?  How does it 

12 get investigated?  Who do they report to? 

13           And unfortunately that narrative right now 

14 is that it's the commander who takes the report.  

15 The commander conducts the investigation.  The 

16 commander then potentially decides how to go 

17 forward.  They select a jury, and then if they 

18 don't like the outcome, then they can nullify the 

19 outcome.  And there are some anecdotal examples of, 

20 you know, potential injustices that have been out 

21 there, and we all have some that are on the tips of 

22 tongues or in the forefront of our minds. 
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1           But what I wanted to do really is just 

2 talk through this system.  I can go in as much 

3 detail as you'd like, and it briefs best from the 

4 bottom to the top.  But if you start at the bottom 

5 and see that there is a sexual assault incident 

6 that happens, a number of functions and a number of 

7 different actors then begin a very deliberate 

8 process.  And I would note right up front, 

9 everything you see here on this chart is enshrined 

10 in our policy.  So not only do we have a strategic 

11 approach on how we're thinking about solving the 

12 problem, but we've got a foundational response 

13 system that's built in to provide care and to 

14 respond and investigate appropriately. 

15           So the first one is, does the commander 

16 take the report?  No.  Commanders don’t take 

17 reports of sexual assault.  Reports of sexual 

18 assault can be made to a SARC, to a victim 

19 advocate, and to a healthcare professional who can 

20 fill out the DD Form that's called a 2910, and it's 

21 the victim's election of how they would like to 

22 proceed, whether it's a restricted or unrestricted 
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1 report. 

2           If they make a restricted report, then 

3 things are kept confidential.  Care can be provided 

4 at the victim's request, and the victim gets to 

5 make the choices through the system on what level 

6 of care they would like.  Do they want a mental 

7 health counselor?  Do they want to see a medical 

8 provider?  Do they want a forensic exam?  Do they 

9 want to go to see a legal assistance attorney?  

10 Would like they now a special victim's counsel 

11 appointed to them?  That's in the Air Force or it 

12 would be DoD wide.  But these are choices the 

13 victim makes, and that's all triggered by the 

14 report, and the SARC is the one that takes the 

15 report. 

16           If an unrestricted report is made, then it 

17 begins notification.  And so, in the next block 

18 over, you see an operational report or a serious 

19 incident report.  The services use different 

20 terminology.  But now, for unrestricted reports, 

21 the services are reporting all the way to their 

22 chiefs of their services that they are having a 
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1 report of sexual assault, an unrestricted report. 

2           The allegation that it happens and nobody 

3 finds out about it is not accurate because this is 

4 what's happening on the ground.  When that SARC 

5 gets the report, then they call law enforcement or 

6 law enforcement gets the first report.  Law 

7 enforcement calls the SARC, and we begin a process.  

8 And an investigation is then initiated, an 

9 independent investigation by military criminal 

10 investigative organizations that do not work for 

11 the commander, on the installation, or in that 

12 chain of command.  They are independent, and they 

13 fall under their service Secretaries, to their 

14 service IGs.  Those investigators do not work for 

15 the local commander, or the installation commander, 

16 or the major command commander.  They're completely 

17 independent. 

18           Commanders cannot by policy investigate.  

19 Commanders' duty in policy is to immediately report 

20 if a victim comes to them.  So can a victim go to 

21 their commander?  Yes.  You know, if a victim came 

22 to me as the commander, Colonel Metzler, I was 
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1 assaulted.  What would you like to do?  Would you 

2 like to report it to a SARC?  Would you like to get 

3 medical care?  And we begin a process.  And the 

4 commander must notify law enforcement, and the 

5 commander must notify the SARC, and then that 

6 process begins. 

7           So to suggest that commanders are 

8 conducting investigations, that is not the case.  

9 They can't say, hey, First Sergeant, go to look 

10 into this.  They can't say, let's do a command-

11 directed investigation.  By our policy, they must 

12 be referred to an independent military criminal 

13 investigative organization -- CID, NCIS, and OSI. 

14           PROFESSOR CORN:  This is a DoD directive? 

15           COLONEL METZLER:  Absolutely.  5505.18, 

16 and we can provide that to you. 

17           MAJOR GENERAL (RET.) ALTENBURG:  And are 

18 they precluded from doing an inquiry of some type 

19 if they wanted to do that on their own? 

20           COLONEL METZLER:  Yes, they are precluded.  

21 They are precluded. 

22           MAJOR GENERAL (RET.) ALTENBURG:  They 
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1 can't do that? 

2           COLONEL METZLER:  They cannot do that. 

3           MAJOR GENERAL (RET.) ALTENBURG:  They used 

4 to do that, I mean -- 

5           DR. GALBREATH:  They can do it for any 

6 other offense. 

7           COLONEL METZLER:  They did against our 

8 policy.  Since 2005, it's been the policy of the 

9 Department that there will be no commander-directed 

10 inquiry, no 15-6 investigation, anything along 

11 those lines.  We made this substantively clear in 

12 the reissuance of both the directive and the 

13 instruction that came out just this year because of 

14 the fact that we had heard complaints that this was 

15 still ongoing.  But it's been the policy of the 

16 Department to not allow that since 2005. 

17           MAJOR GENERAL (RET.) ALTENBURG:  One 

18 question I have about this initial report.  Is 

19 there a reason you don't include -- by my account, 

20 there's eight places that a young troop could make 

21 a complaint.  They could go to an IG, they could go 

22 to a JAG, legal assistance attorney.  They could go 
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1 to the chaplain.  Those aren't official places for 

2 sex assault allegations?  Is that -- 

3           COLONEL METZLER:  That's correct.  There's 

4 a lot of charts out there that show all the people 

5 you can go to get help. 

6           MAJOR GENERAL (RET.) ALTENBURG:  I mean, 

7 they could go to a civilian authority -- 

8           COLONEL METZLER:  You're absolutely right. 

9           MAJOR GENERAL (RET.) ALTENBURG:  -- 

10 doctors, hospitals.  They could go anywhere to 

11 complain. 

12           COLONEL METZLER:  Absolutely.  When it 

13 enters our formal system is when the SARC fills out 

14 the form, we put it into our incident database, 

15 criminal investigators are notified, and a formal 

16 investigation begins.  So, you know, we get asked 

17 all the time can a chaplain take a report.  

18 Technically, no.  But if you walk into the chaplain 

19 and say, Chaplain, I'd really like to talk to you, 

20 I was sexually assaulted.  And then the chaplain's 

21 response is, well, how would you like to respond?  

22 Would you like to pray or would you like me to 
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1 contact someone that can help you?  I'd really like 

2 to talk to a SARC.  Okay then, the chaplain calls 

3 the SARC, the SARC will respond, and then that 

4 process begins, this very formal structured 

5 process. 

6           MAJOR GENERAL (RET.) ALTENBURG:  So what's 

7 important is that this destroys the myth that they 

8 have to report to a commander because they don't. 

9           COLONEL METZLER:  They don't.  In fact, 

10 no.  That is a complete myth.  By our policy, you 

11 do not report, and we do not mandate that you 

12 report, to your commander.  Now, the commander will 

13 be notified, and in this pillar here, the green 

14 one, we show that the SARCs usually work for the 

15 installation commanders.  And when they get the 

16 restricted or unrestricted reports, they report to 

17 their installation commander.  If it's a restricted 

18 report, they just give them a very generic 

19 description and no personal identifying information 

20 so we can protect the privacy of the victim. 

21           PROFESSOR CORN:  Does the DoD directive 

22 mandate the report to the SARC, the victim 
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1 advocate, or the medical professional? 

2           COLONEL METZLER:  Yes. 

3           PROFESSOR CORN:  So a company commander or 

4 a first sergeant who has a subordinate come to them 

5 and say, I was the victim of sexual assault, or 

6 maybe another subordinate say, so and so told me 

7 she was a victim of sexual assault, who does not 

8 report that to the SARC is in violation of the DoD 

9 directive. 

10           COLONEL METZLER:  The victim has control.  

11 So if I confide in a fellow service member and I 

12 tell that person I'm going to file a restricted 

13 report, there's no formal duty to report unless 

14 you're in a formal position that has a duty to 

15 report, such as a law enforcement officer. 

16           PROFESSOR CORN:  Help me understand what 

17 you mean by the one soldier comes to another 

18 soldier and says, I'm going to file a restricted 

19 report. 

20           COLONEL METZLER:  It is the victim's 

21 choice on how they would like to proceed with their 

22 care.  And we have enshrined that in our policy, 
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1 and that's the way we train it.  It becomes 

2 somewhat gray because some cultures in some 

3 services are pressing you have a duty to report.  

4 So, for example, I'll just use the Marine Corps as 

5 an example.  The Marine Corps has a very strong, 

6 passionate leadership ethos that says we will take 

7 care of our fellow marines, and we will report 

8 sexual assaults, and it's your obligation to 

9 report. 

10           The policy is that the victim chooses.  

11 The victim has control.  And when the victim goes 

12 to the SARC and elects to make a restricted report, 

13 and then the victim gets to the SARC and says, 

14 that's what's going to happen, it stays restricted.  

15 And so, we give the victims control.  Can 

16 independent information be made available to 

17 command?  Can independent information be made 

18 available to investigators?  Yes.  Could an 

19 investigation potentially even begin?  Yes, but you 

20 may not have the cooperation of the victim.  You 

21 may not have forensic evidence.  You may not have 

22 the victim's statement.  You may have no 
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1 eyewitnesses.  So it becomes very difficult then to 

2 investigate and prosecute a case like that without 

3 the cooperation of the victim.  But our victims get 

4 to decide. 

5           Do you want to add anything to that? 

6           DR. GALBREATH:  Just that if you enter 

7 into the system with a SARC, a victim advocate, or 

8 a medical provider, that DD Form 2910 is the prime 

9 thing that launches your entry into our system, and 

10 that is our record that we provide victims. 

11           There is sometimes concern about who can 

12 and cannot take a restricted report or an 

13 unrestricted report, and that's certainly something 

14 that we have worked through our policy and our 

15 reissuance of the policy this year and clarified a 

16 number of circumstances that you're talking about.  

17 What happens if this fact pattern occurs?  We try 

18 to address a number of those, and that's certainly 

19 something that we can make available to you out of 

20 our policy so that you can track it for yourself. 

21           PROFESSOR CORN:  Well, I mean, it seems to 

22 me that it's really significant when the services 
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1 are saying they're going to hold the commanders 

2 accountable in their evaluations for how they're 

3 dealing with these issues, right?  That the 

4 guidance to a junior commander, a captain, is 

5 extremely clear on what they may or may not do when 

6 they get that initial report from one of their 

7 subordinates. 

8           COLONEL METZLER:  Absolutely.  And 

9 commanders have been held accountable for failing 

10 to respond appropriately.  And I know that the 

11 services have some examples of that, and I would 

12 urge you to ask the services for those examples. 

13           COLONEL TURNER:  So in terms of 

14 accountability -- I'm sorry. 

15           CHAIRWOMAN JONES:  Go ahead. 

16           COLONEL TURNER:  If I can clarify, the DoD 

17 policy you're talking about is DoD Instruction -- 

18           DR. GALBREATH:  6495.01 or 02, and DoD 

19 Directive 6495.01. 

20           REPORTER:  I'm sorry, Dr. Galbreath, can 

21 you say those numbers again? 

22           DR. GALBREATH:  Yes.  DoD Directive 
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1 6495.01 and DoD Instruction 6495.02. 

2           COLONEL TURNER:  And in particular, you're 

3 referencing the paragraph that talks about 

4 mandatory reporting to a military criminal 

5 investigative organization by a supervisor, 

6 correct? 

7           DR. GALBREATH:  If you are in the chain of 

8 command, yes, you have an affirmative duty to 

9 report any sexual assault, restricted or 

10 unrestricted, if it comes to your knowledge.  But 

11 you have a duty to report to law enforcement. 

12           COLONEL TURNER:  And, in fact, that 

13 provision of that DoD instruction is punitive.  In 

14 other words, if you fail to do it, you can be held 

15 accountable under the UCMJ. 

16           DR. GALBREATH:  Yes. 

17           COLONEL TURNER:  Thank you. 

18           PROFESSOR CORN:  You just said any report, 

19 you must report to law enforcement or the SARC. 

20           DR. GALBREATH:  If you are in the chain of 

21 command and it comes to your knowledge -- 

22           PROFESSOR CORN:  Right. 
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1           DR. GALBREATH:  -- you must report. 

2           PROFESSOR CORN:  So if the victim says I 

3 don't want anybody else to know, you still have an 

4 obligation to at least get it to the SARC. 

5           DR. GALBREATH:  I'm sorry, we have to 

6 report it.  Yes.  Now, they could go to the SARC 

7 and elect a restricted report. 

8           PROFESSOR CORN:  I mean, that, I think, 

9 goes to General Altenburg's point that the 

10 commander under this directive doesn't have the 

11 ability to say once I'm aware of it, it's not going 

12 any further. 

13           COLONEL METZLER:  That's a true statement.  

14 The commander has a duty to report it.  And so, 

15 then that report goes to our criminal 

16 investigators, and then working side by side by 

17 judge advocates as we depict on the chart, they 

18 will develop a case.  And that case will then be 

19 presented to an elevating disposition authority at 

20 the order of the Secretary of Defense.  All of our 

21 penetrating sexual assault offenses now are 

22 provided to that special court martial convening 

This meeting was not subject to the notice and open meeting requirements of the 
Federal Advisory Committee Act.

This meeting was not subject to the notice and open meeting requirements of the 
Federal Advisory Committee Act.



Meeting October 23, 2013

Washington, D.C.

1-800-FOR-DEPO

Alderson Reporting Company

Page 120

1 authority.  It has be an O-6 or higher.  A lot of 

2 people don't understand this.  There will a report 

3 on the investigation completed with the evidence.  

4 There will be a proof analysis of the elements of 

5 proof and whether or not the prosecutor can 

6 prosecute that case that will be presented to the 

7 special court martial convening authority.  If they 

8 then decide to prefer charges, it will go to an 

9 Article 32 investigating officer, who will then 

10 conduct a probable cause determination, and then 

11 that report will be provided to the general court 

12 martial convening authority.  And all of that is 

13 independent of the unit commander who owns either 

14 the victim or the accused.  That happens 

15 independent and separate. 

16           And so, there are a lot of folks that 

17 don't understand that the investigation cannot be 

18 interfered with by the command, that the legal 

19 analysis cannot be interfered with by a command, 

20 and that Article 32 hearing officer now, by 

21 direction of SECDEF as of 1 December, will be a 

22 judge advocate.  That was the practice of the 
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1 services except for the Army, but now it's been 

2 mandated because of the special and unique 

3 circumstances of sexual assault offenses and rules 

4 of evidence regarding rape shield and 

5 confidentiality.  So that Article 32 hearing 

6 officer will now be a JAG.  And all of that happens 

7 independent of command. 

8           Well, there's other things that are 

9 happening, too.  So each of the services -- 

10           COLONEL TURNER:  Can I clarify again 

11 something? 

12           CONGRESSWOMAN HOLTZMAN:  Yes, Colonel? 

13           COLONEL TURNER:  You mentioned that 

14 someone prefers charges.  You're in a room full of 

15 lawyers.  Is it not also true that anyone subject 

16 to the Code can prefer charges?  So a military 

17 victim could prefer charges on her own or his own 

18 with or without the help of, say, a special victims 

19 counsel. 

20           COLONEL METZLER:  My lawyer is here.  Can 

21 you answer that question? 

22           MS. FRIED:  Yes.  It's true. 
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1           COLONEL METZLER:  Maria Fried is our 

2 attorney for sexual assault prevention. 

3           CONGRESSWOMAN HOLTZMAN:  But what does 

4 that mean, "prefer charges?" 

5           COLONEL TURNER:  To swear out charges 

6 against an accused. 

7           MAJOR GENERAL (RET.) ALTENBURG:  It's like 

8 an indictment. 

9           MS. FRIED:  Like criminal information. 

10           CONGRESSWOMAN HOLTZMAN:  Okay. 

11           CHAIRWOMAN JONES:  And what would happen 

12 after that was done by an individual victim, say?  

13 What system does that go to? 

14           COLONEL TURNER:  Then someone decides -- a 

15 commander decides whether or not to forward it to a 

16 convening authority, and the rest of the processes 

17 Colonel Metzler described. 

18           CHAIRWOMAN JONES:  Starts up. 

19           CONGRESSWOMAN HOLTZMAN:  So the commander 

20 could say no. 

21           COLONEL TURNER:  A commander could forward 

22 the charges to a convening authority. 
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1           CONGRESSWOMAN HOLTZMAN:  And suppose they 

2 decide, no, not to forward, what happens? 

3           COLONEL METZLER:  Well, the process is as 

4 described here.  So the special court martial 

5 convening authority is the decider for sexual 

6 assault offenses, and it is not the unit commander 

7 where the victim is assigned or where the accused 

8 may be assigned. 

9           PROFESSOR CORN:  So the DoD directive 

10 creates a mandatory charge forwarding requirement?  

11 So unlike the Code, the Code -- if I'm a company 

12 commander or if one of my subordinates swears out 

13 charges, I don't have to forward that to the 

14 summary court convening authority or the special 

15 court convening authority.  This indicates that 

16 something has created a mandatory forwarding. 

17           COLONEL METZLER:  The Secretary of Defense 

18 has directed that all penetrating offenses will be 

19 forwarded to a special court martial convening 

20 authority, a minimum O-6 or higher, independent 

21 from a more junior commander who may not have 

22 experience in this.  That commander will be the 
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1 decider, whether it's preferral or Article 32, or, 

2 if they deem that it needs to be dealt with in an 

3 administrative action, it can be returned to the 

4 junior commander for action. 

5           VICE ADMIRAL (RET.) HOUCK:  And that's 

6 what happened last June. 

7           DR. GALBREATH:  June 28th when we elevated 

8 the command authority, yes. 

9           COLONEL METZLER:  A year ago. 

10           VICE ADMIRAL (RET.) HOUCK:  Right, June -- 

11           COLONEL METZLER:  So it's been about 16 

12 months. 

13           VICE ADMIRAL (RET.) HOUCK:  Right. 

14           CHAIRWOMAN JONES:  Quick question.  Has 

15 any service person actually brought charges on his 

16 or her own? 

17           DR. GALBREATH:  I have not heard of that. 

18           MAJOR GENERAL (RET.) ALTENBURG:  I've 

19 experienced that. 

20           DR. GALBREATH:  Talk to the attorneys. 

21           MAJOR GENERAL (RET.) ALTENBURG:  I've 

22 actually many years ago sworn somebody to charges 
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1 who was not a commander, who was a defense lawyer 

2 preferring charges against a colonel who was a 

3 convening authority in a case where he was 

4 defending an officer.  And he swore out the 

5 charges, and I swore him to them, you know, as a 

6 judge advocate.  And some victims have sworn out 

7 charges against accused. 

8           I think what's important is it's true that 

9 if a victim swore charges and they went to the 

10 commander, the unit commander, the captain, the O-

11 3, he always did -- he or she always did have the 

12 discretion to say, well, this is nuts.  This is not 

13 a good charge, I'm going to throw it away.  So he 

14 does have that authority to do that.  But as -- 

15           COLONEL METZLER:  Not under this. 

16           MAJOR GENERAL (RET.) ALTENBURG:  I 

17 understand not now, but as the process evolved over 

18 the years and became much more sophisticated in the 

19 80s and much more lawyer involvement, there's not 

20 an O-3 out there I can think of that would not 

21 consult with his or her prosecutor first.  So it 

22 would always be an informed decision as to the 
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1 quality of the charge or whether it actually stated 

2 an offense or whether there was jurisdiction, 

3 because those -- even at the O-3 level work very 

4 closely hand-in-glove with their unit prosecutors.  

5 And so, there's that legal involvement that there 

6 wasn't 30 years ago. 

7           DR. GALBREATH:  And I would tell you right 

8 now that this is not a feature of the UCMJ you know 

9 about.  But now that they're represented by a 

10 special victim's counsel, that's definitely 

11 something that is within their power.  Now, one of 

12 the other things that -- 

13           CONGRESSWOMAN HOLTZMAN:  I'm just trying 

14 to understand here. 

15           DR. GALBREATH:  Yes, ma'am. 

16           CONGRESSWOMAN HOLTZMAN:  And please 

17 forgive me.  Maybe it's the time of the day, but if 

18 a victim -- let's just say if a victim swears out 

19 or prefers charges, it goes to the immediate 

20 commander.  The immediate commander thinks this is 

21 garbage.  The immediate commander does not forward 

22 it?  What is the rule now? 
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1           PROFESSOR CORN:  He's committed a 

2 violation of the punitive regulation. 

3           CONGRESSWOMAN HOLTZMAN:  No, because I was 

4 under the impression that somehow the local 

5 commander, when charges are being preferred, not 

6 when someone is reporting it, but when charges are 

7 being preferred, he or she doesn't have to act on 

8 that. 

9           COLONEL METZLER:  I think under that fact 

10 pattern, what you effectively have is, if I'm a 

11 victim and I've gone to my subordinate commander, 

12 who is an O-3 or O-4, not an O-6 or even O-5, and I 

13 say, I'm a victim of rape, now I have a formal 

14 complaint to the command, and he has a duty to 

15 report it to the criminal investigator, and he has 

16 a duty to report it to the SARC. 

17           CONGRESSWOMAN HOLTZMAN:  Okay. 

18           COLONEL METZLER:  And it's an immediate 

19 duty. 

20           CONGRESSWOMAN HOLTZMAN:  Okay. 

21           COLONEL METZLER:  So by policy, you must 

22 report it.  So even under that circumstance, you 
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1 would not have a commander that could say, no, I'm 

2 not going to report it. 

3           CONGRESSWOMAN HOLTZMAN:  Okay.  That's 

4 just what I wanted to clarify. 

5           MAJOR GENERAL (RET.) ALTENBURG:  And as a 

6 practical matter, he couldn't trash the charges 

7 either.  I mean, he'd have to -- he may not believe 

8 in them, and he could just forward them without a 

9 recommendation, but he would have to forward them 

10 to somebody. 

11           COLONEL METZLER:  But under our current 

12 policy, that's exactly what would be required. 

13           CONGRESSWOMAN HOLTZMAN:  Okay, thank you. 

14           CHAIRWOMAN JONES:  Liz? 

15           PROFESSOR HILLMAN:  Just to -- 

16           COLONEL METZLER:  Yes, go ahead. 

17           PROFESSOR HILLMAN:  I'm sorry, sir.  Let's 

18 set aside the fact that I can't begin to understand 

19 this chart, so I have no comprehension there. 

20           (Laughter.) 

21           PROFESSOR HILLMAN:  But to what extent do 

22 the troops understand how this works? 
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1           COLONEL METZLER:  Do you want to talk 

2 about the response to the survey? 

3           DR. GALBREATH:  The challenge is that the 

4 newer you are, the younger you are, the less likely 

5 that you're going to have knowledge about how the 

6 whole system works.  And I think that that was one 

7 of the things that when I think Ms. Devins and I 

8 were first starting out in the SAPRO policy in 2005 

9 and in 2006 and '07 when we first came to this, we 

10 began to realize that this is a very complex system 

11 and the redress possibilities that are out there. 

12           And so, we began to look for ways that we 

13 could involve more legal advice counsel to folks.  

14 And so, I think the crowning achievement after a 

15 while is finally this special victim's counsel 

16 because we know that our victim advocates and our 

17 SARCs are not attorneys and they're not trained to 

18 be.  They're not trained to provide legal counsel, 

19 but they could connect folks with services.  And 

20 one of those was a legal civilian attorney that 

21 they could get some consultation.  But now with the 

22 assignment of the special victim's counsel, the 
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1 full range of possibilities under UCMJ will be 

2 known to a victim at least to be able to talk 

3 through with their special victim's counsel, kind 

4 of go through and say what sounds right for me. 

5           So prior to this, I would say prior to 

6 this new policy, your knowledge is directly related 

7 to whether or not you reported it and you were able 

8 to consult with somebody that knew about these 

9 courses of redress.  Now you will get this 

10 initially and up front. 

11           COLONEL METZLER:  And as well we're 

12 training every new troop, so as soon as -- every 

13 single soldier, sailor, airman, marine, in the 

14 first 14 days on active duty, they need to get 

15 briefed on sexual assault policy.  They get briefed 

16 on the response systems that are available to them, 

17 what's appropriate and what's inappropriate.  And 

18 then the experience and training, they don't retain 

19 it because they're drinking from a fire hose, so 

20 you got to come back a few weeks later, and they're 

21 doing that as well, and they're annual 

22 requirements. 
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1           We get very high, in the 90 percentile 

2 range of feedback via our survey instruments that I 

3 know the policy, I got trained on the policy, I 

4 know who my SARC is, and I know who the restricted 

5 and unrestricted reporting officers are.  So our 

6 troops tell us that they understand the reporting 

7 options available to them. 

8           VICE ADMIRAL (RET.) HOUCK:  Is there a 

9 requirement after boot camp or after basic, they 

10 get it once, they get it twice, and then they get 

11 to their unit for the first time.  Is there a 

12 requirement that they get -- because there's the 

13 schoolhouse phenomenon, right, then there's the 

14 real world phenomenon when you get to your unit.  

15 And what are the requirements for then? 

16           COLONEL METZLER:  They get it at annual 

17 training.  You get it at PME.  Before you get to 

18 your unit, when you go to your advanced school 

19 after basic, you'll also get it there, so that's 

20 your school where you're going to learn whether 

21 you're going to be a police officer, or a criminal 

22 investigator, or you're going to be a cook, or, you 
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1 know -- 

2           VICE ADMIRAL (RET.) HOUCK:  School, 

3 school, school, and then real world when you're 

4 with real fellow personnel. 

5           DR. GALBREATH:  And so, then you receive 

6 your annual refresher training.  You'll receive it 

7 in your professional military education as you 

8 advance through your rank and your career, and a 

9 number of other opportunities that might be 

10 presented through Sexual Assault Awareness Month or 

11 other things that are there. 

12           COLONEL METZLER:  And pre-deployment 

13 training. 

14           DR. GALBREATH:  Pre-deployment training.  

15 I'll tell you right now is if you were to go and 

16 you were to talk to the folks on active duty right 

17 now, the vast majority of them would say I received 

18 not only one briefing on sexual assault this year, 

19 I received two, or three, or four. 

20           VICE ADMIRAL (RET.) HOUCK:  No doubt.  No 

21 doubt. 

22           DR. GALBREATH:  And so, that presents its 
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1 own challenges, but -- well, we won't go there. 

2           COLONEL HAM:  Some units have it made it 

3 part of their in-processing now when you're going 

4 into a unit and you have to -- you know, you have 

5 to go pick up your, what's called TA-50, your 

6 combat equipment.  Now you have to go get another 

7 sexual assault and harassment training course as 

8 part of your in-processing checklist before you're 

9 fully integrated into the unit. 

10           COLONEL TURNER:  So also, Article 137 of 

11 the UCMJ sets forward certain requirements about 

12 when somebody is trained about the UCMJ, initial 

13 entry on active duty, initial entrance into a duty 

14 status or Reserve component, and a variety of other 

15 terms. 

16           COLONEL METZLER:  Now, one of the things 

17 that we want to make sure is the system is actually 

18 working.  So what we've structured here is that the 

19 first responders and all actors along the bottom, 

20 there are a series of cross-functional -- the 

21 bubbles represent these cross-functional 

22 capabilities and mechanisms that are available to 
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1 victims that hold the system accountable.  And 

2 then, one of the pillars that we're showing on the 

3 far right, second from the right, the blue pillar, 

4 is an oversight report. 

5           Well, the marines came up with an eight-

6 day report.  Within eight days, the first general 

7 officer in the chain of command will be briefed on 

8 the initial response:  what happened, did they get 

9 a SARC, did an investigation begin, did they get a 

10 safety brief, did they get a protective order.  

11 There are some elements of the Marine Corps eight-

12 day report that immediately holds commanders 

13 accountable a the general officer level. 

14           We've been doing that for years on suicide 

15 briefs and death briefs where the commander of the 

16 individual has to go report up the chain of 

17 command.  And commanders get very focused on all 

18 those variables and all those factors when they 

19 have to deal with casualties or suicides and when 

20 they have to go brief the general officers. 

21           So this is something the marines did.  The 

22 Navy and the Air Force started doing it.  And we 
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1 said, you know, this looks like a best practice 

2 that we want to make a common practice.  We're 

3 currently staffing the policy.  In fact, Diana 

4 Rangoussis is our Chief of Policy.  We're working 

5 on it right now.  We expect to have this out within 

6 a month that will standardize this process across 

7 the Department of Defense.  And within 30 days, the 

8 initial response elements that you see here will be 

9 briefed to that first general officer in the chain 

10 of command to include did they get a protective 

11 order, did they get a safety assessment, did they 

12 request an expedited transfer? 

13           So the things that victims have control 

14 over and the things that victims get to decide 

15 about, we're going to hold commanders accountable 

16 to make sure that they're doing that and making 

17 those services available to victims.  And we're 

18 going to do that within 30 days.  I think along 

19 with the evaluation report, this will have a 

20 profound effect on the behavior of commanders.  We 

21 train them about it, but then when you get a 

22 victim, now you have to do it.  And I got trained 
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1 on casualty affairs, but then when I had real 

2 casualties, I got really good and understood what I 

3 needed to do as a commander to deal with a casualty 

4 in my unit. 

5           So we hold them accountable in this kind 

6 of a process in that first 30 days.  So the 

7 immediate response is responding the way we wanted 

8 to.  And then, we show the case management group 

9 that that's top bubble, within 30 days, the case 

10 management group, that's the installation 

11 commander, and now all of the players across the 

12 bottom are going to be in the room and they're 

13 going to be talking about every case.  And within 

14 72 hours after the case management group meets, the 

15 victim is supposed to be briefed on the outcome of 

16 the case management group:  what's going on with 

17 your case, where are we at in the process, and are 

18 there other choices that you'd like to make.  They 

19 can make an expedited transfer decision months into 

20 the process.  You know what?  I've been through a 

21 little pain and suffering.  I would like an 

22 expedited transfer now. 
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1           So all of these mechanisms are in play 

2 from the response coordination, the victim 

3 advocacy, and medical care bubble you see there.  

4 All of that is happening.  We have the special 

5 victim's counsel now that is a really powerful tool 

6 that empowers victims.  The Inspector General is 

7 available for allegations of reprisal.  We're doing 

8 climate assessments.  The SECDEF ordered that those 

9 climate assessments now will be elevated to the 

10 next echelon of command.  This is, again, another 

11 significant change in the way we're assessing 

12 climate. 

13           By law, every commander will get a climate 

14 assessment within 120 days of taking command and 

15 annually thereafter.  Now, under the SECDEF's 

16 order, that climate assessment will be forwarded to 

17 the next echelon of command.  That didn't used to 

18 happen.  So now, when that commander is going to 

19 fill out their performance report and they've been 

20 told to consider the climate in your response to 

21 this incident, now we've got an instrument, a tool, 

22 that could be given to that more senior commander.  
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1 And they can get feedback on what's going on in the 

2 environment, and they can assess what's going on. 

3           So we really are putting a structure in 

4 place, again, calling it checks and balances, to 

5 hold the entire system accountable to make sure 

6 that it's working the way it needs to work.  And 

7 then, let's get to the one that everybody talks 

8 about, the unit commander. 

9           PROFESSOR CORN:  Can you just explain the 

10 case management group to me again?  That's 

11 installation level? 

12           COLONEL METZLER:  It's installation 

13 commander level.  It's in our policy as well, our 

14 DoD instruction.  And every 30 days, all the actors 

15 that are responsible for providing care in response 

16 to a case of sexual assault will be reviewed by the 

17 case management group. 

18           PROFESSOR CORN:  Is the general court 

19 martial convening authority part of that group? 

20           COLONEL METZLER:  No.  That is happening 

21 at a higher level.  It's usually installation 

22 level. 
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1           DR. GALBREATH:  SARC, criminal 

2 investigator, staff judge advocate, medical 

3 providers, unit commander that belongs to the 

4 victim, unit commander that belongs to the subject. 

5           PROFESSOR CORN:  First level unit 

6 commander. 

7           DR. GALBREATH:  Right. 

8           PROFESSOR CORN:  But the disposition 

9 authorities are not part of that. 

10           COLONEL METZLER:  No. 

11           MAJOR GENERAL (RET.) ALTENBURG:  It sounds 

12 very similar to the FACs they used to have in the 

13 70s and 80s when we were trying to get a handle on 

14 child abuse.  That was the community -- 

15           DR. GALBREATH:  It's somewhat similar to 

16 the Family Advocacy Committee, yes, exactly. 

17           CHAIRWOMAN JONES:  Can I just -- two quick 

18 questions. 

19           COLONEL METZLER:  Yes, ma'am. 

20           CHAIRWOMAN JONES:  And maybe you're going 

21 to get to this later.  We've asked this before as 

22 well.  Is there some notion of going back at the 
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1 appropriate moment and doing the equivalent of a 

2 satisfaction survey from the victims? 

3           DR. GALBREATH:  That is an issue that both 

4 Ms. Devins and I have been working very, very hard 

5 on for a number of years.  There is a -- there is 

6 some institutional resistance to doing that that we 

7 are going to overcome.  The institutional 

8 resistance focuses on this idea of at what point is 

9 it appropriate to engage a victim in the system and 

10 to ask them about their satisfaction with the 

11 services that they're receiving? 

12           CHAIRWOMAN JONES:  Well, special victim's 

13 counsel may help that whole issue. 

14           DR. GALBREATH:  Agreed.  So we have -- and 

15 then the other issue is, who is going to do it?  So 

16 given that set of circumstances, that has been the 

17 roadblock that we have hit every single time that 

18 we have tried to implement a victim satisfaction. 

19           Right now, we get a bit of information 

20 from the survey, from the Workplace and Gender 

21 Relations Survey, from those folks that have used 

22 those services.  We are going to this year be 
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1 designing a victim feedback quality assurance 

2 process.  And that is something that I have on my 

3 radar to do for General Patton during Fiscal Year 

4 '14, and to design something where we go in at an 

5 appropriate time maybe initially, maybe in the 

6 middle, and then maybe at the end. 

7           Giving access to victim names and 

8 information has been a challenge up to this point 

9 because the MCIOs pulled that, and we have not been 

10 granted access to that.  But now that we have the 

11 Defense Sexual Assault Incident Database in our 

12 office, we know who our victims are.  And I want to 

13 design a process, and and like I said, it's not in 

14 place yet.  But I want to design a process that 

15 would -- that is sensitive to the victim's needs, 

16 that is not intrusive, but also comes with some 

17 benefit from being able to -- by allowing contact.  

18 And that is that we're going to have -- I would 

19 like to design a system where a licensed provider 

20 or a trained individual contacts the victim and not 

21 only asks what is your experience with these 

22 services, but what else can we do for you that's 
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1 not happening now.  And then, hopefully design some 

2 kind of of a feedback mechanism where we would be 

3 able to provide that information back to the 

4 services for resolution. 

5           CHAIRWOMAN JONES:  Another.  We hear a lot 

6 about Secretary of Defense, SECDEF, instructions, 

7 which are not law, which are not amendments to the 

8 Uniform Code of Military Justice.  I'm sure 

9 everybody obeys them.  This is the military.  But 

10 nonetheless, so when do you decide something is so 

11 important and it's working?  Isn't it necessary to 

12 give everyone comfort that this is going to 

13 continue to suggest that there may need to be an 

14 amendment to the UCMJ, or are these just -- in 

15 other words, there's a bunch of wonderful programs.  

16 I think a lot of them are pilots still, and I 

17 wouldn't imagine you're going to be elevating 

18 anything like that to a proposed amendment to the 

19 UCMJ. 

20           But what would you contemplate as 

21 something you would want to think about in terms of 

22 amending the UCMJ, so that everybody knows this is 
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1 something that is now law? 

2           COLONEL METZLER:  It is an interesting 

3 discussion to decide when we propose legislation 

4 and where we want to, and clearly making changes to 

5 the manual has to come to through our executive 

6 order.  It is not something that we can do in 

7 policy. 

8           But there are a number of things that 

9 we've proposed to the Congress because they're so 

10 important we want to enshrine them in law.  So one 

11 example is the special victim's capability or 

12 investigators and prosecutors, specially trained, 

13 certified -- specially selected, specially trained 

14 and certified prosecutors.  And we wanted that to 

15 be enshrined in law because we consider it so 

16 important to the independent investigation and 

17 prosecution of these cases. 

18           CHAIRWOMAN JONES:  Is Secretary Panetta's 

19 elevation already in the UCMJ, or is that proposed? 

20           DR. GALBREATH:  That was an executive 

21 order, wasn't it? 

22           COLONEL METZLER:  That was done by policy, 
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1 right, Maria? 

2           MS. FRIED:  That was done by policy. 

3           COLONEL METZLER:  By policy. 

4           MS. FRIED:  We had that authority through 

5 the UCMJ. 

6           COLONEL METZLER:  Right. 

7           MS. FRIED:  To do that, I thought there 

8 was some legislation pending. 

9           DR. GALBREATH:  Oh.  Our executive order 

10 for Military Rule of Evidence 514 was an addition 

11 that was done through EO. 

12           MS. FRIED:  Right. 

13           COLONEL METZLER:  So understanding what 

14 you're trying to get done lends itself to different 

15 mechanisms to do it.  Sometimes we can do things in 

16 policy, but we choose to do them in legislation.  

17 I'm sorry, Maria. 

18           MS. FRIED:  I was just going to say, a lot 

19 of what's already being done in the SAPRO world is 

20 already part of Title 10.  And things that military 

21 justice by statute being UCMJ, so it depended on 

22 what it is we were talking about. 
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1           So if it's a change to military justice 

2 policies, that would be done in the UCMJ.  If it's 

3 a change to commander accountability, that could be 

4 something that would change through Title 10, you 

5 know, as laid out in the legislation. 

6           COLONEL METZLER:  I certainly think that 

7 the -- while the courts have come back and designed 

8 a rule of engagement for special victims counsel 

9 and where they may have standing to argue on behalf 

10 of the victim, I think that that would definitely 

11 be an issue that could be incorporated into the 

12 UCMJ so that there are clear rules of engagement 

13 where they can and what their abilities are under 

14 law, and so that we don't have to worry about 

15 interpretations and court findings, along those 

16 lines. 

17           MAJOR GENERAL (RET.) ALTENBURG:  And I 

18 think it's important to understand that there are 

19 violations of law other than the UCMJ for people in 

20 the military.  And service regulations -- Army, Air 

21 Force, Navy -- and DoD directives, if they state 

22 that they're punitive, then to violate that is a 
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1 crime that can be prosecuted under Article 92, as 

2 opposed to just regulations that tell you, you 

3 know, give general policy guidance.  So when 

4 they're made punitive regulations, then they are -- 

5 it is like a crime.  I mean, it is like a law that 

6 someone is breaking. 

7           COLONEL METZLER:  Well, and then    

8 there's -- 

9           MAJOR GENERAL (RET.) ALTENBURG:  And the 

10 flip side of putting everything in the UCMJ is the 

11 more you put in statute, the more difficult it is 

12 to modify.  And we saw what happened with Article 

13 120 in 2006 and all the unintended consequences and 

14 permutations of changing the law, and then having 

15 to go back and change it again five years later. 

16           And so, I think there's a default position 

17 of trying to do everything possible within the 

18 departments.  If that's not enough, go to the 

19 executive order.  And when you really need to do it 

20 and you're willing to live with the consequences of 

21 it for 10 or 20 years, then go ahead and get the 

22 legislation.  And there are lots of issues that 
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1 probably ought to be changed in the legislation and 

2 the UCMJ.  It's ready for modification, but the 

3 nuances of that are considerable. 

4           COLONEL METZLER:  And you need to be very 

5 precise about the effect that you're trying to get.  

6 So, you know, one of the things that came out of 

7 Lackland was some of the prosecutions were under 

8 Article 92 for violation of an order, and the 

9 maximum punishment was set.  Well, they couldn't 

10 prove a sexual assault offense, but they violated 

11 some order that was a standing order for the 

12 relationship between a trainer and a trainee. 

13           But potentially we may want to have more 

14 strict punishments, so there's legislation now 

15 being suggested that we should codify as a criminal 

16 offense the relationship between a trainer and a 

17 trainee, define it, and then it could be punished a 

18 different way, and we might have more severe 

19 punishment.  But those are some of the types of 

20 things that had to be considered. 

21           So just the suggestion to make something a 

22 law, we have to figure out what we are trying to 
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1 get to and why.  And we have those discussions 

2 frequently about can we do this in the policy.  Is 

3 it best to do it in executive order?  Is it best 

4 done by law? 

5           CONGRESSWOMAN HOLTZMAN:  Along -- I'm 

6 sorry. 

7           MS. FRIED:  The purpose of the executive 

8 order, a lot of that goes to procedure and maybe 

9 practice, whereas that could change to, like, a 

10 portion of UCMJ would require legislation, like the 

11 change in Article 60, which the SECDEF proposed.  

12 That's got to be done through legislation.  And 

13 that will be a direct change to the UCMJ. 

14           CONGRESSWOMAN HOLTZMAN:  Do we have a 

15 list, by the way, Colonel Ham -- I'm not asking 

16 you, Colonel -- of the legislative proposals that 

17 the military has made to Congress at this time?  

18 Are we supposed to be making recommendations with 

19 regard to those? 

20           COLONEL HAM:  That's up to the Panel 

21 Chair.  It says that -- 

22           CONGRESSWOMAN HOLTZMAN:  But do we have 
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1 those? 

2           CHAIRWOMAN JONES:  I mean, I would like to 

3 have it, absolutely. 

4           CONGRESSWOMAN HOLTZMAN:  Do we have it?  

5 It might be a good idea to get those 

6 recommendations for whatever the legislative 

7 process is. 

8           CHAIRWOMAN JONES:  I think we're all aware 

9 of the Article 60 one, but beyond that, I'm not 

10 sure how much else we're aware of. 

11           CONGRESSWOMAN HOLTZMAN:  Right. 

12           COLONEL HAM:  That come from the 

13 Department, okay. 

14           CONGRESSWOMAN HOLTZMAN:  May I ask a 

15 couple of questions about this chart?  First of 

16 all, inspectors general, they look at retaliation 

17 issues.  What do they do with the -- do they do an 

18 investigation?  How do you trigger the inspector 

19 general?  I mean, can the victim say I've been 

20 retaliated against, I need help?  Who does the 

21 victim go to? 

22           COLONEL METZLER:  They have direct 
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1 recourse to go to the inspector general. 

2           CONGRESSWOMAN HOLTZMAN:  But they may 

3 never have heard of an inspector general, so -- 

4           DR. GALBREATH:  There is a lot of 

5 information.  I mean, yes, you're right, they 

6 might've never heard of it, but there's a lot of 

7 information about a base about -- around the base 

8 about fraud, waste, and abuse.  If you're -- if 

9 you've experienced retaliation or reprisal, you can 

10 go -- here is the name, here is the number, this is 

11 where you go. 

12           CONGRESSWOMAN HOLTZMAN:  All right.  And 

13 so, if the inspector general issues a report on 

14 retaliation, where does that go to? 

15           DR. GALBREATH:  It depends on the service, 

16 but typically on an Air Force base, it would go to 

17 the wing commander. 

18           COLONEL HAM:  But it also goes in the 

19 defense consolidated investigation, the OIG. 

20           CONGRESSWOMAN HOLTZMAN:  Well, what I'm 

21 thinking about is suppose there's an issue about 

22 the commander himself or herself.  Where does that 
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1 go?  And the IG finds out an issue of retaliation.  

2 Where does that go to? 

3           COLONEL METZLER:  It would go to a 

4 superior commander. 

5           CONGRESSWOMAN HOLTZMAN:  The IG needs to 

6 do that. 

7           COLONEL METZLER:  Yes. 

8           DR. GALBREATH:  Yes. 

9           COLONEL METZLER:  Yes. 

10           CONGRESSWOMAN HOLTZMAN:  Okay.  And then 

11 the climate assessments and performance 

12 evaluations.  I agree performance evaluations are 

13 crucial, but what climate assessments -- what is 

14 the commander supposed to do?  Is the commander 

15 given a list, like a checklist, about what you're 

16 supposed to do in terms of training or creating a 

17 climate that's appropriate? 

18           DR. GALBREATH:  Yes. 

19           CONGRESSWOMAN HOLTZMAN:  Or is this just 

20 left up to chance?  I mean, how does this work? 

21           COLONEL METZLER:  It's a very deliberative 

22 process.  When you -- through your development as a 
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1 junior officer, you are singled out as somebody 

2 that could compete for command.  And if you don't 

3 have a record that supports even competing for 

4 command and getting on a command list, you're not 

5 going to be there.  Then you have to be 

6 competitively selected to be on the command list, 

7 and then you have to be hired because usually 

8 there's two to three times as many people qualified 

9 for command as those that get hired. 

10           So there is a betting process of people 

11 that understand leadership and understand how to do 

12 this.  Then you go to an incredible number of 

13 courses from your company grade level training to 

14 your field grade level training as a field grade 

15 officer, Command and Staff College.  You spend an 

16 entire year learning about and studying command.  

17 Then you go to pre-command training.  So there is 

18 an extensive development of officers to go into 

19 command, and so all of the issues that we talk 

20 about about establishing climate or something, that 

21 you get about 12 years of development before you 

22 take your first command, at least in the Air Force 
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1 at the O-4 or O-5 level of command. 

2           CONGRESSWOMAN HOLTZMAN:  So the issue of 

3 sexual -- how you deal with sexual assault is going 

4 to be part of the evaluation for a command -- 

5           COLONEL METZLER:  Yes. 

6           CONGRESSWOMAN HOLTZMAN:  -- for promotion 

7 all the way through.  I mean, what are those 

8 standards?  Is it written down someplace? 

9           COLONEL METZLER:  Well, it's some of those 

10 core competencies and learning objectives that we 

11 just showed you.  But there's a wide range.  I 

12 mean, even some of the people around the table 

13 probably taught at some of these courses. 

14           VICE ADMIRAL (RET.) HOUCK:  I mean, I'd go 

15 back to -- you mentioned earlier that there are -- 

16 that the services have recently come out with 

17 directives about this.  And I think that's what we 

18 need to see. 

19           COLONEL METZLER:  Yes, agreed. 

20           VICE ADMIRAL (RET.) HOUCK:  To see what 

21 the policy is about what are you required to do as 

22 a commander to create a climate that's appropriate 
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1 for preventing sexual assault, and then how are you 

2 going to be held accountable if you don't do it? 

3           COLONEL METZLER:  Exactly. 

4           DR. GALBREATH:  And to answer your 

5 question about what do you when you get these 

6 survey results of your unit.  We wrote -- through a 

7 collaborative process this summer, we rewrote some 

8 of the questions that are out there.  But when you 

9 take the Defense Equal Opportunity Climate Survey, 

10 the DEOCS, not only are you given the results, but 

11 you're also given basically a number of ideas or 

12 things that you can do to improve the information 

13 that -- 

14           CONGRESSWOMAN HOLTZMAN:  You, meaning the 

15 commander of that unit. 

16           DR. GALBREATH:  The commander of the unit 

17 to do.  And it's very step wise.  As a matter of 

18 fact, I just went through and revised the newest 

19 version that's going to go back to a commander, and 

20 I have places where here's how to understand your 

21 data.  Look here, look here, look here.  Once you 

22 look at that, now go down to this list below of 
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1 things, and some of these will apply more than 

2 others, and here's how to evaluate what to do next. 

3           PROFESSOR CORN:  And commanders, they just 

4 don't kind of wander around trying to figure out 

5 how to satisfy their training obligations.  They're 

6 given training obligations that they're evaluated 

7 on, and they rely on either pre-planned packages 

8 for that training or they go to subject matter 

9 experts.  So I could see a company commander, a 

10 captain at an Army installation going to the SARC 

11 and saying, I need to do for my unit the required 

12 training in this area.  Would you come and do a 

13 class for my soldiers to satisfy this requirement. 

14           CONGRESSWOMAN HOLTZMAN:  Well, that's what 

15 we need to see.  We don't know what's happening at 

16 that level.  We don't know what they're being told 

17 they have to do.  We don't know what they're being 

18 told. 

19           DR. GALBREATH:  Services will all respond 

20 to you if you request with packages, with their 

21 latest training.  The Army has a standardized 

22 approach that's created through training and 
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1 doctrine command.  The Navy, the Marine Corps, and 

2 Air Force all have the latest, greatest products 

3 that they use to train folks with. 

4           VICE ADMIRAL (RET.) HOUCK:  We are 

5 requesting. 

6           DR. GALBREATH:  Okay.  All right. 

7           VICE ADMIRAL (RET.) HOUCK:  Through our 

8 staff director, so we can see that.  Yes. 

9           CHAIRWOMAN JONES:  We've already asked. 

10           VICE ADMIRAL (RET.) HOUCK:  Right. 

11           CHAIRWOMAN JONES:  Yeah. 

12           CONGRESSWOMAN HOLTZMAN:  But let me just 

13 ask you this question.  So suppose there's an 

14 incident in a unit.  What does the commander do?  

15 Someone says a rape has taken place and for some 

16 reason it's quite public, and it's been publicly 

17 reported.  What is the commander supposed to do?  

18 Are there instructions about what's to happen? 

19           DR. GALBREATH:  Yes.  If you look at the 

20 back of DoD Instruction 6495.02, there is a 

21 checklist of what you're supposed to do next, all 

22 the things that you have to address and whether or 
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1 not you're a commander of the victim or the 

2 commander of the perpetrator.  Very clear.  And the 

3 services have taken that checklist and incorporated 

4 it into their own service commanders guides for 

5 sexual assault prevention and response where they 

6 can literally go down the list.  They're very nice, 

7 very good looking, laminated kinds of things, and 

8 they've also been digitized as well so you can pull 

9 it up on your iPad. 

10           CONGRESSWOMAN HOLTZMAN:  Well, presumably 

11 we'll see that some time. 

12           DR. GALBREATH:  Yeah. 

13           CONGRESSWOMAN HOLTZMAN:  Thank you. 

14           COLONEL TURNER:  Ma'am, may I? 

15           CHAIRWOMAN JONES:  Yes. 

16           COLONEL TURNER:  Thank you.  So I just 

17 want to dig a little bit more.  You talked about 

18 the survey results of the unit.  That's the unit 

19 crime assessment, that you've added sexual assault 

20 language to, correct? 

21           DR. GALBREATH:  Yes.  We've added the 

22 questions.  We started off with a -- about a couple 
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1 of questions in April of 2012.  After a year of 

2 looking at the results of that data, I decided that 

3 it wasn't giving us enough.  And so, I got the 

4 services together and in a collaborative process 

5 this summer, we designed more detailed questions, 

6 questions that would give commanders more 

7 understanding on where they're doing well and where 

8 they need improvement.  And then, in addition to 

9 that, we also put together this commander's guide  

10 -- I mean, the Commanders Results Guide as well, 

11 and that's going to roll out on the 31st of October 

12 of this year. 

13           COLONEL TURNER:  Okay.  Two other sets of 

14 questions in that regard.  I understand at least 

15 for a while the Army and the Navy were doing 

16 something called 360 degree reviews or leadership 

17 mirrors surveying a unit and getting feedback.  Do 

18 you know if those instruments are still being used, 

19 and do they include any of this kind of activity? 

20           DR. GALBREATH:  A 360 eval is 

21 traditionally, if you do it in the civilian world, 

22 is not so focused on specific policies, but rather 
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1 on a leadership style, and also an interaction 

2 style.  And you ask a number of people that 

3 immediately work for you how -- to take a survey 

4 about how well you're doing and how well you do 

5 certain things in general. 

6           COLONEL TURNER:  But would it not elicit 

7 comments or could it elicit comments on a hostile 

8 work environment? 

9           DR. GALBREATH:  Oh, absolutely, yes.  That 

10 is definitely a component of that, and you'll get 

11 that from the people that are asked to take your 

12 survey. 

13           COLONEL TURNER:  But you don't know if 

14 that's currently -- 

15           DR. GALBREATH:  But as far as how the Army 

16 is designing their 360 eval and what they do and 

17 whether that -- there's any specific SAPRO 

18 questions in there, that we do not know. 

19           COLONEL TURNER:  Then lastly, I would 

20 assume that the survey, because you don't want to 

21 link people to the survey for privacy reasons, that 

22 you don't divide out information about where the 
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1 people are that are potential accused or subjects 

2 were involved in sexual assault.  But your SAPRO 

3 reports, restricted or unrestricted, do you ever 

4 break them out by unit level and roll that down so 

5 that senior leaders can see hot spots, if you will, 

6 at the unit level as they oversee, as opposed to, 

7 you know, how many people reported this type, what 

8 are the unit areas. 

9           DR. GALBREATH:  That has been a capability 

10 that we have not had up until this point.  We now 

11 have unit codes -- unit identifying codes and 

12 installation identifying codes worked into DSET.  

13 So now we will be able to have that capability 

14 going forward. 

15           COLONEL TURNER:  Thank you. 

16           COLONEL METZLER:  So what we've talked 

17 about is this comprehensive system.  And again, I 

18 just wanted to portray that there are a lot of 

19 actors.  They act independently.  Some of the 

20 narratives out there aren't accurate.  And this 

21 depicts very graphically the actors, the processes, 

22 who they report to, and our complete and 
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1 comprehensive role oversight, all the way up to the 

2 DoD level.  And so, if there's any other questions, 

3 we're obviously happy to engage you on that.  But 

4 we think this graphically represents what we're 

5 doing.  So we're working on prevention.  We're 

6 working on response. 

7           And then, the most important thing is we 

8 have to measure it.  And so, Dr. Galbreath is going 

9 to talk about the methodology that will bring you 

10 forward on how we measure our program. 

11           DR. GALBREATH:  So before we dive into 

12 this, I just wanted to give you a couple of 

13 observations at the very beginning.  First of all, 

14 this is not a complete set of metrics.  The metrics 

15 that you see in front of you are, first, initial 

16 bite at the problem.  These have -- these eight 

17 points have all been presented to, discussed with, 

18 and approved by the Department, the civilian 

19 leadership, as well as the Chairman of the Joint 

20 Chiefs of Staff.  These are where we're at.  You'll 

21 notice that there are eight.  And we will be 

22 evaluating additional 30-plus points that we can 
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1 measure in the system. 

2           For example, a gaping absence on this is 

3 where's prevention.  There's no prevention metric 

4 here.  We are getting there, and that's our second 

5 round.  But for the Joint Chiefs, who have been 

6 integral in this process and getting their buy-in, 

7 we've looked at largely response-based metrics so 

8 far.  So what I'm going to do is describe for you 

9 what the metrics are going to look at and what we 

10 believe what the information is going to tell us. 

11           So our trend report under metric number 

12 one is we're looking at just our historical reports 

13 of sexual assault.  It largely looks like the chart 

14 that you have on page 8 -- page 6 of our briefing.  

15 It is going to at least give you information about 

16 restricted and unrestricted reports over time.  We 

17 believe, and this is the challenge, no one has ever 

18 done this before as far as looking at the 

19 relationship between reports and prevalence data 

20 that you get from a survey, and to try to affect 

21 policies that change both, that increase reports 

22 and decrease prevalence. 
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1           And so, in order to track that 

2 information, we understand that that's why this 

3 first metric is so important because in an 

4 environment where prevalence stays the same or 

5 decreases, an increase in reports of sexual assault 

6 or unrestricted and restricted reports, indicates 

7 to us perhaps greater victim confidence, perhaps 

8 that people are coming forward -- more people are 

9 coming forward, and not greater crime.  When 

10 prevalence increases or in an environment where 

11 prevalence is increased, we can't say that quite as 

12 clearly.  Now it could be -- the increased reports 

13 could be due to more crime, and that's something 

14 that we want to keep track of. 

15           Metric two is the percentage of sexual 

16 assaults that are being reported, for instance, 

17 prior to joining the military.  There is no reason 

18 to come forward and report that to the Department 

19 or the services other than to get care and 

20 assistance, largely because the vast majority of 

21 the perpetrators are outside the jurisdiction of 

22 the Department.  They're not people subject to the 
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1 UCMJ or on active duty. 

2           Our criminal -- as a criminal 

3 investigator, when one of those reports came into 

4 me, I often would connect them with the 

5 jurisdiction who's responsible for that information 

6 so that they could then engage those services 

7 there.  But from a Department perspective, all we 

8 can do in these situations is provide victim care, 

9 an important fact because when we look at the 

10 reasons for having our policy, one of the prime 

11 reasons is restorative care and to try and get 

12 people back to their lives that they have or at 

13 least to help them map out a new direction for 

14 themselves as a survivor so that it doesn't impact 

15 their lives going forward. 

16           The finding in the Journal of Epidemiology 

17 in 2008 from the Millennium Cohort Study that's 

18 being conducted out in -- from the Naval Research 

19 Institute in San Diego found that if you have any 

20 assault in your background, whether physical or 

21 sexual, that when exposed to combat stress, you are 

22 twice as likely to develop PTSD as those people who 
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1 do not have sexual or physical assault in their 

2 backgrounds. 

3           So the idea that this is something that we 

4 want everyone to come forward and get assistance 

5 with and care for is factored very much in our 

6 minds, and so that we can get these folks to SARCs 

7 and victim advocates that then can connect them 

8 with care that is restorative.  So this is one that 

9 we're looking at that really -- if folks are 

10 telling us about pre-service sexual assaults, the 

11 only reason to do that is because they believe in 

12 the services that we can provide. 

13           Metric three is our military victim 

14 reports per 1,000 service members.  This is a 

15 standardized figure that allows you to compare 

16 across services and across years the level of 

17 sexual assaults that you're having.  Every year -- 

18 and that's regardless of population effects because 

19 we've standardized a rate per 1,000 service 

20 members.  This is another way of looking at the 

21 data that we get in metric one, which is our 

22 reports of sexual assault every year. 
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1           Number four are voluntary conversions for 

2 restricted and unrestricted reports.  While we make 

3 it very clear in our policy that victims drive 

4 which form of reporting they're going to choose, 

5 clearly from a mission readiness standpoint, we 

6 would like folks to engage the military justice 

7 system in an unrestricted report.  Our belief has 

8 always been that if we give people enough tools and 

9 enough resources, that once they make that 

10 restrictive report and kind of get a breather, and 

11 understand all the implications of being a victim 

12 of sexual assault, and where they would like to go, 

13 that maybe they would engage the military justice 

14 system. 

15           Up until this point, our rate of 

16 conversion on an annual basis is between 14 and 15 

17 percent.  We have never seen much of an increase, 

18 except for this last year we had it pop up to about 

19 17 percent.  The Air Force is very sensitive about 

20 this, but I will tell you that in the small number 

21 of restricted reporters that were provided with a 

22 special victim's counsel -- the number is about 50 

This meeting was not subject to the notice and open meeting requirements of the 
Federal Advisory Committee Act.

This meeting was not subject to the notice and open meeting requirements of the 
Federal Advisory Committee Act.



Meeting October 23, 2013

Washington, D.C.

1-800-FOR-DEPO

Alderson Reporting Company

Page 167

1 or so victims -- half of those victims decided that 

2 after they talked to their special victim's 

3 counsel, to convert to an unrestricted report.  

4 That 50 percent rate, although we're dealing with a 

5 very small number, is something that we have never 

6 seen before, and that's why we're going to track 

7 this number to make sure that we have something to 

8 see.  We may be able to see the effects of a 

9 special victim's counsel there, but that's one way 

10 of looking at it. 

11           Number five, the command action for 

12 military subjects under DoD legal authority.  I'm 

13 going to show you a graph that is going to be very 

14 similar to this in just a second in a subsequent 

15 slide.  But I think it's very important for us as a 

16 Department to understand when we have jurisdiction 

17 over the crime and the individual, how are 

18 commanders choosing to deal with this? 

19           Our attorneys and most of you sitting 

20 around the table would say we have to be very 

21 cautious about undue command influence in looking 

22 at this information so that we are not sending a 
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1 message that more of this kind of action is better 

2 than this kind of action, and make these decisions 

3 evidence-based.  But I think that understanding as 

4 a department where we are and how we are dealing 

5 with these cases is very important, and this metric 

6 will allow us to at least look at those outcomes. 

7           Finally, metric six is another one where 

8 we just need to see how these cases are turning 

9 out, and that is our court martial -- our sexual 

10 assault court martial outcomes.  If a charge has 

11 been preferred and it is going forward after an 

12 Article 32, what is the outcome of that case, and 

13 how many cases are going forward to trial?  How 

14 many are being resolved with a discharge in lieu of 

15 court martial, a resignation in lieu of court 

16 martial, and how many cases are just outright 

17 dismissed and not going forward?  And that is what 

18 this metric will show. 

19           PROFESSOR CORN:  Could I just make a 

20 comment?  I have to say I'm troubled by "pertains 

21 to holding offenders appropriately accountable."  

22 The case goes to court martial if it's an accused 
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1 defendant.  It's not an offender until -- you're 

2 not guilty of the crime until you're convicted.  

3 And the prior metric, you talked about the concern 

4 over command influence, so now you have a metric 

5 that indicates that your conviction rates or your 

6 referral rates are a metric of whether you're 

7 holding offenders appropriately accountable. 

8           I don't know how you untangle the 

9 integrity of the investigation, referral, and 

10 adjudication process from a metric that says -- it 

11 dictates whether you're holding it -- I guess, what 

12 is "appropriately accountable?" 

13           DR. GALBREATH:  And that is up to folks 

14 outside of us.  I mean, that is certainly -- that's 

15 the legal process.  And I'm not going to venture 

16 there because it's outside my realm, but I think 

17 the attorneys in the room would -- the military 

18 attorneys in the room could speak to that more than 

19 I could. 

20           COLONEL METZLER:  We never want to define 

21 an outcome.  We are going to report on the 

22 outcomes.  We probably need to insert the word 
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1 "alleged."  But we are reporting on the outcomes, 

2 but we're not going to define a standard by which 

3 this number of cases should be dealt with by 

4 preferral and to the court martial.  You should 

5 have this many RILOs or DILOs.  You should have 

6 this many confinements.  Every single case is 

7 different.  The evidence is different.  Every case 

8 has a lot of variables into how you prosecute and 

9 why you go forward and why you don't go forward.  

10 So we will not define an outcome or a metric and 

11 draw a line somewhere and say this is the right 

12 number because there is no such thing. 

13           DR. GALBREATH:  There's no expectations. 

14           COLONEL METZLER:  It is each case dealt 

15 with appropriately and the alleged offenders need 

16 to be held appropriately accountable.  So that's 

17 how we're trying to caveat the idea that there's 

18 some metric that identifies where you draw the line 

19 or the arrow up or the arrow down. 

20           PROFESSOR CORN:  I would suggest that what 

21 you're assessing there is assessing appropriate 

22 disposition. 
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1           DR. GALBREATH:  Yes. 

2           PROFESSOR CORN:  Okay. 

3           CHAIRWOMAN JONES:  I understand General 

4 Ham could join us by telephone now? 

5           COLONEL HAM:  Can we have a few moments to 

6 dial him in, ma'am? 

7           CHAIRWOMAN JONES:  Okay.  Another short 

8 break then? 

9           COLONEL METZLER:  Yes, ma'am. 

10           CHAIRWOMAN JONES:  Thank you. 

11           (Whereupon, a recess was taken.) 

12           CHAIRWOMAN JONES:  All right.  Well, 

13 perhaps we ought to go ahead.  And I know Colonel 

14 Ham just told where we were at -- General Ham -- 

15 but it'll be Dr. Galbraith who will continue to 

16 talk about the metrics. 

17           DR. GALBREATH:  Yes, ma'am. 

18           COLONEL HAM:  Okay, great.  Thank you. 

19           DR. GALBREATH:  So slide number 19, just 

20 very quickly, last two metrics that we're looking 

21 at this in initial round of metrics.  And, General 

22 Ham, just to let you know, this is not a complete 
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1 list, that we have an additional 30 points of 

2 measurement that are under consideration.  Version 

3 2.0 of the metrics we believe will be decided upon 

4 during this first quarter of Fiscal Year 2014. 

5           So metric number 7 is an investigation 

6 link.  One of the things that is a chief concern of 

7 victims is how long is this going to take.  And we 

8 have never had a metric on how long it takes to 

9 investigate a sexual assault.  And so, this is 

10 going to provide us with just an understanding for 

11 expectation setting and for services to evaluate 

12 whether or not their investigations are 

13 appropriately resourced or not, just keeping in 

14 mind that an investigation link does not 

15 necessarily reflect the quality of the 

16 investigation.  And there a number of things that 

17 impact that as well as how complex an investigation 

18 may be.  That also feeds into it.  So that's one 

19 thing that we're just looking at right now. 

20           And then, finally under metric number 

21 eight, we're looking at our status of manning and 

22 certification of our sexual assault response 
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1 coordinators and our victim advocates.  This has 

2 required a certification process.  It was developed 

3 by the Department to meet the requirement under 

4 NDAA for Fiscal Year '12 about the 

5 professionalization of our SAPRO personnel.  And 

6 this just gives us a snapshot of where we are in 

7 complying with those manning and staffing and 

8 certification of those sexual assault response 

9 coordinators and victim advocates required under 

10 that provision of law.  This one might drop off 

11 after we meet our manning requirements once we're 

12 there. 

13           Like I said, the other metrics will be 

14 tying in data from the DEOCs from that -- from the 

15 climate assessment that commanders will be 

16 receiving.  The DEOMI, the Defense Equal 

17 Opportunity Management Institute, at Patrick Air 

18 Force Base is responsible for administering, 

19 analyzing, and reporting out results of the DEOCs.  

20 We have written our questions so that we can begin 

21 to take snapshots of where people are in the 

22 Department as far as the climates pertaining to the 

This meeting was not subject to the notice and open meeting requirements of the 
Federal Advisory Committee Act.

This meeting was not subject to the notice and open meeting requirements of the 
Federal Advisory Committee Act.



Meeting October 23, 2013

Washington, D.C.

1-800-FOR-DEPO

Alderson Reporting Company

Page 174

1 reporting and prevention.  That will come in, and 

2 then also some of our Workplace and Gender 

3 Relations Survey items will also feed into our 

4 metrics as well. 

5           Each of these metrics have a different 

6 refresh rate.  Some of the things that you see we 

7 can refresh quarterly.  Others might be on an 

8 annual basis.  Others might be on an every two-year 

9 basis depending on when we have those data streams 

10 in place. 

11           PROFESSOR CORN:  Is there any initial 

12 information you could share with us? 

13           CHAIRWOMAN JONES:  You know, I think we 

14 should all speak up a little bit louder -- 

15           PROFESSOR CORN:  I'm sorry. 

16           CHAIRWOMAN JONES:  -- with General Ham on 

17 the phone. 

18           PROFESSOR CORN:  This is Professor Corn.  

19 Is there any initial information on any of these 

20 metrics you could share with us? 

21           DR. GALBREATH:  General Patton will be 

22 bringing you the metrics with the data on the 7th 
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1 of November, but I can tell you that every service 

2 as far as the number of sexual assaults reported 

3 for Fiscal Year '13, as of the end of the third 

4 quarter Fiscal Year '13, they all had exceeded the 

5 total reports of sexual assault in Fiscal Year '12.  

6 So reporting is up. 

7           PROFESSOR CORN:  Do you have a third 

8 quarter number on disposition? 

9           DR. GALBREATH:  I do not.  We cannot 

10 produce that on other than an annual basis. 

11           CONGRESSWOMAN HOLTZMAN:  Is there going to 

12 be any certification for or training for the 

13 victims counsel? 

14           DR. GALBREATH:  As a matter of fact there 

15 is.  I just taught it last week down at Maxwell Air 

16 Force Base.  They invited their attorneys to come 

17 down not only from the Air Force, but also there 

18 were a few instructors from the Army and then 

19 actual counsel from Navy and Marine Corps. 

20           CONGRESSWOMAN HOLTZMAN:  But are you going 

21 to be measuring the number of people who are going 

22 to be qualified to be victims counsel as a part of 
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1 your metric? 

2           DR. GALBREATH:  I believe the Office of 

3 the Judge Advocates General will be measuring that.  

4 That's not within SAPRO's lane, but that's 

5 something that is under the supervision of the OT 

6 JAGs. 

7           CONGRESSWOMAN HOLTZMAN:  Okay. 

8           COLONEL HAM:  And, ma'am, part of your 

9 November meeting -- I think it's on the 8th -- is a 

10 representative from each of the services to 

11 describe their version of the Special Victim 

12 Counsel Program which they have to have submitted 

13 by the 1st of November.  So they'll be able to tell 

14 you exact numbers and what their training programs 

15 offer. 

16           MAJOR GENERAL (RET.) ALTENBURG:  And the 

17 Army's program for training just stared yesterday 

18 in Charlottesville at the JAG School because 

19 General Flora Darpino was going down to open that 

20 session.  So they're having their initial training 

21 for their first advocates as we speak. 

22           DR. GALBREATH:  Very good.  So one of the 
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1 things that if you go to the next slide, slide 20, 

2 to set this up for you, what this information shows 

3 you in general are the cases -- the outcomes of 

4 cases, how commanders dealt with cases when there 

5 was sufficient evidence of an offense and 

6 jurisdiction over the individual involved, and how 

7 did the commanders use the disciplinary tools 

8 available to them over time since we began counting 

9 this in Fiscal Year '07. 

10           And one of the first observations that I 

11 would make to you is on the left-hand side in years 

12 seven, eight, and nine where you can see the level 

13 of preferrals or court martial charges in green, in 

14 light blue the nonjudicial punishments, and in 

15 darker blue the administrative actions and 

16 discharges.  I would say that those first initial 

17 years align really with a lot of the complaints 

18 that you heard if you watched The Invisible War.  I 

19 think that the complaints about how -- are 

20 commanders really using the tools appropriately in 

21 their -- under their responsibility. 

22           As the sexual assault program begins to 
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1 grow and our knowledge about how to deal with those 

2 situations and understanding the complaints of 

3 victims as we go forward, we'll begin to see this 

4 large change in how commanders are choosing to 

5 address the sexual assault charges brought to them 

6 by criminal investigators.  And so that you can see 

7 this, last year we had about 68 percent of the 

8 cases that were under the jurisdiction of the 

9 commander and with sufficient evidence of the 

10 defense, 68 percent of the cases received preferral 

11 or court martial charges. 

12           PROFESSOR CORN:  Do you have any 

13 statistical breakdown indicating the -- if one of 

14 the attributing factors for this increase was the 

15 change in Article 120? 

16           DR. GALBREATH:  I do not.  I do not have 

17 that information.  I don't have that capability. 

18           COLONEL HAM:  Because prior to 1 October 

19 2007, our rape statute was common law rape statute.  

20 It didn't include an offense like aggravated sexual 

21 assault, et cetera. 

22           DR. GALBREATH:  Yes. 
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1           PROFESSOR CORN:  And that would be an 

2 interesting breakdown of that increased number of 

3 referrals to see how many of them would be 

4 attributable to the availability of a more 

5 expansive definition of aggravated sexual assault. 

6           DR. GALBREATH:  More robust charging 

7 choices. 

8           PROFESSOR CORN:  Right. 

9           DR. GALBREATH:  I agree.  I don't have 

10 that capability.  I have exactly the level of 

11 detail which you see on this chart, and that is 

12 something that, again, I think that the judge 

13 advocates general would have to look into.  And 

14 keep in mind that there are, at least for this last 

15 year, 880 cases where these outcomes happen.  And 

16 because there is really no good summary number or 

17 measurement that you can get into that assesses the 

18 severity in each case and the factors present in 

19 each case, it's really hard to do a quick and easy 

20 analysis of this information. 

21           We at SAPRO worked with the information 

22 that we're provided by the Judge Advocates General 
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1 Offices.  Some of them have more detailed 

2 information.  For example, I know the Army has done 

3 a number of different analyses and looked at their 

4 data a number of ways.  Janet Mansfield is their 

5 attorney that does a lot of that analysis, and she 

6 might -- I mean, that might be information that she 

7 would request from them.  But this is a high level 

8 of how the command action decisions have appeared 

9 over the last couple of years. 

10           CONGRESSWOMAN HOLTZMAN:  Can you explain 

11 the difference between the 880 that were initiated 

12 courts martial charges and 594?  It's a huge drop-

13 off that are preferred.  What accounts for that, do 

14 you know, or what's, you know -- 

15           DR. GALBREATH:  The 880 -- 

16           CONGRESSWOMAN HOLTZMAN:  Am I misreading 

17 that number? 

18           DR. GALBREATH:  So the 880, that's the 

19 total number of cases where a commander had 

20 jurisdiction and sufficient evidence of a crime to 

21 consider action against an alleged offender. 

22           CONGRESSWOMAN HOLTZMAN:  Oh, okay. 
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1           DR. GALBREATH:  The 594 are the number of 

2 offenders that commanders -- 

3           CONGRESSWOMAN HOLTZMAN:  Okay, I got it.  

4 Sorry, I misread the chart. 

5           DR. GALBREATH:  Yes, ma'am. 

6           PROFESSOR HILLMAN:  Judge Jones, can I -- 

7           CHAIRWOMAN JONES:  Yes. 

8           PROFESSOR HILLMAN:  -- just add a point on 

9 that?  What the services call the waterfall slides 

10 or least our Subcommittee and the comparative 

11 systems, I believe is calling them, we will see 

12 those.  So that's more a precise disposition 

13 portrait than what we can get from the O-2. 

14           CONGRESSWOMAN HOLTZMAN:  Okay. 

15           DR. GALBREATH:  Those are my charts. 

16           PROFESSOR HILLMAN:  Today. 

17           DR. GALBREATH:  Today, absolutely.  That 

18 is very salient.  And also, too, there is going to 

19 be -- now keep in mind that this picture also is 

20 missing one important thing, and that is the 

21 percentage of cases that did not go forward.  And 

22 that is not on this chart, but that will be 
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1 included in metric number five because so that you 

2 can see the whole picture of cases that did go 

3 forward versus not going forward, not just the ones 

4 that we have -- that we're -- 

5           PROFESSOR HILLMAN:  That will connect 

6 slide six to this one. 

7           DR. GALBREATH:  Absolutely. 

8           COLONEL METZLER:  The waterfall charts 

9 account for every report right through disposition.  

10 It's a snapshot in time in a 12-month time period.  

11 And some cases are carried from previous years 

12 because it could take a while for those cases to be 

13 disposed of.  And they're not direct correlations 

14 to numbers of reports, numbers of victims, numbers 

15 of offenders because the numbers just don't align 

16 that way.  And so, as you read through the 

17 waterfall charts, it's really critical to 

18 understand that. 

19           And this gets to the issue of when we have 

20 evidence and jurisdiction, what decision was made?  

21 And so, the allegation now is that commanders may 

22 be not doing the correct thing.  This at least 
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1 shows what decisions that are making. 

2           DR. GALBREATH:  And one little added thing 

3 is as you consider the waterfall charts, please 

4 don't rely on the explanation that was given in The 

5 Invisible War, because that was insufficient and 

6 did not accurately represent what's going on in the 

7 process. 

8           PROFESSOR CORN:  I have a question.  I 

9 mean, since one of the significant focal points of 

10 our discussion is the role of the commander serving 

11 as a general court martial convening authority, is 

12 your statistic 594 of 880 where you say "preferred" 

13 infer referral as well? 

14           DR. GALBREATH:  No.  That is just initial 

15 entry into the system with the preferred charges. 

16           PROFESSOR CORN:  And so, the inference 

17 that I draw from this is that of those 880 cases, 

18 the ones that were resolved by administrative 

19 action or discharge or nonjudicial punishment may 

20 in theory have been preferred, and then an 

21 alternate disposition, for example, a discharge in 

22 lieu of court martial, have been approved by the 

This meeting was not subject to the notice and open meeting requirements of the 
Federal Advisory Committee Act.

This meeting was not subject to the notice and open meeting requirements of the 
Federal Advisory Committee Act.



Meeting October 23, 2013

Washington, D.C.

1-800-FOR-DEPO

Alderson Reporting Company

Page 184

1 general court martial -- 

2           I guess let me rephrase.  Do you have the 

3 ability to show us of the number of cases 

4 preferred, how many were referred and how many were 

5 disposed of by discharge in lieu of court martial? 

6           DR. GALBREATH:  Yes, I do.  Yes.  And that 

7 will be in metric number six, and that's something 

8 that I can show you.  That will be forthcoming.  

9 And as a matter of fact, if you would like -- I 

10 can't say that it's in last year's Fiscal Year '12 

11 report, but that's information that actually is in 

12 the first slides that I provided to the Panel when 

13 General Patton and I came and talked about it.  And 

14 that information is there up through Fiscal Year 

15 '12, and for years '09, '10, '11, and '12. 

16           PROFESSOR CORN:  Thank you. 

17           DR. GALBREATH:  That concludes my comments 

18 about metrics, and Alan is going to be talking 

19 about the number of ways that we can improve victim 

20 confidence. 

21           COLONEL METZLER:  So we're getting close 

22 to the end, and one of the things that we really 
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1 want to emphasize when we answer this question is 

2 how can we improve reporting?  How can we close 

3 that gap?  And so, we saw and I talked previously 

4 with Professors Corn's question about the variety 

5 of reasons that victims choose to report or not to 

6 report.  So there can't be just one thing that we 

7 do.  We know we have to do a number of things to 

8 try and motivate and inspire victim confidence. 

9           And so, this captures a number of the 

10 things that currently exist in policy that we are 

11 doing to improve victim confidence and to get them 

12 to report their crimes.  So I don't need to -- I 

13 won't go through in complete detail on every single 

14 one of them.  Some of them stand on their own.  But 

15 I would like to go through some. 

16           So the commander's tools.  Again, we said 

17 the commander comes first about establishing the 

18 climate, and so there's a number of tools that we 

19 have in place.  We talked about the training, and 

20 actually we showed you a chart on that.  There are 

21 unit assessment tools.  We've talked in great 

22 detail about that.  There are commander 
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1 requirements, and on the chart, I think it's slide 

2 16 that shows you what the commander does.  There 

3 are specifically responsibilities that the 

4 commander owns to care for victims or to care for 

5 the accused to ensure that they're provided their 

6 rights, to ensure that they're provided a victim 

7 advocate or a SARC, to ensure that they're provided 

8 the opportunity to make an expedited transfer.  The 

9 victim gets to choose.  The victim gets to choose 

10 if they would like an executive order.  And then 

11 we've also noted that commanders are now being 

12 evaluated on their response in this environment. 

13           And it's important to note that there's no 

14 right answer on is reporting going up or reporting 

15 going down a measure of commander's performance.  

16 So you may have a great commander who has a very 

17 positive climate, and you get multiple reports 

18 because the victims trust them.  Well, if they get 

19 three or four reports in their unit, does that mean 

20 he's got a bad unit, or does that mean he's got a 

21 good climate, he or she?  So we have to be careful 

22 about defining what success looks like in holding a 
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1 commander accountable. 

2           There's a lot of commanders that say I 

3 don't have anything going on in my unit.  And we 

4 say, well, only 10 percent of the victims are 

5 reporting.  What typically is happening is the 90 

6 percent who aren't reporting are watching the one 

7 that does or the 10 percent that do -- excuse me -- 

8 and seeing how they get treated.  And they're 

9 deciding should I report based on the treatment 

10 that that victim got.  And so, that's why the 

11 reaction of the unit, what happens after a report, 

12 is so critical in establishing the correct climate 

13 and making sure there's no retaliation. 

14           Because what happens is everyone takes up 

15 sides.  It becomes very polarizing in the 

16 environment.  And I've seen it, I've investigated 

17 them.  I've been a witness against my commander who 

18 was charged with sexual assault, and when I made a 

19 statement to the OSI against my own commander, I 

20 was ostracized.  And so, I've experienced it as 

21 someone who was a witness against my commander.  

22 I've investigated my own troops.  I've taken care 
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1 of victims under my command.  And we see that 

2 polarizing effect.  So the role of the commander in 

3 establishing the correct climate is absolutely 

4 critical. 

5           COLONEL TURNER:  Ma'am, may I ask a 

6 question -- 

7           CHAIRWOMAN JONES:  Sure. 

8           COLONEL TURNER:  -- about statutory issues 

9 and policy?  I think I just heard you say that as a 

10 matter of policy, we're holding commanders more and 

11 more accountable for taking care of victims.  Do 

12 you know if DoD has a proposal to align victim's 

13 rights more similar to the Federal statutory 

14 authority for the military -- or Crime Victims' 

15 Rights Act that's punitive if you fail to provide?  

16 Right now we don't punitive provisions.  Do you 

17 know if we're moving that way? 

18           COLONEL METZLER:  The Joint Services 

19 Committee looked at that, and they have issued a 

20 report to the Secretary of Defense, and is it a 

21 report to Congress as well, Maria? 

22           MS. FRIED:  I don't think so.  I think 
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1 it's just the SECDEF. 

2           COLONEL METZLER:  And there's a report to 

3 Congress on the incorporation of the Crime Victims' 

4 Rights Act.  That is one of the 16 initiatives that 

5 the Secretary of Defense ordered the General 

6 Counsel to look at to incorporate crime victim 

7 rights into military justice practice.  And the 

8 General Counsel owes that information back to the 

9 Secretary of Defense, and I could get you the specs 

10 on that.  I think I have it in the backup slide as 

11 a matter of fact. 

12           PROFESSOR CORN:  And I have a quick 

13 question on this victim choice issue.  Is that 

14 limited to a service member victim?  Does a 

15 civilian victim of a service member's sexual 

16 misconduct or a child victim of a service member's 

17 sexual misconduct, do they have the option to tell 

18 the prosecutorial authorities we're not going 

19 forward? 

20           COLONEL METZLER:  Our policy applies to 

21 adult sexual assault victims and then other 

22 selected dependents -- adult dependents and 
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1 contractors, depending on the environment.  Do you 

2 want to talk about child sexual assault? 

3           DR. GALBREATH:  For civilians, certainly 

4 there is no obligation for them to participate in a 

5 military justice action.  It's all voluntary on 

6 their part.  For child issues, it largely falls to 

7 the state for the care of that child as far as the 

8 family situation goes.  And then, if there are 

9 charges brought under the UCMJ, we work very 

10 closely with the civilian authorities to represent 

11 the interests of the children.  But our policy does 

12 not reach to kids. 

13           PROFESSOR CORN:  Okay. 

14           COLONEL METZLER:  The second bullet talks 

15 about every case is an emergency.  That has started 

16 to change the decisions that people are making and 

17 how they're responding to this.  I'll give you just 

18 one interesting example.  Just a couple of weeks 

19 ago, it happened to be during the government 

20 shutdown, I got a phone call from an officer in 

21 AFRICOM who was trying to figure out how do I deal 

22 with sexual assault victims in my theater of 
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1 operation, because I have a vast theater of 

2 operation, different levels of medical care.  What 

3 should be the standard that we would apply to a 

4 victim of sexual assault? 

5           We went right to our policy.  Every case 

6 is to be treated as a medical emergency.  That 

7 immediately initiated a reaction in that officer, 

8 okay, I need to apply my MEDEVAC system and get 

9 them to the appropriate level of care immediately.  

10 And we have to provide sexual assault forensic exam 

11 or an equivalent medical exam by a trained 

12 practitioner.  So when we say "treat every case as 

13 an emergency," it drives behavior that we desire, 

14 that every commander, every first responder needs 

15 to treat this case as an emergency. 

16           We've talked about victim choice multiple 

17 times when reporting the medical care forensic 

18 exam, expedited transfer, legal assistance.  Again, 

19 we enshrine the idea that the victims want to 

20 protect their privacy.  They want to have control.  

21 They want to be believed.  They want to decide the 

22 method by which they participate.  And so, victim 
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1 choice is a big part. 

2           We have professional certified SARCs 

3 everywhere we operate.  We have professionally 

4 certified victim advocates and SARCs.  That was a 

5 mandate in the National Defense Authorization Act.  

6 When our victims come forward, they're going to get 

7 somebody that was selected, meta Code of Conduct, 

8 meta commander's evaluation, continuing education 

9 and training, and then every two years have to have 

10 additional continuing education.  We've 

11 professionalized the field.  We have privileged 

12 communication so they can protect their privacy and 

13 they can know that their communications between the 

14 victim advocate and themselves are protected. 

15           One of the most profound things that we're 

16 seeing right now is this special victim's 

17 capability, and the feedback we get is really 

18 amazing from victims.  I'd ask you to talk to 

19 Colonel Dawn Hankins, who is the Chief of the Air 

20 Force Program.  She can tell you the feedback that 

21 victims are providing.  They may not get an outcome 

22 that they desire, but they have an empowered 
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1 advocate that they can work on their behalf, and 

2 that's the kind of feedback that victims are giving 

3 us. 

4           We are now fielding specially-trained 

5 investigators across care.  Why is that important?  

6 Well, because the evidence in a sexual assault case 

7 is a little bit different.  There are 

8 counterintuitive behaviors, there are investigative 

9 techniques that we may not use in a sexual assault 

10 case, particularly because of the effect of trauma 

11 on memory.  So we're now training in special 

12 courses the effect of trauma on memory.  And so, 

13 instead of that first interview being a 

14 confirmation interview where we're trying to figure 

15 out if the victim is lying or not because they've 

16 told their story multiple times and it was 

17 different, you understand that.  Well, that's a 

18 result of trauma, and you will have blackouts in 

19 your memory.  And those investigative techniques 

20 need to be different in dealing with sexual assault 

21 victims or victims of trauma. 

22           Every victim gets a safety assessment.  
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1 It's in our policy.  And the case management group 

2 -- the director of the case management group 

3 appoints someone so every victim gets a safety 

4 assessment.  The victim can have expedited 

5 transfer, and we have a number of tools that are 

6 anonymous capabilities to our safe helpline where 

7 victims can reach out.  So if you're in that 

8 category of victims who, I don't want to make an 

9 unrestricted report or a restricted report, but I 

10 may be the person that will reach out and call this 

11 anonymous helpline, we have all those capabilities 

12 as well. 

13           Our experience with PTSD and a lot of 

14 soldiers, sailors, airmen, marines who experience 

15 trauma downrange, tells us that you need to have 

16 that capability as well, and it builds victim 

17 confidence.  Some of them just don't want to report 

18 the military or to the government that something 

19 has happened to me.  I had a lot of troops that 

20 were victims of PTSD, and they would call Military 

21 One Source, but they wouldn't call the mental 

22 health clinic.  So we have that capability as well.  
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1 Thousands of victims reach out to us all the time, 

2 and we can connect them globally with care.  And 

3 anywhere they've got a phone or a computer, we can 

4 connect them with a SARC on their base.  That's 

5 what this capability -- what's so amazing about 

6 this capability. 

7           I included in the backup 16 other SECDEF-

8 directed initiatives.  We're very proactive.  As we 

9 get ideas that make sense for moving out, the 

10 Secretary is exercising his authorities.  And where 

11 he doesn't have authorities, he's asking for other 

12 people to exercise theirs in terms of legislative 

13 proposals or executive orders.  So we could talk 

14 about any of those in your questions as well. 

15           So if I could conclude, on slide 22 what 

16 we've tried to present to you today is a 

17 comprehensive approach to understanding the problem 

18 that's driven by research, that's driven by data, 

19 that's driven by expertise and experience, and 

20 based on feedback from the victims.  And we know 

21 that it has to be this multidisciplinary approach 

22 to build victim confidence.  It has to be driven by 
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1 leaders, it has to establish the right culture, it 

2 has to push reporting up, and that's what we're 

3 working on.  And you're going to see those metrics 

4 when General Patton comes to talk. 

5           The research tells us that when victims 

6 are empowered, when their privacy is protected, 

7 when their concerns are understood, and the 

8 professional environments are supportive, then 

9 they'll report.  And so, that's what we're working 

10 on, those types of things.  And we're going to keep 

11 working this multi-pronged approach.  It's not just 

12 one thing.  There's people that tell us, you need 

13 to do that one bold thing.  Well, if we knew that 

14 was, we would've done it.  It needs to be all of 

15 these things. 

16           And the disposition decision that you are 

17 considering is just one thing among many things.  

18 We've already made -- we've taken action on that 

19 disposition decision by elevating it.  But we think 

20 that the research and the data tells us that we 

21 have to focus on the things that we're focusing on. 

22           And so, in conclusion, we would again 
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1 argue that it's this broad constellation of 

2 initiatives that we have to take because of the 

3 nature of this crime and understanding of this 

4 crime.  We need commanders more involved, not less 

5 involved.  We need them to help us eliminate the 

6 retaliation or re-victimization and establish that 

7 climate that we desire up front and make sure it 

8 doesn't happen on the back end of the report, and 

9 by paying attention to privacy and care, empowering 

10 victims.  Then we can get them to report. 

11           And we will show you dramatically 

12 increased reporting numbers.  Dr. Galbreath said 

13 it.  I'll say it again.  In nine months -- in 

14 Fiscal Year '12, we had our highest reporting year 

15 since we started -- 3,374 reports.  We've exceeded 

16 that in nine months just through three quarters of 

17 the previous year, and it is up dramatically.  

18 General Patton will bring you those numbers. 

19           So that's our presentation, ma'am.  Thank 

20 you very much.  Thank you for all your patience. 

21           CHAIRWOMAN JONES:  Well, thank you for 

22 your patience.  We've kept you very much longer 
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1 than I think we anticipated, but it was very 

2 worthwhile.  Were there any final questions before 

3 we let our presenters go? 

4           (No response.) 

5           CHAIRWOMAN JONES:  All right.  Thanks -- 

6 go ahead, Professor. 

7           PROFESSOR CORN:  Yeah.  I just have two.  

8 First, is there any -- does the DoD policy in any 

9 way restrict or inhibit the efforts of the SARC or 

10 a JAG officer trying to encourage a victim who 

11 wants to make a restricted report to make it -- to 

12 bring it into the criminal justice process?  And 

13 let me express the concern. 

14           The concern I have over the victim choice 

15 is that in any other system of criminal misconduct, 

16 the victim has an important say in the disposition, 

17 but doesn't dictate the disposition.  The 

18 prosecutorial decision is made on behalf of 

19 society.  And what concerns me a little bit is that 

20 a commander could learn of an accusation of sexual 

21 violence committed by a member of his or her unit 

22 and then be restricted from taking the type of 
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1 disciplinary response that we would expect for 

2 somebody who has been accused of a crime in the 

3 unit. 

4           COLONEL METZLER:  Well, the commander can 

5 still take action.  He could pursue an 

6 investigation.  He's obligated to pursue an 

7 investigation if he has evidence of the assault.  

8 The victim just may choose not to participate in 

9 that investigation, and he may not have all the 

10 evidence that he needs to get the conviction or 

11 whatever the appropriate disciplinary outcome is. 

12           PROFESSOR CORN:  But there's -- so there 

13 would nothing to prohibit a prosecutor -- a 

14 military prosecutor from sitting down with the 

15 victim who says I don’t want to participate, and 

16 say, I know you don't want to participate, but you 

17 are going to be ordered to appear.  I am going to 

18 call you as a witness.  I've had cases like that. 

19           DR. GALBREATH:  We've had that situation 

20 come up, and what I would tell you is it turns out 

21 poorly for everyone.  So you don't get a good 

22 prosecution out of it. 
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1           PROFESSOR CORN:  But that's not prohibited 

2 by the victim choice policy. 

3           DR. GALBREATH:  No, it's not prohibited.  

4 That can occur, and it has.  What I would offer to 

5 you, though, is that this is a trend that you're 

6 seeing across the United States.  As you know, 

7 FAWA-3 allows for and requires everyone to have 

8 Jane and John Doe reporting where they can get a 

9 medical exam and stuff and the sexual assault 

10 forensic exam.  This is our version of that with 

11 restricted reporting. 

12           PROFESSOR CORN:  Right.  And then the 

13 concern on the other side is frequently sexual 

14 violence occurs between people who are involved in 

15 a relationship. 

16           DR. GALBREATH:  Yes. 

17           PROFESSOR CORN:  And then something 

18 happens where the alleged offender persuades the 

19 alleged victim not to cooperate.  And I was just 

20 trying to make sure that when we talk about victim 

21 choice, you're not prohibiting the commander or the 

22 military prosecutor from saying, I still think 
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1 there's an interest in bringing this case to trial. 

2           DR. GALBREATH:  And in situations where 

3 there is still -- there is clearly misconduct, but 

4 the victim may not desire to participate, if 

5 commanders have evidence of false officials 

6 statements or of any other misconduct, they can and 

7 do bring charges. 

8           PROFESSOR CORN:  Okay.  Thank you. 

9           CHAIRWOMAN JONES:  Thank you very much -- 

10           COLONEL METZLER:  Thank you, ma'am. 

11           DR. GALBREATH:  Thank you, ma'am. 

12           CHAIRWOMAN JONES:  Dr. Galbreath, Dr. Van 

13 Winkle, Colonel Metzler. 

14           DR. GALBREATH:  Thank you. 

15           CHAIRWOMAN JONES:  General Ham, I think 

16 now we're going to break and have lunch.  Should we 

17 say -- 

18           GENERAL (RET.) HAM:  Thirty minutes. 

19           CHAIRWOMAN JONES:  -- 30 minutes?  So 

20 we'll call you in 30 minutes, General? 

21           GENERAL (RET.) HAM:  Okay.  That sounds 

22 good.  If I could ask -- Colonel Ham, could you 
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1 give me -- or either stay on the line or give me a 

2 call when the group breaks for lunch? 

3           COLONEL HAM:  Yes, sir. 

4           GENERAL (RET.) HAM:  Which do you want to 

5 do? 

6           COLONEL HAM:  I will go to my office and 

7 call you right back. 

8           GENERAL (RET.) HAM:  Okay.  All right, 

9 thanks. 

10           (Whereupon, a luncheon recess was taken.) 

11           CHAIRWOMAN JONES:  I think we have 

12 everybody now. 

13           So this is actually going to be wonderful 

14 because I think with our first Subcommittee meeting 

15 we're actually able to discuss among ourselves the 

16 substantive issues that we've all been learning so 

17 much about since were impaneled in May.  And I 

18 thought that what we could try to accomplish today 

19 was to particularly take a look at one of our 

20 mandates, or two actually, where basically this is 

21 obviously the Role of the Commander Subcommittee.  

22 And what we're to look at here is the role of the 
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1 commander in terms of his place in the military 

2 justice system.  Also, though, the role of the 

3 commander in terms of his responsibility to set the 

4 climate in his command, which could prevent sexual 

5 assault.  And thirdly, but as important a part, 

6 we're tasked with taking a look at proposed 

7 legislation and assessing it and making 

8 recommendations. 

9           So I thought this afternoon since we've 

10 front loaded the role of the commander, and I think 

11 we've spent more time on that role in terms of the 

12 commander's convening authority and his role in the 

13 military justice system, that we should, at least 

14 initially, focus on that and focus on the 

15 legislation that's been proposed to remove the 

16 commander. 

17           And so, I thought I would sort of start 

18 with some of the information, the testimony, that 

19 we have read and heard that we've considered, and 

20 try to do it issue by issue.  And as we go along, 

21 ask the question do we need to know more?  Who have 

22 we not heard from yet?  Essentially what else might 
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1 we need before we can have an informed opinion on a 

2 particular issue?  I say that because I think it 

3 would be totally unrealistic and not fair and 

4 impossible to have a recommendation at this stage 

5 of our proceedings on the legislation.  We simply 

6 haven't had enough time or the ability to examine 

7 everything.  But I think that there are valuable 

8 conversations to be had on particular issues. 

9           So I want to begin by focusing, as I said, 

10 on the convening authority legislation that has 

11 been proposed and, in particular, the legislation 

12 that's been proposed basically to remove the 

13 commander, which is Senator Gillibrand's.  I don't 

14 know if you know this, General Ham, but we did hear 

15 from Senator Gillibrand, and we also heard from -- 

16 I'm having a blank -- 

17           CONGRESSWOMAN HOLTZMAN:  Senator 

18 McCaskill. 

19           CHAIRWOMAN JONES:  Senator McCaskill.  

20 Please don't tell Senator McCaskill.  And they take 

21 contrary positions, but it was a very interesting 

22 two presentations. 
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1           GENERAL (RET.) HAM:  Judge, I did have the 

2 opportunity.  The team sent the transcripts, and 

3 then there's a summary of the conversation with 

4 both senators. 

5           CHAIRWOMAN JONES:  Great.  All right.  So 

6 it seems to me that stated most simply, the dispute 

7 here is whether the commander should be removed 

8 from the military justice system with respect to 

9 certain offenses, specifically, of course, sexual 

10 assault assault cases, but other serious offenses 

11 as well, and be replaced by a system of independent 

12 military lawyers.  And I say that -- that's a very 

13 simple way of stating the proposition. 

14           I would like to go through the arguments 

15 that have been made on behalf of that proposition 

16 that the commanders should be replaced and start 

17 there, and I'd be happy to hear from everyone else 

18 as well.  But it seems to me that the argument that 

19 I hear pursued and asserted most strongly is that 

20 if the commanders are taken out of the system, that 

21 they're no longer the convening authority, it will 

22 increase the confidence of victims in the system.  
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1 And, most importantly, it will increase reporting. 

2           And the second argument that I've also 

3 heard and that I think is the second basic argument 

4 is that we should look to the fact that our foreign 

5 allies -- military allies have separated commanders 

6 from their military justice systems, and that they 

7 should be models for us.  And there are lots of sub 

8 arguments, but I would like to begin with the first 

9 one, which is that the victim's assertion, and 

10 we've heard it from victim's advocates, we've heard 

11 it from Swan, we've heard it from Protect Our 

12 Defenders.  And we certainly all read about it in 

13 individual presentations by victims before House 

14 and Senate committees. 

15           But I'd like to begin by talking about the 

16 fact that victims assert that reporting will 

17 increase because they will have increased 

18 confidence.  And I guess my question is, what is 

19 the support for that?  Is there any empirical 

20 support for it?  And I'd like to open that up, and 

21 then we could sort of talk from there. 

22           GENERAL (RET.) HAM:  It's okay if I -- 
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1 just I guess more of a question than a comment, is 

2 I read through the statements and the responses by 

3 officers from other countries who have implemented 

4 this policy.  My recollection is that most of them, 

5 if not all of them, were asked the question about 

6 whether they had seen an increase in reporting 

7 following the change.  And my recollection is the 

8 answer was, no, that they hadn't seen an increase 

9 in reporting when they changed the system.  My 

10 reading of that may be faulty, but that's what I 

11 seem to remember. 

12           CHAIRWOMAN JONES:  Actually, General, I 

13 think your reading of that is correct.  While there 

14 were some arguments advanced at the beginning, that 

15 there were statistics available that showed that 

16 there was increased reporting on sexual assaults, 

17 in at least one, if not more, of the foreign 

18 military systems, there hasn't been anything that's 

19 been advanced to us.  But I'd like to be corrected 

20 if I'm wrong.  Colonel? 

21           COLONEL HAM:  Ma'am, there was -- I think 

22 the instance that was being put forth was the 
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1 Israeli example. 

2           CHAIRWOMAN JONES:  Yes.  Can you hear, 

3 General Ham? 

4           GENERAL (RET.) HAM:  I can, Judge. 

5           CHAIRWOMAN JONES:  Okay. 

6           COLONEL HAM:  The instance that was put 

7 forward was the Israeli example, and we got the 

8 exact numbers on reporting and indictments from the 

9 Israeli military -- Deputy Military Advocate 

10 General.  His name was Colonel Eli Bar-On.  He did 

11 not appear at the meeting, but he sent us 

12 information.  And he was also asked to -- there was 

13 an increase in reporting over the last several 

14 years, but not an increase in indictments.  And he 

15 was asked to what did he attribute the increase in 

16 reporting, and his response was we really don't 

17 know what to attribute it to, or whether we can 

18 attribute it to any one thing.  There could be more 

19 crime or there could be more reports because of a 

20 directed effort to eradicate sexual harassment.  

21 But he did not mention anything about removing the 

22 commander.  The Israeli system has not the 
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1 commander in the system since 1955, is my 

2 understanding. 

3           CHAIRWOMAN JONES:  Since 1955?  And what 

4 was the time frame on these comparative report 

5 statistics? 

6           COLONEL HAM:  It was 2009 to 2012, I 

7 believe.  I might've gone back a little bit.  And 

8 there were the pie charts if you remember.  There 

9 were colored pie charts that he sent us, and then 

10 there was a column chart which showed the number of 

11 indictments.  So while the number of reports have 

12 been up, the number of indictments have not gone 

13 up. 

14           CHAIRWOMAN JONES:  Now, other than that 

15 information that came in, though, am I correct that 

16 with respect to any of the other foreign militaries 

17 -- the UK, Canada, Australia, and I think -- am I 

18 forgetting any other presentation?  I don’t think 

19 so.  Am I correct that there were no other 

20 statistics that showed an increase in reporting? 

21           COLONEL HAM:  That's correct, ma'am. 

22           VICE ADMIRAL (RET.) HOUCK:  I would just 
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1 say, and I know you asked about data, but since 

2 we're on the subject of foreign militaries. 

3           CHAIRWOMAN JONES:  Yes. 

4           VICE ADMIRAL (RET.) HOUCK:  I find it 

5 really, really difficult to draw anything from the 

6 testimony of the foreign militaries, particularly  

7 -- set aside for a minute the lack of data, which 

8 is essentially nothing that we have that shows any 

9 difference in reporting.  Even if there was data, 

10 the size and scope of the missions of the foreign 

11 militaries is radically -- radically -- different 

12 from what the United States armed forces are asked 

13 to do. 

14           And I think -- I don't have it in front of 

15 me.  I could re-compile it.  But I think when you 

16 add up the total military forces of all the allies 

17 that we heard from, they're roughly the size of the 

18 Coast Guard, maybe the Marines and the Coast Guard 

19 put together, the two smallest U.S. armed forces. 

20           And there was testimony from some of our 

21 witnesses, particularly Senator Gillibrand, that 

22 said they haven't fallen apart.  And it's just, I 
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1 think, a wildly inapplicable standard to apply to 

2 that.  So I find that data from foreign militaries 

3 completely unhelpful in terms of what we're being 

4 asked to do. 

5           CHAIRWOMAN JONES:  Liz? 

6           CONGRESSWOMAN HOLTZMAN:  Well, my view 

7 about this is that we are asked to look at the 

8 impact on the phenomenon of sexual assault in the 

9 military.  There may be some reason to adopt 

10 whatever systems they have in these foreign 

11 countries whether or not there's any comparison in 

12 terms of size.  But surely we have found nothing at 

13 this point to say that adopting that system will 

14 have any impact whatsoever at least on reporting, 

15 if not the prosecution, of these cases. 

16           So I think I feel comfortable at this 

17 point saying that we have examined the operations 

18 of these laws in Israel, UK, Australia, and Canada, 

19 and have found exactly what my conclusion is, which 

20 is while there may be reasons to adopt the -- to 

21 change the role of the commander, we have found 

22 nothing in the experience of these countries that 
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1 would suggest it would have any impact, at least 

2 from our initial assessment, which includes A, B, 

3 C, D, E, any impact on the reporting of rape or the 

4 handling of sexual assault in the military. 

5           I think that that's a fair conclusion to 

6 draw from what we've -- you know, from what we've 

7 looked at so far.  I don't know that I'd go farther 

8 than that because -- and I think I'd also to make 

9 it clear whatever statement we make that we have 

10 not yet fully examined the question of how -- we 

11 have not examined any evidence -- fully examined 

12 evidence from victims so that we're not prepared to 

13 make a final conclusion about the role of the 

14 commander at this point.  But we just can make this 

15 conclusion about the experience of foreign 

16 governments.  That's all.  Limited to that point. 

17           GENERAL (RET.) HAM:  If I may. 

18           CHAIRWOMAN JONES:  Yes, General. 

19           GENERAL (RET.) HAM:  Is Senator Gillibrand 

20 or Swan or any of the others who appeared, did they 

21 offer any rationale behind their -- the assertion 

22 that removing the commander would increase 
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1 reporting, or was it simply the assertion?  I don't 

2 recall reading anything that said we believe 

3 removing the commander will improve reporting 

4 because, and here's why we believe that. 

5           CHAIRWOMAN JONES:  Yeah, Beth? 

6           PROFESSOR HILLMAN:  I think that there 

7 isn't empirical data on this.  It's a prospective 

8 change.  But their argument -- the argument is that 

9 some victims, including those who have been most 

10 influential in the victim's advocacy organizations, 

11 who say they're not -- they didn’t report.  They 

12 report personally, but they did not report because 

13 they did not believe their report would be taken 

14 seriously, and that having the prosecutorial 

15 decision embedded in command reduced their 

16 confidence.  And, in fact, many of them, some of 

17 the most high profile folks who were out there, 

18 they actually say -- I mean, there are specific 

19 incidents where their report wasn't taken seriously 

20 and they wanted that independent piece. 

21           I think there's an open question as to 

22 whether another military officer, who's an 
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1 independent prosecutor, and if I could refer back 

2 to that Chart 16 that I noted that confused me, 

3 from SAPRO about this, about the, you know, the 

4 number of different efforts here.  But there's an 

5 open question as to whether creating an independent 

6 military authority would actually do -- increase 

7 the confidence of victims.  I don't think there's 

8 empirical evidence on that. 

9           But the argument does come from those 

10 victims who have come forward and said they don't 

11 have any trust.  And likewise actually, we're 

12 addressing public confidence issues here, too.  

13 Public confidence is in the compression of all of 

14 this authority and to the perceived compression of 

15 all of this authority.  I mean, this chart actually 

16 shows there's a lot of different -- that there is 

17 actually disparate authority, and it's somewhat 

18 diffuse now actually.   And this change -- this 

19 elevation of the convening authority for sexual 

20 assault crimes that's happened recently has changed 

21 this again, this calculus again. 

22           CHAIRWOMAN JONES:  Well, I have to say 
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1 when I first began to look at this, the first fact 

2 that I learned that was the most remarkable to me 

3 in terms of this whole issue was the fact that 

4 Secretary Panetta elevated the convening authority 

5 to a considerable extent.  This was no longer a 

6 situation where your unit commander, let alone 

7 probably even the commander above your unit 

8 commander, had the authority to make that decision 

9 about what charges were going to be brought.  So I 

10 think that is something I didn't understand at all.  

11 Geoff? 

12           PROFESSOR CORN:  Two comments.  First off, 

13 maybe somewhere in the middle of Admiral Houck and 

14 Representative Holtzman on the issue of foreign 

15 militaries. 

16           CHAIRWOMAN JONES:  Yes. 

17           PROFESSOR CORN:  I think the comment that 

18 the empirical evidence is indecisive, that there's 

19 no clear indication that it leads to increased 

20 reporting probability is fair.  But I also think 

21 it's fair to recognize that these are in military 

22 organizations that are relatively concentrated 
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1 geographically.  And the scale and the lack of 

2 dispersion would suggest that if this was -- if 

3 this change were going to make a difference, it 

4 would have a higher probability of making a 

5 difference in a highly concentrated force than in a 

6 highly dispersed force. 

7           So I think the scale context is still 

8 important because it makes the fact that there is 

9 no empirical evidence, that there's an increased 

10 reporting probability when you make this change 

11 that much more significant, at least for me. 

12           And on the issue of the role of the 

13 commander and its influence on reporting generally, 

14 it seems to me that there's been a conflation of 

15 commander and convening authority.  And they're not 

16 -- and one thing that's been relatively clear from 

17 this morning is that there are targeted efforts 

18 along this continuum of action.  So when you ask a 

19 -- when a soldier says I was hesitant to report 

20 because I didn't think my command would take it 

21 seriously, that might refer to the first line 

22 commander, the company commander. 

This meeting was not subject to the notice and open meeting requirements of the 
Federal Advisory Committee Act.

This meeting was not subject to the notice and open meeting requirements of the 
Federal Advisory Committee Act.



Meeting October 23, 2013

Washington, D.C.

1-800-FOR-DEPO

Alderson Reporting Company

Page 217

1           Candidly, and this is just anecdotal, when 

2 I was a -- before I was a JAG officer, I was an 

3 intelligence officer, I had no clue who decided how 

4 cases to court martial.  I didn't know -- I didn't 

5 even know what a convening authority was.  I mean, 

6 I just assumed that if there was a crime, the 

7 commander found out about it, and then CID got 

8 involved, and then some process occurred.  I would 

9 find -- I think an interesting survey data point, 

10 which we don't have, would be how many service 

11 members who take that survey even know that it's 

12 the commanding general that decides whether or not 

13 the case goes to trial?  I think that the numbers 

14 would be -- a vast majority would say we don't know 

15 who makes that decision.  We just know it's 

16 somewhere in the military process. 

17           So I think the focal point from the 

18 briefing today, all of the efforts to increase the 

19 confidence that a report will be treated with 

20 respect, and if you want it to go forward, there's 

21 a number of ways to ensure that it cannot be 

22 arbitrarily stifled are very significant and very 
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1 important developments.  But conflating what a 

2 company commander would do when the first sergeant 

3 comes to him and said, Sergeant Jones said she's 

4 been the victim of a crime, with what the three-

5 star convening authority would do, I think are 

6 inapposite comparisons. 

7           MAJOR GENERAL (RET.) ALTENBURG:  Judge? 

8           CHAIRWOMAN JONES:  Yes, General? 

9           MAJOR GENERAL (RET.) ALTENBURG:  I have a 

10 couple of comments to make in connection with this, 

11 starting with the allies' system.  Besides them 

12 being very much smaller and much more limited in 

13 scope, related to that is the fact that there's no 

14 requirement because of that for them to have a 

15 portable justice system.  If they have somebody 

16 that commits a crime in Afghanistan, or Iraq, or 

17 Djibouti, or Saudi Arabia, they fly them out, they 

18 take them back to the UK, and they try them in that 

19 civilian process.  We've tried hundreds, almost a 

20 thousand, in the Army alone in the last 10 years in 

21 deployed environments where because of the sheer 

22 numbers, we have to be able to do that.  We 
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1 couldn’t be taking all these people out of country.  

2 So we have a system created by Congress that allows 

3 us to do justice wherever we are in the world no 

4 matter what the mission. 

5           We don't emulate our allies, even though 

6 they're our allies, when it comes to rules of 

7 engagement.  We are much more strident in 

8 protecting our soldiers through the drafting of our 

9 rules of engagement, and they embody our values.  

10 And so, if we don't emulate our allies in that 

11 regard and we get along with our allies and 

12 coordinate combined operations, then I don't see 

13 the urgency to emulate their military justice 

14 system. 

15           Connected to that is the fact that all of 

16 those systems, or at least the European ones, and 

17 the Canadians to a lesser extent, were driven by 

18 the Court of Human Rights, the European Court of 

19 Human Rights.  And those changes to take it away 

20 from the commander were made because the Court said 

21 that soldiers don't get a fair trial.  There's not 

22 adequate due process and protection because of 
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1 commanders controlling the system. 

2           Quite frankly, our Congress has seen since 

3 1950 to ensure that that doesn't happen in our 

4 military.  And our soldiers have constitutional 

5 rights and due process protections that soldiers in 

6 no other military in the world, Western or 

7 otherwise, has.  And so, there's not that urgency 

8 to change our system and take it away from 

9 commanders because, again, the Congress and the 

10 officers in control of the system have ensured that 

11 our soldiers are protected. 

12           Related to what Professor Corn was saying, 

13 when people talk about command retaliation, and 

14 hearkening back to my days as an enlisted soldier 

15 in Vietnam, and relating to some things that were 

16 said this morning by the people who do the survey 

17 in terms of what the perceptions are of soldiers, 

18 command might be a staff sergeant.  It might be an 

19 E-6.  When a victim says the command told me I 

20 would get in trouble, the command told me there 

21 would be retaliation, the command told that I was 

22 going to lose my career if I insisted on 
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1 identifying this sergeant first class as someone 

2 who offended me or assaulted me, in their world, 

3 you know, the command is represented by that 

4 sergeant, or staff sergeant, or sergeant first 

5 class. 

6           You know, that is also the explanation for 

7 why young soldiers don't know all these other 

8 venues that they have, that they could prefer 

9 charges, they could go to the IG, they could go to 

10 the chaplain because their world is limited to 

11 about 200 square feet of the company area, and 

12 that's all they know those first six months.  And 

13 even an officer, a first lieutenant, is like a god 

14 to them in terms of how much power people have over 

15 them and what they're free to do. 

16           So all that goes to saying I'm not sure 

17 how often, even though it's been withheld to the O-

18 6 level, which is an improvement, I'm not sure how 

19 often it really was an officer or someone that had 

20 UCMJ authority that was the agent of their 

21 perceived retaliation.  I believe also, based on 

22 what they told us this morning about the survey 
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1 results, that the top three reasons all relate to 

2 privacy, and retaliation is not mentioned anywhere 

3 in there, that the notion of retaliation by command 

4 is really driven by a very vocal group of 

5 advocates, a very vocal group of victims who 

6 probably in each of their instances that was a 

7 problem, and there was retaliation. 

8           But if we're going to pay attention to the 

9 survey data and buy into an estimate of 26,000 

10 victims of unwanted sexual contact, then we 

11 probably ought to buy into what they say about what 

12 the reasons are for not reporting.  And the top 

13 three are privacy concerns and those types of 

14 interests. 

15           So and I agree also with what Professor 

16 Corn said about separating out a commander, whether 

17 it's a unit commander or a battalion or squadron 

18 commander, from the convening authority because 

19 that's the person who really does make the 

20 difference for the decision.  And so much of the 

21 criticism that is, in fact, valid is very dated.  

22 And when you take into consideration immense change 
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1 has occurred, especially since 2005, and even more 

2 in terms of momentum since 2009 in the last two 

3 years, then it's almost breathtaking in terms of 

4 comparing it and looking at these really old cases.  

5 I'll even grant you that they're all valid, but 

6 it's not the way the Department is operating now. 

7           VICE ADMIRAL (RET.) HOUCK:  But even the 

8 data that we looked at today, that we heard from 

9 today, was collected in the midst of significant 

10 changes that are taking place and that have taken 

11 place beginning in December of 2011 and then in the 

12 summer of 2012 regarding the ability to request a 

13 transfer from your command, the ability to ask that 

14 an alleged perpetrator be transferred from the 

15 command.  And these are all -- that was all 

16 churning and fermenting during the collection of 

17 this data, which I would agree with General 

18 Altenburg, really doesn't make the case at all that 

19 there is great -- that that's a driving and primary 

20 reason because of it. 

21           CONGRESSWOMAN HOLTZMAN:  Well, my view at 

22 this point, though, I mean, I think we need -- I'm 

This meeting was not subject to the notice and open meeting requirements of the 
Federal Advisory Committee Act.

This meeting was not subject to the notice and open meeting requirements of the 
Federal Advisory Committee Act.



Meeting October 23, 2013

Washington, D.C.

1-800-FOR-DEPO

Alderson Reporting Company

Page 224

1 not disagreeing in substance with anything that's 

2 been said. 

3           The real question before us is, in my 

4 view, do we have enough information to make a 

5 general comment on the role of the commander?  I 

6 personally think we don't, and I would vote against 

7 any general recommendation based on what we have 

8 because we have not had all the victims groups come 

9 in and talk to us, and probe a little bit more.  

10 And I think we'd be very vulnerable to criticism if 

11 we said there's no basis for any of the claim of 

12 changing the role of the commander. 

13           I would like to see a very narrow report 

14 that just deals with where we feel, you know, 

15 complete confidence in the information that we 

16 have, which is what the role of the -- what we've 

17 learned about the foreign militaries in terms of 

18 sexual assault.  I think it's true that none of 

19 those systems were set up to deal with the problem 

20 of sexual assault.  From what we've heard, none of 

21 those systems has seen any reduction in the 

22 incidence of sexual assault or any increase in the 
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1 reporting as a result of changing the role of the 

2 commander. 

3           And if we go beyond that, I think we're 

4 asking for trouble, and I don't think there's any 

5 need to go beyond that.  I could be wrong.  I mean, 

6 I don't know where the rest of you come out, but I 

7 think that that's -- 

8           VICE ADMIRAL (RET.) HOUCK:  I was just 

9 responding to sort of the call for two data points 

10 that the foreign military as being one of them, but 

11 the other one being the question of do we feel that 

12 there is data.  So I understood that -- I mean, I 

13 completely agree with you that we're not ready to 

14 opine without having heard from victims.  I think 

15 it would be offensive if we did that. 

16           CONGRESSWOMAN HOLTZMAN:  Yes. 

17           MAJOR GENERAL (RET.) ALTENBURG:  I agree 

18 also. 

19           VICE ADMIRAL (RET.) HOUCK:  Yeah. 

20           GENERAL (RET.) HAM:  But I think it is 

21 appropriate -- Judge, I agree with you.  I think at 

22 this point we could simply say -- and I would agree 
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1 with the point that says we haven't yet seen any 

2 indication that the removal of the commander from 

3 the decision making process has resulted in an 

4 increase in reporting.  And I agree with you that 

5 based on what we know now, I don't think we can go 

6 any further than that. 

7           COLONEL TURNER:  Ma'am -- Judge, may I -- 

8           CHAIRWOMAN JONES:  Yes, Colonel Turner. 

9           COLONEL TURNER:  So I really appreciated 

10 the staff getting us Dr. Schenck's -- 

11           PROFESSOR CORN:  Schenck's. 

12           CHAIRWOMAN JONES:  Schenck's. 

13           COLONEL TURNER:  -- analysis on the 

14 foreign militaries, particularly as she, in 

15 addition to reporting, also analyzes the 

16 prosecution rates.  And unless I misread this, the 

17 prosecution rates are not better than the DoD 

18 either for sexual assault. 

19           COLONEL HAM:  But I would point out the UK 

20 has some -- taken issue with some of that, and I 

21 think we do have -- 

22           COLONEL TURNER:  We have a corrected copy 
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1 of that. 

2           COLONEL HAM:  -- the responses of the UK. 

3           COLONEL TURNER:  So in addition to 

4 reporting not being -- people responding in those 

5 foreign countries to the removal of the commander, 

6 I think we're seeing prosecution responding to 

7 that, unless I misread this. 

8           PROFESSOR CORN:  Is the statement from the 

9 survey presentation that the number of reports in 

10 the -- at the end of the third quarter of this year 

11 already exceed the total number of reports from 

12 last year relevant at all to suggest that the 

13 techniques or the efforts that have been made to 

14 enhance the procedural safeguards and mitigating 

15 efforts against arbitrary treatment of reports and 

16 to better educate the force are having the effect 

17 that they're intended to have, even though nothing 

18 has changed about the role of the commander? 

19           CONGRESSWOMAN HOLTZMAN:  We don't even 

20 have the final numbers.  I don't see how we can 

21 make such a statement. 

22           CHAIRWOMAN JONES:  I think when we get 
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1 them and can take a look at them and examine them, 

2 then I think they would be very relevant.  I agree. 

3           GENERAL (RET.) HAM:  But I don't know that 

4 -- I mean, the numbers of themselves I think are 

5 important, and I think certainly noteworthy of the 

6 -- if the reporting is increasing, that's good to 

7 know.  But I think that probably without another 

8 survey, it would be speculative to attribute any 

9 reason to why reporting is increasing.  I mean, we 

10 might have a gut feel that, you know, the attention 

11 being paid to the topic and other initiatives are 

12 driving that, but we ought to have -- if we're 

13 going to make an assertion that the specific 

14 actions have driven an increase in reporting, we 

15 ought to have some data behind that assertion. 

16           CHAIRWOMAN JONES:  No, I agree with that.  

17 And frankly, in November we're going to hear that 

18 data or at least more specific information about 

19 it.  And as importantly, if not more importantly, 

20 we're going to hear more from victims and what 

21 their -- you know, their reasons are behind pushing 

22 for taking the commander out of the convening 
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1 authority role and other roles.  So I agree. 

2           Can I just -- I'd like to go back to the 

3 foreign military just to sort of see if we're 

4 finished in terms of our comments with respect to 

5 that. 

6           I appreciated, General Altenburg, your -- 

7 what I consider like a footnote to that whole 

8 issue, which is the fact that none of those 

9 militaries changed their systems because of the 

10 sexual assault problem.  And, of course, that, to 

11 me, is relevant because I think people thought they 

12 might have changed their military systems because 

13 of that, and that it really was, as you said, the 

14 motivation behind it was either an opinion from the 

15 European Court, high court, on Human Rights, or 

16 their own courts, which were rulings with respect 

17 to more due process for the accused.  So I 

18 appreciated that.  Thank you. 

19           Is there anybody else who has anything 

20 additional to say about what I think is a consensus 

21 that we don't have anything, either empirical data 

22 or testimony or anything else, with respect to 
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1 foreign militaries, that we believe we would put in 

2 the column of supporting the notion that taking the 

3 commander out of the convening authority role and 

4 having a separate military justice system is a good 

5 idea.  Is there any additional or contrary -- 

6           PROFESSOR HILLMAN:  I'd only narrow that 

7 to say we don't have any -- we don't have evidence 

8 that that reduces the barriers that cause people 

9 who experience sexual assault to not report. 

10           CHAIRWOMAN JONES:  That's much better 

11 said.  Thank you. 

12           PROFESSOR HILLMAN:  Because I think -- 

13           GENERAL (RET.) HAM:  Yeah.  I think, 

14 Judge, I agree with that.  I guess I'd say that no 

15 testimony or empirical data to support a conclusion 

16 that a separate system would increase reporting, 

17 decrease retaliation, or increase prosecution 

18 rates.  Those, to me, I think, are the three 

19 categories. 

20           CONGRESSWOMAN HOLTZMAN:  Well, we haven't 

21 heard any testimony -- 

22           GENERAL (RET.) HAM:  And that it ties into 
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1 specific actions. 

2           CONGRESSWOMAN HOLTZMAN:  But I'm not sure 

3 that we've had any testimony about retaliation 

4 issues, so I'm not sure we could say that one way 

5 or another.  I don't think there's any evidence one 

6 way or another on that point.  Am I wrong? 

7           CHAIRWOMAN JONES:  No, I think that's 

8 right. 

9           PROFESSOR HILLMAN:  I agree with Liz. 

10           GENERAL (RET.) HAM:  But I guess that's my 

11 point is to say we haven't seen -- 

12           CONGRESSWOMAN HOLTZMAN:  But we haven't 

13 even -- I'm not even sure we've asked for it, so 

14 I'm not sure what the -- I'm not sure what the 

15 information is.  Maybe it does show that 

16 retaliation is down, but I don't recall seeing 

17 anything one way or another on that. 

18           CHAIRWOMAN JONES:  Well, no one has 

19 discussed that in my memory. 

20           COLONEL HAM:  There's information on some 

21 retaliation in the initial SAPRO briefing you got 

22 at the June meeting, ma'am. 
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1           CHAIRWOMAN JONES:  With respect to the 

2 foreign military issue? 

3           COLONEL HAM:  Oh, I'm sorry.  I apologize.  

4 No. 

5           GENERAL (RET.) HAM:  Yeah.  Yeah.  Then I 

6 confused the two issues between the SAPRO report 

7 and the foreign military. 

8           CHAIRWOMAN JONES:  Anybody else just on 

9 that one issue? 

10           (No response.) 

11           CHAIRWOMAN JONES:  Okay.  Where do we go 

12 from here? 

13           CONGRESSWOMAN HOLTZMAN:  Can I make a 

14 suggestion? 

15           CHAIRWOMAN JONES:  Yes. 

16           CONGRESSWOMAN HOLTZMAN:  I think we should 

17 make a recommendation to the full Panel that a 

18 brief report of this nature be issued.  And I think 

19 in the report, we should also document the 

20 testimony that we've heard, the witnesses that 

21 we've heard, the evidence that we've seen.  And it 

22 should be relatively short. 

This meeting was not subject to the notice and open meeting requirements of the 
Federal Advisory Committee Act.

This meeting was not subject to the notice and open meeting requirements of the 
Federal Advisory Committee Act.



Meeting October 23, 2013

Washington, D.C.

1-800-FOR-DEPO

Alderson Reporting Company

Page 233

1           And I wouldn't make too many claims.  We 

2 should just simply that we've been charged with 

3 this responsibility, and we thought that this 

4 information might be helpful as you consider -- we 

5 could say consider legislative proposals -- 

6           CHAIRWOMAN JONES:  Right. 

7           CONGRESSWOMAN HOLTZMAN:  -- or related to 

8 that or other proposals.  Or as you consider the 

9 issue of the role of the commander, and here's what 

10 we found, or here's what -- 

11           CHAIRWOMAN JONES:  Beth? 

12           PROFESSOR HILLMAN:  Can I just point out?  

13 One of the reasons for the invocation of foreign 

14 military justice systems in this debate is not 

15 about reporting, but instead about the sort of 

16 structural integrity of a system that doesn’t have 

17 a commander in the center of the process, but 

18 rather an independent authority. 

19           So to that extent, I don’t think we can 

20 say -- I wouldn't be comfortable with a statement 

21 that said something about that.  I disagree about 

22 the relevance of foreign military experiences for 
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1 the U.S. experience.  But I don't disagree on the 

2 core point that we're talking about, which is that 

3 we don't have evidence about the impact on 

4 reporting. 

5           COLONEL TURNER:  Or prosecution. 

6           CHAIRWOMAN JONES:  Pardon me? 

7           COLONEL TURNER:  Or prosecution.  That's 

8 what I heard General Ham say. 

9           CHAIRWOMAN JONES:  You know, we haven't -- 

10           CONGRESSWOMAN HOLTZMAN:  I'm not sure 

11 about that. 

12           PROFESSOR HILLMAN:  I don't have enough 

13 about prosecution rates, and this is already -- 

14 we're realizing from, in part, just the beginning 

15 of the comparative systems piece.  Disposition 

16 statistics are so jurisdiction specific, and the 

17 categorizations are so relevant that I'm very 

18 uncomfortable with saying that prosecution rates 

19 are higher in the U.S. than anywhere else or lower, 

20 or whatever they might be based on what we have at 

21 this point. 

22           VICE ADMIRAL (RET.) HOUCK:  To your point, 
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1 Beth, though, about structural integrity of the 

2 system and such.  I mean, we're not going to get 

3 into that issue.  I mean, I know that's not a part 

4 of our charter. 

5           CHAIRWOMAN JONES:  I'm sorry.  You mean a 

6 comparison or the -- 

7           VICE ADMIRAL (RET.) HOUCK:  Well, I know, 

8 for example, that Professor Fidell testified -- 

9 Professor Fidell, who is a good friend of mine, has 

10 testified about a lot of issues that I think are 

11 extraneous to what we're being asked to look at 

12 right now. 

13           CHAIRWOMAN JONES:  Well, it's interesting 

14 you bring that up because, I mean, Professor 

15 Fidell's argument as I read it, and he just made 

16 his statements to us in September, is that he 

17 thinks we should change the military justice system 

18 so that it bears a much closer relationship to the 

19 way the civilian justice system in our country is 

20 set out structurally and every other way, which, of 

21 course, is a very broad proposal.  And I don’t 

22 think that is our mandate.  Our mandate is to 
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1 figure out what are the best, most considered, 

2 effective responses to preventing and reacting, if 

3 we can't prevent it, to sexual assaults. 

4           And so, I -- he's invited us to look at a 

5 broad structural change of the entire military 

6 justice system.  Unless anyone disagrees with me, I 

7 don't think that's our mandate. 

8           PROFESSOR HILLMAN:  Admiral Houck, the 

9 connection for me is only through the premise in 

10 the proposals, like Senator Gillibrand's proposal, 

11 that says the system is more fair, but it's a 

12 relative piece.  I agree that it's not our central 

13 mandate, but it is another way in which foreign 

14 militaries are being deployed -- foreign military 

15 experience is getting deployed in the debate over 

16 the legitimacy of the proposals. 

17           PROFESSOR CORN:  Well, I think there's -- 

18 my sense from being on the testimony side of the 

19 Panel listening to Professor Fidell and Drapeau was 

20 not necessarily that this change will increase 

21 reporting, but that this change will not destroy 

22 the armed forces. 
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1           CHAIRWOMAN JONES:  Well, that's -- 

2           PROFESSOR CORN:  And I think that 

3 advocates of the change are going to, as Beth says, 

4 they're going to be looking to allied militaries 

5 for that effect as well.  That if the U.S. military 

6 is saying this is going to be -- have unintended 

7 and very detrimental second and third order 

8 consequences, how come it hasn't happened in other 

9 armed forces?  And then, I think that does then 

10 make the statement that Admiral Houck began with 

11 and General Altenburg echoed, significant that the 

12 comparison is not ideal. 

13           And I don't know -- my concern is if we 

14 make a statement for this limited purpose, that 

15 there's been no evidence that this change has 

16 increased reporting in these other services, is 

17 there an inference that we are in effect saying for 

18 other purposes it's a legitimate comparison? 

19           CHAIRWOMAN JONES:  The argument that I've 

20 heard advanced that I think is what we're talking 

21 about here, was basically Senator Gillibrand's.  

22 And basically she said, look, they've done it, and 
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1 they didn't fall apart.  We can do it. 

2           Interestingly, we've had panel after panel 

3 of commanders before us, and when asked if the law 

4 changed and you were legislated to do this, and 

5 there had to be a separate military prosecution 

6 system, I think I asked logistically would this 

7 cause you any problems?  Could you do it?  I think 

8 basically what they said was, ma'am, if we were 

9 told to do it and if it was the law, we would do 

10 it. 

11           So I don't think there's a big debate that 

12 our military, at whatever cost it might be, would 

13 do what they're told to do.  And we really haven't 

14 gotten into yet, and we don't have any evidence on 

15 this yet, how big and difficult a change like 

16 removing the commander from the convening authority 

17 role and other portions of the UCMJ is, how big a 

18 job it is and what the costs would be. 

19           But I don't know where I come out.  I 

20 guess all I'm saying is that I don't find the 

21 argument that they did it so we can do it a 

22 compelling reason to make a change.  It doesn't 
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1 bear much weight with me. 

2           Anything else on the foreign military 

3 aspect, if I can call it that? 

4           (No response.) 

5           CHAIRWOMAN JONES:  All right.  I want to 

6 go back to -- 

7           CONGRESSWOMAN HOLTZMAN:  Can I ask a 

8 question? 

9           CHAIRWOMAN JONES:  Oh, sure. 

10           CONGRESSWOMAN HOLTZMAN:  Where does this 

11 leave us? 

12           CHAIRWOMAN JONES:  Well, I agree with your 

13 proposal, Liz, that we -- 

14           MAJOR GENERAL (RET.) ALTENBURG:  We're 

15 limited, yea.  The way you stated it, I think, is 

16 what we ought to say. 

17           CONGRESSWOMAN HOLTZMAN:  Beth refined what 

18 I said. 

19           CHAIRWOMAN JONES:  You did, and I -- 

20           CONGRESSWOMAN HOLTZMAN:  I have no problem 

21 with that. 

22           CHAIRWOMAN JONES:  Me neither.  I think 
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1 that's right, and it's smart. 

2           MAJOR GENERAL (RET.) ALTENBURG:  Yeah. 

3           CHAIRWOMAN JONES:  I think we should draft 

4 up this, at least, you know, as a potential report 

5 out. 

6           PROFESSOR HILLMAN:  Just on what we might 

7 do, I think it would be a great service to the 

8 ongoing debates if we put out there that we have 

9 undertaken a systematic examination of the impact 

10 on reporting rates to the extent we know.  And I 

11 actually think I would be inclined to highlight two 

12 things. 

13           First, the U.S. military knows more about 

14 this issue than, I think, anyone else does right 

15 now, foreign militaries or really civilian 

16 jurisdictions.  And just I would like to direct the 

17 interested public and congressional members to the 

18 information that we've collected so it's clear we 

19 really did look at this, and honestly there's not 

20 an answer here.  There's not an answer that's clear 

21 from what foreign militaries have done.  What the 

22 United States chooses to do will be what the 
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1 Congress chooses to do here.  But there's really 

2 not an answer out there, and we did look for it.  

3 Does that seem -- 

4           CHAIRWOMAN JONES:  Yes.  Yes. 

5           CONGRESSWOMAN HOLTZMAN:  That's right. 

6           VICE ADMIRAL (RET.) HOUCK:  Yes. 

7           PROFESSOR HILLMAN:  That would be my 

8 objective in our statement. 

9           VICE ADMIRAL (RET.) HOUCK:  Yes. 

10           CONGRESSWOMAN HOLTZMAN:  Right.  That's 

11 the framework in which it should be, yeah.  I agree 

12 with that. 

13           CHAIRWOMAN JONES:  Everybody in agreement? 

14           PROFESSOR CORN:  Yes. 

15           CHAIRWOMAN JONES:  Okay. 

16           MAJOR GENERAL (RET.) ALTENBURG:  Somebody 

17 gets a rose for drafting it?  No good deed goes 

18 unpunished. 

19           VICE ADMIRAL (RET.) HOUCK:  That's why we 

20 have staff. 

21           CONGRESSWOMAN HOLTZMAN:  Well, and from 

22 committee members. 
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1           CHAIRWOMAN JONES:  Right.  We certainly 

2 will -- I'm using the royal "we" now -- circulate a 

3 draft -- 

4           (Laughter.) 

5           CHAIRWOMAN JONES:  -- on this one issue.  

6 Let me ask this question.  Is there any other issue 

7 with respect to the proposal to take the commander 

8 out of his role as convening authority and other 

9 roles?  Any other issue that we think we have 

10 discussed enough, researched enough that we're 

11 comfortable enough to talk about -- not to talk 

12 about, but to comment on?  Or are there just other 

13 pieces of information that seem very important that 

14 we have found and realized as we've gone along? 

15           Because I think something that we touched 

16 upon a few minutes ago is extraordinarily 

17 important, and maybe it's just my own experience.  

18 But the notion that people may be confused between 

19 the commander and the convening authority is, in my 

20 view, huge, extremely important.  And that might be 

21 something we may just want to talk about, or 

22 perhaps it's sufficient to the day that we discuss 
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1 it here on the record and that this transcript will 

2 be available. 

3           But I don't know.  Is that an issue that 

4 we might want to comment on as well as something we 

5 think is significant to the debate? 

6           PROFESSOR CORN:  Can I ask a follow-on 

7 question? 

8           CHAIRWOMAN JONES:  Sure. 

9           PROFESSOR CORN:  Have you had any 

10 witnesses before the Commission that have served in 

11 the role of a legal advisor to a general court 

12 martial convening authority that have indicated 

13 grave concerns over the capacity of the convening 

14 authority to exercise the prosecutorial function? 

15           CHAIRWOMAN JONES:  I haven't heard -- we 

16 have heard testimony from or presentations from 

17 those individuals.  And no one has expressed a 

18 concern. 

19           PROFESSOR CORN:  I mean, I think that that 

20 -- it would seem that that is a data point that is 

21 before you now. 

22           MAJOR GENERAL (RET.) ALTENBURG:  It's five 
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1 services, and probably 200 general court martial 

2 convening authorities total at least among all the 

3 services I guess, 150 to 200 general court martial 

4 convening authorities who rotate every year or two.  

5 And you go back 10 years, you're talking about a 

6 thousand staff judge advocates who advise general 

7 court martial convening authorities.  You'd think 

8 that there -- if there was a problem out there, at 

9 least one staff judge advocate would come forward 

10 and say, I couldn't control that guy.  It was 

11 terrible because he was a non-lawyer making these 

12 decisions.  I was really upset.  If there's 

13 somebody out there, we ought to find him or her. 

14           COLONEL HAM:  We do have from Senator 

15 Gillibrand's office some -- she referred to letters 

16 from some former commanders, not staff judge 

17 advocates, but former commanders. 

18           MAJOR GENERAL (RET.) ALTENBURG:  Who 

19 didn't like having the responsibility? 

20           COLONEL HAM:  At the general officer 

21 level.  They didn't say they had general court 

22 martial convening authority. 
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1           CONGRESSWOMAN HOLTZMAN:  I mean, I think 

2 there's some evidence out there -- we haven't heard 

3 it ourselves -- about the role of the commander 

4 that doesn't always suggest that it's been benign.  

5 I mean, we do know that the commanders have, in 

6 some cases, overturned sentences of juries.  So, 

7 you know, what's that about? 

8           We also have a situation where attitudes 

9 have, let's say, progressed over time, and just 

10 because judge advocates didn't have a problem with 

11 the decisions of the commander doesn't mean that 

12 the decisions of both of them might not have been 

13 wrong and affected by stereotypes.  So I'm not 

14 persuaded by that.  I'm not persuaded by, you know, 

15 statements that commanders have exercised their 

16 judgment properly or not.  We don't really know 

17 that.  We don't have evidence to show that. 

18           We haven't looked at all the decisions to 

19 refer or not to refer or to overturn or not to 

20 overturn, to say that we think those are correct or 

21 not correct. 

22           CONGRESSWOMAN HOLTZMAN:  And I guess I'm 

This meeting was not subject to the notice and open meeting requirements of the 
Federal Advisory Committee Act.

This meeting was not subject to the notice and open meeting requirements of the 
Federal Advisory Committee Act.



Meeting October 23, 2013

Washington, D.C.

1-800-FOR-DEPO

Alderson Reporting Company

Page 246

1 wondering what's been the point of two days of, you 

2 know, a Subcommittee day that we had back in 

3 August, I guess, and days in September where we 

4 brought in commanders, some of them very senior, 

5 and their staff judge advocates and ad nauseum we 

6 worked through these issues with them.  If we're 

7 going to say, well, none of that -- we really 

8 haven't heard anything to look at -- well, I 

9 overstated that. 

10           But we haven't heard sufficient -- I mean, 

11 I don't know where we go with that.  I mean, we've 

12 done, I think, everything we could reasonably do 

13 within the time allotted to us to look at the role 

14 of the commander and the role of the staff judge 

15 advocate with him.  And I'm not quite sure where it 

16 goes if it's not sufficient. 

17           CHAIRWOMAN JONES:  My concern would be 

18 that -- 

19           CONGRESSWOMAN HOLTZMAN:  Well, sufficient 

20 for what? 

21           CHAIRWOMAN JONES:  Well -- 

22           CONGRESSWOMAN HOLTZMAN:  You know, if it's 
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1 sufficient to make a statement that it's been 

2 adequate, I don't feel that we do have that 

3 information.  Maybe they -- that doesn't mean that 

4 they're not all sincere, but I can't go back 10 

5 years and say everything's been perfect.  I 

6 wouldn't be there. 

7           But I do think that the question is, what 

8 should be changed and for what reason? 

9           VICE ADMIRAL (RET.) HOUCK:  Right.  No, 

10 it's not about 10 years back. 

11           CONGRESSWOMAN HOLTZMAN:  I mean, if we 

12 look at it from that point -- 

13           VICE ADMIRAL (RET.) HOUCK:  It's going 

14 forward, right. 

15           CONGRESSWOMAN HOLTZMAN:  -- from that 

16 point of view, you know, I think we have to deal -- 

17 I still don't believe we have enough information 

18 because if we have to deal with perception -- if we 

19 have to deal with confusion issues, if we have to 

20 deal with perception issues, if we have to deal 

21 with training issues, you know, there may be other 

22 things that we don't yet know enough about.  I 
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1 mean, they told us about training, but we haven't 

2 looked at the training programs.  Are those are 

3 adequate.  Are commanders really making the right 

4 decision? 

5           And even if you let the system stay where 

6 it is with the proposed amendments, maybe it's 

7 still not going to be sufficient because maybe the 

8 O-6 isn't going to make the -- you know, maybe 

9 there's still modifications that could be made to 

10 the present system. 

11           So I don't know where this is going in the 

12 sense if you feel that you want to make more 

13 statements about the role of the commander at this 

14 point, I just feel uncomfortable with that. 

15           CHAIRWOMAN JONES:  Beth? 

16           PROFESSOR HILLMAN:  I think the testimony 

17 that we've heard was immensely valuable in terms of 

18 creating a record of how commanders and their 

19 senior legal advisors have worked together on a 

20 variety of different issues, including this 

21 particular issue.  I think that's been important, 

22 and now that's in the record because we've 
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1 collected that information and it's out there.  So 

2 I view that as valuable. 

3           I don't view it as the end of the road on 

4 that inquiry in part because of the hierarchical 

5 structure of the military, and then it's just not 

6 that easy to get the perspective of junior 

7 officers, much less troops on the ground, about 

8 these issues.  And we are dealing in the realm of 

9 perception as much as we are in reality.  And 

10 there's been much resistance to making changes to a 

11 functioning justice system based on perception 

12 rather than reality. 

13           But perception is critical in this realm 

14 that we're looking at right now when our reporting 

15 rates are a quarter of what the ultimate number of 

16 crimes that are committed.  So I think perception 

17 matters, and I can't be sure. 

18           And the other thing I'll say is that the 

19 victims advocacy groups insist there are 

20 perspectives out there that are not reflected in 

21 the perspectives of the representatives that our 

22 staff brings to us selected by the services to meet 
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1 our request for data.  And I don't mean to suggest 

2 they're not -- I think they're tremendous data 

3 points and they're important, but they're just not 

4 -- it's not the end of the road. 

5           VICE ADMIRAL (RET.) HOUCK:  I think my 

6 question, though, is then where are we going, 

7 because we've been told that there's going to be 

8 votes in November on this.  And is that -- 

9           CHAIRWOMAN JONES:  I believe that it's 

10 quite possible that there'll be a vote to amend the 

11 Senate bill with Senator Gillibrand's proposal.  I 

12 have no idea, you know, what the chances are -- 

13           MAJOR GENERAL (RET.) ALTENBURG:  Well, 

14 shouldn't we get the -- 

15           VICE ADMIRAL (RET.) HOUCK:  Because -- 

16           MAJOR GENERAL (RET.) ALTENBURG:  Shouldn't 

17 we have victims appear before us? 

18           VICE ADMIRAL (RET.) HOUCK:  I think we all 

19 have said -- 

20           CHAIRWOMAN JONES:  And, I mean, this is 

21 really an example of an issue where we just haven't 

22 heard enough, it seems to me, because there is some 
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1 information out there from people who are no longer 

2 in the military who are saying very different 

3 things.  And we haven't heard it all yet or even -- 

4 I haven't even digested a lot of it.  And it's 

5 still coming in on this one issue. 

6           PROFESSOR CORN:  So I can clarify.  I 

7 brought that up in the context of your comment, 

8 Judge, about clarifying the difference between the 

9 commander and the court martial convening 

10 authority.  And the point was that I agree that 

11 it's not the end of the road.  It's not sufficient 

12 evidence to draw a decisive inference that 

13 everything is working properly.  But it does 

14 illustrate a level of interaction between senior 

15 legal advisor and senior commander that doesn't 

16 occur necessarily at the company command level. 

17           And if we're going to draw that 

18 distinction between, you know, try and emphasize 

19 that you cannot conflate commander convening 

20 authority, part of that, I think, is to point out 

21 that the Commission has heard extensive evidence of 

22 the interactions that occur between convening 

This meeting was not subject to the notice and open meeting requirements of the 
Federal Advisory Committee Act.

This meeting was not subject to the notice and open meeting requirements of the 
Federal Advisory Committee Act.



Meeting October 23, 2013

Washington, D.C.

1-800-FOR-DEPO

Alderson Reporting Company

Page 252

1 authorities and senior legal advisors.  And while 

2 it's not conclusive, that evidence seems to 

3 indicate that at least the people involved in the 

4 system have confidence in that interaction. 

5           CHAIRWOMAN JONES:  I guess my point was 

6 narrower, which is that it's important to 

7 distinguish between the unit commander who no 

8 longer has the power to be the convening authority 

9 and a commander far removed.  And I don't think 

10 people -- many people understand or appreciate that 

11 difference. 

12           To take the next step, to your point, 

13 which I think is what you're talking about, is, and 

14 by the way, that level of convening authority now 

15 is a fair one and is working.  That's where I would 

16 not want to go because -- 

17           PROFESSOR CORN:  I'm not -- 

18           CHAIRWOMAN JONES:  And I know I've 

19 overstated your point.  I guess I'm just trying to 

20 say that my narrow position is, just to make the 

21 point of who is the convening authority and the 

22 fact that it is not the lower level commander, 
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1 because I think it's a point of confusion. 

2           MAJOR GENERAL (RET.) ALTENBURG:  It never 

3 was, though.  This is arcane stuff, I know. 

4           CHAIRWOMAN JONES:  Right. 

5           MAJOR GENERAL (RET.) ALTENBURG:  But the 

6 unit commander was never a convening authority.  

7 The lowest level convening authority, summary court 

8 martial convening authority, has always been at the 

9 O-5 and above level.  And the unit commander had 

10 authority to decide whether to prefer charges or 

11 not prefer charges.  He or she never had the 

12 authority to convene a court.  It always had to go 

13 up to a higher level. 

14           What they've done is they've withheld to a 

15 higher level, even making that initial call, which, 

16 by the way, we've done for years for other 

17 offenses, and probably should've done years ago 

18 with regard to sexual assault.  For years, commands 

19 that all of us have served in, all drug and alcohol 

20 offenses were withheld to at least CO-5 or O-6 

21 level.  All officer misconduct is withheld to at 

22 least the first flag officer in command.  No 
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1 battalion commander could ever take an action 

2 against a lieutenant.  It had to go to the general. 

3           And it's the same thing that Panetta did 

4 with regard to sexual assault.  He's just withheld 

5 jurisdiction to handle the case to a higher level 

6 where it's less likely that a 26-year-old captain 

7 whose close because he's got 150 people in the 

8 company and he likes the NCOs, that person is more 

9 likely to make a bad judgment against a victim than 

10 the O-6 who's got 23 years of service and has got 

11 3,000 people working under him and doesn't know 

12 that E-7 person.  That's just one part of why that 

13 was done and why that's probably more efficient and 

14 more effective. 

15           CHAIRWOMAN JONES:  Beth? 

16           PROFESSOR HILLMAN:  The chain of command 

17 is the way in which this is characterized 

18 frequently, though, that it remains within the 

19 chain of command, but further up the chain of 

20 command. 

21           PROFESSOR CORN:  Right. 

22           PROFESSOR HILLMAN:  So if we can 
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1 articulate that, I think that would be useful.  I 

2 don't think it eviscerates the criticism, but it is 

3 within the chain of command. 

4           CHAIRWOMAN JONES:  Within the chain, 

5 right. 

6           COLONEL TURNER:  I have one question and 

7 then one perhaps caution or concern. 

8           The question is, like with international 

9 colleagues, we don't have empirical evidence that 

10 the reporting rates are higher because of removing 

11 the commander.  I saw some evidence -- I don't know 

12 how developed it is -- the same thing for our 

13 civilian community that their reporting rates are 

14 not higher.  In fact, what I read in ours is that 

15 something to explore would be the first question 

16 and then a second question is about perceptions.  

17 We are talking about perception is a valid reason 

18 potentially to overturn an existing system. 

19           There are various reasons for perceptions 

20 -- one, failure to communicate.  That could be 

21 failure to properly train or it could be a 

22 concerted effort by a small group of people to 
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1 provide one particular perspective.  Or perception 

2 there could be an actual problem.  I think it's 

3 important to distinguish those.  Is it just failure 

4 to communicate, or somebody is more effective 

5 communicating their position, or is there a real 

6 problem.  So anyway, back to the civilian community 

7 issue. 

8           CHAIRWOMAN JONES:  Well, you're the person 

9 best, I suppose, to speak to that.  We have an 

10 entire subcommittee on comparisons because a huge 

11 part of the mandate, as you know, was to compare 

12 the civilian system with the military system in 

13 virtually every way -- the services that are given 

14 to victims, the rights victims have, and, more to 

15 the point of today's conversation and your comment, 

16 are there more convictions, are there more cases 

17 brought?  Are the people who are prosecuting and 

18 caring for victims as well trained in the military 

19 as they are in civilian systems? 

20           All of that is part of the Comparison 

21 System Subcommittee.  But what I will say in my own 

22 -- because we've seen some information about this, 
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1 but I would say nothing definitive -- is it's 

2 extraordinarily difficult to compare the 

3 statistics.  We've known that from day one.  And I 

4 don't know where we'll come out.  We could probably 

5 agree, but we wouldn't have any basis for it, that 

6 we think the underreporting in the civilian world 

7 is at least as bad, if not worse.  I mean, I've 

8 heard that a lot, but I don’t think we can say 

9 anything like that definitively at this point. 

10           PROFESSOR HILLMAN:  Agreed. 

11           MAJOR GENERAL (RET.) ALTENBURG:  Agreed. 

12           PROFESSOR HILLMAN:  We will -- I mean, 

13 we're looking at it.  We would've met on Monday but 

14 for the Federal shutdown.  I think we have a great 

15 staff that's put together a great set of site 

16 visits, and we will collect that data.  The data, 

17 though, will remain limited in that ways that Judge 

18 Jones suggests. 

19           I think the -- I agree perception could 

20 come from different sources, and we need to examine 

21 them in many ways as the -- our surveyors are 

22 looking behind the initial reports to try to 
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1 understand why people aren't reporting.  It's the 

2 same thing. 

3           But we had poor reporting before The 

4 Invisible War, and before there were any effective 

5 victims' advocates out there.  They're relatively 

6 new to this game, and the U.S. military leadership 

7 is not new to this game.  It's been dealing with it 

8 -- as all of you who have served in these roles 

9 know, has been dealing with it for a long time. 

10           VICE ADMIRAL (RET.) HOUCK:  I guess my 

11 question, and it goes to Representative Holtzman's 

12 comment about it and desire, I think right desire, 

13 to not say more than we can say at this point.  But 

14 I am confused as to sort of our strategic direction 

15 here about where we're going with this issue 

16 because we have had -- and I apologize to 

17 colleagues who are new to the Subcommittee Panel.  

18 But we have from the beginning spent days and days 

19 and days listening to testimony on these issues. 

20           And so, there's been the doubt rightly 

21 expressed that we don't know enough about it.  I 

22 don't know what else the Department of Defense can 
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1 say.  I mean, they've been here a lot saying 

2 everything they know how to say about it. 

3           We have not heard from victims.  We should 

4 hear from victims.  But after we hear from victims, 

5 then what?  I mean, I'm not quite sure where we're 

6 headed, but I do know that there are votes that are 

7 going to be taking place, and I don't -- so I'm not 

8 -- I'm just wondering what the arc of this project 

9 is in terms of the role of the commander and what 

10 we see as the end game, what we see as resolution 

11 of it, and the timing of all that visa vis what 

12 Congress, who created us and is now moving anyway.  

13 Those are the kind of questions I have. 

14           CHAIRWOMAN JONES:  And all I can say is 

15 that if we're able to report things that we're 

16 quite confident about at the November hearings, and 

17 then we are able to absorb everything we pull in 

18 during the November hearings, we will have another 

19 meeting like this and see what progress we've made. 

20           We're in a bad spot when it comes to 

21 having had enough time, you know, to consider these 

22 issues.  And we have to be very, it seems to me, 

This meeting was not subject to the notice and open meeting requirements of the 
Federal Advisory Committee Act.

This meeting was not subject to the notice and open meeting requirements of the 
Federal Advisory Committee Act.



Meeting October 23, 2013

Washington, D.C.

1-800-FOR-DEPO

Alderson Reporting Company

Page 260

1 obviously very cautious about what we're going to 

2 be reporting out.  Beth? 

3           PROFESSOR HILLMAN:  Everybody is in a bad 

4 spot because this is a problem we wish we'd already 

5 solved.  But just as all the -- you know, SAPRO is 

6 not standing still while we're doing this, and 

7 these other proposals are ongoing.  I don't find it 

8 useless if we take some time to reach a set of 

9 conclusions and then subsequent recommendations 

10 because to me, really one of the most important 

11 things going forward that perhaps might come out of 

12 this Subcommittee is saying these are things we 

13 think commanders ought really always to have to do.  

14 And, Judge Jones, your point about how -- what 

15 ought to be in -- how do we make things -- make 

16 more sure that these directives won't change going 

17 forward, that we won't -- this won't be subject to 

18 the vagaries of a lack of attention or diversion 

19 onto other critical issues, but will continue to 

20 move ahead in the way that it is right now. 

21           I think we can contribute by setting some 

22 baselines for what's most important going forward 
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1 that could perhaps get congressional support. 

2           CHAIRWOMAN JONES:  Well, and also, look, 

3 we have no idea what legislation will come out of 

4 the Senate or what will ultimately come out of the 

5 conference with the House.  But there is the 

6 entirety of the role of the commander, which is 

7 what you're speaking to, to set the climate and be 

8 held accountable. 

9           And those right now -- we've been 

10 presented with a number of programs and different 

11 metrics on how this is all going to work, that the 

12 Department of Defense is doing on its own to get 

13 out there ahead of the issue.  And so, I think we 

14 will obviously have a role that will be timely for 

15 that.  And in the meantime, if we can be relevant 

16 before Thanksgiving with respect to some of these 

17 issues, I think that's the best we can hope for on 

18 that issue, on the commander and the UCMJ issue, at 

19 least at this point. 

20           I think then we're beyond now the -- and I 

21 think we all have a good idea of what we feel 

22 confident about with respect to the foreign 
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1 military.  And I wonder if there's any other issues 

2 that we might be comfortable enough to report out 

3 on or confident enough.  Any other suggestions? 

4           MAJOR GENERAL (RET.) ALTENBURG:  Shouldn't 

5 we discuss other aspects of the criticism of 

6 commanders -- 

7           CHAIRWOMAN JONES:  Yes, sure. 

8           MAJOR GENERAL (RET.) ALTENBURG:  -- why 

9 they should not be in the role that they're in? 

10           CHAIRWOMAN JONES:  Sure. 

11           MAJOR GENERAL (RET.) ALTENBURG:  I mean, 

12 for example, one of the criticisms is that they're 

13 not lawyers and, even more, the criticism that 

14 they're not legally trained.  Should we discuss 

15 that in the context of their role as convening 

16 authorities?  Or are we going to -- see, we're back 

17 again to convening authority commanders. 

18           CHAIRWOMAN JONES:  Yeah. 

19           MAJOR GENERAL (RET.) ALTENBURG:  And the 

20 difference is there are far fewer commanders -- far 

21 fewer convening authorities than there are 

22 commanders.  But we ought to at least discuss that, 
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1 especially for the people that aren't as familiar 

2 with the type of training that they do have. 

3           CHAIRWOMAN JONES:  Well, you know, there 

4 are two things going on here.  One, I sort of have 

5 usurped the first part of this conversation to see 

6 if there is something this Committee -- this 

7 Subcommittee can report out.  But frankly, we're 

8 here also to discuss any and all issues that relate 

9 to the role of the commander and to get the 

10 thoughts and expertise of all of our Subcommittee 

11 members who haven't been here before, as well as to 

12 start talking about our own thoughts about it, 

13 which is different in my mind from, you know, 

14 asking for an issue that we might be confident 

15 enough to report out on.  Geoff? 

16           PROFESSOR CORN:  You started the 

17 discussion with the Gillibrand proposal. 

18           CHAIRWOMAN JONES:  Yes. 

19           PROFESSOR CORN:  And you said you were 

20 going to -- you noted three assertions that were in 

21 the protocol -- 

22           CHAIRWOMAN JONES:  That we're aware? 
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1           PROFESSOR CORN:  -- in favor of -- 

2           CHAIRWOMAN JONES:  Right. 

3           PROFESSOR CORN:  -- the allied military, 

4 increased reporting, and increased confidence, and 

5 then we focused on the allied military. 

6           CHAIRWOMAN JONES:  Right. 

7           PROFESSOR CORN:  Is there value in looking 

8 at the other side of it?  In other words, has the 

9 Commission had enough testimony before them to make 

10 any statements on why there's a perceived benefit 

11 to keeping the commander in the role of a convening 

12 authority? 

13           CHAIRWOMAN JONES:  I think we can talk 

14 about it, yes.  And we certainly have heard a lot 

15 from the military about it.  And the military has 

16 been consistent -- I'll just begin the discussion 

17 by saying from the very first testimony before 

18 Congress, it has been said over and over again that 

19 the commander has to maintain good order and 

20 discipline, and that if he's going to be 

21 responsible for what happens in his command and 

22 have any authority or power to make a difference, 
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1 he has to maintain his position in the military 

2 justice system.  That's obviously a huge overview 

3 of all of the arguments that have been made.  And 

4 we can certainly talk about that. 

5           PROFESSOR CORN:  Well, I only raise it 

6 because Admiral Houck made the comment we've 

7 probably heard everything we're going to hear from 

8 DoD. 

9           CHAIRWOMAN JONES:  Right. 

10           PROFESSOR CORN:  I mean, there's not much 

11 more to say here from victims.  It's an outstanding 

12 requirement.  You've heard from academic experts on 

13 the system.  So if you're going -- if we're going 

14 to discuss whether the asserted benefits of the 

15 removal are valid or invalid, then could we discuss 

16 whether the asserted negatives of the removal are 

17 valid or invalid? 

18           CHAIRWOMAN JONES:  Yes, we can.  And I'd 

19 like to hear from anybody on that topic.  I'll be 

20 honest.  I think that my concerns are ones where we 

21 might actually be able to come to some sort of, not 

22 empirical, but consensus, are things that we 
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1 haven't really looked into yet about the bill 

2 itself, which is whether or not the way that the 

3 offenses are delineated can work, and we haven't 

4 examined that yet. 

5           And the other question in my mind would 

6 be, what is this separate military lawyer set-up 

7 that we have?  I don't quite understand it from 

8 having the read the bill.  And are there resources 

9 for this?  And what are the -- and it's a favorite 

10 phrase I know, but what are the unintended 

11 consequences, and what result would that -- and how 

12 long would it take to try to do this kind of 

13 change, this huge sea change with the Uniform Code 

14 of Military Justice? 

15           We haven't even gotten there, although I 

16 think those are the kinds of things that we need to 

17 take a look at and need to be able to comment on.  

18 And maybe we won't have time.  I don't know.  

19 That's where I would go next. 

20           VICE ADMIRAL (RET.) HOUCK:  And I think 

21 it's difficult because I don't think there's been 

22 any information presented to us at all to suggest 
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1 what this model would look like. 

2           CHAIRWOMAN JONES:  Well, that's right.  I 

3 mean, I agree with you on that.  I don’t think 

4 there is either.  And that in itself is a 

5 criticism, that we have received at least one 

6 article or statement from Professor Behan, I 

7 believe it is, who I thought explained the problems 

8 with respect to trying to figure out jurisdiction 

9 with the way that the Gillibrand bill divides 

10 offenses between the commanders -- you know, the 

11 convening authority or the commanders and this 

12 separate military justice group.  Those seem to me 

13 to be areas where we could look at it and comment, 

14 but I don't think we have enough information yet. 

15           And I want to echo what someone else said, 

16 which is I've listened to all of these commanders.  

17 Every one of them has meant every word they've said 

18 and have made some excellent arguments about why 

19 the commander needs this authority.  But I just 

20 don't feel at this point that based simply on those 

21 statements that we could come out with a 

22 recommendation with respect to the legislation. 
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1           MAJOR GENERAL (RET.) ALTENBURG:  I agree 

2 with that, and I also think that the terms 

3 "maintain good order and discipline" almost have no 

4 meaning.  They've lost their meaning because 

5 they're just repeated over and over, and they just 

6 kind of roll off people's tongues.  And I've 

7 thought that for several years, and I've thought of 

8 other ways to describe the phenomenon that's unique 

9 to the military, and that seemingly only people in 

10 the military can talk about or understand or feel 

11 it. 

12           And for me, it comes down to combat 

13 readiness and combat effectiveness.  I think about 

14 those.  Those are pretty powerful words.  And the 

15 commander's responsibility to train, and shape, and 

16 develop relationships and trust among his or her 

17 people at the lowest level.  It's about 100 to 150 

18 people, and then it grows as the unit becomes 

19 larger, and there are higher level commanders.  But 

20 it all revolves around building trust, and 

21 expertise, and technical competence, and working 

22 together, and personal discipline, and unit 
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1 discipline.  In other words, being to work on time, 

2 learning your job, doing what you're supposed to 

3 do.  That's why it's a crime to be late to work or 

4 a crime not to come to work in the military because 

5 somebody else has got to do that work.  And in a 

6 combat environment or a deployment environment, 

7 it's much more serious, and the ramifications 

8 aren't the bottom line doesn't get much.  You know, 

9 the ramifications are somebody dies or the mission 

10 doesn't get accomplished.  It actually impact 

11 national security. 

12           So I started thinking about it in those 

13 terms, and it makes it work a little better for me.  

14 And my concern with some of the criticism -- not 

15 all of it because some of the criticism is valid.  

16 But my concern is that there are so many bad facts 

17 that are being portrayed, like we talked about 

18 retaliation, which is kind of overcome by events 

19 with regard to Panetta pulling it up to the O-6 

20 level, and kind of overcome it by a little bit more 

21 knowledge about who can retaliate, what they do, 

22 what are the perceptions of the victim.  Is it 
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1 really just an NCO who's actually an agent of 

2 retaliation that never got to an officer, but it's 

3 their perception that it was a command, whatever 

4 that means? 

5           And then as a part of that, there's this 

6 notion that they're not legally trained when, in 

7 fact, in Officer Basic Course, second lieutenants 

8 get UCMJ training.  I can talk with some authority 

9 and experience about the Army and the Marine Corps 

10 because I studied the Marine Corps because they 

11 have a six-month Officer Basic Course, which is 

12 probably as long as any other service than I'm 

13 aware of. 

14           And I studied them because I wanted to 

15 import some of what they were doing into the JAG 

16 Corps at the time in the late 90s.  And they have 

17 an extensive training program for UCMJ where 

18 they're teaching these officers their 

19 responsibilities under the UCMJ so that even second 

20 lieutenants and first lieutenants, when they're 

21 just platoon leaders or platoon commanders in the 

22 Marine Corps, don't have UCMJ authority, as my 
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1 daughter reminded me one time when I told her she 

2 should command a company before she decides whether 

3 to stay in or not.  And she said, the only 

4 difference between a platoon leader and a company 

5 commander is a company commander has UCMJ authority 

6 and can kick people out.  I thought that was 

7 simplistic, and it wasn't very much appreciated. 

8           But at any -- but even the platoon 

9 leaders, you know, have input into this discipline 

10 process, and they make a recommendation to the 

11 commander, and they may even be a witness or they 

12 may tell a commander, hey, I think we should handle 

13 this with nonjudicial punishment or we can handle 

14 this with corrective training, or this is a really 

15 serious offense, I recommend you prefer charges.  

16 So they're involved at that level in the judgment. 

17           And then when these people become O-3s, 

18 when they become captains, as was alluded to 

19 earlier, they go to a pre-command course at some 

20 time.  Usually it's right there on the base, and 

21 it's probably four or five days long.  There's 

22 always a prosecutor that has a two- or three-hour 
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1 segment of that pre-command course teaching them 

2 here's your authority under the Uniform Code of 

3 Military Justice.  Here's what it means to prefer 

4 charges.  You will be the initial decider in terms 

5 of whether a case should go to a higher level or 

6 stay at your level.  Call me right away.  And so, 

7 they start building this prosecutor/commander 

8 relationship at the O-3 level, 24, 25 years old, 

9 four or five years into the service. 

10           When they go to their advanced course, 

11 they get more UCMJ training.  When they go to the 

12 Command and General Staff College, they get more 

13 UCMJ training.  They have a one-year course    

14 level -- 

15           PROFESSOR HILLMAN:  Pardon me, General.  I 

16 don't want to interrupt you, and I regret that I 

17 have to leave.  And I look forward to hearing you 

18 resolved all the problems.  You can just email me 

19 about it. 

20           (Laughter.) 

21           CHAIRWOMAN JONES:  Thanks, Beth. 

22           VICE ADMIRAL (RET.) HOUCK:  Safe travels. 
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1           MAJOR GENERAL (RET.) ALTENBURG:  When 

2 someone gets selected, as was talked about earlier, 

3 to battalion command, they go to a pre-command 

4 course where they get all kinds of stuff with 

5 regard to their own specific technical expertise 

6 and type of unit.  But they also get, at least in 

7 my experience, three hours of training by a lawyer, 

8 another hour from one of the flag officers in the 

9 JAG Corps, and then they go to Charlottesville for 

10 a week of what we call Senior Officer Legal 

11 Orientation, a week of training, all about their 

12 responsibilities as a summary court martial 

13 convening authority. 

14           And it doesn't make them lawyers, but it 

15 certainly makes them something other than a non-

16 legal or someone with no legal training.  And it 

17 certainly makes them sensitive to their 

18 responsibilities to work with the lawyers and 

19 understanding their responsibilities under the UCMJ 

20 for the relationship between combat readiness, 

21 combat effectiveness, and discipline, and how those 

22 two are tied closely together. 
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1           And when they become an O-6, a colonel in 

2 the Army, they again go through a series of pre-

3 command courses.  These things are two, or three, 

4 or four years apart between these types of jobs.  

5 And again, they go back to Charlottesville for 

6 another week where there's 30 of them with special 

7 training by the JAG Corps faculty, you know, all 

8 these experts in each subject area, and again, much 

9 of it UCMJ training.  And now they have these 

10 responsibilities as a special court martial 

11 convening authority where they're actually the one 

12 that appoints the Article 32 officer, and they're 

13 the ones that does the review of the Article 32, 

14 and makes a recommendation to the general whether 

15 it should go to court martial or not.  They have 

16 much more flexibility and much more discretion. 

17           They have their own lawyer.  They have a 

18 lawyer.  They have actually two or three lawyers 

19 now.  They've gone from two, they're going to three 

20 in the next year where each brigade commander in 

21 the Army will have three lawyers in his 

22 organization.  And these people are advising him on 
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1 whether there's enough evidence, should this go to 

2 court, you know, what's the status of the victim, 

3 all of those types of things. 

4           And when this -- that few group of people 

5 end up being a general officer on a general court 

6 martial convening authority, they go back to 

7 Charlottesville, and they have one day at 

8 Charlottesville one-on-one with about seven 

9 different instructors.  They get to pick the 

10 subjects they want to talk about, and they go in a 

11 room, just them and a lawyer, one-on-one 

12 instruction, not in a room with 20 or 30 people. 

13           And again, it has to do with what's 

14 essentially the awesome responsibilities and 

15 authority of the convening authority.  So these are 

16 people who now are in their 23rd or 24th year of 

17 service with at least eight or nine years in 

18 leadership positions and the other years in staff 

19 positions, who have worked with lawyers as captains 

20 or worked with lawyers as majors, as lieutenant 

21 colonels, battalion commanders, as brigade 

22 commanders, O-6s, and now they're a general court 
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1 martial convening authority. 

2           And these are the people who now have a 

3 lieutenant Colonel or a colonel advising them on a 

4 daily basis about UCMJ.  These are the people being 

5 described as not legally trained.  And the only 

6 thing that's accurate is that they're not lawyers 

7 and they're not qualified prosecutors.  But to 

8 characterize them as not legally trained and to 

9 characterize that system as one that doesn't have 

10 appropriate input from lawyers and lawyer 

11 involvement I think is a gross misstatement and 

12 mischaracterization of how the system does work. 

13           Now, if somebody wants to change that and 

14 pull those commanders out, there ought to be a lot 

15 of study done before, you know.  I mean, they ought 

16 to look at that pretty darn hard.  So that -- 

17           GENERAL (RET.) HAM:  I think we -- I agree 

18 with what you said, but I think we might -- we need 

19 to proceed with a little bit of caution.  What you 

20 outlined is, in fact, the Army model for legal 

21 advice training for commanders as they move into 

22 subsequently progressively more senior positions.  
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1 But if we make that assertion, then we've got to be 

2 prepared for a parade of circumstances, and I'll 

3 put myself in that circumstance of never went to 

4 the Senior Officer Legal Course as either a summary 

5 or special court martial convening authority, had 

6 one day with the famous Colonel Ham as I headed to 

7 Division Command.  I had all the experiences that 

8 you suggest, but I think we seem to be a little 

9 careful about saying this is what happens.  It may 

10 be the model, and perhaps there's a recommendation 

11 in there that says perhaps the services ought to 

12 enforce the model.  But to make the assertion that 

13 every battalion or brigade commander has had senior 

14 officer logistics orientation, I think would be a 

15 bridge too far. 

16           CONGRESSWOMAN HOLTZMAN:  And I think also, 

17 if I might just make a different point, something I 

18 said earlier.  I don't know that the issue is as 

19 much that the commanders haven't had legal training 

20 or they haven't had a certain level of legal 

21 training.  It is the kind of number one -- and 

22 hearing conflicts of interest, and also perception 
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1 of favoritism, and also a kind of general 

2 perception of gender bias in the military.  And I 

3 don't think we can really get away from that. 

4           So I think it's fine to talk about, you 

5 know, the training, and the this, and the that, but 

6 if we don't get to some of those issues, I'm not 

7 sure that we've really dealt with the problem.  I 

8 mean, women still aren't equal in the military, and 

9 that -- you know, what's the consequence of that 

10 for the treatment of women at every level, 

11 including violence? 

12           So what I would -- my thought in terms of 

13 going further, I think that the point is exactly 

14 right that if we're going to change it, we'd better 

15 know what we're going into. 

16           GENERAL (RET.) HAM:  But I think there is 

17 some merit, Judge, in taking some of the specific 

18 points.  So I’m just looking at, again, the summary 

19 of some previous testimony.  And so, I'll, you 

20 know, just quote.  You know, one of the reasons of 

21 removing the commander.  "They know the victim.  

22 They know the perpetrator.  They have too many 
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1 reasons to be biased."  Well, again, I think to 

2 Professor Corn's point, this is the 

3 misunderstanding of commander and convening 

4 authority. 

5           You know, I and others in the room have 

6 been convening authorities.  I have almost never 

7 had any personal knowledge, particularly as you get 

8 more senior, of the individuals who were involved 

9 in a case.  So I think there's some merit in 

10 talking about that. 

11           And I do agree with General Altenburg.  I 

12 think, I mean, because again, the assertion is, you 

13 know, here's again the statement.  "A commander can 

14 sweep his own crime or the crime of a decorated 

15 soldier or friend under the rug."  Well, again, the 

16 convening authorities don't know those who are 

17 involved in these cases.  And then again to the 

18 legal training, there is testimony that says 

19 "permitting professionally trained prosecutors 

20 rather than commanding officers to decide is a 

21 first step toward accountability."  And I'm not 

22 ready to sign up for that as an assertion.  I don't 
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1 believe that.  But I think it's fair for us, you 

2 know, having received that testimony, to comment on 

3 it. 

4           COLONEL TURNER:  Ma'am, may I -- 

5           CHAIRWOMAN JONES:  Let me just let Liz 

6 finish. 

7           CONGRESSWOMAN HOLTZMAN:  Yeah.  I wanted 

8 to make two other points.  One is that I think we 

9 need to know what we're getting into.  So I 

10 completely agree with the idea of, well, what is 

11 the alternative?  I mean, we have had some 

12 testimony about this new system that would be 

13 created.  But I'm not really convinced.  I mean, 

14 I'm not -- I don't think -- certainly the testimony 

15 hasn't persuaded me, but maybe there is more that 

16 we need to hear about what this brand new world is 

17 going to look like, this Utopia of the system.  I 

18 don't really know.  But, you know, I think some 

19 people have made some very interesting points, 

20 including Senator McCaskill about, you know, what 

21 kind of decision making would come out of a 

22 professional bureaucracy.  I'm not clear that it 
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1 would be much better, but that's something that we 

2 could look at. 

3           I also think in terms of the arc, the two 

4 questions -- it seems to me there are two issues 

5 here when we're talking about commanders.  One is 

6 the role of the commander in terms of referring 

7 these cases, dealing with the criminal justice 

8 system, the punishment part.  And the other is the 

9 commander in terms of setting the environment, the 

10 climate.  And we have heard -- you know, this is 

11 the first time we've really heard testimony about 

12 that.  I mean, I'd like to get a better sense about 

13 how that's working.  I don't know that, you know, 

14 either one of these bills addresses that whole 

15 point, but that's an area where we might be able to 

16 have some say and make some contribution without 

17 having the clock running on us. 

18           But I think, you know, getting some better 

19 idea of what it really means is they're all going 

20 to hold the commander accountable, and, yes, we are 

21 taking into account the -- how these cases are 

22 handled.  Well, how are they taking them into 
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1 account?  I mean, I don't know any of that.  It 

2 seems all very vague and general. 

3           So I think that there's still a lot of 

4 work -- Admiral, I know you're not -- I'm not 

5 saying you're a glutton for punishment, but I do 

6 think that there's a lot of work still to be done 

7 on these issues.  And I'm not sure even on the 

8 punishment side, I mean, there are questions that 

9 still need to be addressed.  Should the commander  

10 -- we haven't focused on it.  I don't know how much 

11 more information we need, but, you know, the 

12 question that I raised about, well, should the 

13 commanders really have the -- be in charge of 

14 picking the panels.  You know, is that something 

15 they should still have jurisdiction over?  I don't 

16 really -- you know, I haven't made up my mind, but 

17 that's something that clearly could be looked it.  

18 I mean, I know it's not as sexy as removing the 

19 commander from the convening authority, but it does 

20 relate to that.  So, you know, I think that's still 

21 an issue.  And there might be other issues related 

22 to that that are worth looking at. 
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1           MS. GREEN:  I've heard that that could be 

2 an amendment, ma'am. 

3           CHAIRWOMAN JONES:  Pardon me? 

4           MS. GREEN:  I've heard, ma'am, that that 

5 could be an amendment. 

6           CONGRESSWOMAN HOLTZMAN:  Maybe you need to 

7 enlighten us a lot more about it.  It could be 

8 coming up -- 

9           MS. GREEN:  It would be interesting to see 

10 which specific items are valid amendments here in a 

11 few weeks. 

12           CONGRESSWOMAN HOLTZMAN:  Oh, so -- okay. 

13           MS. GREEN:  -- on the Senate floor any 

14 senator can file an amendment to it. 

15           PROFESSOR CORN:  For a Subcommittee that's 

16 title is the Role of the Commander -- 

17           CHAIRWOMAN JONES:  I'm having trouble 

18 hearing you, sorry. 

19           PROFESSOR CORN:  For a Subcommittee that's 

20 titled the Role of the Commander, from this 

21 discussion it does seem that there would be value 

22 in just clarifying what that actual role is right 
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1 now.  I mean, the difference between commander and 

2 convening authority, the function of the convening 

3 authority, the relationship of the convening 

4 authority with the staff judge advocate, the 

5 comment that General Ham just made, reading from 

6 the transcript that a convening authority can sweep 

7 a case under the rug when he favors somebody he 

8 knows. 

9           I don't think many legislators even 

10 totally understand the ability of a superior 

11 convening authority to remove a case from a 

12 subordinate convening authority when there's a 

13 perception of potential bias.  My first encounter 

14 with General Altenburg was standing in a courtroom 

15 trying a drug case when he was sent to Fort 

16 Campbell to Fort Bragg because the three-star corps 

17 commander was concerned about the ability of the 

18 two-star division commander to adequately deal with 

19 his responsible as a convening authority. And he 

20 sent his colonel to assess the risk that there were 

21 improper decisions being made. 

22           Just clarifying these roles and these 
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1 existing procedural safeguards doesn't seem to me 

2 controversial because it's just existing fact.  But 

3 it might be useful to contribute to this very 

4 rapidly approaching legislative dialogue on whether 

5 change is necessary and appropriate. 

6           MAJOR GENERAL (RET.) ALTENBURG:  To follow 

7 on it just for a second and amplify what Geoff said 

8 because he reminded me of it, the decision in that 

9 case, in those instances, was the corps commander 

10 took away the convening authority of the two-star 

11 division commander to refer drug cases because of 

12 this incident that I investigated.  And so, for a 

13 period of time, all the drug cases were sent to the 

14 superior commander at another base in North 

15 Carolina for him to handle to preclude there being 

16 any perception that that other person had kind of 

17 screwed it up as far as handling drug cases.  The 

18 jurisdiction was withheld to a higher level. 

19           PROFESSOR CORN:  I just don't think many 

20 people understand that there are built-in 

21 mechanisms to mitigate the risk of that type of 

22 arbitrary decision making. 
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1           CONGRESSWOMAN HOLTZMAN:  Right, but we 

2 don't know -- if I may just interrupt -- we don't 

3 know how this has worked visa vis the handling of 

4 the sexual assault cases.  I mean, there could be a 

5 million protections, and I'm not in any way 

6 minimizing either the sincerity or capability of 

7 the people we've heard or of the system as to how 

8 it theoretically works.  But how does it work in 

9 practice with sexual assault?  I don't know the 

10 answer to that.  I mean, if you give me an example 

11 of how it could work and how -- what protections 

12 there might be in the system. 

13           PROFESSOR CORN:  Right, but -- 

14           CHAIRWOMAN JONES: And I think, as I said 

15 earlier, it is very valid to make the distinction 

16 between a commander, the commanders, and what the 

17 convening authority is and the level of the 

18 convening authority.  Those are just facts that, I 

19 think, people may not understand.  So that's why 

20 I'm comfortable with that.  And I will take a hand 

21 at trying to draft something and send it around. 

22           COLONEL TURNER:  Ma'am? 
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1           CHAIRWOMAN JONES:  Yeah?  I'm sorry, 

2 Colonel, I didn't hear you.  Go ahead. 

3           COLONEL TURNER:  So we talked a little bit 

4 about Senator McCaskill's testimony, particularly 

5 about that in almost 100 cases or prosecutors who 

6 have turned down cases, commanders have gone 

7 forward.  Convening authorities and their command 

8 SJAs talking about who makes decisions, withholding 

9 authority.  So would something sliced a little bit 

10 thinner like like this be helpful:  "Empirical data 

11 and testimony suggest that substituting JAGs for 

12 convening authorities is that individual 

13 prosecutorial discretion will not increase and may 

14 decrease cases referred to trial." 

15           CHAIRWOMAN JONES:  You know, it's 

16 interesting you say that because, as Liz commented, 

17 you know, what is the alternative?  And I think 

18 even Senator Gillibrand said that, you know, she's 

19 aware of the statistics.  And that, in fact, 

20 sometimes it is the commander that is overruling 

21 the JAG and sending something to trial.  And no one 

22 seems to dispute that. 
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1           But what I hear is that this doesn't have 

2 -- I won't say it has nothing to do with results, 

3 but the victims are more interested in an 

4 independent system separate from the commander than 

5 almost than they are necessarily about the results.  

6 They want to put their case before an independent 

7 group, and then they'll, you know, go forward. 

8           Now, I think there are statistics -- we've 

9 been hearing them all along -- that the commanders 

10 in many ways have been more assertive than the JAGs 

11 with respect to sending cases to -- sexual assault 

12 cases to court martial.  And I don’t think anybody 

13 disputes it, but we certainly don't have solid 

14 statistics on it, or at least I don't think we do.  

15 Do we, Colonel? 

16           COLONEL HAM:  I think Senator McCaskill 

17 might have -- she didn't misspeak, but she left out 

18 something.  So I've seen that statement other times 

19 that she's made it, and I think she was referring 

20 to cases that the military has prosecuted that have 

21 been declined in civilian jurisdictions. 

22           CHAIRWOMAN JONES:  Well, she was talking 
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1 about that as well. 

2           COLONEL HAM:  Okay. 

3           CHAIRWOMAN JONES:  But I've seen other 

4 commentary -- 

5           COLONEL HAM:  Yeah.  I mean -- 

6           CHAIRWOMAN JONES:  Oh, right. 

7           COLONEL HAM:  I've seen her speak about 

8 that before, and she may be bringing up the 

9 possibility that she -- 

10           CHAIRWOMAN JONES:  Right, and she -- 

11           COLONEL HAM:  -- didn't fully complete her 

12 sentence, and that was what she was talking about, 

13 because I know she's asked -- I know the services 

14 have been asked to list what those cases are for 

15 the Senate and what happened to them, et cetera. 

16           COLONEL TURNER:  How many times have we 

17 seen where JAGs have served as IOs at 32s, 

18 recommend a case not go forward, and the commander 

19 sends it to trial anyway?  So in terms of the 

20 likelihood -- you know, substituting a convening 

21 authority -- 

22           CHAIRWOMAN JONES:  Better results is what 
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1 you're saying -- 

2           COLONEL TURNER:  -- will not increase -- 

3 we have no evidence that it will increase 

4 prosecutorial rates and may decrease them. 

5           VICE ADMIRAL (RET.) HOUCK:  And I think 

6 it's one of the things that I'm despairing of right 

7 now, is that we had a -- I mean, there was a 

8 dialogue between General Altenburg, and General 

9 Ham, and Representative Holtzman in which General 

10 Altenburg made a lot of technical points.  General 

11 Ham added onto that, and Representative Holtzman, I 

12 think, accurately reflected that there's a 

13 sentiment out there that we don't care.  We don't 

14 really care about all of that.  And it goes into 

15 your point about what we really -- forget the data.  

16 Forget all the testimony.  We just want a different 

17 system. 

18           And on some point, I mean, I think we're 

19 going to have to ask ourselves questions about as a 

20 Panel, where does the burden lie on some of these 

21 things, because I would want to put the question to 

22 people that -- I mean, you said they want an 
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1 independent system.  First of all, I mean, I 

2 question who they is because we have -- we do not 

3 have data to suggest that most victims don't trust 

4 the system -- don't trust the commanders, the 

5 commanders.  There's plenty of data to say that 

6 they fear retaliation, but by whom?  By their 

7 peers, by the staff sergeant one level above them? 

8           So there is -- I'm still waiting for the 

9 first bit of empirical data to suggest that victims 

10 don't report because they do not trust their 

11 commanders, which is what the issue here.  And we 

12 have no information at all about what the 

13 alternative system is going forward.  And at some 

14 point, I mean, I feel like it's a fair question to 

15 ask. 

16           And so, we're left with, and Beth 

17 articulated it well, well, it's about confidence.  

18 It's about perception.  True enough, but the flip 

19 side of this is the command structure within the 

20 United States military.  And I think that we can 

21 talk about good order and discipline.  We can talk 

22 about combat efficiency.  At the end of the day, 
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1 commanders tell their people -- General Ham knows 

2 this better than anybody -- commanders may tell 

3 their people to go die.  Go be in a situation where 

4 you have to go die.  And it's about trust. 

5           And I think that what you're getting from 

6 all the military witnesses that have testified is 

7 this concern about trust and the further erosion of 

8 trust, that taking this away from commanders with 

9 no evidence of what people -- why people are 

10 concerned about that.  So at the end of this rant, 

11 so to speak, what's my point?  Again, I'm not quite 

12 sure what our direction is.  I'm not sure where 

13 we're going with this.  I'm not sure where we're 

14 going.  And I very much want to hear from victims, 

15 and we owe that to them next week.  Once victims 

16 come in and testify, and I anticipate that their 

17 testimony will be -- I anticipate, I don't know.  I 

18 anticipate it will be anecdotal in the sense that 

19 they will anecdotes, and they will talk from an 

20 impressionistic standpoint about why the commanders 

21 should be out of the system.  I'm not sure where 

22 we're going after that. 
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1           GENERAL (RET.) HAM:  I think I agree with 

2 that, and I absolutely agree we need to hear from 

3 victims.  But I think we should make a concerted 

4 effort to seek out, you know, certainly some 

5 victims -- I assume some victims are highly 

6 satisfied with the actions that their commander and 

7 the convening authority took in their particular 

8 cases.  So I agree with you.  I think we're likely 

9 to hear from dissatisfied victims, and we need to 

10 hear from them, but we ought to make an effort to 

11 hear from all points -- all different points of 

12 view. 

13           And just one -- I'll beat this dead horse 

14 one more time on the reporting.  I think there is 

15 one -- there is at least one data point with regard 

16 to the potential change in reporting, and that is 

17 the foreign militaries where I think there is now 

18 sufficient testimony that the change in the system 

19 did not result in increased reporting, with all the 

20 caveats about differences between the U.S. military 

21 and all those others.  But I think it's important 

22 to note that. 
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1           CHAIRWOMAN JONES:  And I think we're all 

2 in agreement that that will be something we'll 

3 report out to the full Panel.  And I think we're 

4 also in agreement that we'll report out what -- who 

5 and what the convening authority is, what level it 

6 is, and the distinction between that and the 

7 commander, which, you know, again, in my own 

8 experience made a big difference to me in terms of 

9 the rationales that I heard coming from victims 

10 about why they wanted to take the commander out of 

11 the system. 

12           COLONEL TURNER:  Ma'am? 

13           CHAIRWOMAN JONES:  Yes, Colonel? 

14           COLONEL TURNER:  In response to your 

15 question also, though, they do have an independent 

16 system right now.  It's called the civilian courts.  

17 Military members are permitted to go file charges 

18 or rather to go report an incident to civilian 

19 prosecutions.  And so, if they don't trust the 

20 military justice system now -- I'm not saying don't 

21 reform or it is appropriate.  I'm not arguing that.  

22 But I'm just saying there is an existing 
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1 independent justice system that they could go to. 

2           CHAIRWOMAN JONES:  You're right.  And from 

3 the beginning, what's troubled me about this issue 

4 is that I've always thought there was no way to be 

5 sure that alleged victims of sexual assault are 

6 going to get better results in the system proposed 

7 in the current legislation however, whatever, you 

8 know, that may be. 

9           And because as I think I've characterized 

10 it, it's essentially changing one set of JAGs for a 

11 different, but independent set of JAGs.  And so, 

12 that's always puzzled me because obviously this is 

13 not something that seems to be results oriented, 

14 this argument to move the commander out. 

15           And I think you're right.  A completely 

16 independent system would be the civilian system, 

17 and I think in our country it would be 

18 extraordinarily difficult for that just in many, 

19 many different ways, and because of how we are 

20 deployed, et cetera.  But no one is suggesting that 

21 -- you're completely right -- although it would be 

22 independent. 
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1           COLONEL TURNER:  I'm not -- 

2           GENERAL (RET.) HAM:  With the exception of 

3 those stationed overseas, whose protections are 

4 addressed through a status of forces agreement? 

5           CHAIRWOMAN JONES:  Right.  Should we take 

6 a break?  What time is it? 

7           PROFESSOR CORN:  It's 10 to 4:00, ma'am. 

8           CHAIRWOMAN JONES:  Ten to 4:00.  Ten 

9 minutes?  Great. 

10           GENERAL (RET.) HAM:  Hey, Colonel Ham, do 

11 you want me to -- 

12           (Whereupon, a recess was taken.) 

13           CHAIRWOMAN JONES:  Do we have everybody?  

14 General Ham, are you there? 

15           GENERAL (RET.) HAM:  I am, Judge. 

16           CHAIRWOMAN JONES:  You're a very faithful 

17 person considering how far away you are.  Thank 

18 you. 

19           GENERAL (RET.) HAM:  This is a 

20 surprisingly good telephone connection.  I can hear 

21 you very clear. 

22           CHAIRWOMAN JONES:  Well, I'm stunned, too, 
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1 because as I said earlier, I've never experienced a 

2 better one.  So obviously we should only do it 

3 between here and London. 

4           GENERAL (RET.) HAM:  Okay.  I'll force 

5 myself -- 

6           CHAIRWOMAN JONES:  You're going to force 

7 yourself? 

8           GENERAL (RET.) HAM:  -- to come back 

9 periodically. 

10           CHAIRWOMAN JONES:  Okay. 

11           CONGRESSWOMAN HOLTZMAN:  You can't get 

12 reception in -- 

13           CHAIRWOMAN JONES:  What? 

14           CONGRESSWOMAN HOLTZMAN:  I said you can 

15 hear London, but you can't get reception in this 

16 office. 

17           CHAIRWOMAN JONES:  Right. 

18           CONGRESSWOMAN HOLTZMAN:  Fantastic. 

19           GENERAL (RET.) HAM:  Judge -- 

20           CHAIRWOMAN JONES:  Yeah, sure, General. 

21           GENERAL (RET.) HAM:  -- if I could just 

22 make a comment, and I'm sorry from long distance I 
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1 don't know who made the comment about trust.  But I 

2 was thinking about that during the break.  And as a 

3 former commander, if you -- I was thinking about 

4 how would I feel if this authority were removed or 

5 stripped from me as both a commander and as a 

6 convening authority.  We talked a bit about the 

7 necessity of trust between service members and 

8 their commanders, but I think as a commander, I 

9 would -- I think I would take this as a signal that 

10 Congress doesn't trust me. 

11           And so, the reason I bring that up is 

12 because as I reading again through Senator 

13 Gillibrand's comments about the business of, well, 

14 commanders are still responsible, yeah, but.  I 

15 mean, if you tell me you don't trust me to 

16 adjudicate these particular crimes, but yet I'm 

17 still responsible for good order and discipline, 

18 you know, readiness, and all other aspects of the 

19 command, that's a pretty mixed signal.  And I don't 

20 know what I would do about that, but I know I would 

21 certainly not feel good about the Congress removing 

22 this authority from a commander or a convening 

This meeting was not subject to the notice and open meeting requirements of the 
Federal Advisory Committee Act.

This meeting was not subject to the notice and open meeting requirements of the 
Federal Advisory Committee Act.



Meeting October 23, 2013

Washington, D.C.

1-800-FOR-DEPO

Alderson Reporting Company

Page 299

1 authority. 

2           VICE ADMIRAL (RET.) HOUCK:  General, Jim 

3 Houck.  I'm a former a Navy JAG.  I'm the guy who 

4 said it, and I should've introduced myself because 

5 you can't see us.  But it's not only -- I mean, 

6 Congress trusts you to tell people to go into 

7 situations where they're liable to be killed, and 

8 then, Congress trusts you to go talk to their 

9 families when they are killed.  And I remember 

10 being with the commander of the 81st in 

11 Afghanistan, and he pulled out of his pocket three-

12 by-five cards that he had on a ring, and it had the 

13 picture and the face and a little bio of all the 

14 people that had died on his watch in Afghanistan. 

15           GENERAL (RET.) HAM:  Almost every one of 

16 us did that. 

17           VICE ADMIRAL (RET.) HOUCK:  Right.  And I 

18 think that's why so many of us that have, you know, 

19 been in this environment are having difficulty with 

20 the idea that it's just -- it may just be taken 

21 away without any real evidence that it would make a 

22 difference.  That's all. 
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1           GENERAL (RET.) HAM:  Yeah.  So I guess 

2 that's what I'm wrestling with, Judge, is, you 

3 know, there's an emotional response to that, and I 

4 feel that myself.  But I think we've got to make a 

5 more empirical -- come to a more empirical 

6 conclusion about what the effects potentially would 

7 be if this law were implemented as currently 

8 envisioned. 

9           PROFESSOR CORN:  Can I just make a comment 

10 in response to General Ham's mention of a more 

11 empirical conclusion?  Sir, this is Professor Corn.  

12 I recall during our last hearing, it was Professor 

13 Fidell who responded to Admiral Houck's question 

14 about empirical data to support the conclusion that 

15 removing the commander from the role of convening 

16 authority would increase reporting.  And Gene 

17 Fidell responded by saying it's not a question of 

18 empirical data.  It's a question of perception. 

19           I think that cuts both ways from my 

20 perspective.  I think trying to validate or 

21 establish the effect this would have on the 

22 perception of commanders in terms of their trust by 
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1 the Nation and also on subordinates in terms of 

2 their sense of confidence and trust in the 

3 commander, trying to validate that empirically is 

4 going to be almost impossible.  That's why I think 

5 the testimony from one after another senior level 

6 commander, senior level former staff judge advocate 

7 has particular probative value -- 

8           GENERAL (RET.) HAM:  Yeah. 

9           PROFESSOR CORN:  -- because in the absence 

10 of empirical data, that may be the best data you 

11 have.  So when you have a four-star commander talk 

12 about the effect that will have on his sense of 

13 confidence between him and the Nation as to what 

14 his responsibility is and how he's entrusted, how 

15 do you quantify that, I guess is my question.  And 

16 if you can't, then I think the value of that 

17 testimony has special merit. 

18           CONGRESSWOMAN HOLTZMAN:  Just to go back 

19 on a point.  This is not -- this is an issue of 

20 perception.  I was just telling the Admiral, I just 

21 heard a senator, whom I have enormous respect for 

22 and who is a very intelligent person and 
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1 knowledgeable person, and was asked in a public 

2 forum about the role of the commander.  And the 

3 senator said, it hasn't worked, let's get rid of 

4 it, okay? 

5           So we're up against -- I mean, in dealing 

6 with this problem, you have just a huge public 

7 perception that the system isn't working, so 

8 whatever is part of that system, we ought to think 

9 about junking.  And if we're going to come back 

10 with saying, well, maybe you don't junk everything, 

11 maybe you don't throw out the baby with the 

12 bathwater.  I mean, I think there have to be 

13 reasoned arguments, including why have you picked 

14 this as the key problem.  Oh, other countries do 

15 it.  Oh, well, that hasn't worked in other 

16 countries, so what's your other reason?  Well, it's 

17 a fairer system.  Well, maybe, but what does that 

18 have to do with sexual assault?  You know, what's 

19 your alternative?  Oh, we have this other system.  

20 Well, how is that going to work?  Well, who cares? 

21           I mean, I think dealing in a more concrete 

22 way with some of the arguments is going to be 
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1 helpful, but I think just saying, well, we have all 

2 these wonderful commanders and look at what they've 

3 said and how wonderful the system is modeled, I 

4 don't think that's really going to work -- 

5           PROFESSOR CORN:  I don't -- 

6           CONGRESSWOMAN HOLTZMAN:  -- in terms of 

7 persuading the public, persuading Congress.  I just 

8 think we have to deal with those perception issues.  

9 And by trying to pick out parts of the 

10 argumentation in terms of what the alternatives 

11 are, okay.  We're willing to consider what the 

12 alternatives are, but so explain how is this going 

13 to work?  Is this really going to make a 

14 difference?  Will it increase reporting?  Will it 

15 increase fairness?  Will it increase -- 

16           PROFESSOR CORN:  I agree with all that, 

17 Representative Holtzman.  My only point is I think 

18 that one of the topics of discussion in the two 

19 times I appeared before you was your request from 

20 the academic experts on our opinion of how this 

21 might have second or third order consequences. 

22           CONGRESSWOMAN HOLTZMAN:  Right. 
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1           PROFESSOR CORN:  So if you're going to 

2 say, well, it's got to be bad, let's just change 

3 it, I think what General Ham is expressing is a 

4 potentially negative second or third consequence -- 

5           CONGRESSWOMAN HOLTZMAN:  Right.  I'm not 

6 disagreeing. 

7           PROFESSOR CORN:  -- which is you're 

8 undermining my sense of value between my function 

9 and the Nation.  If I'm not trusted to perform this 

10 role, then what does it say to me?  And so, 

11 articulating some of those concerns I think is also 

12 valuable.  Even though they might not be 

13 empirically -- it may be impossible to empirically 

14 validate them. 

15           VICE ADMIRAL (RET.) HOUCK:  And what is it 

16 saying about the legitimacy of the commander who 

17 then has to go tell people to fight and die?  If we 

18 don't trust them for this, then what do we trust 

19 them for?  Well, that overstates it a little bit, 

20 but I think that's what the issue is here is trust. 

21           And Representative Holtzman, I mean, I 

22 know and I've served with her now for several 
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1 months, and she's trying to be helpful.  And I 

2 think what she's trying to do is just outline for 

3 us a different way of thinking about the problem 

4 going forward and trying to outline the problem 

5 going forward.  And, I mean, I think it would be -- 

6 in the spirit of what she just said, I think it 

7 would be helpful if we could identify what the 

8 issues are and how we're going to approach them 

9 moving forward in a way that's going to be 

10 constructive, because it sounds like Congress is 

11 going to do whatever it's going to do or not going 

12 to do in November.  And we can't control that. 

13           CONGRESSWOMAN HOLTZMAN:  Okay.  The Senate 

14 will do what it will do in November. 

15           VICE ADMIRAL (RET.) HOUCK:  Yeah. 

16           CONGRESSWOMAN HOLTZMAN:  What Congress 

17 will do, that's -- I don't know what that timetable 

18 is. 

19           MAJOR GENERAL (RET.) ALTENBURG:  I agree 

20 that Representative Holtzman is just pushing us to 

21 be more disciplined and more rigorous in our 

22 analysis.  And the problem really is that we've 
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1 been put on this artificially short timeline to 

2 come to conclusions and make recommendations when 

3 we are almost exactly at 238 years of military 

4 justice, and there have been three major changes in 

5 military justice, in 1950, in 1968, and 1983. 

6           The proposed amendments will be more 

7 sweeping in their effect than those three major 

8 changes taken together.  That's pretty powerful 

9 stuff. 

10           VICE ADMIRAL (RET.) HOUCK:  And I think a 

11 potential response to the senator that was speaking 

12 to Representative Holtzman is to say, okay, you say 

13 it hasn't worked, throw it out and be done with it, 

14 then we need to respond to that.  And either we'd 

15 agree with that or we don't agree with it, but if 

16 we don't agree with it, then we need to respond to 

17 it in a careful and a systematic, detailed way, 

18 because to make these changes because of simple 

19 public perception is not compelling to me.  I mean, 

20 I think the job of this Panel is to give -- to do 

21 the best we can to give Congress a rational basis 

22 for whatever it is it's going to do, whether it 
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1 chooses to listen to this Panel or not. 

2           MAJOR GENERAL (RET.) ALTENBURG:  I also 

3 think it's perception driven by a vocal minority, 

4 by a very adept, articulate, small group of victims 

5 who have made their own personal issues seem as 

6 though they occur across the spectrum of the 

7 military.  This commander issue is just one. 

8           CHAIRWOMAN JONES:  What I think we ought 

9 to do at this point is decide between now and after 

10 the November hearing where are we going, and what 

11 issues -- and again, I guess we're on a forced 

12 march a little bit here, but what are the important 

13 issues to do in what order. 

14           I would suggest that we examine the bill 

15 itself, and I'd just throw that out, whether or not 

16 it is a viable alternative, what problems does it 

17 have, are there resources for it, what is this 

18 separate system that's being proposed, can the 

19 division of offenses actually work or is it going 

20 to create jurisdictional problems.  Those are one 

21 or two sets of issues, depending on how you look at 

22 it, that I think we should make every effort to 
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1 nail down and ask for comment and information from 

2 both, you know, Senator Gillibrand's staff and  

3 also -- 

4           I know we've had some analysis on this 

5 already from at least Professor Behan, and I think 

6 maybe in addition to that somebody else.  I'd like 

7 to hear from an expert in military justice who can 

8 explain what this change would -- what impact this 

9 change would have, not in terms of commanders per 

10 se, but in terms of what would be required with 

11 respect to this overhaul, which it's my perception 

12 that that's what it would take.  It would be a very 

13 time consuming and delicate process.  You know, 

14 what are -- what work would have to be done in 

15 order to bring this about? 

16           And as well, I mean, we're talking about 

17 unintended consequences in all of this, so I think 

18 that's what I would propose as at least one or two 

19 issues, a real focus on the bill and getting as 

20 much information as we can from both the Senator's 

21 staff as well as a military justice expert, and 

22 frankly, any other people of the academy or 
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1 anywhere else who are -- have, you know, some 

2 opinions on this and some valid reasons to have 

3 those opinions, or credentials, I should say. 

4           CONGRESSWOMAN HOLTZMAN:  Can I just make 

5 one amendment to this or suggestion? 

6           CHAIRWOMAN JONES:  Yes, sure. 

7           CONGRESSWOMAN HOLTZMAN:  Our legislative 

8 guru here could probably help us.  But the 

9 amendment that Gillibrand may offer may not really 

10 be the same as the bill. 

11           CHAIRWOMAN JONES:  Right. 

12           CONGRESSWOMAN HOLTZMAN:  And so, some of 

13 the stuff that you may be looking at in the bill, 

14 for example, categories of laws and stuff -- 

15           MS. GREEN:  Do you mean the bill she filed 

16 in May? 

17           CONGRESSWOMAN HOLTZMAN:  Yeah. 

18           MS. GREEN:  It's basically the same 

19 legislation.  It's just that she takes out in her 

20 accepted list the Article 92 and 134, right, ma'am, 

21 and also the character abuses.  It's already in the 

22 Senate bill.  So the essence of it is the same. 
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1           CONGRESSWOMAN HOLTZMAN:  Well, essence is 

2 -- you know, legislation -- 

3           CHAIRWOMAN JONES:  Well, we should 

4 certainly look at whatever the current -- the most 

5 current version is. 

6           CONGRESSWOMAN HOLTZMAN:  Yeah.  I wouldn't 

7 get caught up in the past stuff because -- 

8           CHAIRWOMAN JONES:  Right, I agree. 

9           CONGRESSWOMAN HOLTZMAN:  -- if it's not, 

10 it may be completely irrelevant, or some of it may 

11 be irrelevant to what she's doing now.  So that 

12 would just be my suggestion on that score. 

13           CHAIRWOMAN JONES:  What other suggestions 

14 or issues that we can nail down? 

15           COLONEL HAM:  Ma'am, I'm sorry.  Colonel 

16 Green has prepared a proposed plan for the 

17 Subcommittee, very much in draft form, which is in 

18 all of your folders, although you might want to 

19 discuss, ma'am, when you want to hold your next 

20 Subcommittee meeting.  We have the next couple of 

21 meetings on the 7th and 8th of November, and all 

22 the Subcommittee members are invited to attend and 
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1 observe. 

2           CHAIRWOMAN JONES:  Well, let me just come 

3 right out and ask it.  It doesn't seem to make any 

4 sense to me to have a meeting before the 7th and 

5 8th of November.  Are any of you available for the 

6 9th?  It would be three days for some of us, but 

7 November 9th for another Subcommittee meeting?  Is 

8 it a Saturday?  Well, that might stymie everyone. 

9           GENERAL (RET.) HAM:  Yeah.  Not only is it 

10 a Saturday, it's a Saturday of a -- 

11           CHAIRWOMAN JONES:  Of a three-day weekend. 

12           GENERAL (RET.) HAM:  -- what will be a 

13 three-day weekend with Veterans Day on the 11th. 

14           CHAIRWOMAN JONES:  Well, whose bad idea 

15 was this, Kyle? 

16           (Laughter.) 

17           LIEUTENANT COLONEL GREEN:  Victim 

18 Services, ma'am. 

19           CHAIRWOMAN JONES:  Oh, it was Victim 

20 Services.  Oh, well, it's not us.  Okay. 

21           COLONEL HAM:  The 12th?  We could do any 

22 day -- 
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1           GENERAL (RET.) HAM:  I'm good on the 12th. 

2           CHAIRWOMAN JONES:  How's the 12th for 

3 everybody? 

4           CONGRESSWOMAN HOLTZMAN:  November? 

5           CHAIRWOMAN JONES:  November, yeah. 

6           PROFESSOR CORN:  Yeah, I can't do the 

7 12th. 

8           CHAIRWOMAN JONES:  No good?  Okay. 

9           PROFESSOR CORN:  I would say that I think 

10 to the extent that we can maximize the ability to 

11 do this remotely, to whatever extent that is, that 

12 makes this a lot easier. 

13           CHAIRWOMAN JONES:  Right.  Well, we could 

14 try to have a telephone conference. 

15           CONGRESSWOMAN HOLTZMAN:  What about Skype 

16 or videoconference or something? 

17           CHAIRWOMAN JONES:  You know, do we have 

18 any better luck at Skype or videoconferencing than 

19 we did the last time? 

20           LIEUTENANT COLONEL GREEN:  Ma'am, we have 

21 conference sessions, so we can set up conference 

22 lines to do telecons. 
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1           COLONEL HAM:  Our issue may be -- 

2           CHAIRWOMAN JONES:  Do we need this on the 

3 record or are we now in administrative session? 

4           COLONEL HAM:  I think we're in 

5 administrative session. 

6           CHAIRWOMAN JONES:  Yeah, I think we can.  

7 So thank you. 

8           (Whereupon, at 4:45 p.m., the public 

9 hearing was concluded.) 
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