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LEXISNEXIS SUMMARY::

... If the military judge (or the members in a members' sentencing case with a pretrial agreement) adjudges less time
than the confinement cap in the pretrial agreement, the defendant "beats the deal™ and receives only what the sentencing
authority has adjudged. ... Under Article 66, UCMJ, an appeal to the service court of criminal appeals occurs only
when the sentence approved by the convening authority extends to a punitive discharge or a year or more of confine-
ment. ... Even an exhaustive review of the military justice reporters provides no answer to the question of how many
general courts-martial convict servicemembers of serious felony-level offenses (and what types) and then adjudge a
sentence of less than a year in confinement without a punitive discharge. ... In 1989, shortly after the United States
Supreme Court announced its decision in Mistretta, then upholding the constitutionality of the Federal Sentencing
Guidelines, the Coast Guard Court of Military Review -- in the context of multiplicity -- discussed some hypothetical
situations and the "obvious absurdity" of the results permitted by a system which calculates the maximum punishment
as a sum of the sentences imposed for all charges of which the accused is convicted. ... Navy Reserve, Navy Opera-
tional Support Center Earle, Colts Neck, New Jersey, on active duty, did, at or near Jacksonville, Florida, on divers oc-
casions, from on or about 1 July 2002 to on or about 31 August 2002, rape (b)(6) (PLEA - NOT GUILTY) (FINDING -
NOT GUILTY) Charge II: Violation of the UCMJ, Article 125 (PLEA - NOT GUILTY) (FINDING - GUILTY) Speci-
fication 1: In that Damage Controlman First Class James R. ... Robinson's penis into the mouth of the said (b)(6) by
force and without the consent of the said (b)(6) (PLEA - NOT GUILTY) (FINDING - GUILTY, except for the words
"that the act was done by force and without the consent of (b)(6) Charge I11: Violation of the UCMJ, Article 134 (PLEA
- NOT GUILTY) (FINDING - GUILTY) Specification 1: In that Damage Controlman First Class James R.

TEXT:
[*39] INTRODUCTION

A military court-martial is unlike any other federal criminal jury trial in the United States for many reasons. Princi-
pal among those reasons are that it only takes two-thirds concurrence of the members to convict an accused of noncapi-
tal offenses, and the members adjudge the sentence. nl1 While military courts-martial may function very well in cor-
rectly determining the innocence or guilt of the accused, n2 the present method of sentencing is inadequate for a rather



counterintuitive reason: there are no statutory or procedural safeguards to protect against unreasonably light sentences
for serious crimes. In fact, "no punishment" is an authorized sentence for any crime apart from premeditated murder,
certain types of felony murder, and spying. n3 Consequently, the present system of members' sentencing makes possi-
ble wildly inconsistent results, permitting unreasonably light sentences for very serious crimes.

This article will propose statutory reforms to the court-martial sentencing system in order to reduce the potential for
inappropriately light sentences. This article argues that making the court-martial sentencing process more congruent
with the federal criminal justice system will decrease the number of misdemeanor-level sentences adjudged for felo-
ny-level offenses at courts-martial. Part | will examine the historical underpinnings of the court-martial sentencing sys-
tem. Part Il will describe the court-martial sentencing process in detail, examining the many levels of protection built
into the system to prevent a convicted servicemember from serving an inappropriately severe sentence, and pointing out
the lack of remedies for an inappropriately light [*40] sentence. Part 111 will argue that statutory reforms are neces-
sary in order to better serve the needs of the military specifically and of society generally, and that this can be accom-
plished without any loss of constitutional protections for the individual servicemember.

This Article advances three proposals. First, the system by which the members determine the punishment should be
abandoned in favor of sentencing by a military judge. Second, a system of sentencing guidelines for felony-level crimes
should be adopted in order to assist the military judge (or the members if they remain the sentencing authority) in se-
lecting an appropriate sentence. Finally, the United States should be permitted to appeal an unreasonably light sentence.

I. THE HISTORY OF MEMBERS SENTENCING IN MILITARY COURTS-MARTIAL

It is well-established that "a court-martial is a temporary court, called into existence by a military order and dis-
solved when its purpose is accomplished." n4 A military court-martial is, and has always been, a judicial system by
which military persons who commit crimes may be punished without a civilian trial. The constitutionality of
courts-martial derives from congressional authority to govern the armed forces. n5 A court-martial is convened by an
officer senior enough to be vested with court-martial jurisdiction -- the authority to convene courts-martial. n6 That
officer (the convening authority) refers (sends) charges to a panel of officers (the members) for trial. n7

Historically, the officers comprising a particular court-martial adjudged the sentence following a conviction, which
then had to be approved or ratified by the officer who appointed the court-martial. Prior to 1920, the highest ranking
officer on a court-martial served as president of the court-martial and ruled on evidence and procedure. In 1920, Con-
gress amended the Articles of War to require a "law member" to rule on evidence and procedure. Although Congress
enacted the Uniform Code of Military Justice (UCMJ) in 1951 to standardize courts-martial throughout the military
services, it was not until 1968 that Congress changed the requirement that the "law member" be a "military [*41]
judge." n8 What has not changed, however, in several hundred years of courts-martial, is the requirement that when
court-martial members enter findings of guilty, the members -- not the military judge -- must adjudge the sentence.

The 1928 U.S. Army Manual for Courts-Martial articulated the guidance and procedures for Army court-martial
sentencing. n9 Its 1928 guidance for determining a sentence was general: "To the extent that punishment is discretion-
ary, the sentence should provide for a legal, appropriate, and adequate punishment.” n10 In contrast, the procedures by
which members voted on a sentence were detailed. Members voted by secret written ballot. n11 In accordance with the
then-existing Articles of War, two-thirds concurrence was required if the sentence included less than ten years in con-
finement, three-fourths if the sentence included more than ten years, and unanimous if the sentence was death. nl12 The
same procedures remain in effect today in cases where the accused elects to be tried (or sentenced) by members rather
than by a military judge. nl13

Il. THE STRUCTURE OF A MODERN COURT-MARTIAL UNDER THE UNIFORM CODE OF MILITARY
JUSTICE, 10 U.S.C. §§ 801-946

A present-day court-martial looks very much like a federal jury trial. n14 A trial counsel (prosecutor) n15 pre-
sents the Government's case, and a defense attorney (or more than one) represents the accused servicemember. nl6 A
military judge presides over the trial, ruling on matters of evidence and procedure. nl7 At [*42] the election of the
accused, a panel of members (a jury) decides his guilt or innocence. The standard for determination of innocence or
guilt is beyond a reasonable doubt. The Military Rules of Evidence closely track, often word for word, the Federal
Rules of Evidence. Defense counsel may be a military lawyer (usually more than one) provided to the defendant for
free, or a civilian attorney hired by the accused, or both. The trial counsel and military judge are lawyers as well. nl18



There is mandatory appellate review of convictions -- even guilty pleas -- to the service courts of criminal appeals
when an approved sentence includes more than one year of confinement or a punitive discharge. n19 The military ser-
vices have separate courts of criminal appeals: the Air Force, Army, and Coast Guard each have a court of criminal ap-
peals. The Navy-Marine Corps Court of Criminal Appeals acts on appeals for both the Navy and the Marine Corps.

A convicted servicemember may petition the Court of Appeals for the Armed Forces (C.A.A.F.), an appellate court
in Washington, D.C., comprised of five civilian judges, to review a decision by a service court for "good cause.” n20
The C.A.AF. Rules of Practice and Procedure state that a factor in determining if "good cause" exists for discretionary
review is whether the service court of criminal appeals "adopted a rule of law materially different from that generally
recognized in the trial of criminal cases in the United States district courts.” n21 There is ultimately the potential for
further appellate review of the C.A.A.F. decision to the United States Supreme Court. n22 C.A.A.F. must review capi-
tal cases. n23 Additionally, the service Judge Advocate General may send a service decision to C.A.A.F. for review,
regardless of whether the defense or government prevailed. n24

Notwithstanding similarities, there are also dramatic differences between courts-martial and federal jury trials. A
members panel for a general court-martial in a noncapital case is comprised of five (or more) members, rather [*43]
than twelve. A special court-martial only requires three (or more) members. n25 In noncapital cases, a concurrence of
only two-thirds of the members is required to convict, rather than a unanimous vote. n26 Capital cases require a
unanimous vote of twelve members. n27 The standard for a determination of innocence or guilt in a court-martial mir-
rors that of a civilian trial -- beyond a reasonable doubt -- which means that in a court-martial, a minimum of two-thirds
of the members must find, beyond a reasonable doubt, that the accused committed a charged offense in order to convict.

In a members trial, the sentencing proceeding usually begins immediately after the return of a guilty verdict. Mem-
bers hear witnesses and receive evidence in aggravation, extenuation and mitigation, receive further instructions on
sentencing by the military judge, and deliberate on sentencing. n28 It is the members' sentencing process -- a holdover
process stemming from hundreds of years of tradition -- that is antiquated and requires statutory correction.

A. While many layers of protection exist to remedy an unduly severe sentence, none exist to prevent an in-
appropriately light sentence.

Following conviction in a noncapital criminal trial in the United States district courts and in many state courts, the
defendant is sentenced by a judge. n29 In other words, federal civilian juries do not determine the length of confine-
ment a defendant should serve after a conviction. A rationale for judge sentencing is avoidance of wildly inconsistent
results in similar cases. Federal judges are more likely to have the knowledge and experience to assess the "worth" of a
particular criminal case and determine the appropriate amount of confinement.

[*44] Moreover, unlike military judges and members' panels, federal district court judges are guided by the Fed-
eral Sentencing Guidelines, n30 which are designed to ensure that sentences for similar crimes are reasonably con-
sistent. The Federal Sentencing Guidelines are advisory in nature. n31 The advisory guideline range is based on both
the nature of the offense and a probation report on the defendant. n32 The guideline range is commonly broad. The
United States Supreme Court has stated, "We have never doubted the authority of a judge to exercise broad discretion in
imposing a sentence within a statutory scheme.” n33 However, it is also clear that the Federal Sentencing Guidelines
were enacted for the purpose of moving the sentencing system "in the direction of increased uniformity.” n34

The military, in stark contrast, retains its anachronistic method by which the members determine the sentence, in-
cluding the length of confinement in prison, with absolute discretion and little guidance. They can adjudge anything
from "no punishment" to the aggregate statutory maximum sentences for all offenses of which the accused is convicted.
Admittedly, for purely military offenses, such as unauthorized absence, failing to obey an order, or dereliction of duty,
members might be reasonably qualified to assess an appropriate punishment. Further, with their understanding of mili-
tary society, members are able to comprehend the ramifications of uniquely military punishments such as reduction in
paygrade (demotion), punitive letters of reprimand, and punitive discharges, the latter of which potentially result in a
total loss of future retirement benefits, even if vested. Yet, members often lack sufficient experience with the criminal
justice system to determine reasonable lengths of prison terms in the absence of guidance such as a specific range of
terms from which to select a sentence. For example, suppose a Soldier or Sailor were found guilty of distribution of
cocaine for sharing a small amount with a friend. If members convicted the accused, they would be free to select con-
finement time ranging from nothing to 15 years. n35 If this Soldier shared his cocaine with two friends, the maximum
sentence would increase to thirty years. n36 If the Soldier instead distributed five hundred pounds of cocaine to a per-
son who further distributed the drug to others, the maximum sentence would [*45] remain fifteen years with no re-
quirement at all that any punishment be imposed. n37



Historically, members presumably adjudged sentences for crimes resulting from circumstances within their unique
experiences as military officers. In 1987, the United States Supreme Court expanded the jurisdiction of courts-martial to
include crimes committed by servicemembers that lacked any military connection. n38 As a result, military members
today are routinely court-martialed for violations of federal statutes other than the military and common law crimes
listed in the punitive articles of the UCMJ, some with little or no factual service connection. n39 This expansion has
exacerbated inconsistency in sentencing because members are not, by and large, aware of sentences imposed in similar
cases and often lack the perspective necessary to accurately determine appropriate confinement time. The sentencing
instructions read to the members on rehabilitation, punishment, good order and discipline, and protection of society are
general and presented to them in a vacuum with respect to other similar cases. Thus, members have little frame of ref-
erence to put the offense into context relative to other offenders. n40

The military justice system recognizes the potential for aberrant members sentencing -- at least in part -- and Con-
gress has enacted several layers of protection for servicemembers convicted at court-martial if the adjudged sentence is
inappropriately severe.

1. The servicemember's rights during court-martial sentencing
One military appellate judge has noted,

The military justice system, as it is currently designed and has developed -- with its post-World War
Il philosophy, [*46] revisions, and implementation of the Uniform Code of Military Justice -- is quite
paternalistic in some regards, with its numerous built-in safeguards to protect the individual service-
member in his or her quest to navigate, in his or her best interests, the treacherous waters of military dis-
cipline. n41

In other words, as a matter of policy, the system is slanted in favor of the convicted servicemember.

For example, a pretrial agreement -- the military equivalent of a plea bargain -- is an agreement between the ac-
cused servicemember and the officer who convened the court-martial. During a judge-alone guilty plea with a pretrial
agreement, a military judge conducts a "providence inquiry” to ensure the defendant is really guilty, and announces a
sentence without knowing the punishment limitations of the pretrial agreement between the defendant and the officer
convening the court-martial. n42 If the military judge (or the members in a members' sentencing case with a pretrial
agreement) adjudges less time than the confinement cap in the pretrial agreement, the defendant "beats the deal" and
receives only what the sentencing authority has adjudged. On the other hand, if the judge sentences the defendant to
more confinement time than contained in the agreement, the excess is typically either suspended or disapproved. A mil-
itary judge is not permitted to remedy a pretrial agreement he perceives as too lenient but may make a clemency rec-
ommendation to the Convening Authority to reduce an adjudged sentence. n43

The paternalistic nature of military criminal procedure is especially evident during the sentencing proceedings. Of
course, as in federal court, n44 the servicemember may testify on his own behalf during either trial or sentencing or
both, but during sentencing proceedings the defendant may make an "unsworn statement" without being subject to cross
examination by the prosecution, the military judge, or the members. n45 The contents of the unsworn statement are
largely unfettered and may even include statements about outcomes of other cases or punishments that other people
have received n46 or a request fora [*47] particular sentence. Unsworn statements also often address the financial
impact of the case on the defendants' dependents that would result from forfeiture of pay or a punitive discharge, or ad-
dress collateral consequences of the conviction, including the onerous nature of sex offender registry when applicable.

Additionally, the defense may ask the military judge to relax the rules of evidence with respect to extenuation and
mitigation, allowing the defense to present letters, affidavits and other evidence -- all of which could be hearsay --
without the test of cross examination on either foundation or reliability. n47 In this regard, the military system is simi-
lar to the federal system whereby the rules of evidence do not apply at sentencing. n48

These various procedures operate in concert to give a convicted servicemember every opportunity to persuade the
members (or the judge in a bench trial) to give a light sentence. The government may submit matters in aggravation as
well but cannot be certain of any confinement time, even for serious felonies like unpremeditated murder, rape, major
drug distribution, robbery, theft, or extortion. Under the Articles of War, a court-martial could increase or decrease the
severity of its sentence upon reconsideration, prior to authentication of the record, unless the increase was induced by an
incorrect statement of the law by the prosecution. n49 Currently, however, a court-martial may reconsider a sentence
only before it is announced in open court. n50



The only crimes for which there is a mandatory minimum sentence are spying (not to say espionage, which is a
separate crime from spying) and premeditated and felony murder. n51 Further, where a servicemember is prosecuted
for a crime under Title 18 of the United States Code (for example, distribution of child pornography), the members are
never instructed on the sentencing guideline range applicable in the district courts.

2. Post-trial and appellate review of the sentence

After a court-martial has adjudged a sentence, the convicted servicemember has several opportunities to have the
sentence reduced. There is no mechanism, however, to increase an adjudged sentence, though any suspended portion
may be vacated in the event of subsequent misconduct. n52 [*48] This is in stark contrast to the federal system,
where the United States may appeal a sentence as unreasonable. n53

In United States v. Gall, the defendant had pleaded guilty to conspiracy to distribute ecstasy, a Schedule I con-
trolled substance. The district judge sentenced him to thirty-six months' probation. The United States appealed the sen-
tence on numerous grounds, including that the district judge "incorrectly concluded that a sentence of probation reflects
the seriousness of the offense™ and that it “created unwarranted sentencing disparities among defendants with similar
records who committed similar crimes.” n54 The Eighth Circuit held that departures from the Sentencing Guidelines,
though permitted, must be supported by “extraordinary circumstances” and reversed the sentencing decision, remanding
the case for resentencing. n55 On writ of certiorari, the United States Supreme Court reversed the Eighth Circuit,
holding that because the Sentencing Guidelines are only advisory, appellate review of sentencing decisions is limited to
determining whether they are reasonable. Now, appellate courts may review a district judge's sentence "whether inside,
just outside, or significantly outside the Guidelines range," albeit under a deferential abuse of discretion standard. n56
The important point is that the United States has a mechanism to appeal an unreasonably low sentence in the federal
system, but not in the military system. Under the statute governing criminal appeals in the military, a service court of
criminal appeals "may act only with respect to the findings and sentence approved by the convening authority.” n57

a. Clemency: An accused's ""best hope' for sentence relief.

After trial, a convicted servicemember may petition the officer who convened his or her court-martial for clemency.
n58 Military appellate courts across the services have repeatedly noted that clemency by the convening authority is "an
accused's best hope for sentence relief,” n59 because the convening authority, as a military commander, has wide dis-
cretion when taking "action" on a sentence and may reduce a sentence for any reason at all. As the Court of Appeals for
the Armed Forces has noted, "Action on the sentence is not [*49] a legal review." n60 Rather, a convening authority
considers numerous factors in determining a sentence that is "warranted by the circumstances of the offense and appro-
priate for the accused.” n61 The convicted servicemember has a right to "an individualized, legally appropriate, and
careful review of his sentence by the convening authority.” n62

The right to request clemency is so jealously guarded by military appellate courts that a convening authority will be
disqualified -- often on appeal -- from taking "action" in a case where he or she has demonstrated an "inelastic attitude"
toward consideration of clemency. n63 In United States v. Davis, an Air Force Airman petitioned his convening au-
thority for clemency following his conviction. The Air Force General who convened Davis' court-martial had publicly
commented that people caught using illegal drugs would be "fully prosecuted," and should "not come crying to him
about their situations or their families."” That Air Force General was chastised by the Court of Appeals for the Armed
Forces for conducting the review of Airman Davis' clemency petition, and his "action" approving the sentence of three
months' confinement and a bad-conduct discharge was set aside. n64

The clemency power is a meaningful chance for several types of relief. A convening authority is empowered to de-
fer and waive forfeitures of pay in favor of a convicted servicemember's dependents. n65 A convening authority may
reduce, suspend or disapprove reduction in paygrade, a fine, a punitive discharge and any portion of confinement. In
fact, a convening authority may vacate a conviction altogether by disapproving the findings. n66 The accused's right to
submit a request for clemency is considered to be so important that a defense counsel's failure to submit matters can
constitute ineffective assistance of counsel with only a colorable showing of possible prejudice, rather than a showing of
actual prejudice. n67

The Rules for Courts-Martial, however, specifically prohibit a convening authority from increasing the severity of
the punishment when taking action on a sentence. n68 One notable exception to this rule is that "a bad-conduct dis-
charge adjudged by a special court-martial could be changed to confinement [*50] for up to one year (but not vice
versa)." n69 The exception stems from the military's perception that a punitive discharge is more "severe" than a term
of confinement. Military appellate courts agree that "a bad-conduct discharge is recognized as the most serious punish-



ment a special court-martial may adjudge.” n70 Nevertheless, this is a counterintuitive form of relief inasmuch as most
servicemembers would consider a year in confinement at a military prison more severe than a bad-conduct discharge. In
any event, this is the only way under military law by which a convening authority can, after trial, punish a servicemem-
ber by imposing confinement not adjudged by the court-martial. Oddly enough, neither the Rules for Courts-Martial nor
the Discussion to those rules clarify how much confinement time would equate to a dishonorable discharge or dismissal.
n7l

This exception is not designed to be a mechanism for the government to remedy a light sentence. It is, instead, a
mechanism for mitigation -- and likely absurd enough not to be seriously contemplated by those military officers who
have the discretion to impose it. n72 In this regard, disapproval of a bad-conduct discharge and imposition of 364 days
of confinement would have a significant collateral effect as well: the "relief" would deprive a convicted servicemember
of the statutory appeal to the service court of criminal appeals. n73 Surprisingly, there is only limited caselaw ad-
dressing whether this action -- provided for in the discussion section of the rule -- is permissible and under what cir-
cumstances. n74

A second, unrelated, form of clemency is available to convicted servicemembers, separate and apart from the con-
vening authority's clemency. Under the UCMJ, Congress has granted the four service secretaries clemency and parole
powers. n75 The instructions governing the Navy Clemency and Parole Board state a policy of promoting "uniformity
and consistency of application of [*51] military justice." n76 The Secretary of the Navy may lessen any punish-
ment, reduce any confinement, and even substitute an administrative discharge for a punitive discharge. n77 Thisis a
powerful protection for a convicted servicemember, and a term of a pretrial agreement that would deprive a convicted
servicemember of clemency consideration is unenforceable. n78

b. Military appellate courts have broader powers than civilian appellate courts to protect the defendant from
an unfair result.

A convicted servicemember's right to appeal to the service courts of criminal appeals is significantly broader than
that of any other federal appellant in most respects. Although "clemency" is a power reserved for the convening author-
ity, military service courts of criminal appeals have the discretion to reduce an inappropriately severe sentence. n79
Further, a servicemember's mandatory appeal is based on the sentence approved, which must include at least one year of
confinement and/or a punitive discharge of any sort. n80 Thus, a servicemember does not waive his right to appellate
review by pleading guilty. In fact, although an accused may withdraw from appellate review during the appellate pro-
cess, the Rules for Courts-Martial prohibit any term of a pretrial agreement that would deprive the accused "of the com-
plete and effective exercise of post-trial and appellate rights." n81

Article 66, UCMJ, governs appellate review by the service courts of criminal appeals. A servicemember may ap-
peal his or her court-martial conviction on the basis of factual sufficiency. n82 The service court of criminal appeals
has broad fact-finding powers and undertakes a de novo review of the findings and sentence. n83 The statute provides
significant protection for servicemembers wrongfully convicted at court-martial. The test for factual sufficiency is
whether, after weighing the evidence at trial and making allowances for not having personally observed the witnesses,
the judges of the [*52] appellate court are convinced of the appellant's guilt beyond a reasonable doubt. n84 By
statute, the court may judge the credibility of witnesses, determine controverted questions of fact, and substitute its
judgment for that of the military judge or court-martial members. n85 This provision reflects the importance placed by
Congress on independent de novo review of courts-martial.

Service courts of criminal appeals take this obligation seriously and do exercise this robust power. United States v.
Triplett was a contested case in which members convicted a soldier of conspiracy to commit rape, rape, forcible sodo-
my, larceny (of money from the victim's wallet after the rape), and false official statement for a gang rape of an intoxi-
cated female soldier in Korea. Members sentenced him to a dishonorable discharge, reduction to paygrade E-1, total
forfeitures of pay, and fifteen years' confinement. n86 In conducting its de novo factual sufficiency review of the ap-
pellant’s larceny conviction, the Army Court of Criminal Appeals stated,

While we find [the victim's] testimony about the rapes and other sexual assaults to be very credible, we
cannot discount the possibility, given her intoxication, the money she spent on drinks, and the trauma in
the aftermath of her gang rape, that she simply lost track of how much money she had left. Upon the lim-
ited facts in the instant case, we cannot conclude that the government's evidence excludes "every fair and
rational hypothesis except that of guilt." n87



Article 66(c), UCMJ, also provides servicemembers protection from inappropriately severe sentences. The statute
requires that the service court approve only that part of a sentence that it finds "should be approved.” n88 Thus, an
appellate court independently evaluates the sentence by giving individualized consideration to an appellant, including
the nature and seriousness of the offenses and the character of his service. n89 Military courts of criminal appeals may,
but are not required to, consider and compare other court-martial sentences for "sentence appropriateness and relative
uniformity.” n90 Military appellate courts are only required to engage in sentence comparison "in those rare instances
in which sentence appropriateness can be fairly determined only by [*53] reference to disparate sentences adjudged
in closely related cases.” n91 In Triplett, the Army Court of Criminal Appeals held that PFC Triplett's sentence was
"disproportionately severe," and reduced the confinement portion of PFC Triplett's adjudged sentence of fifteen years to
ten years' confinement, because his two co-conspirators who were convicted of the rape and conspiracy to commit rape
of the same female soldier received sentences which included five and six years' confinement, respectively. n92

Again, although a service court of criminal appeals may reduce a severe sentence, nothing in the statutes allows an
appellate court to increase an unreasonably light sentence. Therefore, the allowable sentence comparison is obviously
one sided. The United States should have some mechanism to appeal an unreasonably low sentence under an abuse of
discretion standard. Moreover, the lack of safeguards against inappropriately light sentences could be remedied at the
trial level. Members should not engage in sentencing. Alternatively, if the system continues to permit members sen-
tencing, the members should have less discretion and more guidance in formulating an appropriate sentence within a
reasonable range.

B. Allowing the members to determine the sentence can produce irrational and inconsistent results which
call into question the efficacy of the military justice system.

In stark contrast to the civilian system of random selection for jury duty, court-martial members are personally se-
lected by the convening authority. They are members of the armed forces who "in [the convening authority's] opinion,
are best qualified for the duty by reason of age, education, training, experience, length of service and judicial tempera-
ment." n93 However, they do not ever receive specialized training in how to sentence offenders. In fact, they only re-
ceive generalized guidance on sentencing in the form of instructions by the military judge following conviction. n94
Members, therefore, must adjudge a sentence in a vacuum with respect to other cases. This problem is compounded by
the lack of sentencing guidelines for specific offenses. There are maximum sentences for each offense, but no minimum
sentence for most offenses.

Members' treatment of rape and other sexual assault cases provides the best illustration of this problem. Rape is not
a military-specific crime (in contrast to unauthorized absence, disobeying an order, etc.). It is cognizable in the civilian
world. It is proscribed by Article 120, UCMJ, for military members. [*54] The maximum punishment that a
court-martial may adjudge for rape is life in prison without the eligibility for parole, but there is no mandatory minimum
sentence. n95 In contrast, a conviction for aggravated sexual abuse (rape) n96 under the Federal Sentencing Guide-
lines would yield a probable sentence to confinement ranging between 91 and 121 months, assuming the defendant had
no criminal record. n97

Because UCMJ offenses are not divided into misdemeanors and felonies, the military sentencing instructions do not
offer any indication about the gravity of a rape conviction, apart from stating the maximum allowable punishment. n98
Further, convictions of sexual assault offenses, especially when the accused has raised either consent or mistake of fact
as a defense, are especially liable to the imposition of light sentences because they are often the result of divided deci-
sions. Members who vote for acquittal are unlikely to vote for a severe sentence, remaining unconvinced of the ac-
cused's guilt. Thus, compromise verdicts and sentences can lead to puzzling results.

This problem is endemic in the system and across the services. Although rape is a felony in every state system that
differentiates between misdemeanors and felonies, members commonly give misdemeanor-type sentences (sentences
which include less than a year in jail) because they lack any instructions indicating the severity of rape in comparison to
other offenses. The problem is that the system -- in its current form -- permits members to sentence servicemembers for
rape to the same punishment commonly adjudged for marijuana use.

In United States v. Coates, officer and enlisted members at a general court-martial sentenced the accused, a junior
enlisted Marine, to confinement for 90 days, forfeiture of $ 500 pay per month for a period of three months, reduction to
paygrade E-1, and a bad-conduct discharge from the service for raping a fellow Marine. n99 In United States v. Willis,
a general court-martial at Langley Air Force Base, officer members sentenced that defendant to a dishonorable dis-
charge, hard labor without confinement for three months, and reduction to pay grade E-1 for raping a seventeen-year-old
high school [*55] student. n100 In another Air Force general court-martial, officer members convicted and sen-



tenced an Airman to a bad-conduct discharge and confinement for three months for raping a fellow Airman. n101 And
at a special court-martial (where there was then a cap on confinement of six months based on the forum) officer mem-
bers sentenced a Coast Guard petty officer to a bad-conduct discharge and only two months' confinement for raping a
fellow petty officer. n102

The sentences in these cases mirror those often adjudged in courts-martial for misdemeanor level drug offenses. In
one case, Air Force members sentenced an Airman to confinement for three months and a bad-conduct discharge for a
single use of marijuana. n103 In another case, Army members sentenced a soldier to six months' confinement and a
bad-conduct discharge for marijuana use. n104

A system of sentencing that permits such results embarrasses the military justice system. Sentencing reform of
some sort is therefore necessary. Statistics illuminating the full extent of this problem are not available in publicly ac-
cessible electronic databases because of the statutory nature of the military appellate system. Under Article 66, UCMJ,
an appeal to the service court of criminal appeals occurs only when the sentence approved by the convening authority
extends to a punitive discharge or a year or more of confinement. n105 The mechanism for appealing general
court-martial cases with a lesser sentence is set forth in Article 69, UCMJ, which provides for legal review by a judge
advocate within the office of the service Judge Advocate General. The Judge Advocate General of the convicted ser-
vicemember's military department may take corrective action or may refer the case to the service court of criminal ap-
peals, which is the only way the case would ever be reported in the Military Justice Reporter. n106

For example, in United States v. Datz, a general court-martial of officer and enlisted members convicted the ac-
cused of, among other things, raping a female Coast Guard petty officer at her townhouse. n107 The members sen-
tenced him to confinement for only three months and reduction in paygrade from E-5to [*56] E-3. The members did
not adjudge a punitive discharge. n108 Upon Article 69 review of the case, the Acting Judge Advocate General of the
Coast Guard directed the Coast Guard Court of Criminal Appeals to review the record, which is the only reason the case
was published in the Military Justice Reporter. The Court of Appeals for the Armed Forces then reversed Petty Officer
Datz's conviction as to the rape charge. n109

Even an exhaustive review of the military justice reporters provides no answer to the question of how many general
courts-martial convict servicemembers of serious felony-level offenses (and what types) and then adjudge a sentence of
less than a year in confinement without a punitive discharge. Yet, this type of finding-sentencing disparity unquestiona-
bly occurs. For example, in November 2007, members in a general court-martial held in Groton, CT, convicted a first
class petty officer of repeatedly sodomizing and taking indecent liberties with a minor in violation of Articles 120 and
134, UCMJ. nl110 The members sentenced the defendant to only 90 days' confinement, a reprimand, and reduction to
paygrade E-4, without discharging him from the Navy. n111 Because the sentence did not include either a punitive
discharge or confinement in excess of a year, the case will not be appealed under Article 66, UCMJ and will not appear
in the military justice reporters absent action by the Judge Advocate General under Article 69(d), UCMJ. Thus, this type
of problem -- a felony-level conviction and a sub-jurisdictional sentence -- remains largely invisible for statistical pur-
poses.

The Court of Appeals for the Armed Forces' "Annual Report of the Code Committee on Military Justice™ for 2007
provides some limited information on sub-jurisdictional sentences, but more is needed. In fiscal year 2007, for example,
the Army Judge Advocate General received 221 records of trial of general courts-martial for Article 69 review; the Na-
vy Judge Advocate General received 32; the Air Force Judge Advocate General received 52; and the Coast Guard Judge
Advocate General received 2. nl112 Thus, there were 307 records of general courts-martial received for which the sen-
tence did not include a punitive discharge or greater than one year in confinement. It does not appear that anyone has
conducted a review of these records to determine whether or not they substantiate the imposition of unreasonably low
sentences for the charges upon which the accused were convicted.

[*57] 111. STATUTORY REMEDIES ARE NECESSARY TO REFORM THE COURT-MARTIAL SEN-
TENCING PROCESS TO A SYSTEM WHICH IS BOTH FAIR TO THE DEFENDANT AND SERVES THE
NEEDS OF THE MILITARY AND SOCIETY.

The 1928 U.S. Army Manual for Courts-Martial recognized that "[t]he imposition by courts-martial of inadequate
sentences upon officers and others convicted of crimes which are punishable by the civil courts would tend to bring the
Army, as to its respect for the criminal laws of the land, into disrepute.” n113 Given the number of puzzlingly light
sentences for serious felony level crimes adjudged in courts-martial by members, particularly in sexual assault cases, it
is clear that some structural reform to the sentencing process is necessary. There are several possible solutions which,



alone or in some combination, could restore a proper balance -- and some credibility -- to the court-martial sentencing
process.

In 1989, shortly after the United States Supreme Court announced its decision in Mistretta, then upholding the con-
stitutionality of the Federal Sentencing Guidelines, the Coast Guard Court of Military Review -- in the context of multi-
plicity -- discussed some hypothetical situations and the "obvious absurdity" of the results permitted by a system which
calculates the maximum punishment as a sum of the sentences imposed for all charges of which the accused is convict-
ed. nll14 The court concluded, "[P]ossibly some sort of sentencing guidelines for military courts would assist judges
and juries in arriving at fair and just sentences, especially where multiple offenses are involved.” n115 The concern of
this article is not with excessive sentencing but rather the opposite, and the solution is either the elimination of members
sentencing altogether or, at bare minimum, the provision of specific guidelines to members if they are to continue ad-
judging sentences.

The problem of compromise findings and sentences begins with members determining a sentence in a vacuum
without the benefit of guidelines, particularly in the case where the findings were not unanimous. Specifically, most
members lack adequate knowledge of the military justice system and the ranges of sentences being imposed in similar
cases. Moreover, during voir dire the members are instructed that they must be able to consider the full range of sen-
tences for a given offense, to include a sentence of "no punishment" -- even for serious felonies. In fact, a member who
states that he or she cannot consider "no punishment™ in the event of a conviction could be successfully challenged for
cause if the member displayed an "inelastic attitude" toward sentencing, [*58] albeit a predisposition to impose some
punishment is not automatically disqualifying. n116 The Court of Appeals for the Armed Forces has noted that "[i]t is
not surprising that the notion of 'no punishment' has bedeviled this Court for most of its history. A punishment of no
punishment appears to be an oxymoron, but it is a valid punishment." n117 The court further noted, in the same case,
that "the Supreme Court observed that '‘Congress does not create criminal offenses having no sentencing component.”
n118 In short, it is a defect that members are instructed that they must consider "no punishment,"” even in serious felo-
ny-level cases such as unpremeditated murder (apart from felony murder), manslaughter, rape, narcotics distribution,
fraud, arson, and child molestation.

Sentencing proceedings conducted before a military judge alone would at least solve the problem of members ad-
judging wildly inconsistent sentences. Military judges are experienced in military law and have at least a frame of ref-
erence within which to judge the worth of a case. Military judges also have a clear understanding of the collateral con-
sequences of a conviction, including the potential for sex offender registration, loss of retirement benefits, administra-
tive processing for discharge, the impact of a reduction in pay grade on high year tenure, etc. Thus, sentencing by a mil-
itary judge would further the process of the “civilianization" of military courts-martial without any erosion in fairness to
the accused.

There are other reforms that would dramatically improve the sentencing process as well, irrespective of whether the
sentence was adjudged by members or by a military judge. Sentencing guidelines should be promulgated, and members
(and judges) should be instructed to consider them. As part of creating guidelines for punishment, the criminal offenses
listed in the UCMJ should be divided into three categories: misdemeanors, felonies, and purely military offenses. A
sentence of "no punishment™ should not be available for a felony level offense. Further, when a military member is
prosecuted for a violation of Title 18 of the United States Code, such as distribution of child pornography under 18
U.S.C. 2252A (and related statutes), the members should be instructed to consider as a factor the Federal Sentencing
Guidelines' range of confinement. n119 Finally, Congress should create a statutory mechanism for the convening au-
thority or the United States to appeal an unreasonably low sentence.

[*59] It bears repeating that none of these proposed structural reforms to the sentencing process would erode the
constitutional rights of servicemembers convicted at court-martial, because they would only bring the military justice
system into alignment with the federal criminal justice system. In fact, decreasing the number of differences between a
court-martial and a federal criminal trial arguably only enhances a military accused's due process and equal protection
rights. A court-martial must be fair, both substantively and procedurally, to the accused and the government. Punish-
ments should also be fair to both the accused and the government. Since courts-martial are open to the public, and the
results are public records, the military justice system must be able to withstand public scrutiny. There is no compelling
argument, apart from tradition, for member sentencing, but if members are to continue determining sentences, they
should at least have the benefit of specific sentencing guidelines to assist them in differentiating between those offenses
that deserve significant imprisonment and those that do not.

[*60] DEPARTMENT OF THE NAVY



COMMANDER

NAVY REGION, MID-ATLANTIC
1510 GILBERT ST.

NORFOLK, VA 23511-2737

IN REPLY REFER TO:
DNA PROCESSING REQUIRED 10 U.S.C. § 1565

GENERAL COURT-MARTIAL ORDER NO. 5-08

Before a general court-martial convened at Region Legal Service Office Mid-Atlantic Detachment Groton, Con-
necticut, pursuant to Commander, Navy Region, Mid-Atlantic General Court-Martial Convening Order 01-07 of 24
January 2007, and as amended by Commander, Navy Region, Mid-Atlantic General Court-Martial Amending Order
011-07 of 5 November 2007, Damage Controlman First Class James R. Robinson, U.S. Navy, (b)(6) was arraigned
and tried on the following offenses and the following findings or other dispositions were reached:

Charge I: Violation of the UCMJ, Article 120
(PLEA - NOT GUILTY) (FINDING - NOT GUILTY)

Specification 1: In that Damage Controlman First Class James R. Robinson, U.S. Navy Reserve, Navy Operational
Support Center Earle, Colts Neck, New Jersey, on active duty, did, at or near Virginia Beach, Virginia, on divers occa-
sions, from on or about June 1999 to on or about June 2001, rape  (b)(6) a person who had attained the age of 12
years, but was under the age of 16 years.

(PLEA - NOT GUILTY) (FINDING - NOT GUILTY)

Specification 2: In that Damage Controlman First Class James R. Robinson, U.S. Navy Reserve, Navy Operational
Support Center Earle, Colts Neck, New Jersey, on active duty, did, at or near Jacksonville, Florida, on divers occasions,
from on or about 1 July 2002 to on or about 31 August 2002, rape  (b)(6)

(PLEA - NOT GUILTY) (FINDING - NOT GUILTY)
Charge II: Violation of the UCMJ, Article 125
(PLEA - NOT GUILTY) (FINDING - GUILTY)

Specification 1: In that Damage Controlman First Class James R. Robinson, U.S. Navy Reserve, Navy Operational
Support Center Earle, Colts Neck, New Jersey, on active [*61] duty, did, at or near Virginia Beach, Virginia, on di-
vers occasions, from on or about June 1999 to on or about June 2001, commit an indecent act upon the body of  (b)(6)

(b)(6) afemale under 16 years of age, not the wife of the said Damage Controlman First Class James R. Robin-
son, by fondling the breasts of the said  (b)(6)

(b)(6) with the intent to gratify the sexual desires of the said Damage Controlman First Class James R. Robinson.
(PLEA - NOT GUILTY) (FINDING - GUILTY)

Specification 2: In that Damage Controlman First Class James R. Robinson, U.S. Navy Reserve, Navy Operational
Support Center Earle, Colts Neck, New Jersey, on active duty, did, at or near Virginia Beach, Virginia, on divers occa-
sions, from on or about June 1999 to on or about June 2001, commit an indecent act upon the body of  (b)(6)

(b)(6) afemale under 16 years of age, not the wife of the said Damage Controlman First Class James R. Robin-
son, by fondling and digitally penetrating the vagina of the said  (b)(6)  with the intent to gratify the sexual desires of
the said Damage Controlman First Class James R. Robinson.

(PLEA - NOT GUILTY) (FINDING - NOT GUILTY)

Specification 3: In that Damage Controlman First Class James R. Robinson, U.S. Navy Reserve, Navy Operational
Support Center Earle, Colts Neck, New Jersey, on active duty, did, at or near Virginia Beach, Virginia, on or about No-
vember 1998, take indecent liberties with  (b)(6)



(b)(6) afemale under 16 years of age, not the wife of the said Damage Controlman First Class James R. Robin-
son, by displaying a movie of men and women engaging in sexual acts to the said  (b)(6)  with the intent to gratify
the sexual desires of the said Damage Controlman First Class James R. Robinson.

(PLEA - NOT GUILTY) (FINDING - NOT GUILTY)

[*62] duty, did, at or near Jacksonville, Florida, on divers occasions, from on or about 1 July 2002 to on or about 31
August 2002, commit sodomy with  (b)(6)

(b)(6) by inserting the said Damage Controlman First Class James R. Robinson's penis into the mouth of the said
(b)(6) by force and without the consent of the said  (b)(6)

(PLEA - NOT GUILTY) (FINDING - NOT GUILTY)

Specification 2: In that Damage Controlman First Class James R. Robinson, U.S. Navy Reserve, Navy Operational
Support Center Earle, Colts Neck, New Jersey, on active duty, did, at or near Virginia Beach, Virginia, on or about
April 2005, commit sodomy with  (b)(6) by inserting the said Damage Controlman First Class James R. Robinson's
penis into the mouth of the said Ms.  (b)(6) by force and without the consent of the said  (b)(6)

(PLEA - NOT GUILTY) (FINDING - NOT GUILTY)

Specification 3: In that Damage Controlman First Class James R. Robinson, U.S. Navy Reserve, Navy Operational
Support Center Earle, Colts Neck, New Jersey, on active duty, did, at or near Virginia Beach, Virginia, on divers occa-
sions, from on or about June 2000 to on or about June 2001, commit sodomy with ~ (b)(6) a person who had attained
the age of 12 years, but was under the age of 16 years, by inserting the said Damage Controlman First Class James R.
Robinson's penis into the mouth of the said  (b)(6) by force and without the consent of the said  (b)(6)

(PLEA - NOT GUILTY) (FINDING - GUILTY, except for the words "that the act was done by force and without
the consent of  (b)(6)

Charge I1I: Violation of the UCMJ, Article 134
(PLEA - NOT GUILTY) (FINDING - GUILTY)

Specification 1: In that Damage Controlman First Class James R. Robinson, U.S. Navy Reserve, Navy Operational
Support Center Earle, Colts Neck, New Jersey, on active

[*63] This record is forwarded to the Navy-Marine Corps Appellate Review Activity (Code 40.31), Office of the
Judge Advocate General, Washington Navy Yard, 1014 N Street, S.E., Suite 401, Washington Navy Yard, DC
20374-5047 for review under Article 69a, UCMJ.

The results of the foregoing case are hereby approved, and promulgated in accordance with R.C.M. 1114, MCM
(2008 Ed.)

M. S. BOENSEL
Rear Admiral, U.S. Navy
Commander, Navy Region, Mid-Atlantic
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nl See MANUAL FOR COURTS-MARTIAL, UNITED STATES, R.C.M. 921(c), 1006 (2008) [hereinafter
MCM]. In courts-martial, the jurors are called "members" and the jury is the "members panel."

n2 Military members panels are permitted to call witnesses, recall witnesses, and examine witnesses -- even
witnesses not called by either the trial counsel (prosecutor) or defense counsel. See MCM, supra note 1, MIL. R.
EVID. 614. Either counsel may object to members' questions based on the rules of evidence. Id.

n3 See MCM, supra note 1, R.C.M. 1002.

n4 United States v. Weiss, 36 M.J. 224, 228 (C.M.A. 1992) (citing Articles 22-24, Uniform Code of Military Jus-
tice (UCMJ)).

n5 Id. (citing U.S. CONST. art. 1, § 8, cl. 14).

n6 See UCMJ art. 22 (2008).
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(1968) (current version at UCMJ art. 26 (2008)).
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to water" has, in Latin translation, "Anates Ad Aquae." been incorporated into the seal of the Navy-Marine Corps
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al counsel at a general court-martial must be a lawyer. The defense counsel must be a lawyer at either forum.
UCMJ art. 27(b) (2008).

n19 See UCMJ art. 66 (2008).
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been convicted, which may be adjudged by a general court-martial.
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