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LEXISNEXIS SUMMARY: 
 ... Given concerns over the nation's jails existing as de facto psychiatric wards for members of the public with mental 
illness, the following "Military Misconduct Catch-22" emerges: 
 

 What's the point of the Department of Defense recognizing that PTSD/TBI causes misconduct when it 
doesn't do anything to stop the "pattern of misconduct" discharges for soldiers with PTSD/TBI?  ... In 
fact, based on simplified charts, the summaries in separation documents, or inaccurate legal advice, UD, 
OTH, and BCD recipients may believe that such discharges totally preclude them from all VA benefits.  
... Such a claim for service connected disability compensation includes a number of sub-elements (veter-
an status; the existence of a disability; a connection between military service and the disability; the de-
gree of disability (i.e., the disability rating); and the effective date to be assigned), and the threshold ele-
ment that must be established in order for a claim to be granted is veteran status.  ... As evidence sup-
porting such critical issues as insanity, compelling reasons for a period of AWOL, the level of the 
court-martial referral, and the facts surrounding instances of misconduct or civilian criminal offenses 
may not be fully developed in the information that VA receives, military attorneys should thus advise 
their clients to retain copies of such documentation so that they can provide this evidence in support of a 
future claim for VA benefits.  ... The Supreme Court, although it has issued decisions on a small number 
of appeals originating from the CAVC, has yet to issue a decision involving character of discharge issues 
under Title 38 of the United States Code or the Code of Federal Regulations .  ... Several months later, 
the VA regional office issued an administrative decision, which was largely based on a review of Mal-
lone's service personnel records.  ... Using Appendix H and Part III of this article, a legal assistance at-
torney or paralegal would see that SGT Wheatley may qualify for a number of job training-related bene-
fits, such as the Post-9/11 GI Bill, educational and vocational counseling, and vocational rehabilitation.  
... This created "an inequity" because "veterans were being denied benefits based upon an entire period of 
service which terminated in a discharge under dishonorable conditions, even though the individuals had 
successfully completed the period of service to which they had originally agreed." ... To determine peri-
ods of service for VA purposes when the servicemember continues serving past his or her original term 
of service, the regulatory guidance sets forth three separate requirements that an enlisted member must 
meet in these circumstances to earn a prior period of service.  ... Accordingly, if SSG Jones were to have 
committed misconduct at any time on or prior to December 28, 2004 that resulted in a type or character-
ization of discharge that precludes him from receipt of VA benefits, he would be ineligible for those VA 
benefits, as he would still have been on his first period of service for VA purposes at the time of the 
misconduct.  ... In justifying a "zero tolerance" policy against sexual assault, military leadership states 
that sexual assault "is an affront to the basic American values we defend, and may degrade military 
readiness, subvert strategic goodwill, and forever change the lives of victims and their families." ... 
While the term "deserter" is not specifically defined in any VA regulation or precedential authority, 
non-precedential decisions appear to indicate that for the statutory bar to apply, a servicemember should 
have been separated for misconduct pursuant to the UCMJ's statutory, specific intent definition of deser-
tion.  ... Even if the term "other than honorable" is determined to not include bad-conduct discharges, the 
regulatory bar for willful and persistent misconduct and the statutory bar barring the receipt of health 
care benefits for servicemembers who receive punitive discharges could combine to preclude VA bene-
fits in the same manner as a statutory bar under 38 U.S.C.  ... A reliable framework purporting to indi-
cate the VA benefits that accrue with different discharge characterizations must capture the differences 
between statutory and regulatory bars and the various rules scattered throughout the Code of Federal 
Regulations that apply them to different behaviors or situations.  ... While our recommended revision 
considers certain charges that bar the receipt of benefits earned during a prior period of honorable ser-



 

 

vice, it follows the general principles set forth in the Lenard court's concise explanation that " t he stand-
ard instruction on depravation of veteran's benefits would also not apply to any personnel who had 
earned an honorable discharge for earlier honorable service in the Army." ... Additional Tools In addition 
to the flow charts and information papers designed to assist practitioners in understanding the impact that 
certain types and characterizations of discharge have on VA benefit eligibility, this article offers numer-
ous templates and information papers designed to assist commanders and judge advocates properly un-
derstand the impact of a discharge on eligibility for VA benefits.  ... This person can help Veterans find 
and access VA services and programs.  ... Although each person can--and many do--react very differ-
ently to the events which cause Posttraumatic Stress Disorder (PTSD) and Traumatic Brain Injury (TBI), 
and there are incentives for persons facing charges to fake a disorder or exaggerate its symptoms in at-
tempts to reduce potential punishment, countless real experiences have led to a consensus among experts 
that some portion of combat veterans engage in criminal conduct as a result of untreated mental health 
conditions related to combat.  ...  Appendix K VA Adjudication Procedures Manual Rewrite 
(M21-1MR) Part III, Subpart v, Chapter 1, Section B (February 27, 2012) Statutory Bar to Benefits and 
Character of Discharge Overview Available at http://www.benefits.va.gov/WARMS/M21_1MR3.asp 
M21-1MR, Part III, Subpart v, Chapter 1, Section B Statutory Bar to Benefits and Character of Dis-
charge (COD) Overview In this Section This section contains the following topics: Topic Topic Name 
See Page Character of Discharge (COD) Determinations 1-B-2 Statutory Bar to Benefits 1-B-12 Dis-
charges Considered to be Issued Under Other 1-B-15 Than Honorable (OTH) Conditions COD Determi-
nations and Healthcare 1-B-17 Conditional Discharges and Uncharacterized 1-B-20 Discharges Clem-
ency, Upgraded, and Discharge Review 1-B-29 Board (DRB) Discharges Processing DRB Decisions 
1-B-35 5.  ... Sufficient Facts and Circumstances for a COD Determination The service department gen-
erally provides sufficient facts and circumstances to make an administrative decision when discharge or 
dismissal is due to any of the following reasons: . the person was a conscientious objector who refused to 
perform military duties, wear the uniform, or otherwise comply with lawful orders of competent military 
authorities . sentence issued by a General Court Martial (GCM) . resignation of an officer for the good of 
the service . the reason for discharge was desertion . the discharge was for alienage, or . an unauthorized 
absence (UA) or absence without leave (AWOL) for a continuous period of 180 days or more.  ... Spe-
cifically, they may not be furnished for any disability incurred or aggravated during a period of service 
terminated by a bad conduct discharge or when one of the bars listed in 38 CFR § 3.12(c) applies. ( 38 
CFR 3.360 ) Only include in decisions when the discharge is a conditional discharge: According to 
3.13(c)Despite the fact that no unconditional discharge may have been issued, a person shall be consid-
ered to have been unconditionally discharged or released from active military, naval or air service when 
the following conditions are met: (1) The person served in the active military, naval or air service for the 
period of time the person was obligated to serve at the time of entry into service; (2) The person was not 
discharged or released from such service at the time of completing that period of obligation due to an in-
tervening enlistment or reenlistment; and (3) The person would have been eligible for a discharge or re-
lease under conditions other than Follow this with a statement of the reasons and bases Tor the decision 
in clear, simple, easy-to-understand terms.  ... Conditional Discharges and Uncharacterized Discharges 
Introduction This topic contains information on conditional discharges and uncharacterized separations, 
including . provisions of 38 U.S.C 101(18) , for reenlistment prior to discharge . when to develop for a 
possible conditional discharge . how to develop for possible conditional discharge . identifying the need 
for a conditional discharge COD determination . determining the dates of service for a conditional dis-
charge . example of the dates of service for a conditional discharge . sample language for a conditional 
discharge COD determination . assigning effective dates for claims based on a conditional discharge . 
uncharacterized separations, and . action to take for uncharacterized separations.  ... Under federal law 
and regulation, the receipt of a Bad-Conduct Discharge will bar a servicemember's eligibility for VA 
health care benefits for disabilities not incurred or aggravated during an honorably completed prior term 
of active duty service, even if (her) (his) injury or medical condition was incurred or aggravated as a re-
sult of the servicemember's performance of military duties.  ... These findings and recommendations are 
solely for the purpose of assisting VA benefits adjudicators in making their decisions on eligibility for 
veterans benefits. 1 have made the findings and recommendations in this paragraph after being advised 
by my Staff Judge Advocate on the applicable legal standards, definitions, and regulations.  ... VAN-
DALEIGH Major General, USA Commanding CF: ATXX-AG (Transition) IDS Appendix L-3 Sample 
Language Regarding VA Benefits Eligibility Administrative Separation Actions Sample Language Re-



 

 

garding VA Benefits Eligibility Institutions : In all administrative separation actions for which a ser-
vicemember may lose eligibility for Department of Veterans Affairs (VA) benefits, convening authorities 
and their legal advisors should consider including additional information that is designed to assist VA 
benefits adjudicators in making more accurate and informed determinations on VA benefits eligibility.  
... The offense(s) on which this discharge is based do(es) not involve moral turpitude because , for the 
offenses on which this discharge is based, a Dishonorable Discharge Dismissal is not among the permis-
sible sentences at a court-martial, , none of the offense(s) are analogous to a felony level offense under 
the circumstances J all absence offenses on which this discharge is based did not occur during times of 
War or national peril , and military courts and the Manual for Courts-Martial have not recognized the of-
fense(s) on which this discharge is based as constituting crimes involving moral turpitude .  ... If I re-
ceive an Under OTH discharge, then VA will administratively review the circumstances of my discharge 
and determine whether 1 am eligible for receiving benefits based on the circumstances of my discharge, I 
acknowledge that I will be barred from receiving all VA benefits if VA determines that I was a deserter 
or that I was AWOL, for a period in excess of 180 continuous days and I was not insane, according to 
VA's definition of insanity, at the time of the AWOL, and there were not "compelling circumstances" for 
the AWOL.  ... Furthermore, if VA determines that my OTH discharge was given in lieu of a General 
Court-Martial, or as a result of mutiny or spying; moral turpitude; willful and persistent misconduct; or 
homosexual acts involving aggravating circumstances, then I will likely be barred from receiving nearly 
all VA benefits, with the exception of health care for service-connected disabilities incurred during this 
period of service. 1 have been advised that more information about VA's bars to benefits can be found at 
38 C.F.R. 

 
 
TEXT: 
 [*8]  I. Introduction 
 
A. The Lost Legion--Wounded Warriors with Bad Paper Discharges 

The number of servicemembers with undiagnosed and untreated psychological wounds of wars increases with each 
passing day.  n1  [*9]  Associated with this general dilemma is the unconfirmed but highly suspected and logical 
connection between untreated mental illness and criminal offenses committed by combat veterans with specialized 
training in the art of war.  n2 Following each combat campaign, some  [*10]  former servicemembers who have been 
discharged from the service for misconduct also suffer from psychological conditions brought about by combat trauma.  
n3 Despite pleas for immediate intervention to address this subset of the larger population, rather than study of the issue,  
n4 the military and the VA continue to encounter difficulty responding to the  [*11]  treatment needs of this population 
in a comprehensive manner.  n5 The major difficulty lies in the fact that servicemembers who are discharged for mis-
conduct often receive service characterizations that make them ineligible for VA benefits despite pressing treatment 
needs and, often, prior valorous service in combat theaters.  n6 

The military, through its discharge process, is creating huge handicaps to readjustment and reintegration into socie-
ty by limiting the possibility of care and failing to at the least stabilize these warriors before their rough ejection.  n7 
VA compounds these handicaps in three ways: First, although detailed transition counseling could assist all discharged 
personnel, standard outreach services usually target those leaving the service under honorable conditions.  n8 Second, 
VA is not tracking how many discarded warriors are applying for benefits, denied or approved, or appeal.  n9 Instead, 
for the most part, the Department apparently considers that the issue is minor based on the comparatively small number 
of applicants who walk through its doors;  n10 if adjudicators  [*12]  and Veterans Law Judges rarely see these cases, 
then the lack of benefits for this population is not much of a problem, many may reason. Most importantly, Character of 
Service (COS) evaluations at VA regional offices across the country involve a high degree of subjectivity in their ap-
plication to individual cases because key concepts lack definition.  n11 

At the most general level, these negative outcomes have persisted for generations because of the reasoning that 
former servicemembers who committed misconduct serious enough to result in discharge deserved the negative conse-
quences of their status. While some have characterized the brand of bad paper as "a life sentence," for people who are 
often "nineteen or twenty years old,"  n12 others characterize it as "a ticket to America's underclass [and] a bar to leav-
ing it."  n13 The idea is that, in harsh environments where lives may be on the line, serious breaches of conduct that 
interfere with the military mission should rightfully brand an offender for life and should likewise remove eligibility for 
the special military benefits and entitlements reserved for honorable and meritorious service.  n14 After all, the mili-



 

 

tary's generous benefits for college education are often the singular factor motivating the initial decision to enlist for 
many recruits in an all-volunteer military.  n15 

Hence, it seems reasonable in the normal course of events, that leaving the military in dishonor should result in 
unique hardships greater  [*13]  than those encountered in leaving a civilian occupation. The culpable offender who 
deprived the military of his or her faithful service, transformed other servicemembers or dependents into victims, or 
detracted from the military mission in some palpable way should sacrifice the perks of social mobility. We can consider 
this the "just deserts" thesis of military misconduct. It targets the individual and reasons that he or she deserves to have 
hard transition back to civilian life in a nation that values the sacrifices of men and women in uniform. The thesis is 
often communicated as honoring those who loyally served by preserving the distinction from those who did not.  n16 

There is, however, an exceptional circumstance that turns the "just deserts" thesis on its head and that shifts concern 
away from the offender and back to society. It is the "public health" thesis of military misconduct, which recognizes that 
not all offenders are similarly situated. It considers one main discriminating characteristic; the offender's mental state at 
the time of the misconduct. This theory focuses on the very factors that make the military so valued an institution; (1) 
that so many servicemembers are exposed to combat trauma and its resulting stress conditions and (2) that the military 
is an occupation in which one is expected to encounter such stress on a regular basis. The complication for troops who 
have experienced combat is that many have sustained psychological wounds of war that manifest in undesirable behav-
ior when the condition remains untreated.  n17 

Although statistics on the connection between post-traumatic stress disorder (PTSD) and crime leave much to be 
desired, enough data now exist to conclude that the military has essentially criminalized mental  [*14]  illness in many 
instances--and a very predictable type of mental illness at that. Increasingly, military and VA mental health profession-
als and legislators have called for serious intervention to prevent this dilemma by providing treatment in lieu of merely 
punishment and swift discharge.  n18 Their concerns acutely focus on the issue of eligibility for veterans' health care 
benefits. Namely, an Undesirable Discharge (UD), Under Other Than Honorable Conditions Discharge (OTH), 
Bad-Conduct Discharge (BCD), and Dishonorable Discharge (DD) can result in a total denial of VA entitlements. 

Access to VA health care, as opposed to medical care provided by such entities as county general hospitals or 
emergency rooms, is vital to the successful reintegration of combat-traumatized veterans because it provides "the only 
reservoir of combat PTSD expertise."  n19 Given concerns over the nation's jails existing as de facto psychiatric wards 
for members of the public with mental illness,  n20 the following "Military Misconduct Catch-22" emerges: 
 

What's the point of [the Department of Defense] recognizing that PTSD/TBI causes misconduct when it  
[*15]  doesn't do anything to stop the "pattern of misconduct" discharges for soldiers with PTSD/TBI? 
How can it say that this is evidence of a service-related disability only to use this evidence to deny ser-
vice members access to benefits for that disability?  n21 

 
Rather than involving the interest of retribution against the individual offender as the "just deserts" theory does, the 
Military Misconduct Catch-22 raises independent concerns of public health. Accordingly, retired Connecticut Supreme 
Court Justice Barry Schaller observes, 
 

The psychiatric profession must promote consideration of PTSD as a public health issue rather than 
simply as an individual mental health problem. The broad reach of combat PTSD within American soci-
ety, in terms of the numbers of veterans who develop the disorder and the number of people whose lives 
are directly affected thereby, qualifies it as a public health issue, meaning one that involves the health of 
communities or populations.  n22 

 
Untreated PTSD in offenders already prone to violent outbursts and loss of impulse control raises concerns fundamental 
to our self-interest as a nation.  n23 For these forgotten warriors and lost legions of "bad paper  [*16]  veterans," the 
notion of invisibility is an illusion. They aren't invisible; when we are willing to look they re-emerge from obscurity in 
the homeless shelters,  n24 prisons and jails,  n25 and morgues  n26 of every city and state in the nation. We can 
watch the public health dominoes fall in succession as untreated PTSD affects family members and innocent bystanders 
alike.  n27 

As Justice Schaller prophetically notes, civilian "courts come into the picture only after all other efforts to prevent, 
minimize, or resolve PTSD problems have failed."  n28 When they do, the "unspoken assumption" is that the military 
has abdicated its responsibilities to act when there was still time to prevent inevitable, and sometimes irreparable, soci-



 

 

etal harm.  n29 One life saved is enough reason to  [*17]  intervene, claim some mental health professionals.  n30 
The result of this failure to intervene is not one, but tens of thousands hanging in the balance: Not only were 255,800 
Vietnam-era veterans given stigmatizing UD and BCD characterizations,  n31 but between October 2000 and Septem-
ber 2005, at least another 55,111 recipients of OTH discharges and 13,549 recipients of BCDs joined their swelling 
ranks.  n32 Given its substantial size, one author of this article labels the population of discarded ex-servicemembers 
with a combination of bad paper and untreated PTSD as "America's largest sleeper cell."  n33 The troublesome term 
highlights the manner in which a widespread lack of understanding and prioritization by the military and VA amplifies 
the effect of the enemy's traumatic act that caused the condition, potentially transporting its harm into America's neigh-
borhoods, living rooms, and schools. No one can say how many of those discharges would have been handled differ-
ently had commanders, judge advocates, and VA adjudicators understood the system. 
 
 [*18]  B. Organizational Approach of This Article 

The following sections of this article address the manner in which military commanders and attorneys can master 
the voluminous rules that govern VA benefit eligibility in the time prior to discharge, while there is maximum oppor-
tunity to enhance long-term recovery.  n34 The sections also offer special insight for VA adjudicators, attorneys, and 
Veterans Law Judges to equip them with better knowledge about the interpretation of military rules. 

Part II provides an overview of the VA claims process, underscoring the large degree to which VA relies upon mil-
itary records and information that commanders provide. A reading of both sections reveals how, for OTH and BCD 
characterizations, small changes in the practice of annotating records can make a significant difference in preserving 
commanders' intentions, especially since VA uses definitions that do not reflect the military's terminology. 

Another key point emphasized in this Part is that there are no precise military standards dictating when these char-
acterizations will result or for what types of offenses. Historically and modernly, the military's reliance on and defer-
ence to command discretion has produced inconsistent punishments. Troops may be punished harshly with an OTH or 
BCD in one battalion for the same misconduct that garners a counseling statement or corrective training 50 yards away 
in a different battalion on the same installation.  n35 Furthermore, the possibility of bias or discrimination in the exer-
cise of discretion can never be eliminated.  n36 

Part III of this article provides an overview of the benefits that are at stake in a VA COS review, specifically for the 
recipients of an OTH or a BCD. Because an Honorable Discharge will normally not preclude a former servicemember 
from receiving the full range of benefits, including GI Bill eligibility, this too often leads recipients of lesser  [*19]  
discharges to believe that their entitlements are far fewer.  n37 In fact, based on simplified charts, the summaries in 
separation documents, or inaccurate legal advice, UD, OTH, and BCD recipients may believe that such discharges to-
tally preclude them from all VA benefits.  n38 For the most part, many of these involuntarily separated servicemembers 
may be eligible for substantial benefits, which, depending on offenses, surrounding circumstances, and disability rat-
ings, might even include postsecondary education by virtue of VA's Vocational Rehabilitation program.  n39 For this 
reason, we define key benefits and attempt to fix the errors, omissions, and misstatements that frequently appear in the 
authoritative documents now relied upon by military and civilian agencies. 

With an idea of key benefits at stake in any COS determination, Part IV describes additional hurdles to eligibility 
that often arise independent of misconduct but which nevertheless must be considered in any misconduct-related case. 
Here, aside from difficulties that may be encountered with the minimum active duty service requirement, we also dis-
cuss practical hurdles that can contribute to the denial of benefits, such as the backlog of VA claims, a complex appel-
late system, inadequate evidentiary development, or misapplication of the proper standards.  n40 Continuing with in-
dependent rules that have a bearing on COS determinations, Part V discusses what may be considered one of three ex-
ceptions to most of the bars to benefits. Here, we describe the effect of a servicemember's prior completed term of hon-
orable service on his or her benefits eligibility despite a subsequent period of less than honorable service. The rule es-
sentially mandates that VA permit any benefits rightfully earned during the prior honorable term, including those stem-
ming from service-connected injuries. Of course, because these benefits are only granted for honorably completed peri-
ods of service, this Part necessarily describes how VA calculates obligated service and its termination, with further in-
sights on avoiding common errors in such mathematics. 

 [*20]  Both VA and the military have begun to recognize the high risk that military women will fall victim to 
sexual trauma during their service (MST).  n41 In fact, while the number of men who report sexual trauma is less, 
when considered on a proportional basis, "given the greater number of men in the military, the total number of male and 
female [sexual assault] victims is approximately equal."  n42 Aside from DoD's initiation of prevention efforts during 



 

 

service, VA has recognized the priority of assisting MST victims following their separation from the military, with fur-
ther acknowledgement that any servicemember who is dealing with the health consequences of sexual trauma should 
have access to VA care, regardless of discharge characterization.  n43 Part VI, therefore, explains how recipients of 
less than honorable discharges may still retain healthcare eligibility for MST-related treatment, regardless of statutory or 
regulatory bars to VA benefit eligibility. 

Part VII next considers insanity, the third and final independent basis for providing benefits to recipients of a stig-
matizing OTH, UD, BCD, or DD. Consideration of VA's definition for the term reveals strict standards unique to the 
Department, like other non-military terms. Although some cases demonstrate the possibility of meeting the statutory 
requirements for insanity, we underscore the difficulty of qualifying for the exception, even if a former servicemember 
suffered from an aggravated case of PTSD or other wartime injury. 

A former servicemember discharged under a less than honorable characterization will meet the definition of a "vet-
eran" who is eligible for benefits only after VA's COS process has determined such status.  n44 Part  [*21]  VIII of 
the article examines the statutory bars to VA benefits that will preclude veteran status, each of which appear in the 
United States Code with fairly simple terminology as Congress's direct proscription for VA benefit entitlement.  n45 
When discussing substantive provisions of the statutory bars, this Part offers a number of visual aids to assist readers in 
understanding the interrelationship of these varied rules. 

As distinguished from statutory bars, Part IX explores the regulatory bars to VA benefits, which appear in the Code 
of Federal Regulations as the result of VA's administrative rulemaking process. Despite the fact that the regulatory bars 
to benefits originated at the same time as the statutory provisions, for the most part, the regulatory provisions exist in a 
framework described by some judges as extremely "murky" because of its confusing and antiquated provisions.  n46 
The problem mainly rests in the lack of definitions for key concepts as well as the lack of a methodology to practically 
apply these definitions. Too often, the result is a subjective determination by an individual adjudicator that is sure to 
conflict with other adjudicators' conclusions in the 56 VA regional offices, and even ones in his or her own regional 
office.  n47 Here, we pay special attention to the regulatory bars of "willful and persistent misconduct" and "offenses 
involving moral turpitude," which are widely criticized for their lack of meaningful interpretive guidance.  n48 To bet-
ter understand the meaning of these terms, we examine interpretations by the VA regional offices and the way other 
federal agencies have defined and applied similar terms, and suggest improvements. 

 [*22]  With the benefit of a framework for understanding both statutory and regulatory bars to benefits, Part X 
traces the history and development of the infamous "Benefits at Separation" chart that currently informs many com-
manders', servicemembers', judge advocates', and panel members' forecasts of future VA benefit eligibility. Although 
some rendition of the chart has existed since at least 1952,  n49 and represents its creator's best intentions, it is our po-
sition that the chart's summaries, especially for the decisions purported to be "To Be Determined" by the administering 
agency, at best, offer little useful guidance and, at worst, provide an illusion of objectivity and misleading guidance for 
key decision-making. We thus offer new and improved guidance to eliminate confusion and better inform decisions 
prior to a servicemember's discharge and prior to the servicemember's adoption a legal course of action that could unin-
tentionally harm future coverage for necessary life needs. 

Part XI offers practical tools to enhance the quality of information dispensed to military judges, panels, service-
members, commanders, and judge advocates regarding VA benefits and involuntary or punitive separation from the 
service. This Part begins with an explanation of the flaws within the current panel instructions related to VA benefits. It 
then proposes new instructions that more accurately reflect how punitive discharges and the level of court-martial im-
pact an accused's eligibility for VA benefits. 

This part then outlines the tools offered to bolster the scant notice routinely provided to servicemembers undergo-
ing elimination to help them make knowing and intelligent waivers of their rights by explaining the nature of lost bene-
fits as well as consequences of specific types of misconduct under VA's framework for statutory and regulatory bars. 
For example, rather than understanding simply that a servicemember may lose "substantially all" or "virtually all" bene-
fits administered by VA, a soldier considering an Army Chapter 10, Discharge in Lieu of Court-Martial, must further 
understand how substantially all VA benefits might still be preserved if that same soldier is accepting a discharge in lieu 
of a Special, rather than a General Court-Martial.  n50 The Part then offers an information paper to help commanders 
and military justice  [*23]  practitioners identify the manner in which untreated mental health conditions can manifest 
in criminal conduct. Because research has identified certain behaviors related to PTSD and Traumatic Brain Injury 
(TBI) symptoms, decision-makers now have the benefit of a quick resource to consult.  n51 Although the information 
paper does not suggest that mental conditions should excuse the servicemember from punishment, it provides a basis to 



 

 

ask for more detailed mental health evaluations and to make accurate appraisals of the potential need for future mental 
health treatment.  n52 Because VA adjudicators often must determine Character of Service based on files with very 
limited, or even scant, documentation that is devoid of any context, various appendices provide improved templates for 
separation documents and recommendations from court-martial sentencing authorities to preserve the intentions of these 
authorities specifically for a later VA COS determination.  n53 

Part XII concludes the article with additional practical and policy recommendations. It touches on the value of im-
proved coordination between the military, VA, and Veterans Service Organizations (VSOs)--with transition services 
targeted toward servicemembers facing involuntary separation and less than honorable discharges. Here, we hope that 
such organizations will have the most impact while it is still possible to obtain key evidence and while mental health 
resources are still available to the servicemember, rather than waiting until years or decades after separation when such 
access is impossible. DOD's, VA's, and the VSO's ability to deliver focused outreach to this subpopulation of separating 
personnel can substantially improve the quality of information upon which adjudicators must rely. As important are 
efforts to revise the existing regulatory provisions to clarify ambiguous terms that invite subjectivity. Here, we rely up-
on the Administrative Procedure Act and its notice and comment provisions for agency rulemaking rather than congres-
sional action. Despite multiple pleas to revise and liberalize the COS standards, Congress has left them virtually un-
changed since the inception of the 1944 Servicemens' Readjustment Act. Neither the enactment of the Uniform Code of 
Military Justice nor the development of entirely different discharge characterizations and standards has influenced the 
provisions of the United States Code. We thus identify the Code of Federal Regulations as the best place to supplement 
the most  [*24]  confusing regulatory bars with objective definitions and proposed practical methodologies. 

Through this combination of efforts, our military and civil system can finally accept the entirety of the responsibil-
ity for bringing home all of our warriors, including those with invisible wounds, from the long wars that continue to 
confront them each and every day they are denied effective treatment resulting from misunderstandings and uninformed 
decisions. In so doing, the military, VA, local government, and VSOs can jointly protect the public's freedoms, health, 
and well-being, as well as help the individuals who deserve it. 
 
II. The VA Claims Process: The Sometimes Difficult Road to Obtaining VA Benefits Following an Adverse Separation 

VA administers numerous veterans benefits programs affecting our nation's nearly 22 million veterans and roughly 
an equal number of dependents and survivors of veterans.  n54 These estimated 44 million people make up roughly 14 
percent of this country's population.  n55 With more than 294,000 employees and a budget in excess of $ 138 billion, 
VA is this country's second largest Cabinet-level department.  n56 During Fiscal Year 2011, VA received more than 
1.3 million claims for disability compensation benefits, and processed more than a million claims for benefits.  n57 At 
the conclusion of that fiscal year, more than 3.7 million veterans and survivors were in receipt of service-connected 
disability or death compensation benefits.  n58 More than 300,000, or nearly 10 percent, of the veterans in receipt of 
compensation at the end of that year obtained benefits payable at the 100 percent level of disability.  n59 Owing in 
large part to the fact that VA serves such a vast population of eligible beneficiaries, it should not be a surprise that VA 
is  [*25]  a large bureaucracy that is steeped in laws, regulations, and formal procedures. It is important for military 
attorneys to be familiar with the VA claims process, both for client counseling purposes and to fully understand the 
likely long-term impact of the character of discharge that is a awarded pursuant to adverse separation proceedings. This 
section will provide an overview of the VA claims process. 

A claimant will generally seek entitlement to any of VA's available benefits programs by filing a claim. In order to 
illustrate the VA administrative claims process and the procedures for appellate review thereof, we explain the process 
using the example of a claim for disability compensation benefits that has been submitted by a former servicemember 
who was discharged with an OTH characterization. Such a claim for service connected disability compensation includes 
a number of sub-elements (veteran status; the existence of a disability; a connection between military service and the 
disability; the degree of disability (i.e., the disability rating); and the effective date to be assigned), and the threshold 
element that must be established in order for a claim to be granted is veteran status.  n60 Thus, regardless of whether a 
claimant actually has a disability that is connected to his or her military service, he or she cannot not prevail in a claim 
for VA disability compensation benefits unless he or she has qualifying status as a veteran.  n61 

Found in the opening section of Title 38 of the United States Code, Congress has defined that a veteran is a "person 
who served in the active military, naval, or air service, and who was discharged or released therefrom under conditions 
other than dishonorable."  n62 Congress has further elaborated on the length and circumstances of such service that is 
required to qualify for veteran status.  n63 In addition to defining certain circumstances of dishonorable service in its 
own right, Congress has delegated to the Secretary of Veterans Affairs the authority to  [*26]  promulgate regulations.  



 

 

n64 Under that authority, VA has further addressed the circumstances associated with the term "dishonorable," which 
will be discussed at length in the proceeding section of this article.  n65 

Ordinarily, and for the great majority of former servicemembers, establishing veteran status is as simple as submit-
ting a DD Form 214 (Certificate of Release or Discharge from Active Duty) with one's claim to a VA regional office. 
That document, which is issued by a claimant's military service department, indicates, in pertinent part, the length of 
service and provides a characterization of that service, such as Honorable, General, or OTH.  n66 If the characterization 
of discharge is honorable or general under honorable conditions, and no statutory bars to benefits apply, that characteri-
zation is binding on VA.  n67 

Additionally, the DD Form 214 will often list a narrative reason for the discharge, and will generally identify the 
nature of the active duty service, such as Active Duty for Training.  n68 If the characterization is OTH or BCD, then 
the DD Form 214 alone will likely not be sufficient to establish veteran status, and the question will have to be adjudi-
cated by VA, a process that can take years if appeals are included. Assuming that a claimant has established veteran 
status, the veteran and possibly his or her dependents or survivors are eligible beneficiaries of VA benefits. If the veter-
an has a current disability and that same disability is adjudicated to be related to a disease or injury incurred or aggra-
vated in service, then the disability will be "service connected" by VA.  n69 A grant of service connection is a formal 
determination that "such disability was incurred or aggravated. . . . in [the] line of duty in the active military,  [*27]  
naval, or air service."  n70 If a disability is adjudicated to be service connected, then payment will be afforded at the 
rates prescribed annually by Congress after a level of disability is assigned.  n71 However, if a former servicemember 
has not established veteran status, then he or she will not be entitled to any compensation for disabilities incurred as a 
result of service. 

It is important for military lawyers and commanders to understand that the foundation for all VA benefits is veteran 
status, and that it can take a number of years to fully appeal an adverse VA determination regarding whether a former 
servicemember's circumstances of discharge are a bar to benefits. As we explain below, there are a number of opportu-
nities for commanders and their prosecuting attorneys, despite the fact that they are seeking the adverse separation of a 
servicemember, to help preserve the servicemember's entitlement to some, or even many, post-service benefits. For 
example, if an OTH is not based on a circumstance that is a legal bar to VA benefits under 38 C.F.R. § 3.12, then it 
would facilitate the adjudication of a future VA benefits claim for the command to explicitly include such evidence in 
the former servicemember's personnel records. This evidence could include documentation explicitly stating that the 
discharge was not given in lieu of a general court-martial, or a statement from a commander that a servicemember's 
discharge following misconduct was not based on "willful and persistent misconduct."  n72 Additionally, in the case of 
a former servicemember who was discharged as a result of a prolonged period of absence without leave (AWOL), evi-
dence showing the existence of "compelling circumstances" for the AWOL could include documentation showing a 
particular hardship at that time.  n73 In such an instance, a former servicemember may quickly establish eligibility for 
VA benefits such as health care, vocational rehabilitation, and disability compensation. Otherwise, if the record lacks 
such evidence, then the administrative claim and appellate process can be lengthy, and the former servicemember may 
ultimately be unable to produce the evidence necessary to substantiate that the circumstances of his or her discharge 
should not be considered a bar to VA benefits. The following paragraphs briefly lay out the VA claims process, from 
the filing of a claim at a regional office to the highest level judicial appeal. 

 [*28]  The first step to file an administrative claim seeking VA disability compensation benefits is the submission 
of a VA Form 21-526.  n74 However, a claimant need not file a VA Form 21-526 to initiate a claim; any "communica-
tion or action, indicating an intent to apply for one or more benefits under the laws administered by the Department of 
Veterans Affairs... must be considered an informal claim."  n75 A claimant is not required to file such a claim on his or 
her own, as VA recognizes a number of organizations that are accredited to assist in the preparation, presentation, and 
prosecution of claims.  n76 If the claim submitted is substantially complete, then VA will send the claimant a notice 
explaining such information as the evidence that he or she should provide and that VA will obtain on his or her behalf, 
and it will also ask the claimant to identify relevant records and provide consent for VA to obtain private medical rec-
ords identified by the claimant.  n77 Such notice is provided in compliance with VA's statutory duty to notify a claim-
ant of the information and evidence necessary to substantiate a claim, and in response to this notice, claimants are en-
couraged to provide VA with relevant records in their possession or to notify VA of the existence of records that would 
help to substantiate a claim.  n78 VA has an additional statutory duty to assist claimants in the development of their 
claims through obtaining records and medical evidence, as necessary, to assist claimants in substantiating their claims.  
n79 In this regard, the VA system is supposed to be a "strongly and uniquely pro-claimant system of awarding benefits 
to veterans."  n80 Furthermore, the Supreme Court has recognized that, as part of this pro-claimant system, "VA is 



 

 

charged with the responsibility of assisting veterans in developing evidence that supports their claims, and in evaluating 
that evidence, VA must give the veteran the benefit of any doubt."  n81 

 [*29]  With respect to the element of veteran status, the duty to assist a claimant in substantiating his or her claim 
applies. Although the general duty to assist has been in effect since the enactment of the Veterans Claims Assistance Act 
in 2000, it does not explicitly provide that such assistance is required to help a claimant substantiate veteran status.  n82 
As recently as 2009, VA had asserted that this duty did not apply to a claimant who had not yet established veteran sta-
tus.  n83 However, the United States Court of Appeals for Veterans Claims (CAVC) held that the duty to assist applied 
to the "critical element" of veteran status of a claim.  n84 In that precedential decision in which a claimant was seeking 
veteran status, the CAVC remanded for the Board of Veterans' Appeals (BVA) to determine whether, pursuant to the 
duty to assist and VA's regulation defining insanity with respect to character of discharge determinations, a medical 
opinion was necessary to determine whether the appellant was insane at the time of the commission of an offense lead-
ing to his dishonorable discharge from service such that the discharge from service would not be a bar to VA benefits.  
n85 

VA is required by statute to "make reasonable efforts to assist a claimant in obtaining evidence necessary to sub-
stantiate the claimant's claim for a benefit under a law administered by the Secretary."  n86 With respect to cases in-
volving character of discharge, it is necessary for VA "to request the facts and circumstances surrounding the claimant's 
discharge prior to making a formal decision."  n87 This development may include a formal request for the facts and 
circumstances of the discharge from the former servicemember's service department, but VA does not control what in-
formation the service department will provide, and VA will therefore not necessary obtain a complete copy of the for-
mer servicemember's personnel file, service treatment records, or the record of court-martial proceedings,  n88 let alone 
evidence outside of those  [*30]  records that may help to demonstrate the presence of such exceptions as insanity or 
compelling reasons for a period of AWOL, or shed light on the facts surrounding the claimant's misconduct. Therefore, 
it is important that military attorneys advise their clients to maintain their own copies of documents that may support a 
claim for VA benefits. As evidence supporting such critical issues as insanity, compelling reasons for a period of 
AWOL, the level of the court-martial referral, and the facts surrounding instances of misconduct or civilian criminal 
offenses may not be fully developed in the information that VA receives, military attorneys should thus advise their 
clients to retain copies of such documentation so that they can provide this evidence in support of a future claim for VA 
benefits. 

After a VA regional office develops a claim, it will issue a written rating decision.  n89 The decision, for the ex-
ample used in this section, would specifically determine whether the claimant had demonstrated veteran status, and if 
so, whether the claim for entitlement to service connection was granted or denied. If the regional office had determined 
that the claimant lacked veteran status as a result of the circumstances of his or her OTH discharge, then the claimant 
may seek to appeal this denial of his or her claim. When the rating decision is issued, the claimant will be provided with 
an explanation of the decision, notified of the right to a hearing and representation, and informed of how to initiate an 
appeal of the decision.  n90 

If the former servicemember wishes to appeal the denial of his or her claim based on a lack of veteran status, he or 
she can initiate appellate review by filing a timely notice of disagreement.  n91 Generally, a notice of disagreement 
shall be filed within one year of the mailing date of the rating decision.  n92 A notice of disagreement must be in writ-
ing, and it can be submitted by the claimant, a legal guardian, or the claimant's  [*31]  representative.  n93 If a notice 
of disagreement is not filed within one year of the issuance of the rating decision, then the decision becomes final.  n94 
Following the filing of a notice of disagreement, the VA regional office will conduct any development or review action 
that it deems appropriate.  n95 For example, the regional office may obtain additional records identified by the claim-
ant, or it could obtain a medical opinion addressing whether the claimant was insane at the time of the commission of 
the offense that led to the adverse separation.  n96 Additionally, a claimant may opt to have a hearing before a decision 
review officer at the VA regional office that is the agency of original jurisdiction for the claim.  n97 If, following any 
review and development, the disagreement has not been withdrawn and the regional office has not granted the relief 
sought, a "statement of the case" will be issued.  n98 A statement of the case includes: (1) a summary of the evidence 
in the case pertinent to the issue or issues with which the disagreement has been expressed; (2) a citation to pertinent 
laws and regulations and a discussion of how such laws and regulations affected VA's decision; and (3) a decision on 
the issue or issues and a summary of the reasons for the decision.  n99 

If, after the issuance of a statement of the case, a former servicemember has still not proven veteran status, then he 
or she can file an appeal within sixty days of the date of mailing of the statement of the case, and that period can be ex-
tended for good cause.  n100 This formal appeal is known as a substantive appeal, and it is commonly filed through the 



 

 

submission of a VA Form 9 (Appeal to Board of Veterans' Appeals). However, a substantive appeal is not required to be 
filed on a  [*32]  VA Form 9; rather, it can be any writing that sets out specific allegations of error or fact or law re-
lated to specific items in the statement of the case, and the benefits sought on appeal should be clearly identified.  n101 
A VA Form 9 also gives the claimant the opportunity to indicate whether he or she desires a hearing before the judge 
who will ultimately decide his or her claim on appeal.  n102 

Appeals of regional office decisions are reviewed on appeal by the BVA, which sits in Washington, D.C. The 
Chairman of the BVA is appointed by the President, and individual judges on the BVA are appointed by the Secretary 
of Veterans Affairs with the approval of the President.  n103 The BVA is staffed by approximately 64 judges, 300 staff 
counsel, and numerous other administrative and clerical staff.  n104 It is noteworthy that, at the point an appeal is initi-
ated at the BVA, this is the first opportunity for a claimant to have his or her case decided by a judge.  n105 In Fiscal 
Year 2011, the BVA received 47,763 appeals and issued 48,588 decisions, all of which are non-precedential.  n106 
Claims for disability compensation comprise the overwhelming majority of claims before the BVA, and more than 95 
percent of the BVA's dispositions involved these types of claims.  n107 More than 80 percent of claimants to the BVA 
are represented by accredited representatives from VSOs and state-level service organizations, and less than ten percent 
of claimants are represented by accredited attorneys.  n108 Appellants have the right to a hearing before the BVA, re-
gardless of whether they participated in a hearing at the regional office.  n109 It is important for commanders, attor-
neys, and VA personnel to appreciate that the average processing time from the filing of a notice disagreement with a 
VA rating decision until the BVA's final disposition on an appeal is 1,123 days, plus the  [*33]  amount of time that it 
took the regional office to adjudicate the initial claim.  n110 

The BVA is the highest level of administrative review within VA, and its decision is the final decision of the De-
partment on appeal.  n111 By law, a decision of the BVA "shall be based on the entire record in the proceeding and 
upon consideration of all evidence and material of record and applicable provisions of law and regulation."  n112 Fur-
thermore, the BVA is statutorily obligated to include "a written statement of the BVA's findings and conclusions, and 
the reasons or bases for those findings and conclusions, on all material issues of fact and law presented on the record."  
n113 While decisions of the BVA are not precedential and have no binding effect on how future cases will be decided,  
n114 they can nonetheless be instructive to veterans law practitioners who represent veterans in the VA claims process. 

A former servicemember whose claim is denied by the BVA can appeal to the CAVC.  n115 However, the Secre-
tary of Veterans Affairs is prohibited from seeking judicial review of a BVA decision.  n116 As a court established 
pursuant to Article I of the Constitution, the CAVC provides veterans and claimants with the opportunity to pursue their 
benefits claims outside of VA's administrative scheme. The CAVC has exclusive jurisdiction to review decisions of the 
BVA, and it has the power to affirm, modify, or reverse a decision or to remand a matter.  n117 Pursuant to statute, 
appeals of BVA decisions should be filed within 120 days of the issuance of the BVA decision, but such a requirement 
is not jurisdictional, but rather, is "an important procedural rule."  n118 The  [*34]  CAVC is currently composed of 
nine judges.  n119 In Fiscal Year 2011, the Court received 3,948 new appeals, and single-judge decisions were issued 
in 2,661 cases and 149 multi-judge panel decisions were issued (more than 100 of which were rulings on requests for 
panel decisions following a single judge decision or reconsideration decision).  n120 Thus, the overwhelming majority 
of CAVC decisions are issued as single-judge memorandum decisions, as is permitted by law.  n121 It is noteworthy 
that pursuant to Rule 30 of the CAVC's Rules of Practice and Procedure, citation of nonprecedential authority is gener-
ally prohibited.  n122 As single-judge decisions are not published in the Veterans Appeals Reporter, the vast majority 
of decisions from the CAVC cannot be cited as binding precedents in other cases. Although these single-judge decisions 
have no precedential effect, they are frequently looked to by attorneys and representatives who practice in the CAVC 
and in proceedings before VA, as they may indicate how a particular issue is viewed by the individual CAVC judges. 

Although claims processing is considered to be "paternalistic" before VA regional offices and the BVA,  n123 
there is no such requirement in cases before the CAVC. In CAVC litigation, VA's Office of General Counsel represents 
the Secretary of Veterans Affairs. Unlike the majority of cases at the BVA, the majority of appellants are represented by 
private attorneys. In fact, approximately three quarters of appellants before the CAVC are represented by privately re-
tained counsel at the time of disposition of their cases.  n124 The median processing time from the filing of a new ap-
peal to the CAVC until disposition by a single judge of the Court averages 594 days, whereas, in instances in which a 
panel of judges is convened by the Court, the median processing time is 763 days.  n125 Thus, the average processing 
time, from the filing of a notice of disagreement until the issuance of a single-judge decision by  [*35]  the CAVC, is 
1,717 days, exclusive of the processing time for the issuance of the initial VA rating decision and the time elapsed be-
tween the issuance of the BVA decision and the filing of the appeal to the CAVC.  n126 Furthermore, the issuance of a 
CAVC decision will not necessarily terminate the appeal for benefits after approximately 1,717 days in appellate status; 



 

 

rather, a favorable decision by the Court would most likely involve a remand to the Board for the issuance of a new 
decision or for additional development, thus necessitating additional time to complete the adjudication of the claim. 

If a former servicemember's claim is denied by the CAVC, then he or she may seek review by the United States 
Court of Appeals for the Federal Circuit (Federal Circuit), which is a court established pursuant to Article III of the 
Constitution.  n127 Likewise, the Secretary of Veterans Affairs may appeal a decision of the CAVC to the Federal 
Circuit.  n128 Appeals to the Federal Circuit are limited, in that the Federal Circuit may not review a challenge to a 
factual determination or a challenge to a law or regulation as applied to the facts of a particular case.  n129 The Federal 
Circuit has exclusive jurisdiction to review and decide any challenge to the validity of any statute or regulation or any 
interpretation thereof, and to interpret constitutional and statutory provisions.  n130 Fewer than 200 appeals of deci-
sions from the CAVC were filed in the Federal Circuit during Fiscal Year 2012.  n131 Like the CAVC, there is a rela-
tively small amount of jurisprudence involving character of discharge from the Federal Circuit; in fact, a paucity of re-
ported cases addressing this topic have been the subject of decisions by the Federal Circuit.  n132 This lack of juris-
prudence is one reason why there is so much subjectivity in VA COS determinations. 

Finally, parties may petition for a writ of certiorari to the Supreme Court. The Supreme Court, although it has is-
sued decisions on a small  [*36]  number of appeals originating from the CAVC, has yet to issue a decision involving 
character of discharge issues under Title 38 of the United States Code or the Code of Federal Regulations.  n133 

The VA claims and appeals process can be lengthy, and the likelihood of success is only as good as the evidence 
upon which a claim is based. As alluded to in the opening section of this article, while many servicemembers separate 
with adverse discharges that they undoubtedly "deserve," there are others, many of whom are college-aged individuals 
who have served in combat, who have engaged in misconduct after returning home from war. While some of these cases 
are "black and white" and lack complexity, the disposition of other and more difficult cases may squarely depend on the 
sound judgment of the adjudicator who will ultimately determine whether a young man or woman is entitled to a life-
time of benefits. Military officials, whenever possible, should strive to create a complete record which will lead to a 
fully developed and fair adjudication of a former servicemember's claim for VA benefits. Likewise, VA personnel who 
adjudicate these claims should carefully review the evidence of record, and strive to base their decisions on a complete 
and fair review of a fully developed record and based upon the correct application of the relevant laws. A deficient rec-
ord or an adjudicatory error can contribute to many years of appeals with preclusion from benefits as the byproduct 
during such time. 
 
Applied Example: Understanding the Impact of Character of Discharge and VA's Decision 

There are potentially enormous VA benefits at stake upon a servicemember's discharge, both in terms of their ag-
gregate monetary value over a lifetime and in terms of their immeasurable worth to a veteran in bettering his or her life. 
For example, a Veteran with just a 10 percent disability rating could be paid more than $ 75,000 in disability compensa-
tion over the span of 50 years, and that figure is estimated in today's dollars and does not take into account the cost of 
living increases that are granted most years.  n134 To illustrate the critical importance of the  [*37]  potential impact 
of an OTH, and VA's determination of eligibility for benefits resulting therefrom, we tell the story of a fictional former 
soldier, Specialist (SPC) Mallone, who was discharged under Other Than Honorable conditions. Based on the circum-
stances of his discharge, and the VA rating decision determining his eligibility for VA benefits, the course of his life 
could take two very different paths. 

Specialist Mallone enlisted for a term of three years. Shortly after he reported to his unit, his brigade deployed to 
Iraq for nine months. While he was not physically wounded during his combat service, SPC Mallone rode in two dif-
ferent convoys in which a lead vehicle was the target of an Improvised Explosive Device (IED). In one incident, three 
of the occupants sustained severe, but not life threatening, injuries. In a second incident, two of the vehicle's occupants 
died, and another occupant sustained severe burn injuries. As a medic, SPC Mallone treated these injured comrades, and 
provided comfort to one of the soldiers in the minutes prior to his passing. 

When SPC Mallone returned from Iraq, he began to reflect on the events that occurred during his deployment. As a 
medic, he was intimately familiar with the post-deployment screening process and deliberately denied any mental health 
problems when he was screened during his post-deployment surveys and medical examinations.  n135 Within weeks of 
his return from Iraq, he was arrested twice by civilian law enforcement authorities for driving under the influence (DUI) 
and for a simple assault that occurred during a bar fight. Shortly after pleading guilty to the assault charge and returning 
from two weeks of block leave, SPC Mallone tested positive for Marijuana during a properly-performed unit urinalysis.  
n136 When he learned that he was facing civilian prosecution for his drug use, SPC Mallone admittedly just "wanted 



 

 

out" of the military service. SPC Mallone's unit initiated  [*38]  administrative separation for a pattern of misconduct.  
n137 He decided to not fight an administrative separation, despite the fact that he would likely receive an OTH dis-
charge characterization. SPC Mallone unconditionally waived his right to an administrative separation board,  n138 as 
his primary concern and motivation was to get out of the Army. 

The records pertaining to SPC Mallone's DUI and simple assault arrests were associated with the record of his ad-
ministrative separation proceedings. SPC Mallone's defense counsel wanted SPC Mallone to self-refer for behavioral 
health treatment and evaluation, but SPC Mallone resisted. During the medical and mental health examinations pursuant 
to the administrative separation,  n139 the providers did not document any psychiatric abnormalities, as SPC Mallone 
steadfastly denied that he had any mental health symptomatology. 

After much effort, SPC Mallone's defense counsel was able to convince him to submit a statement for the separa-
tion authority to consider. In this statement, SPC Mallone indicated that he had "a lot going on in his head" and that he 
was "drinking quite a bit to deal with his issues." In particular, but without providing any specific details, Mallone ex-
plained that he had cared for wounded and deceased soldiers as a medic. At the time of his separation examination from 
service, Mallone continued to deny that he had any mental health issues. Five years after he separated from service, 
Mallone sought outpatient medical care at a VA Community Based Outpatient Clinic (CBOC). 
 
A. Path 1: The Effect of a Favorable Discretionary Determination 

The Eligibility Office informed him that, due to the fact that he had been discharged under OTH conditions, an ad-
ministrative decision was necessary in order to determine whether he was eligible for VA benefits. Several months later, 
the VA regional office issued an administrative decision, which was based on a review of information provided to VA 
by the Army. In addition, Mallone had submitted copies of documents pertaining to his discharge that he had main-
tained since his departure  [*39]  from service, to include the statement he had written at the request of his attorney. 
The adjudicator determined that, despite the Army's characterization of his service as OTH and the determination that 
he had engaged in a pattern of misconduct, Mallone's service was nonetheless "other than dishonorable" for VA benefits 
purposes. 

In support of this determination, the decision explained that, although the Army had characterized his actions as a 
pattern of misconduct, the two arrests (without evidence of a conviction for the DUI in the record) and single positive 
drug were not "willful and persistent misconduct" such that would be a regulatory bar to VA benefits.  n140 The deci-
sion put considerable emphasis on Mallone's statement that he submitted at the time of his administrative separation. 
The decision interpreted this statement to be an explanation that Mallone had been drinking heavily as a way to deal 
with his combat experiences, and that his heavy drinking led to at least two of the three instances of misconduct. 

Mallone had earned his certification as an Emergency Medical Technician while in the Army, and he was able to 
obtain employment with a private medical transport company following his discharge. He became increasingly stressed 
and frequently had flashbacks about the convoy incidents in Iraq while he was on the job. He tried working in a less 
stressful and lower paying job as a medical technician at a doctor's office, but he eventually quit this job, as well. 
Shortly after he became unemployed, he was seen by the VA CBOC for a respiratory infection. At that time, a routine 
PTSD screening was performed. When the health care provider reported that his PTSD screen was positive, Mallone 
continued to insist that he was "fine." After significant persuasion by the treatment provider, Mallone reluctantly ac-
cepted a referral to visit a psychologist. This psychologist diagnosed PTSD, established a good rapport with Mallone, 
and persuaded him to attend counseling on a recurring basis, which helped him improve his outlook on life and moti-
vated him to try to return to work. Mallone soon thereafter filed a claim for service connection for PTSD, which was 
granted and for which he received a 30 percent rating. Although he was not eligible for the post-9/11 GI Bill due to his 
lack of honorable service, his 30 percent rating entitled him to Vocational Rehabilitation Benefits, which would give 
him the training necessary to work in a field other than emergency  [*40]  medicine. Mallone attended college through 
that program, and he chose to study computer programming, which was a career field that interested him and would 
allow him to work independently and in an environment that was less stressful than his former position as an Emergen-
cy Medical Technician. With the income and stability of a good job, he was able to purchase a home several years later 
with the assistance of his VA Home Loan Guaranty benefit. 
 
B. Path 2: The Effect of an Unfavorable Discretionary Determination 

Five years after he separated from service, Mallone sought outpatient medical care at a VA CBOC. The Eligibility 
Office informed him that, due to the fact that he had been discharged under OTH conditions, an administrative decision 



 

 

was necessary in order to determine whether he was eligible for VA benefits. Several months later, the VA regional 
office issued an administrative decision, which was largely based on a review of Mallone's service personnel records. 

The adjudicator reviewed the circumstances surrounding Mallone's discharge under Other Than Honorable condi-
tions and determined that he was discharged as a result of "willful and persistent misconduct," which is a regulatory bar 
to most VA benefits.  n141 The decision explained that Mallone had engaged in multiple instances of misconduct dur-
ing service, and that the Army's determination that he had engaged in a pattern of misconduct weighed heavily in its 
decision. The decision explained that VA considered whether Mallone's combat service in Iraq was a factor in his mis-
conduct during service, but it specifically referenced the multiple examinations that denied any PTSD symptoms and 
provided normal psychiatric assessments, including at the time of discharge from service. Mallone's statement that he 
submitted at the time of his administrative separation was also considered, but it was given less probative weight be-
cause it was determined to have been submitted in an attempt avert a potential court-martial. Based on the administra-
tive decision, Mallone was informed that he was not entitled to any VA health care benefits since he did not have any 
service-connected disabilities. Furthermore, he was informed that he would be ineligible for most VA benefits. Mallone 
chose not to appeal the decision. 

 [*41]  Because Mallone had been certified as an Emergency Medical Technician while in the Army, he was able 
to obtain employment with a private medical transport company following his discharge. He became increasingly 
stressed on the job and frequently had flashbacks about the convoy incidents in Iraq while he was on the job. He tried 
working at a lower paying job as a medical technician at a doctor's office, but he eventually quit this job, as well. With-
out a job and only trained to work in a career field that unduly stressed him, Mallone returned home to live with his 
parents, where he would work occasional work "odd jobs." 

Since Mallone was not service connected for any disabilities, he was not eligible for any VA health care treatment 
and rarely saw a doctor because he did not have any health insurance. Therefore, he never had a PTSD screening that 
could have led to a diagnosis of and treatment for his PTSD; in fact, he continued to live in denial that he may have 
PTSD. With dishonorable service for VA purposes, Mallone was ineligible for any disability compensation. As a 
non-service connected former servicemember with a dishonorable discharge for VA purposes, Mallone was not entitled 
to Vocational Rehabilitation benefits that would allow him to retrain or provide the funding for him to go back to col-
lege. Despite his struggles and lack of steady employment, Mallone was fortunate to have a supportive family that pro-
vided a place for him to stay. 
 
C. The Intersection of the Two Paths 

Mallone's service terminated with a discharge under Other Than Honorable conditions based on a pattern of mis-
conduct, and he ultimately bears responsibility for his actions that led to his administrative separation from service. 
However, the adjudicative process requires VA to consider whether the circumstances of his discharge were nonetheless 
under other than dishonorable conditions. In the examples provided above, the outcomes and VA benefits that would 
accompany each determination were very different, but it is important to note that neither VA decision is incorrect; each 
was a plausible decision based on the available evidence. This fictional case study demonstrates the nature and im-
portance of the benefits that are at stake when VA adjudicates when a discharge under Other Than Honorable conditions 
is considered other than dishonorable for VA purposes. It further exemplifies why a former servicemember's actions 
during service, and VA's adjudication thereafter, can have lifelong and powerful  [*42]  consequences. This case 
shows how the same evidence, even when carefully considered, can lead to two very different and equally justifiable 
outcomes. Further development of the record, advocacy by a representative, and a willingness to appeal VA's decision 
are undoubtedly factors that can lead to a more favorable outcome for a former servicemember. 
 
III. Brief Overview of Common VA Benefits Programs 

The benefits that VA administers are broadly encompassed by three separate administrations: the Veterans Benefits 
Administration (VBA), the Veterans Health Administration (VHA), and the National Cemetery Administration (NCA). 
Their mission is to "provide benefits and services to Veterans and their families in a responsive, timely, and compas-
sionate manner in recognition of their service to the Nation."  n142 This section will provide an overview of the bene-
fits provided by these three administrations. It is of the utmost importance that commanders, military attorneys, repre-
sentatives, VA employees, and most importantly, servicemembers understand the VA benefits that can be forfeited due 
to an adverse characterization of discharge. The reader is strongly advised to conduct his or her own review of the spe-
cific laws and regulations governing these benefits when dealing with individual cases. This section discusses the bene-
fits and their eligibility requirements in broad terms, but there are numerous exceptions to the general rules presented, 



 

 

and this paper cannot substitute for up-to-date, detailed research when a servicemember's benefits, and thus his or her 
future, are potentially at stake. 
 
A. VBA Benefits 

1. Disability Compensation 

Service connected disability compensation is a monthly payment to compensate a disabled veteran for the "average 
impairment in earning capacity resulting from such diseases and injuries and their residuals conditions in civil occupa-
tions."  n143 As with nearly all VA benefits, it  [*43]  requires that the disability must be connected to an "other than 
dishonorable" period of service.  n144 

The rate of compensation is assigned according to a combined degree of disability ranging from 10 to 100 percent 
in ten-degree increments, with payments ranging from $ 129 per month (for ten percent disability) to $ 2,816 (for 100 
percent disability).  n145 Additionally, certain veterans are entitled to "special monthly compensation" payments that 
provide additional compensation for particular qualifying disabilities, such as the loss of a limb.  n146 Veterans with 
serious disabilities, such as paralysis, the loss of multiple extremities, or conditions that require aid and attendance, may 
be entitled special monthly compensation that far exceeds the 100 percent rate.  n147 Disability rating criteria are listed 
in the Schedule for Rating Disabilities in Part 4 of Title 38 of the Code of Federal Regulations.  n148 Finally, there is 
no continuous active service requirement to be entitled to disability compensation,  n149 although active duty status at 
the time of incurrence of a disability or disease may be at issue, especially for non-regular service.  n150 

2. Dependency and Indemnity Compensation 

Survivors of veterans who die as a result of service-connected disabilities, or while on active duty, are entitled to 
monthly dependency and indemnity compensation (DIC).  n151 Qualifying survivors of veterans who were in receipt 
of a "total disability" rating at the time of death and  [*44]  were in receipt of a "total disability" rating for the ten years 
prior to death or for the first five years following discharge from active duty are also eligible for DIC.  n152 

3. Additional Benefits for Service-Connected Disabled Veterans 

Aside from monthly compensation benefits, service-connected disabled veterans may be eligible for numerous oth-
er VA benefits. A key consideration with respect to these other benefits for service-connected disabled veterans is that 
the qualifying disability or disabilities must be ideologically related to a period of service that has been characterized as 
other than dishonorable.  n153 Although this article will not provide a complete explanation of every benefit afforded 
to disabled veterans, this section addresses the benefits most frequently sought. 

a. Insurance 

For a two-year period following the receipt of a decision granting service connection for a disability, and if a vet-
eran is otherwise in good health, a veteran who has been discharged under other than dishonorable conditions has the 
option to purchase a Service-Disabled Veterans Insurance (S-DVI) policy for up to an additional $ 10,000 in life insur-
ance coverage.  n154 Veterans who are totally disabled are entitled to a waiver of S-DVI premiums and are eligible for 
a supplemental S-DVI policy for an additional $ 30,000 in coverage.  n155 Similarly, certain severely disabled veterans 
will qualify for a Specially Adapted Housing grant,  n156 and those veterans who are under age 70 are entitled to pur-
chase Veterans' Mortgage Life Insurance that is payable to the mortgage holder (i.e., the bank) that can allow payoff of 
a mortgage loan in the event of the death of the veteran.  n157 Disabled veterans may also have Veterans Group Life 
Insurance policies, which will be addressed in more detail below. 

 [*45]  b. Clothing Allowance 

Service-connected disabled veterans are entitled to an annual clothing allowance if, because of service-connected 
disability, they have a prosthetic or orthopedic appliance (to include a wheelchair) that is determined to wear out or tear 
their clothing, or they are prescribed medication for a service-connected disability that causes irreparable damage to 
their outergarments.  n158 The allowance is currently set at $ 753 per year.  n159 

c. Automobile Allowance 

Certain service-connected disabled veterans, such as those who have lost or lost the use of an extremity, are entitled 
to a one-time grant for the purchase of an automobile or other conveyance, and are otherwise entitled assistance with the 



 

 

purchase of adaptive equipment necessary for the operation of an automobile or other conveyance.  n160 The current 
rate for the one-time automobile purchase grant is $ 19,505.  n161 

d. Vocational Rehabilitation 

Service-connected disabled veterans who have a disability rating of 10 percent with a serious employment handi-
cap,  n162 or are rated at least 20 percent disabled and have an employment handicap,  n163 are eligible for  [*46]  
Vocational Rehabilitation assistance.  n164 Vocational Rehabilitation participants are evaluated and, as appropriate, are 
entitled to such tools as post-secondary training, on-the-job training, employment services, and supportive rehabilita-
tion.  n165 During Fiscal Year 2011, VA provided vocational rehabilitation benefits for more than 116,000 disabled 
veterans.  n166 Of the nearly 60,000 veterans who received subsistence payments as part of that program in Fiscal Year 
2011, more than 50,000 were attending undergraduate or graduate school.  n167 Although veterans who have not re-
ceived an honorable discharge are not entitled to VA's generous "GI Bill" education benefits, disabled veterans may 
nonetheless be entitled to post-secondary education through participation in this program -- provided, as always, the 
disability that causes the employment handicap must be deemed to have been incurred from an "other than dishonora-
ble" period of service.  n168 

e. Pension 

More than half a million veterans and their survivors receive VA non-service-connected pension benefits.  n169 
Pension benefits are available to veterans, regardless of whether they have a service-connected disability, who have a 
permanent and total non-service-connected disability, or are at least age 65, and who meet income and net worth limits.  
n170 A veteran must meet specified wartime length-of-service requirements in order to qualify for pension benefits.  
n171 Additionally, a veteran of the current wartime era must have been discharged under conditions other than dishon-
orable, and, with a number of exceptions, served 24 months of continuous active duty or the full period for which he or 
she was called or ordered to active duty.  n172 Certain survivors of deceased disabled wartime veterans who met the 
requirements for pension benefits or were entitled to receive compensation or retirement pay for a service-connected 
disability are eligible for pension benefits.  n173  [*47]  It is noteworthy that non-service-connected death pension 
benefits may nonetheless be payable even if a death is considered not in the line of duty if the service member had two 
years of honorable military, naval, or air service, as certified by the Secretary concerned.  n174 

4. Home Loan Guaranty 

The VA Home Loan Guaranty is a benefit available to all veterans, regardless of the existence of a ser-
vice-connected disability.  n175 During Fiscal Year 2011, VA guaranteed a total of 357,594 loans totaling nearly $ 75 
billion.  n176 In this loan program, VA will back a mortgage loan up to a specified amount set by statute so that a vet-
eran can purchase a or refinance a home.  n177 A veteran is eligible for VA home loan guaranty benefits, so long as his 
or her service is characterized as other than dishonorable,  n178 and the veteran completed 24 months of continuous 
active duty or the full period for which he or she was order or called to active duty (at least 90 days).  n179 As with 
other benefits programs, certain exceptions to the minimum active service requirements apply.  n180 Additionally, this 
benefit can be used by service members who have served more than 90 days on active duty during the Persian Gulf War 
era, which is currently in effect, and are continuing to serve on active duty.  n181 The veteran must pay VA a "loan 
funding fee" equal to a small percentage of the amount being funded, but veterans who have a compensable ser-
vice-connected disability are exempt.  n182 

 [*48]  5. Insurance 

Recently discharged servicemembers are eligible to convert a Servicemembers Group Life Insurance (SGLI) term 
policy to a Veterans Group Life Insurance (VGLI) term policy.  n183 If the SGLI policy is converted within 240 days 
of separation from service, no evidence of insurability is required.  n184 After that time, policies can be converted for 
up to one year and 120 days after discharge from service; however, evidence of insurability will be required.  n185 As 
long as a servicemember was insured and paying premiums for SGLI on active duty, then he or she is eligible to convert 
his or her SGLI policy to a VGLI policy, regardless of the characterization of his or her discharge.  n186 The maxi-
mum amount of life insurance coverage offered under the VGLI program is currently $ 400,000.  n187 

6. Education 

a. GI Bill Benefits 



 

 

At the end of Fiscal Year 2011, there were more than 550,000 Post-9/11 GI Bill beneficiaries.  n188 Veterans with 
36 months of fully honorable active military service (not a general discharge) after September 11, 2001, are eligible for 
the full amount of Post-9/11 GI Bill benefits.  n189 There are a number of exceptions to the minimum length of service 
requirement that is necessary to qualify for the full amount of benefits, such as for veterans who served at least 30 con-
tinuous days on active duty and were discharged for a service-connected disability.  n190 This benefit provides "the 
actual net cost for in-State tuition and fees" for post-secondary education.  n191 Additionally, veterans may be eligible 
for a monthly housing stipend that is payable at the rate of a service member  [*49]  at the E-5 pay grade for the zip 
code in which the institution of higher learning is located.  n192 Veterans with less than 36 months of honorable ser-
vice after September 11, 2001, may still be eligible to use Post-9/11 GI Bill benefits, albeit at a reduced rate.  n193 

A fully honorable discharge (not a General Discharge) is also required for eligibility for the Montgomery GI Bill 
program, which is the predecessor of the Post-9/11 GI Bill program.  n194 The tuition payment rate and housing sti-
pend normally make the Post-9/11 GI Bill program more appealing. However, if a veteran does not have the requisite 
length of honorable post-9/11 service to qualify for eligibility under the Post 9/11 GI Bill program, then he or she may 
opt to use Montgomery GI Bill benefits associated with a period of previous honorable service. 

b. Survivors' and Dependents' Educational Assistance 

Among other circumstances, the spouse and children of a veteran who is permanently and totally disabled as a re-
sult of service-connected disability, or who died from any cause while permanently and totally disabled due to service 
connected disability, are eligible for VA survivors' and dependents' educational assistance (DEA) benefits.  n195 Addi-
tionally, the spouse and children of an active duty servicemember who is hospitalized for a service connected permanent 
and total disability and is likely to be discharged due to that disability are eligible for DEA benefits.  n196 Eligible 
beneficiaries are entitled to training such as, but not limited to, degree programs, certificate programs, and apprentice-
ship or on-the-job training programs.  n197 
 
B. VA Health Care 

VA maintains this country's largest integrated health care system  n198 As is the case with most VA benefits, in 
order to be eligible for VA health care benefits, a beneficiary must be a veteran who was discharged  [*50]  under oth-
er than dishonorable conditions.  n199 However, there are a number of exceptions to this rule, such as for veterans who 
were discharged from service due to a service-connected disability or who have a compensable service connected disa-
bility.  n200 However, VA health care has unique provisions for determining whether character of service will bar 
treatment. VA, by regulation, has specifically addressed the circumstances in which a former service member with a 
discharge under other than honorable conditions is eligible for VA health care benefits.  n201 As explained earlier, and 
as VA does for a number of its benefit programs, VA will determine whether a former service member's service was 
under other than dishonorable conditions. A veteran who meets minimum service requirements and is deemed to have 
served under other than dishonorable conditions will be entitled to all VA health care benefits commensurate with the 
"priority group" to which he or she is assigned.  n202 Additionally, if a veteran received an OTH that is determined to 
be a bar under the regulatory bars to benefits listed in 38 C.F.R. § 3.12(d), he or she will be entitled to VA health care 
benefits that is limited to the treatment of any disability incurred or aggravated during active service.  n203 However, 
a veteran with an OTH that is based on one of the statutory bars referenced in 38 C.F.R. § 3.12(c) is barred from eligi-
bility for any VA health care benefits.  n204 Additionally, statute and regulation preclude veterans with a BCD, re-
gardless of the level of court-martial, from eligibility for VA health care benefits based on that same period of service.  
n205 It is important to note that veterans with multiple periods of service may be eligible for VA health care benefits 
based on previous service that was under other than dishonorable conditions.  n206 
 
 [*51]  C. Burial-Related Benefits 

VA operates 131 national cemeteries and veterans, and, in turn, their survivors, are entitled to a number of buri-
al-related benefits.  n207 Like other benefits discussed herein, eligibility for burial-related benefits is based on a dis-
charge under other than dishonorable conditions and fulfillment of the statutory minimum service requirements (or an 
exception to those requirements).  n208 In addition to burial in a national cemetery,  n209 other burial benefits in-
clude, but are not necessarily limited to, a burial flag,  n210 reimbursement of certain burial and funeral expenses,  
n211 and headstones, markers, and burial receptacles.  n212 
 
IV. Non-Characterization of Service Hurdles to VA Benefits Eligibility 



 

 

Most of the "Benefits at Separation" type-charts indiscriminately use the term "Eligible" in a manner that could lead 
to an inaccurate calculation of VA benefit eligibility. A quick look at Figure 1 illustrates this point. 

 [*52]   Fig. 1 

This Army-centric chart states that former servicemembers with honorable discharges are "Eligible" for all VA 
benefits, and former servicemembers with general discharges are "Eligible" for most VA benefits. While such a simple 
analysis is appealing, it could easily lead to inaccurate legal advice, as most VA benefits have numerous qualification 
prerequisites in addition to generic VA benefit eligibility.  n213 

At best, this and other similar charts merely assist practitioners in estimating only one factor in determining wheth-
er the former servicemember qualifies for VA veteran status.  n214 Because VA veteran status is only one variable in 
any equation to calculate or estimate  [*53]  eligibility for a particular benefit,  n215 these charts would be more ac-
curate if the term "Eligible" was replaced by the term "Not Precluded."  n216 

In addition to analyzing the legal and practical impact that the type and characterization of discharge will have in a 
particular case, judge advocates and commanders must also scrutinize other variables that may preclude or enable the 
receipt of VA benefits. The chart depicted in Figure 1, as well as many similar charts, fails to address many of these 
dispositive variables.  n217 Accordingly, the following sections discuss some of the most common additional variables 
that practitioners should consider. 
 
A. Minimum Active Duty Service Requirement 

The minimum active duty service requirement is a common statutorily-based eligibility prerequisite to many VA 
benefits.  n218 The implementing regulation states, 
 

Except as provided in paragraph (d) of this section, a person listed in paragraph (c) of this section who 
does not complete a minimum period of active duty is not eligible for any benefit under title 38, United 
States Code or under any law administered by the Department of Veterans Affairs based on that period of 
active service.  n219 

The minimum period of active duty is defined as "[t]wenty-four months of continuous active duty" or "[t]he full pe-
riod for which a person was called or ordered to active duty."  n220 

There are, expectedly, exclusions to the minimum active duty service requirement. Servicemembers with "early 
out" or "hardship" discharges  [*54]  are excluded,  n221 as are most servicemembers with a dischargeable or com-
pensable service-connected disability.  n222 Benefits that are "provided for or in connection with a service-connected 
disability, condition, or death" are also excluded.  n223 Absent an exclusion or exception, however, failure to satisfy 
the minimum active duty service requirement precludes the receipt of VA benefits. 

Because almost every enlisted servicemember who enlisted after September 7, 1980, and anyone who entered ac-
tive duty after October 16, 1981, is covered by this provision,  n224 it is an important factor in most cases involving 
servicemembers with less than twenty-four months of service. Appendix E is a chart designed to assist practitioners to 
determine when the minimum active duty service requirement will preclude a former servicemember from receiving VA 
benefits.  n225 In addition, an applied example will show how the minimum active duty service requirement, which is 
not found on the chart depicted in Figure 1, makes that chart deceiving. 

Applied Example 

Specialist (SPC) Kel Johnson, a twenty-three year-old Army soldier with eighteen months of continuous active ser-
vice, is facing administrative separation for serious misconduct because of Cocaine use.  n226 SPC Johnson never de-
ployed, and has no medical or mental health conditions or concerns. Because this is SPC Johnson's first offense, the 
chain of command has chosen to use notification procedure versus administrative board procedure, thereby eliminating 
OTH as a potential characterization of service.  n227 SPC Johnson, who is considering purchasing a home after separa-
tion from the Army, asks his Trial Defense Counsel how an administrative separation will impact his  [*55]  eligibility 
for the VA home loan guaranty benefit after he separates from the service.  n228 

A defense counsel who uses nothing other than the chart depicted in Figure 1 will probably give SPC Johnson in-
correct advice. Figure 1 specifically states that SPC Johnson is eligible for "Home and other Loans" so long as he re-
ceives an Honorable or General characterization of discharge. This is not true. To qualify for the VA home loan guar-



 

 

anty, a servicemember must complete the minimum active duty service requirement.  n229 In this case, SPC Johnson 
has only completed only eighteen continuous months of active service. Accordingly, he does not qualify for the benefit.  
n230 

Even if SPC Johnson's defense counsel researched the "Authority and References" sections listed for "Home and 
other Loans" on Figure 1, there is a high probability that he or she would misadvise SPC Johnson. The first listed cita-
tion, 38 U.S.C. § 1802, now discusses Spina Bifida-related benefits. While this statute previously discussed VA home 
loan guaranty eligibility, it was renumbered as 38 U.S.C. § 3702 in 1991.  n231 The second listed statute, 38 U.S.C. § 
1818, was repealed in 1988.  n232 

Assuming SPC Johnson's attorney was able to find 38 U.S.C. § 3702, many defense counsel would falsely conclude 
that SPC Johnson would qualify for the benefit. The subsection listing eligible beneficiaries includes "Each veteran..., 
who has served after July 25, 1947, for a period of more than 180 days and was discharged or released therefrom under 
conditions other than dishonorable."  n233 To an ambitious yet untrained practitioner, it might appear that SPC John-
son is covered, as he has more than 180 days of service following July 2, 1947. In fact, the statutory definition of "vet-
eran" appears to fit SPC Johnson, as a "veteran" is defined as "a person who served in the active military, naval, or air 
service, and who was discharged or released therefrom under  [*56]  conditions other than dishonorable."  n234 Un-
fortunately, this seemingly thorough statutory research would lead to the incorrect legal advice. 

Because SPC Johnson entered active duty after September 7, 1980, the minimum active duty service requirement 
discussed above trumps the statutory provisions set forth in 38 U.S.C. § 3702, as the eligibility requirements defined in 
§ 3702 are premised on the loan guarantee recipient being a "veteran."  n235 The first subsection of the minimum ac-
tive duty service statute states, "Notwithstanding any other provision of law, any requirements for eligibility for or enti-
tlement to any benefit under this title or any other law administered by the Secretary that are based on the length of ac-
tive duty served by a person who initially enters such service after September 7, 1980, shall be exclusively as prescribed 
in this title."  n236 Because SPC Johnson does not have "24 months of continuous active duty"  n237 or a "full period 
for which [SPC Johnson] was called or ordered to active duty,"  n238 SPC Johnson "is not eligible by reason of such 
period of active duty for any benefit under this title or any other law administered by the Secretary."  n239 As a result, 
after separation from service, SPC Johnson would be ineligible for the VA home loan guaranty despite the contrary 
guidance found in the chart depicted at Figure 1.  n240 

Practitioners, however, should not be discouraged. When equipped with the proper tools and guidance, judge ad-
vocates and paralegals can perform efficient and effective research that will lead to accurate advice. The following Parts 
of this article designed to assist judge advocates in conducting the research required in almost every case, such as the 
other prerequisites to VA benefits found in benefit-specific statutes, regulations, and implementing guidance. 
 
 [*57]  B. Benefit-Specific Eligibility Prerequisites 

In addition to the common variables of type and characterization of service and the minimum active duty service 
requirement, many VA benefits have additional statutory and regulatory prerequisites to benefit eligibility. To be able to 
provide accurate advice to a client, judge advocates and paralegals must invest the requisite time to research these pre-
requisites. 

The majority of the references listed in the Benefits at Discharge chart depicted in Figure 1 are inaccurate or out-
dated. Most have been renumbered, repealed, or amended numerous times since the chart depicted in Figure 1 was last 
updated. Those conducting the requisite benefit-specific research should not rely on these outdated charts and refer-
ences. Instead, judge advocates and paralegals should rely on a newer, more helpful starting point. 

For practitioners looking to research the law behind a certain benefit, Appendix H includes materials designed to 
supplant the chart depicted in Figure 1.  n241 While Appendix H-1 lists whether a particular characterization of dis-
charge precludes the receipt of a specific VA benefit, Appendix H-2 provides updated statutory and regulatory authori-
ties and references.  n242 Practitioners must remember, however, that this area of the law is fluid. Appendix H is not 
designed to be an authoritative reference. Its sole purpose is to provide practitioners with a better starting point and 
roadmap for independent research. An applied example will demonstrate how practitioners should use Appendix H. 

Applied Example 

Sergeant (SGT) Timothy Wheatley has completed twenty months of a four-year active duty enlistment.  n243 SGT 
Wheatley's Military Occupation Specialty (MOS) is 68E, Dental Specialist.  n244 While SGT Wheatley is medically fit 
for duty, he has a permanent level-2 profile for  [*58]  a service-incurred knee injury.  n245 SGT Wheatley has come 



 

 

to see a legal assistance attorney for help in applying for a hardship discharge, as his wife, who was the primary care-
taker of his three children, was recently sentenced to fifteen years of incarceration in state court for serious drug distri-
bution offenses.  n246 Because SGT Wheatley has never committed misconduct, if his request for a hardship discharge 
is approved, he will receive a fully honorable discharge.  n247 

One of SGT Wheatley's main concerns is civilian employability in the local community. He doesn't want to leave 
the local community, as he wants to minimize the disruption on his children. The community surrounding his installa-
tion is very small. SGT Wheatley has contacted all of the local dentists, but none of them have an opening for a dental 
assistant. SGT Wheatley asks his legal assistance attorney for advice on what he should do to find a job if his applica-
tion for a hardship discharge is approved. Armed with Appendix H and basic research skills, a legal assistance attorney 
or paralegal would be able to assist SGT Wheatley. 

An initial step is to determine if any statute or regulation automatically precludes SGT Wheatley from receiving 
any benefits. Because fully honorable discharges are binding on VA and would not preclude him from receiving any 
VA benefits, the type of discharge is not disqualifying.  n248 Additionally, a hardship discharge also prevents the 
minimum active duty service requirement from applying, as those discharged because of hardship are exempt from the 
application of that rule.  n249 

SGT Wheatley's legal advisors should then research each of the potential benefits that might help SGT Wheatley. 
Using Appendix H and Part III of this article, a legal assistance attorney or paralegal would see that SGT Wheatley may 
qualify for a number of job training-related  [*59]  benefits, such as the Post-9/11 GI Bill, educational and vocational 
counseling, and vocational rehabilitation. 

Benefit-specific qualification requirements can be complex, and precisely forecasting SGT Wheatley's eligibility 
will often not be possible. Accurate and complete legal advice to SGT Wheatley, however, is not contingent on precise 
calculations of SGT Wheatley's eligibility for each specific VA benefit. As long as SGT Wheatley understands the na-
ture of and eligibility criteria for these benefits, he can make an informed decision regarding the wisdom of applying for 
a hardship discharge. In addition, a better understanding of the benefits for which he may be eligible, along with the 
proof required during the application process, could help expedite the receipt of benefits for which SGT Wheatley qual-
ifies. 

Appendix H-2 contains a list of benefit-specific statutes, regulations, and implementing guidance.  n250 While 
Appendix H can serve as a useful starting point for judge advocates, paralegals, and commanders to conduct their own 
research, it is not a dispositive source of law. Unfortunately, even when a judge advocate conducts the proper amount of 
research and provides legally accurate advice, the mechanics and shortcomings of the VA claims system itself may lead 
to an unanticipated result. 
 
C. Challenges in the VA Disability Claims Process 

Understanding the manner in which VA may handle a particular case is arguably more important than the underly-
ing legal analysis of eligibility for benefits. Because eligibility for disability benefits is particularly significant,  n251 a 
spotlight on the VA disability claims process is necessary. 

Unfortunately, this proverbial spotlight uncovers some painful facts. In its initial opinion in the 2011 case Veterans 
for Common Sense v. Shinseki, the U.S. Court of Appeals for the Ninth Circuit explains, 
 

 [*60]  Veterans who return home from war suffering from psychological maladies are entitled by law 
to disability benefits to sustain themselves and their families as they regain their health. Yet it takes an 
average of more than four years for a veteran to fully adjudicate a claim for benefits. During that time 
many claims are mooted by deaths. The delays have worsened in recent years, as the influx of injured 
troops returning from deployment in Iraq and Afghanistan has placed an unprecedented strain on the VA, 
and has overwhelmed the system that it employs to provide medical care to veterans and to process their 
disability benefits claims. For veterans and their families, such delays cause unnecessary grief and priva-
tion. And for some veterans, most notably those suffering from combat-derived mental illnesses such as 
PTSD, these delays may make the difference between life and death.  n252 

 
 [*61]  Accordingly, legal eligibility for the receipt of benefits is only part of the calculus for commanders and judge 
advocates who are deciding how to handle a particular case. 



 

 

To provide accurate and timely legal advice regarding a servicemember's receipt for VA benefits, judge advocates 
must not simply analyze and apply the law. Because VA makes the final decisions regarding a servicemember's eligibil-
ity for VA benefits, judge advocates must also understand and consider the practical realities of the numerous challeng-
es that the largely decentralized VA claims process currently faces. Despite the fact that almost all VA benefits claims 
examiners work hard and have the best of intentions, some commentators state that a crushing backlog of cases, insuffi-
cient adjudicator training, and a lengthy and complicated appeals process often leads to situations in which former ser-
vicemembers must wait for lengthy periods to receive benefits to which they are legally entitled.  n253 As a result, 
commanders and judge advocates should not unknowingly add legal complexity to a VA benefits claim, as doing so 
could significantly increase the risk of an adverse result for the impacted servicemember. To prevent an unintended 
frustration of a client's intent, judge advocates must factor in the practical realities of the VA benefits claims system into 
their advice and recommendations. 

1. Incorrect Determinations 

A recent inspection indicates that an alarming number of VA claims have been processed incorrectly.  n254 Pur-
suant to a VA Inspector General (VAIG) inspection of VA disability claims processing at 16 VA regional offices 
(VARO), inspectors estimate that "VARO staff did not correctly process 23 percent of approximately 45,000 claims."  
n255 Among other  [*62]  issues, this inspection specifically focused on PTSD and TBI disability claims processing.  
n256 Because the evidence linking PTSD, TBI, misconduct, and involuntary discharge is strong and widely accepted,  
n257 the data on error rates in PTSD and TBI disability claims processing is vital for judge advocates and commanders 
seeking to understand the nature of the VA claims processing system. 

The inspection found that "[o]f the 16 VAROs inspected, 8 (50 percent) did not follow VBA policy when pro-
cessing PTSD claims."  n258 These errors "generally occurred because VARO staff lacked sufficient experience and 
training to process these claims accurately. Additionally, some VAROs were not conducting monthly quality assurance 
reviews."  n259 While the evidentiary standard for service connection in PTSD cases was liberalized on July 13, 2010,  
n260 the inspection also found that VA staff members did not consider all available entitlements to PTSD applicants, 
"such as Dependents' Educational Assistance."  n261 

The error rate in TBI cases raises even more concern. In this VAIG inspection, "Of the 16 VAROs inspected, 12 
(75 percent) did not follow VBA policy when processing claims for residuals of TBI."  n262 Mirroring the reasons for 
errors in PTSD cases, inspectors cite a lack of "sufficient  [*63]  experience and training to process TBI claims accu-
rately" as the main reason why "veterans did not always receive accurate benefits."  n263 

This same inspection, however, indicates that VARO staff members almost always do the best they can to properly 
adjudicate claims. Despite the alarming number of errors, the inspection found that about 14,650 of 16,000 PTSD 
claims and 3,400 of 4,100 TBI claims were adjudicated properly.  n264 Given the complex nature of the law and medi-
cine in these claims, the successfully adjudicated cases are ones for which the hard-working, well-meaning VARO staff 
members deserve acknowledgement for their efforts. In fact, VA claims examiners processed more than a million 
claims in both 2011 and 2012.  n265 Unfortunately, however, some cases may simply be too complex for their level of 
expertise. 

The complexity of TBI cases has proven to be a major challenge. "During interviews, several VARO managers 
specifically attributed these errors to the complex policies regarding the TBI evaluation process, which [Ratings Veter-
ans Service Representatives] found difficult to follow. VBA training materials acknowledge that symptoms of coexist-
ing mental disorders and TBI residuals commonly overlap; it can be hard or impossible for a VA medical examiner to 
attribute the overlapping symptoms to one specific disability."  n266 

2. Likely Difficulties with Complex COS Determinations 

Because COS determinations can be equally complex, judge advocates and commanders must consider that issuing 
a type or characterization of discharge that requires a COS determination may lead to an increased risk for an incorrect 
VA benefits determination. In fact, two experienced CAVC judges have described the "statutory and  [*64]  regulatory 
framework" to determine veteran status as "murky."  n267 Because VAROs have demonstrated difficulty with rela-
tively routine PTSD and TBI cases, such difficulty is also foreseeable in COS determination cases. 

Benefits claims examiners at VA's 56 regional offices are typically not physicians or attorneys, and many have no 
prior military experience.  n268 While a medical or legal degree is not necessary to properly adjudicate most cases, the 
statutes, regulations, and guidance surrounding COS determinations are complex, confusing, and often scattered.  n269 



 

 

Hence, understanding what guidance claims examiners are given in these cases can also assist judge advocates and 
commanders in understanding the importance of properly reflecting a commander's intent. 

COS determinations are one of the less common adjudication issues that VA claims examiners confront in their 
day-to-day work.  n270 When processing a COS determination case, claims examiners apply the guidance set forth in 
the Adjudication Procedures Manual Rewrite, also known as the M21-1MR.  n271 While this Manual is a helpful 
source of basic information, its simplicity can lead to some of the same problems as the use of benefits at discharge 
charts such as the one depicted at Figure IV-1. Because the M21-1MR provides no additional training or guidance to 
practitioners primarily trained to handle other types of cases, incorrect determinations are inherently possible.  n272 

 [*65]  3. Case Backlog 

VA has more disability claims than it can process.  n273 As of December 24, 2012, the number of pending disabil-
ity claims eclipsed 900,000. Over two-thirds of those claims have been pending for over 125 days,  n274 VA's 
self-imposed strategic goal for disability case processing timeliness.  n275 Despite an ongoing, significant effort to 
eliminate this backlog,  n276 both the number and percent of backlogged cases has increased since January 3, 2012.  
n277 During fiscal year 2012,  [*66]  the average disability or pension claim took 262 days to complete, up from 188 
days in fiscal year 2011.  n278 

This backlog has generated substantial criticism in many forms. In addition to the numerous media accounts on the 
impact that this backlog has on veterans and their families,  n279 at least one federal circuit court has commented on 
the situation, even though the case was largely dismissed on jurisdictional grounds.  n280 

Because this backlog is almost completely attributable to cases in which veteran status is not in dispute,  n281 
commanders, panel members, and legal advisors should consider the resulting delay that issuing less than an honorable 
or general discharge characterization may have on a particular case. "[E]rrors made by ratings specialists at the Regional 
Office level play a significant role in the lengthy delays that veterans experience in the adjudication of their claims."  
n282 Both common sense and data dictate that delays are more likely in cases that involve more complex legal issues.  
n283 Commanders and judge advocates, however, can potentially alleviate this problem by ensuring that the command  
[*67]  intent is properly reflected in the documentation surrounding the servicemember's separation. 

Nonetheless, since many servicemembers facing involuntary separation have the same complex medical and mental 
health issues as many other VA benefits applicants, the legal analysis required for an accurate COS determination adds 
yet another hurdle in what can be an already long and complicated road to receiving VA Benefits.  n284 When a com-
mander's intent is to preserve a particular benefit, such as continued health care, this reality requires commanders to 
consider all tools available to effectuate their intent.  n285 

4. Appellate System Delays 

When educated about the many challenges that former servicemembers encounter when negotiating the VA disabil-
ity claims process, commanders and judge advocates often respond with a question along the lines of, "Sure, there are 
problems, but isn't there a way for someone to appeal if something goes wrong?"  n286 An appellate system does exist,  
n287 but the system can create many challenges. In the initial Veterans for Common Sense opinion, the court com-
mented on the appellate system by stating, "The multi-phase appeals process is, however, extremely difficult to navi-
gate, especially for those suffering from mental disabilities such as PTSD, and embarking upon an appeal may delay a 
veteran's receipt of benefits for many years."  n288 Accordingly, commanders and judge advocates with the intent to 
preserve VA benefits should not rely on the VA claims adjudication appeal system as a timely antidote for the potential 
issues outlined above. 

One central reason is the VA claims appeals process is not efficient. At the time of the Veterans for Common Sense 
litigation, it was taking 
 

 [*68]  approximately 4.4 years from the date of the veteran's initial filing of a service-connected death 
and disability compensation claim to the final decision by the Board [of Veterans' Appeals] (not includ-
ing any time that may have elapsed between the Regional Office's initial rating decision and the veteran's 
filing of his Notice of Disagreement, which may be up to one year.).  n289 

Because the BVA affirms the VARO's decisions in approximately 40 percent of cases, and approximately 75 per-
cent of cases remanded to the VAROs are re-appealed to the BVA, a slow, frustrating, yo-yo-like appellate system has 
resulted, particularly in cases involving PTSD.  n290 While such a deliberate system may be evidence of a desire to 



 

 

arrive at the legally correct answer, the practical result can be devastating. "In just the six months between October 2007 
and April 2008, at least 1,467 veterans died during the pendency of their appeals."  n291 

Despite these problems, the appellate system can work in complicated COS determination cases. After serving 17 
years in the U.S. Navy, Stephen Norko was separated with an OTH characterization for a failed drug test. A VARO 
initially denied Mr. Norko's claim for VA health benefits, but Mr. Norko appealed. With "significant legal and political 
support," the VBA granted Mr. Norko's appeal, granting him VA health care benefits.  n292 

Unfortunately, not everyone is Stephen Norko. Many former servicemembers don't find the same level of help. 
Many are initially denied for numerous reasons, which results in a denial of care until eligibility is established.  n293 
Because many servicemembers with PTSD, TBI, and other debilitating mental health conditions must pursue their ap-
peals for years in order to establish benefit eligibility, the initial  [*69]  Veterans for Common Sense v. Shinseki opin-
ion's assessment that appeals are particularly difficult for servicemembers with PTSD is logical.  n294 

5. The VA Claims System and Future Cases 

Commanders and judge advocates must remember that providing a servicemember with a characterization of ser-
vice lower than an honorable or general discharge will add legal complexity to the case--legal complexity that the cur-
rent VA claims system might not initially handle accurately and efficiently. Hopefully, however, this will soon not be 
the case. VA recently set a goal "to process all disability claims within 125 days, at a 98 percent accuracy level, and 
eliminate the claims backlog in 2015."  n295 How additional COS determination cases will impact this system is un-
known.  n296 

Commanders and judge advocates should be aware that VA is implementing numerous significant initiatives. In 
June 2012, VA announced a national recruitment effort to hire 1,600 additional mental health clinicians, as well as 300 
support staff, to meet the higher demand for mental health care and services.  n297 An improved, streamlined training 
program for new claims workers has also started.  n298 Other initiatives include "a formalized triage process to associ-
ate claims documents and other mail with veterans files," a new electronic claims processing  [*70]  system,  n299 a 
revised case-management approach, and "Segmented Processing Lanes" designed to give more complex cases to "more 
experienced and skilled employees."  n300 Despite recent setbacks,  n301 many of these initiatives appear promising. 
When combined with the superior professionalism, work ethic, and desire to help found within VA, the point may soon 
arrive where commanders, judge advocates, and former servicemembers will not have a reason to consider the efficien-
cy and accuracy of the VA claims system. 

Precise guidance on how the VA claims system impacts each case, however, will never be possible. Although there 
is little question that the system will improve in coming years, no system is perfect. Accordingly, one way for a com-
mander to best ensure continued VA health care is to issue an honorable or general discharge for a non-statutorily 
barred reason. For cases in which a commander believes an OTH is necessary, but the commander wishes to preserve 
the servicemember's eligibility for VA benefits, the commander should include the requisite facts and legal analysis in 
the discharge approval paperwork to better ensure that his or her intent is met. Judge advocates must be able to draft the 
documents to reflect this intent. Part XI and Appendix L of this article helps judge advocates do just that.  n302 
 
V. Independent Basis for VA Benefits Eligibility: Prior Periods of Honorable Service 

In all cases involving a less than fully honorable characterization of service, commanders and judge advocates must 
first calculate the servicemember's period(s) of service for VA purposes. This date-based calculation is an indispensable 
precondition to properly understanding a servicemember's eligibility for VA benefits, as prior periods of honorable ser-
vice may entitle a former servicemember to certain VA  [*71]  benefits, even if the most recent period of service is 
characterized as dishonorable for VA purposes.  n303 

If a servicemember is separated during his or her first period of service, benefit eligibility preclusions based on the 
servicemember's type and characterization of discharge are dispositive.  n304 For servicemembers with more than one 
period of honorable service, however, "a discharge under dishonorable conditions from one period of service does not 
constitute a bar to VA benefits if there was another period of qualifying service upon which a claim could be predicat-
ed."  n305 Since 1945, VA has formally held that a valid claim predicated upon a prior period of honorable service 
entitles a servicemember to that benefit.  n306 

While the majority of this article focuses on the rules involving servicemembers with discharges that are dishonor-
able for VA purposes, calculations of prior periods of honorable service are necessary even when a general characteri-
zation of service is the worst possible result. Although a general characterization of service is honorable for VA pur-



 

 

poses, all GI Bill benefits, such as the Post-9/11 GI Bill, the Montgomery GI Bill, and GI Bill Transferability require a 
fully honorable characterization of service.  n307 If a servicemember has a prior period of honorable service upon 
which a claim for GI Bill benefits could be predicated, he or she may be eligible for GI Bill benefits, regardless of the 
characterization of the most recent period of service. 

 [*72]  The rules for prior periods of service differ between servicemembers with long terms of continuous service 
and those with non-continuous periods of active duty. Many servicemembers have both. To better describe how this 
underdeveloped area of the law currently stands, this section will set forth the applicable law, implementing regulations, 
and practical guidance for both. 
 
A. The Elements of Veteran Status as Applied to Prior Periods of Service 

To qualify for VA benefits from a prior period of service, servicemembers must earn VA veteran status for that pe-
riod and not otherwise be barred from receipt of VA benefits.  n308 As noted previously, veteran status attaches to "a 
person who served in the active military, naval, or air service, and who was discharged or released therefrom under 
conditions other than dishonorable."  n309 This statutory definition, in effect, creates an equation with three variables 
that a servicemember must satisfy to obtain veteran status: 1) active service; 2) discharge or release therefrom; and 3) 
under conditions other than dishonorable. 

To provide accurate advice to a servicemember, commanders and judge advocates must understand the VA regula-
tions and guidance that implements this statute. The following subsections will break down the equation by exploring 
each of the three variables that a servicemember must satisfy to obtain veteran status. 

1. Active Military, Naval, or Air Service 

Because veteran status requires active duty service, practitioners must first understand VA's definition of "active 
military, naval, or air service."  n310 "Active military, naval, or air service" includes 
 

 [*73]  (A) active duty; 
(B) active duty for training during which the individual concerned was disabled or died from a disease or 
injury incurred or aggravated in the line of duty, and 
(C) any period of inactive duty for training during which the individual concerned was disabled or died -- 

 
(i) from an injury incurred or aggravated in line of duty; or 
(ii) from an acute myocardial infarction, or cardiac arrest, or a cerebrovascular accident 
occurring during such training."  n311 

"Active duty" is defined as "full-time duty in the Armed Forces, other than active duty for training."  n312 "Active 
duty for training" is defined as "full-time duty in the Armed Forces performed by Reserves for training purposes."  
n313 Inactive duty for training includes many other forms of duty.  n314 Authorized travel "to or from such duty or 
service" may also be included.  n315 

For continuously serving active duty servicemembers, this element is easily satisfied. Nonetheless, practitioners 
should look to the servicemember's enlistment contract and accessions documentation to calculate the length of active 
duty service, as the minimum active duty service requirement may still preclude benefits.  n316 For those with breaks 
in service, the issue of whether service is "active military, naval, or air service" may be more complex. 

Many servicemembers, particularly those in the Reserves and National Guard, have multiple periods of differing 
types of service. Most mobilizations and deployments fit within the statutory definition of  [*74]  active duty.  n317 
Many servicemembers will either enlist or otherwise rejoin full-time active duty status after a break in service. If there 
is an actual break in service of at least one day, it is usually easy for practitioners to determine the duration of the active 
military, naval, or air service, as the start and end dates will typically be stated on the servicemember's DD Form 214.  
n318 When there is an actual break in service, it is also relatively simple to calculate the periods of active service. 

VA guidance states, "A complete and separate period of service is defined as a break in service greater than one 
day."  n319 While this guidance is not logical on its face, as a break in service cannot be a period of service, the obvi-
ous meaning is that a break in active military, naval, or air service of more than one day will complete the prior period 
of service.  n320 



 

 

If there is such a break, there is likely a DD Form 214 to cover that period of service,  n321 and practitioners 
should consult it for the actual dates of that period of honorable service. The DD Form 214, if it exists, is also the best 
place to start when analyzing the last two elements of veteran status. Without a DD Form 214, the analysis can be very 
complicated, as will be shown below. 

2. Discharged or Released Therefrom 

Once a practitioner has determined that a servicemember has qualifying active military, naval, or air service, the 
next step is to determine whether the servicemember was "discharged or released therefrom." This step often causes the 
most confusion in calculating prior periods of honorable service. 

 [*75]  Prior to 1977, it was impossible for a continuously serving active duty servicemember to have a prior pe-
riod of honorable service.  n322 This created "an inequity" because "veterans were being denied benefits based upon an 
entire period of service which terminated in a discharge under dishonorable conditions, even though the individuals had 
successfully completed the period of service to which they had originally agreed."  n323 

In 1977, Congress responded to this apparent injustice by passing Public Law 95-126. The term "discharge or re-
lease" was modified to include 
 

the satisfactory completion of the period of active military naval, or air service for which a person was 
obligated at the time of entry into such service in the case of a person who, due to enlistment or reenlist-
ment, was not awarded a discharge or release from such period of service at the time of such completion 
thereof and who, at such time, would otherwise have been eligible for the award of a discharge or release 
under conditions other than dishonorable.  n324 

 
Thus, "the final discharge under dishonorable conditions no longer constitut[es] a bar to the receipt of veterans benefits 
based on the prior period."  n325 Legislative history confirms that Congress desired to restore servicemembers who 
completed their entire obligation "to the position they would have been in if they had not agreed to extend their active 
duty service."  n326 The revised definition has remained unchanged ever since.  n327 

For the practitioner attempting to calculate periods of service for VA purposes, this statutory definition for "dis-
charge or release" can be as confusing as it is helpful, as the breadth and manner of its application are  [*76]  clear 
only in simpler cases involving first- or second-term enlisted servicemembers. Interpretive case law is not helpful. In its 
sole opinion mentioning this definition, the CAVC states, "...the language is not a model of clarity."  n328 This confu-
sion and lack of binding precedent necessitates a review of the applicable terminology and VA guidance. 

Practitioners must first understand the terms "conditional discharge," "constructive unconditional discharge," and 
"VA Release from Active Duty," as well as the arguably counterintuitive way that VA uses them. These terms are ap-
plicable only for calculations of prior periods of service for servicemembers with continuous active military, naval, or 
air service. 

Because enlisted members with no breaks in service due to reenlistment do not have an actual break in active duty 
service, current VA guidance uses the term "conditional discharge" to represent the legal fiction that an enlisted member 
has completed a period of honorable service for VA purposes. The term can be confusing, as the enlisted member was 
not actually discharged, and nothing about the process is conditional. Additionally, the applicable VA regulation and 
relevant case law use the term differently than guidance that VA provides to benefits adjudicators.  n329 

 [*77]  Using current VA guidance, if an enlisted member has satisfactorily completed "one contracted period of 
enlistment while serving on a subsequent contracted period of service under a new enlistment," VA will declare that the 
enlisted member was "conditionally discharged" for the purposes of creating a period of service for VA benefits pur-
poses.  n330 However, 38 C.F.R. § 3.13(c)  n331 and case law  n332 use the term  [*78]  "constructive uncondition-
al discharge" to mean the fictional discharge at the end of the originally-contracted term of enlistment, reserving the 
term "conditional discharge" for an actual discharge given solely for purposes of reenlistment.  n333 

Thus, if a servicemember enlists for a three-year term, and twenty-one months into that term he reenlists for six 
years, then according to the VA regulation and case law, he was "conditionally discharged" twenty-one months after his 
initial enlistment and "constructively unconditionally discharged" three years after his initial enlistment, whereas ac-
cording to VA guidance he was "conditionally discharged" three years after his initial enlistment. 



 

 

Using the term "conditional discharge" as it is used in current VA guidance, the date of the "conditional discharge" 
is also known as the VA Release from Active Duty date, or VA RAD.  n334 This term can also be misleading, as the 
enlisted member was not in fact released from active duty on the VA RAD. Again, this date is a legal fiction created for 
delineating periods of service for VA benefits purposes. The VA RAD represents the last day of the period of service 
for VA benefits purposes.  n335 

To determine periods of service for VA purposes when the servicemember continues serving past his or her original 
term of service, the regulatory guidance sets forth three separate requirements that an enlisted member must meet in 
these circumstances to earn a prior period of service.  n336 First, an enlisted member must complete a period of  [*79]  
obligated service.  n337 Second, an intervening enlistment or reenlistment must be the reason that the enlisted member 
was not discharged or released from active service,  n338 if, that is, he was not so released; if he was, then the term of 
service is unambiguous, the DD 214 will show it, and conditional discharges are not at issue.  n339 Third, the enlisted 
member must have been eligible for a discharge or release under conditions other than dishonorable at the completion of 
the period of obligated service.  n340 Breaking down these requirements will assist practitioners to properly apply 
them. 

a. Completed Period of Active Service 

First, the servicemember must have satisfactorily completed "the period of active military, naval, or air service for 
which [he or she] was obligated at the time of entry into such service."  n341 Many military practitioners mistakenly 
believe that "periods of service" for VA purposes always match dates of enlistment and reenlistment, which is often not 
true.  n342 This mistake is understandable, as accusers in court-martial cases must enter the most recent date of enlist-
ment, along with the term of enlistment, into block 7 of the court-martial charge sheet, DD Form 458.  n343 Prior pe-
riods of service for VA purposes, however, are not the same as prior periods of service for military administrative or 
other purposes. 

When calculating periods of service for VA purposes, the term of the enlistment commitment determines the term 
of the obligation that the  [*80]  servicemember must complete. Reenlistment during that term does not complete it.  
n344 

b. Intervening Enlistment or Reenlistment 

Second, the servicemember must have continued active duty service beyond the prior completed period of active 
service "due to an intervening enlistment or reenlistment."  n345 How broadly the terms "enlistment or reenlistment" 
can be defined, however, is not clear. There is neither legislative history nor case law guidance to indicate how an "en-
listment" differs from a "reenlistment," and no indication why both terms were used.  n346 

Because no binding guidance exists that would expand the definition of these terms, it is not clear whether any ba-
sis for continuing to serve other than an enlistment or reenlistment will qualify the servicemember for a prior period of 
honorable service.  n347 Unfortunately, there can be confusion even with enlisted member cases, as the VA imple-
menting regulation does not mirror the statute that it implements.  n348 

By requiring a reenlistment to be "intervening," 38 C.F.R. § 3.13(c)(2) appears to add an additional element to the 
statute that it implements. 38 U.S.C. § 101(18) does not require an "enlistment or reenlistment" to be intervening. Un-
fortunately, as will be described below, this additional element could have significant consequences in a number of cas-
es. 

 [*81]  c. Eligible for Discharge or Release Under Conditions Other Than Dishonorable 

Third, the servicemember must have been eligible for a discharge or release under conditions other than dishonora-
ble at the completion of the period of obligated service.  n349 How hard this is to determine depends on the facts of 
each individual case. 

Since servicemembers who continue to serve do not receive a discharge characterization upon reaching a VA RAD,  
n350 VA will determine the characterization of any prior period of service. Pursuant to 38 C.F.R. § 3.12(a), "a dis-
charge under honorable conditions is binding on the Department of Veterans Affairs as to character of discharge."  
n351 For cases in which a servicemember does not have a break in service, however, there will be no actual discharge 
for a prior period of service, and therefore no command-determined characterization of discharge.  n352 In these cases, 
VA will determine a constructive discharge characterization for that period of service based on the facts of each case.  



 

 

n353 While VA, and not the command, will make the ultimate decision on the constructive discharge characterization 
for a prior period of service, it appears that the basis for the servicemember's discharge can legally bind VA's decision. 

Misconduct that does not, at least in part, form the basis of a servicemember's separation should not legally form 
the basis for VA to characterize a prior period of service as dishonorable. In other words, the statutory and regulatory 
bars that make service "dishonorable" for VA purposes only apply when the servicemember's actual discharge or release 
was based on one of the listed reasons. For a discharge to be characterized as dishonorable for VA purposes, a statutory 
or regulatory bar to benefits must apply.  n354 A statutory bar applies only "where the  [*82]  former service member 
was discharged or released" under one of the listed conditions.  n355 

Similarly, a regulatory bar applies only when a "discharge or release" is because of one of the barred reasons.  
n356 Consequently, if a particular act of misconduct did not form the basis of the "discharge or release," there is neither 
a statutory nor regulatory basis for VA to determine that the misconduct was dishonorable, regardless of the severity or 
timing of the offense. 

Conversely, if the misconduct upon which a separation is based occurred during a prior period of service, VA must 
determine if a statutory or regulatory bar to benefits applies to the prior period of service.  n357 If a bar does apply, VA 
has the authority to determine that the prior period of service was not honorable for VA purposes. If VA determines that 
the prior period of service is not honorable for VA purposes, the former servicemember will not be characterized as a 
veteran for that period of service, and will generally not be entitled to VA benefits based solely upon that period of ser-
vice.  n358 

3. Under Conditions Other Than Dishonorable 

Most of the remainder of this article is devoted to helping practitioners determine whether or not a discharge will be 
"other than dishonorable" for VA purposes. It is also important to remember, however, who gets to make the decision. 

Upon the conclusion of a servicemember's active military, naval, or air service, the military will characterize the 
military service, and will typically reflect both the characterization of service and reason for discharge on the DD Form 
214.  n359 An honorable or general characterization of discharge is typically binding upon VA.  n360 When  [*83]  
VA has determined that a prior period of service exists because a conditional discharge or a constructive unconditional 
discharge exists, VA will characterize the prior period of honorable service.  n361 While this characterization is argua-
bly a part of the "Active Military, Naval, or Air Service" variable,  n362 the result is the same. If VA determines that 
the discharge was dishonorable for VA benefits, the servicemember will be barred from receiving VA benefits. 

As is discussed in depth in Parts VIII and IX, VA benefits adjudicators will apply the statutory bars to benefits 
found at 38 U.S.C. § 5303(a) and 38 C.F.R. § 3.12(c), as well as the regulatory bars to benefits found at 38 C.F.R. § 
3.12(d), to each case.  n363 If the facts and circumstances do not fit within one of the statutory or regulatory bars, the 
period of service will be considered honorable for VA purposes. If one of the bars to benefits applies, the service will be 
considered dishonorable for VA purposes. Even if the service is characterized as dishonorable for VA purposes, so long 
as a statutory bar does not apply and the servicemember was not separated because of an approved punitive discharge 
adjudged at a court-martial, the former servicemember will not be precluded by reason of the discharge characterization 
from receiving VA health care for service-connected disabilities.  n364 
 
B. Cases Without Definitive Guidance on Prior Periods of Honorable Service 

1. Indefinite Service Commitments 

Neither VA nor the appellate courts have definitively said whether servicemembers who have served for a contin-
uous period of service with an indefinite commitment can have prior periods of honorable service. Because both com-
missioned officers and enlisted members can serve for  [*84]  indefinite periods,  n365 this lack of definitive guidance 
can make benefits eligibility estimates difficult in a large number of cases. 

a. Commissioned Officers 

Regular Army commissioned officers often serve their entire careers on indefinite commitments without a single 
break in service.  n366 The complete lack of guidance on a commissioned officer's eligibility for a conditional dis-
charge leaves practitioners with no choice but to advise commanders and clients that an officer's type and characteriza-
tion of discharge may control the entire period of the service for which the servicemember served under an indefinite 
commitment. 



 

 

The void of guidance for officer cases is particularly confusing given the congressional intent behind Public Law 
95-126,  n367 which was to put individuals who agreed to extend their service in "the position they would have been in 
if they had not agreed to extend their active duty service."  n368 Officers must complete statutory and regulatory active 
duty service obligations [ADSOs], conceptually similar to terms of enlistment.  n369 If Congress truly wanted to "treat 
the honorable completion of the obligated service as though it has resulted in a full discharge or release,"  n370 the lack 
of attention to officer cases, as well as the general nature of the language in the controlling statute, is striking. 

Much of the language included in the statutory definition of "discharge or release" is broad enough that one could 
argue that Congress meant for officers to be covered.  n371 The term "completion of the period of active military, na-
val, or air service for which a person was  [*85]  obligated at the time of entry into such service"  n372 could cover 
both an officer's active duty service obligation as well as an enlistment. The term "person" appears to refer to any ser-
vicemember, not just an enlisted member. At the end of an ADSO, an officer is arguably "eligible for the award of a 
discharge or release under conditions other than dishonorable."  n373 

However, a servicemember who stays on active duty can be considered "discharged or released" for VA purposes 
only if his continued service is "due to enlistment or reenlistment."  n374 Since officers do not enlist or re-enlist, it ap-
pears that an officer serving continuously on an indefinite commitment will only have one period of service, even if it 
lasts several decades.  n375 

Accordingly, unless that officer has an actual break in service, the nature, type, and characterization of an officer's 
discharge could be dispositive for that officer's entire period of service.  n376 This reality can  [*86]  lead to draconi-
an and counterintuitive consequences, particularly for officers separated for offenses that trigger a statutory bar to bene-
fits.  n377 

b. Indefinite Enlistment Contracts 

Officers are not the only servicemembers who serve without a defined period of contracted service. Many Army 
noncommissioned officers serve on indefinite reenlistment contracts.  n378 In 1996, Congress authorized the service 
secretaries to accept indefinite enlistments for servicemembers with at least 10 years of service.  n379 Only the Army 
has implemented this program, and has since required "[a]ll [Regular Army] enlisted soldiers with over 10 years active 
federal service... to reenlist for an indefinite term unless otherwise exempted...."  n380 

The nature of indefinite reenlistments creates the distinct possibility that the entire term of indefinite reenlistment 
will be one period of service for VA purposes. While there is no question that a servicemember on an indefinite reen-
listment contract will satisfy the active military service variable, indefinite reenlistments do not carry an active duty 
service obligation. As such, there is no defined term of active military, naval, or air service to which the servicemember 
is obligated. An indefinite enlistment contract will likely be the last enlistment contract a servicemember ever signs.  
n381 Accordingly, the servicemember's active service will not be continued because of enlistment or reenlistment. 

 [*87]  The likely result is that any period of service from the date after the last VA RAD following the indefinite 
reenlistment until the date of separation or retirement will be considered one period of service for VA purposes. Con-
sidering that soldiers can enter into an indefinite reenlistment contract at the 10-year mark of active federal service, a 
career noncommissioned officer's (NCO's) last term of service for VA purposes could last 20 or more years. Defense 
counsel representing senior NCOs must remember this fact, particularly for senior NCOs who have incurred disabilities 
in the latter stages of their military careers. 

2. Enlistment Extensions 

There is no definitive guidance for how to treat enlistment extensions.  n382 In one case, the BVA referred to an 
"extension" as having a different characterization of service than the initial enlistment,  n383 suggesting that a period 
of extension may be found to be a separate and distinct period of service. In other words, the BVA may treat an exten-
sion as an "intervening enlistment or reenlistment." While this BVA decision is logical and understandable, it is neither 
binding nor dispositive.  n384 Unfortunately, there are many more situations for which a lack of guidance can create 
uncertainty and doubt. 

3. Stop-Loss 

During recent conflicts, thousands of servicemembers have been involuntarily extended beyond an enlistment obli-
gation by a policy commonly known as "stop-loss."  n385 Because servicemembers who commit misconduct during a 
stop-loss extension remain subject to UCMJ  [*88]  jurisdiction,  n386 it is possible for such servicemembers to re-



 

 

ceive a characterization or type of discharge that is dishonorable for VA purposes. Considering such servicemembers 
have already likely satisfied the minimum active duty service requirement,  n387 and have already completed an entire 
contracted term of service,  n388 one can make a strong argument that a period of service should be complete upon 
reaching the ETS date. 

Because a stop-loss'd servicemember's service beyond the completed period of active service is not explicitly pred-
icated upon an "intervening enlistment or reenlistment," however, it is not clear whether serving past the Expiration 
Term of Service (ETS) date, in and of itself, will result in a prior period of honorable service ending at the ETS date.  
n389 Whether the stop-loss clause in the original enlistment contract will be considered an "intervening enlistment or 
reenlistment" is not settled. The lack of guidance indicates that a stop-loss'd servicemember may need to complete the 
period of extended service in addition to the satisfactorily completed period of active service. 

Because paragraph 10 of the standard enlistment contract explicitly contemplates the stop-loss situation, a logical 
argument can be made that stop-loss'd soldiers have not completed the contracted period of service. An equally compel-
ling argument is that the stop-loss is the requisite "enlistment" that prevented actual discharge, and so satisfies the re-
quirements of 38 U.S.C. § 101(18)(B). Absent definitive guidance, VA could go either way in any given case. 

 [*89]  4. Extension Past ETS for Medical Reasons 

Servicemembers may also be voluntarily extended beyond their ETS dates  n390 or terms of active service  n391 
for medical care or hospitalization. Many are extended to complete processing in the Disability Evaluation System.  
n392 As is the case with those extended for stop-loss, such servicemembers have already likely satisfied the minimum 
active duty service requirement,  n393 and have already completed an entire contracted term of service.  n394 None-
theless, the question of whether an extension is an "intervening enlistment or reenlistment" remains open. Unlike many 
servicemembers extended by stop-loss, however, servicemembers extended because of a service-connected medical 
condition likely will have a compensable service-connected disability. If that disability is PTSD, TBI, or another mental 
health condition, misconduct related to that condition is a distinct possibility.  n395 Additionally, misconduct during 
the active duty extension is foreseeable, as the combination of treatment and medical evaluation can take months, if not 
years.  n396 Because the extension is for medical reasons, and extensions are only possible if the disability is not due to 
the servicemember's own misconduct, most disability-based extensions will be for what will likely be service-connected 
disabilities that are compensable upon the servicemember's discharge. Accordingly, the determination of whether or not 
a prior period of honorable service was completed at the original ETS date can be critically important. 

 [*90]  Unfortunately, because a disability-based extension of service is not predicated upon an "intervening en-
listment or reenlistment," it is not clear whether a medical extension past the ETS date, in and of itself, will result in a 
prior period of honorable service ending at the ETS date. The lack of contrary guidance indicates that a servicemember 
who is extended pursuant to a disability may have to complete the period of extended service in addition to the satisfac-
torily completed period of active service. 
 
C. The Exception: Treason and Subversive Activities 

The only exception to the general rule that entitles former servicemembers to VA benefits based on a prior period 
of honorable service is if the case involves "a "subversive activity."  n397 Those who are convicted of what 38 U.S.C. § 
6105 defines as a "subversive activity" "shall, from and after the date of the commission of such offense, have no right 
to gratuitous benefits (including the right to burial in a national cemetery) under laws administered by the Secretary 
based on periods of military, naval, or air service, commencing before the date of the commission...."  n398 More 
simply, a servicemember convicted and punitively discharged for of one of the offenses listed in Figure 2 appears to be 
precluded from receiving all gratuitous VA benefits, even if a prior period of honorable service exists.  n399 

Practitioners with cases involving one of the offenses below should research all applicable laws and regulations 
pertaining to the impact that the charge will have on VA benefits.  [*91]   
Statute UCMJ Article Name of Offense 
10 U.S.C. § 894 UCMJ, art. 94 Mutiny or Sedition 
     
10 U.S.C. § 904 UCMJ, art. 104 Aiding the Enemy 
     
10 U.S.C. § 904 UCMJ, art. 106 Spies 
Statute Nature of Statute Nature of 
 Offense  Offense 



 

 

Statute UCMJ Article Name of Offense 
18 U.S.C. Prohibitions 18 U.S.C. Seditious 
§ 175 with Respect § 2384 Conspiracy 
 to Biological     
 Weapons     
18 U.S.C. Chemical 18 U.S.C. Advocating 
§ 229 Weapons § 2385 Overthrow of 
 Prohibitions  Government 
18 U.S.C. Harboring 18 U.S.C. Activities 
§ 792 and § 2387 Affecting 
 Concealing  Armed Forces 
 Persons  Generally 
18 U.S.C. Gathering, 18 U.S.C. Activities 
§ 793 Transmitting § 2388 Affecting 
 or Losing  Armed Forces 
 Information  During War 
18 U.S.C. Gathering or 18 U.S.C. Recruiting for 
§ 794 Delivering § 2389 Service Against 
 Information  United States 
 to Aid     
 Foreign     
 Government     
18 U.S.C. Disclosure 18 U.S.C. Enlistment to 
§ 798 of Classified § 2390 Serve Against 
 Information  United States 
18 U.S.C. Prohibited 18 U.S.C. Sabotage 
§ 831 Transactions ch. 105   
 Involving     
 Nuclear     
 Materials     
18 U.S.C. Genocide 42 U.S.C. Atomic 
§ 1091  § 2272 Weapons 
18 U.S.C. Mass 42 U.S.C. Construction of 
§ 2232a Destruction § 2273 Supply of 
   Components 
18 U.S.C. International 42 U.S.C. Communication 
§ 2232b Terrorism § 2274 of Restricted 
   Data 
18 U.S.C. Treason 42 U.S.C. Receipt of 
§ 2381  § 2275 Restricted Data 
18 U.S.C. Misprision 42 U.S.C. Tampering 
§ 2382 of Treason § 2276 With Restricted 
   Data 
18 U.S.C. Rebellion or     
§ 2383 Insurrection     
       
Fig. 2. List of Subversive Activities 
 
 [*92]  D. How VA Calculates Prior Periods of Honorable Service for Consecutive Enlistments 

In some cases, calculating prior periods of honorable service is relatively simple and uncontroversial. In others, 
commanders, judge advocates, and clients will be forced to make decisions without a confident assessment of whether 
VA will find a prior period of honorable service. Practitioners must understand both the VA's current formal guidance 
on the subject and other reasonable interpretations of the law that may be implemented at the BVA level. 



 

 

 [*93]  If a servicemember is on a second consecutive term of enlistment, calculating the prior period of honorable 
service is not difficult. If a servicemember is in his or her third or subsequent consecutive term of enlistment, however, 
there are two possible interpretations of the controlling statutory and regulatory guidance.  n400 

1. Servicemembers on a Second Consecutive Enlistment Contract 

The controlling statute and regulation directly address this situation. Stated simply, the first period of honorable 
service for VA purposes will be the actual term of active military, naval, or air service to which the servicemember 
committed upon the initial enlistment (that is, his first enlistment ever or his first enlistment after a break in service of at 
least one day). An intervening reenlistment does not end the first period of service for VA purposes.  n401 As de-
scribed above, the first period of honorable service ends on the VA RAD, not on the date of reenlistment. 

2. Servicemembers on a Third or Subsequent Consecutive Enlistment Contract 

The controlling statutes, however, do not appear to contemplate servicemembers serving on a third or subsequent 
enlistment. A colorable argument could be made that only the initial enlistment contract can form a prior period of hon-
orable service for VA purposes. Both 38 U.S.C. § 101(18)(B) and 38 C.F.R. § 3.13(c), use the term "at the time of en-
try" into active military, naval, or air service to describe the term of service that could possibly be considered an inde-
pendent period of service for VA purposes.  n402 Because a servicemember on a third or subsequent enlistment had 
entered military service upon the initial enlistment, determining that more than one prior period of honorable service 
can exist is contingent upon interpreting the term "entry" as encompassing both initial and subsequent enlistments. Cur-
rent VA guidance, as well as  [*94]  one non-precedential CAVC decision, is based upon such an interpretation.  n403 
Because the controlling statute and regulation do not directly address the situation of a third enlistment period, VA has 
promulgated guidance that may seem counterintuitive to some military justice practitioners. 

a. Current VA Guidance 

Current VA guidance, found largely in the M21-1MR, instructs VA claims examiners to run each term of obligation 
consecutively, with no period running concurrently.  n404 In other words, when determining periods of service for VA 
purposes, each term of enlistment commitment is added one after the other, thereby making the actual dates of reenlist-
ment meaningless in any calculation of periods of service for VA purposes. The only information from any reenlistment 
contract that matters is the specific term for which the servicemember obligated himself or herself. 

This method of calculating prior periods of honorable service does not harmonize with the apparent intent behind 
38 U.S.C. § 101(18). Congress intended to restore servicemembers who had properly completed their entire obligation 
"to the position they would have been in if they had not agreed to extend their active duty service."  n405 The term of 
obligation for most reenlistment contracts, as opposed to enlistment extensions, begins on the day of reenlistment.  
n406 As such, a servicemember is eligible for unconditional release from active duty after serving the term of commit-
ment, starting from the date of reenlistment. Accordingly, by strictly running enlistment commitments consecutively, 
with no regard to reenlistment dates, VA is effectively requiring a servicemember with continuing service to serve be-
yond the "time of such completion" of the second or subsequent enlistment contract to complete the second or subse-
quent period of service for VA purposes.  n407 

 [*95]  Because this guidance appears inconsistent with congressional intent, commanders and judge advocates 
should follow any developments in this area of the law. Until then, however, advice to a client must include all reasona-
ble and plausible interpretations of how prior periods of honorable service may be calculated. 

b. A Broader Interpretation 

While there is no specific guidance on point, there exists a second interpretation of how to calculate a second or 
subsequent period of service for VA purposes. Congressional intent would be satisfied if a subsequent period of honor-
able service for VA purposes were to begin upon the date of reenlistment, rather than upon the day after the previous 
VA RAD. In other words, this method allows for concurrent running of periods of service for VA purposes. Under this 
interpretation, a reenlistment will start the clock on a subsequent period of service for VA purposes, even if the prior 
period of service has not yet been completed because a servicemember has not served the complete term to which he or 
she committed in the prior enlistment or reenlistment. 

This method is consistent with both statutory and regulatory guidance. Starting terms of VA service at the same 
time as terms of military service allows for a consistent, understandable application of statutory and regulatory guid-
ance. Unlike the current VA guidance, this method does not require servicemembers to serve beyond the term of their 



 

 

obligation to complete a subsequent period of service for VA purposes. An applied example will demonstrate the dif-
ference between the two interpretations. 

3. Prior Periods of Honorable Service--Applied Example  n408 

Staff Sergeant (SSG) Timothy Jones, U.S. Army, initially enlisted for four years of active duty. He first entered ac-
tive military service on December 29, 2000. On April 4, 2004, approximately three years and three months after his 
initial enlistment, SSG Jones reenlisted for a term  [*96]  of six years. On October 31, 2008, SSG Jones reenlisted for 
another term of six years. 

SSG Jones's first period of service for VA benefits ended on December 28, 2004. It did not end on April 4, 2004, 
the date of his reenlistment. Accordingly, if SSG Jones were to have committed misconduct at any time on or prior to 
December 28, 2004 that resulted in a type or characterization of discharge that precludes him from receipt of VA bene-
fits, he would be ineligible for those VA benefits, as he would still have been on his first period of service for VA pur-
poses at the time of the misconduct. If, however, the misconduct upon which the separation precluding VA benefits was 
based occurred on or after December 29, 2004, SSG Jones would be eligible for any benefits earned resulting from his 
first period of honorable service from December 29, 2000, through December 28, 2004.  n409 

Assume, however, that SSG Jones went AWOL on May 1, 2010 for a continuous period of 180 days. He returned 
to his unit on October 28, 2010. Using the current VA guidance, SSG Jones's sole period of honorable service would be 
from December 29, 2000, to December 28, 2004: the date of his initial enlistment plus the four-year initial commitment. 
Despite the fact that SSG Jones successfully completed his second enlistment commitment prior to going AWOL, and 
would have been eligible for an unconditional discharge on April 3, 2010, current VA guidance states that his second 
period of service for VA purposes doesn't end until December 27, 2010, six years following the expiration of his first 
period of service for VA purposes. Using current VA guidance, SSG Jones would have to serve honorably for over eight 
months past his obligated term of service to qualify for a second period of service for VA purposes. 

Using the broader interpretation, SSG Jones's second period of service would have started on April 4, 2004, the 
date of his reenlistment. From April 4, 2004, through December 28, 2004, SSG Jones's service on his first and second 
periods of service for VA purposes would have been running concurrently. If he would have been separated under con-
ditions dishonorable for VA purposes prior to December 28, 2004, he still would not have completed a prior period of 
honorable service, as his first period of service would have been incomplete. Commencing the second period  [*97]  of 
service for VA purposes at the same time as the Army commitment would only allow for the proper application of the 
elements found in both 38 U.S.C. § 101(18) and 38 C.F.R. § 3.13(c). 

Assuming that SSG Jones went AWOL on May 1, 2012, instead of on May 1, 2010, SSG Jones would have two 
prior periods of honorable service. Using the current VA guidance, the second period of honorable service would have 
ended on December 27, 2010. Using the broader method, the second period of honorable service would have ended on 
April 3, 2010. Current VA guidance would start the third period of service on December 28, 2010, while the broader 
method would have started the third period on October 31, 2008, the date of the third reenlistment. Accordingly, using 
current VA guidance, the third period of service would end on December 26, 2016, whereas using the broader method, 
the third period of service would end on October 30, 2014. 

Commanders, judge advocates, and VA benefits adjudicators must therefore closely analyze the medical evidence 
surrounding any disabilities. Eligibility for disability-related VA benefits is typically dependent upon the disability be-
ing incurred or aggravated during a period of honorable service.  n410 If a disability is entirely attributable to a period 
of service that is dishonorable for VA purposes, the former servicemember may be ineligible for disability-related VA 
benefits. One last hypothetical with SSG Jones will illustrate this point. 

Assume SSG Jones has no prior misconduct upon deployment to Afghanistan on January 10, 2011. SSG Jones re-
deploys on January 8, 2012. SSG Jones's deployment was like many; during his deployment, he experienced many 
traumatic, combat-related events, such as IEDs, rocket attacks, and human casualties. Shortly after redeployment, SSG 
Jones was diagnosed with PTSD, with the stressors identified as his deployment experiences. On February 14, 2012, 
SSG Jones went AWOL for a period of 243 continuous days, returning to his unit on October 14, 2012. In this example, 
regardless of which method of calculating prior periods of service for VA purposes is used, SSG Jones risks losing eli-
gibility for VA health care for his service-connected PTSD, as his disability was incurred during what may be a dishon-
orable period of service for VA purposes.  n411 

 [*98]  Figure 3 visually depicts the potential periods of service for VA purposes using both the current VA guid-
ance and the broader method. 



 

 

Enlistment/ Enlistment VA RAD: VA RAD: 
Reenlistment Contract Current VA Broader 
Date  Guidance Method 
December 29, 4 years December 28, December 28, 
2000  2004 2004 
       
April 4, 2004 6 years December 27, April 3, 2010 
  2010   
       
October 31, 2008 6 years December 26, October 30, 
  2016 2014 
       
Fig. 3. Chart Depicting Differing Methods to 
Calculate VA RAD 
 
 [*99]  VI. Independent Basis for VA Benefits Eligibility: Military Sexual Trauma 
 
A. Background 

According to former Secretary of Defense Leon Panetta and Chairman of the Joint Chiefs of Staff Martin E. 
Dempsey, sexual assault within the military is "a serious problem that needs to be addressed."  n412 In justifying a 
"zero tolerance" policy against sexual assault, military leadership states that sexual assault "is an affront to the basic 
American values we defend, and may degrade military readiness, subvert strategic goodwill, and forever change the 
lives of victims and their families."  n413 Unfortunately, the manner in which sexual assault impacts its victims leads 
to difficulty in understanding the scope of the crime. 

Multiple studies confirm that sexual assault is "a crime that is significantly underreported, both within and outside 
of the Military Services."  n414 It is estimated that in Fiscal Year 2010, 19,000 servicemembers were victims of sexual 
assault.  n415 DoD estimates that only approximately 14 percent of servicemember victims of sexual assault reported 
the crime.  n416 VA studies and screenings also indicate the depth and breadth of sexual assault within the military. A 
recent VA study indicates "[a]bout half of women sent to Iraq or Afghanistan report being sexually harassed, and nearly 
one in four says she was sexually assaulted. . . ."  n417 In addition, VA screenings demonstrate that one out of five 
female veterans enrolled in the Veterans Health Administration responded "yes" when screened for Military Sexual 
Trauma, or MST.  n418 

 [*100]  Servicemember victims of sexual assault have cited numerous reasons for not reporting sexual assault to 
the chain of command. These reasons include, "(1) the belief that nothing would be done; (2) fear of ostracism, harass-
ment, or ridicule by peers; and (3) the belief that their peers would gossip about the incident."  n419 In addition, many 
sexual assault victims "commented that they would not report a sexual assault because of concern about being disci-
plined for collateral misconduct."  n420 

Congress and VA have studied the issue of military sexual trauma (MST) for over two decades.  n421 In 1992, 
Congress authorized VA to provide counseling and treatment to female veteran victims of MST.  n422 In 1994, male 
veteran victims of MST were included.  n423 In 2010, VHA Directive 2010-033 expanded the program to provide 
"counseling, care, and services to Veterans and certain other Servicemembers who may not have Veterans status, but 
who experienced sexual trauma while serving on active duty or active duty for training."  n424 In other words, all vic-
tims of MST are now potentially eligible for VA counseling, care, and services. 
 
B. Current VA Policy 

VA's provision of counseling and treatment for sexual trauma victims is pursuant to a unique statute that is inter-
preted broadly. Title 38 U.S.C. § 1720D(a)(1) serves the dual purpose of outlining the scope of the program and defin-
ing MST. It reads 
 

The Secretary shall operate a program under which the Secretary provides counseling an appropriate care 
and services to veterans who the Secretary determines  [*101]  require such counseling and care and 
services to overcome psychological trauma, which in the judgment of a mental health professional em-
ployed by the Department, resulted from a physical assault of a sexual nature, battery of a sexual nature, 



 

 

or sexual harassment which occurred while the veteran was serving on active duty or active duty for 
training.  n425 

 
Sexual harassment is defined as "repeated, unsolicited verbal or physical contact of a sexual nature which is threatening 
in character."  n426 

Importantly, VA interprets this statute very broadly. As stated in VHA Directive 2010-033, "It is VHA policy to 
provide Veterans and eligible individuals who report having experienced MST with free care for all physical and mental 
health conditions determined by their VA provider to be related to the experiences of MST."  n427 Understanding the 
terms within this policy is necessary to understand its wide scope. 

The term "eligible individuals" makes this directive unique, as it creates one of the few situations for which VA 
benefit eligibility may not hinge on veteran status.  n428 Despite the statutory authorization containing the term "vet-
eran," VA has implemented the statute more broadly. 
 

For purposes of this Directive, "eligible individual" means someone without Veteran status who experi-
enced sexual trauma as described in subparagraph 2a while on active duty or active duty for training. 
Because eligibility accrues as a result of events incurred in service and is not dependent on length of ser-
vice some individuals may be eligible for MST-related care even if they do not have Veteran status.  
n429 

 
The policy also states, 
 

Veterans and eligible individuals who report experiences of MST, but who are deemed ineligible for 
other VA  [*102]  health care benefits or enrollment, may be provided MST-related care only. This 
benefit extends to Reservists and members of the National Guard who were activated to full-time duty 
states in the Armed Forces. Veterans and eligible individuals who received an "other than honorable" 
discharge may be able to receive free MST-related care with the Veterans Benefits Administration 
(VBA) Regional Office approval.  n430 

The policy does not explain its use of the words "may be able" and "may be eligible." The overarching policy 
statement does not qualify eligibility for "eligible individuals."  n431 Until clarifying case law or policy guidance is 
available, practitioners should advise potentially eligible victims of MST to apply for benefits. Ironically, despite the 
seemingly permissive language that could prevent those without veteran status from receiving benefits, the actual claim 
for benefits appears, upon first glance, appears to be simpler than many other VA claims. 

Those "who report having experienced MST" are eligible and the usual prerequisites do not apply. The injuries do 
not have to be adjudicated as service-connected,  n432 and the minimum-service requirement is completely inapplica-
ble.  n433 There is also no requirement to file a disability claim.  n434 More importantly, those applying for 
MST-related counseling, care, and services do not need to "provide evidence of the sexual trauma."  n435 So long as a 
VA mental health professional determines that physical or mental trauma resulted from MST, the former servicemem-
ber could be eligible for MST-related care.  n436 

The broad nature in which VA has recently interpreted the controlling statute appears to recognize the reality that 
hinging eligibility  [*103]  for MST-related care on veteran status could contribute to the problems related to the un-
derreporting of sexual assault cases. There are numerous reasons why victims of military sexual assault do not report the 
crime,  n437 Specifically, some victims worry that reporting the incident will also subject them to discipline, as an in-
vestigation into the sexual assault may also uncover misconduct by the victim.  n438 "Fear over being punished for 
wrongdoing can keep victims from reporting sexual assault or make them hesitant to fully disclose details of the event 
to investigators."  n439 By not making veteran status a prerequisite to receiving MST-related treatment, VA appears to 
have recognized the reality that MST victims deserve treatment regardless of any collateral misconduct. Unfortunately, 
it has often proven difficult to implement even the best of intentions. 

Despite the broad way in which VA appears to interpret the statute, some assert that MST victims have faced sig-
nificant difficulty in obtaining MST-related benefits because of a purported "far greater burden of proof than other VA 
claimants diagnosed with the same mental illnesses."  n440 One such former servicemember is Ruth Moore. During 
congressional testimony in 2012, Ms. Moore explained how her personality disorder-based separation for borderline 
personality disorder precluded her from receiving benefits.  n441 After 23 years of pursuing benefits, she was subse-



 

 

quently granted service connection and rated as 100 percent disabled.  n442 Ms. Moore states that part of the difficulty 
she faced in obtaining benefits "was the difficulty in proving her mental health issues were the result of sexual assault 
that occurred while she was in the military."  n443 Critics assert, "Survivors of military sexual assault and sexual har-
assment are betrayed twice: first by the military who all  [*104]  too often fails to support the victim; and by the VA 
which has for years systematically rejected MST disability claims based on this unequal and unfair regulation."  n444 

Consequently, Senator Jon Testor of Montana, a member of the Senate Committee on Veterans Affairs, and Con-
gresswoman Chellie Pingree, a member of the House Committee on Armed Services, proposed the Ruth Moore Act of 
2013, a bill designed to improve the evaluation procedures used in adjudicating MST-related claims.  n445 Under this 
proposal, official records will not be required to prove an MST-related claim. "Veterans who say they were victims of 
military-related sexual trauma would have their claim accepted if a mental health professional says their condition is 
consistent with sexual trauma and their claims are not rebutted by evidence."  n446 All reasonable doubts would be 
resolved in favor of the claimant.  n447 At the time of publication, this proposed legislation has not been enacted, but 
its introduction and support reflect a growing awareness of the need for prompt MST treatment. 
 
C. Practical Advice 

Commanders, judge advocates, and all who work with MST victims must educate them, from the first steps in the 
process, of their potential eligibility for MST-related benefits through VA. While some claim that obtaining such bene-
fits has been difficult, the prospect of pending and future legislation may make the road to benefits easier to navigate. 
Additionally, MST victims can obtain assistance from most VSOs to navigate what can be a confusing or frustrating 
process.  n448 This assistance is available to victims from the beginning, as VSOs will assist a victim with filing a 
claim. Because MST-related care does not hinge on veteran status, MST victims with even the most unfavorable types 
and  [*105]  characterizations of discharge should understand their eligibility for MST-related care, as well as their 
ability to obtain VSO assistance in their cases. 

Even with proper education, many who have applied for MST-related care have experienced a long road to bene-
fits. In future cases, part of that road may be shortened by advocates ensuring that MST victims preserve all medical 
records and documentation made contemporaneously with the MST incident. This is particularly true if the sole basis 
for VA health care eligibility is status as a MST victim, as the status of efforts to liberalize the rules surrounding 
MST-related claims for benefits, such as the Ruth Moore Act of 2013,  n449 may modify the adjudicatory process for 
such claims. 
 
VII. Independent Basis for VA Benefits Eligibility: Insanity 

Insanity is another exception to the bars to VA benefits. If the claimant was insane when he or she committed the 
offense that resulted in an adverse separation, then he or she will not be barred from receiving any benefits for that pe-
riod of service.  n450 For purposes of eligibility for veteran status, VA employs the following definition of insanity: 
 

An insane person is one who, while not mentally defective or constitutionally psychopathic, except when 
a psychosis has been engrafted upon such basis condition, exhibits, due to disease, a more or less pro-
longed deviation from his normal method of behavior; or who interferes with the peace of society; or 
who has so departed (become antisocial) from the accepted standards of the community to which by birth 
and education he belongs as to lack the adaptability to  [*106]  make further adjustments to the social 
customs of the community in which he resides.  n451 

VA's definition of insanity is noteworthy in that it does not require a court adjudication or medical determination of 
insanity during service, nor is it substantially similar to a number of other medical and legal definitions of insanity that 
are utilized in the military, federal, and state-level justice systems.  n452 To that end, the military justice system uses a 
more restrictive definition of insanity, which is equated with a defense of lack of mental responsibility. This military 
definition provides a much different threshold for insanity: 
 

It is an affirmative defense in a trial by court-martial that, at the time of the commission of the acts con-
stituting the offense, the accused, as a result of a severe mental disease or defect, was unable to appreci-
ate the nature and quality or the wrongfulness of the acts. Mental disease or defect does not otherwise 
constitute a defense.  n453 



 

 

In fact, the CAVC has acknowledged that elements of the Model Penal Code and UCMJ are absent from the VA 
regulatory definition of insanity provided above, and that VA must make determinations of insanity by applying only 
the definition of insanity provided in 38 C.F.R. § 3.354(a).  n454 A former servicemember does not need not have 
raised or proven insanity at trial or the time of adverse separation proceedings to  [*107]  qualify for this exception.  
n455 To the contrary, for VA benefits purposes, a former servicemember can have been found sane during military jus-
tice proceedings but can nonetheless be adjudicated by VA to be insane at the time of the commission an offense.  n456 

A claimant or his or her representative can raise insanity for the first time during the VA claim process, or a VA 
adjudicator can -- indeed, must -- raise and develop it sua sponte if he or she discovers evidence of potential insanity 
when reviewing the former servicemember's file.  n457 In cases in which insanity is potentially at issue, VA requires 
additional development so that the issue of insanity is developed completely. Specifically, VA's M21-1MR requires that 
VA obtain all service treatment records and post-service treatment records that are "in any way, relevant."  n458 Addi-
tionally, VA will obtain complete transcripts of any court-martial or board proceedings that may be relevant to the ques-
tion of insanity.  n459 

In addition to the M21-1MR, the CAVC has addressed the additional development that is necessary in cases impli-
cating the issue of insanity. Specifically, the CAVC has extended VA's statutory duty to assist to these cases, even 
though veteran status has not yet been established.  n460 The court held that, in fulfilling that statutory duty, VA may 
be required to obtain a medical opinion to determine if the claimant was insane at the  [*108]  time of the commission 
of an offense (or offenses) leading to an adverse separation from service.  n461 

While a servicemember is still on active duty, military counsel can help him or her develop a claim for VA benefits 
in such a way as to assist VA adjudicators in making a favorable determination regarding the applicability of the insan-
ity exception, or alternatively, at least show that a potential issue of insanity is raised and must be developed by VA. 
First and foremost, it is critical that a military attorney with a client who may have been insane at the time of an offense 
advise the client that he or she should file a claim for any VA benefits he or she believes that he or she is entitled to, 
even if the client believes that he or she will not be entitled to any benefits based on the character of his or her dis-
charge. Although most claimants know that a dishonorable discharge bars all VA benefits,  n462 few likely know that 
insanity, by the VA definition, at the time offense could exempt them from this bar to benefits. Therefore, military at-
torneys should take the time to counsel clients regarding the insanity exception. The more time that passes between dis-
charge and the filing of a claim increases the chance that records may no longer be available, or that people who can 
provide statements attesting to in-service actions will be unavailable or cannot accurately recall the events in question. 
Former servicemembers who have been separated under adverse conditions may have a mistaken belief that they are not 
entitled to any VA benefits, when, in fact, they are entitled to benefits, and as a result, decide not to file a claim for 
many years, or even decades.  n463 By educating clients that VA benefits may still be available, the filing of a VA 
claim contemporaneous to separation from service could help maximize the chance for a successful outcome. 

As it can sometimes be difficult to obtain records or "buddy statements" many years after service, servicemembers 
should be advised that, in addition to filing a claim immediately upon separation from service, they should also maintain 
their own copies of records that may help to substantiate a claim for VA benefits, and that copies of these records 
should be filed in conjunction with a claim. For example, mental health assessments may have been obtained at the time 
of court-martial  [*109]  proceedings.  n464 While in-service mental health assessments might not have demonstrated 
insanity for purposes of a Sanity Board, they nonetheless may demonstrate insanity for VA purposes if these assess-
ments show that the former servicemember met VA's requirements for a determination of insanity at the time of the 
commission of the offense.  n465 Additionally, as explained earlier, while VA may not routinely obtain all 
court-martial records, by providing VA with copies of records potentially implicating insanity, or at least notifying VA 
that such records exist, VA will be on notice that it is necessary to obtain other relevant records. 

As VA recognizes that competent and credible lay evidence can be valuable in substantiating a claim for benefits, 
non-medical records may also be helpful to establish insanity.  n466 For instance, a servicemember may have kept a 
diary during service or sent letters or email messages to friends and family members that provide insight into his or her 
then-mental state. Additionally, family members and friends may have observed a servicemember's mental state at that 
time; these people should be encouraged to document their observations. 

Finally, counsel should also advise clients that the need to consider insanity at the time of the offense or offenses 
may not be readily apparent to a VA adjudicator. Separation documents may not in any way implicate the issue of in-
sanity. Therefore, informing VA of the potential applicability of the insanity exception can be invaluable in proving a 
claim. For example, if a servicemember had a Sanity Board pursuant to court-martial proceedings and was found to not 



 

 

be insane, he or she should nonetheless inform VA that he or she had such an in-service board, as it raises the possibility 
that he or she could have been insane for VA purposes. Thus, if a former servicemember specifically indicates his or her 
belief that he or she was insane for VA purposes at the time of the offense or offenses leading to discharge, then VA 
will be obligated to consider that argument and develop evidence, as necessary. 
 
 [*110]  VIII. Statutory Bars to Benefits Under the VA Character of Service Evaluation 

Judge advocates, commanders, and servicemembers often focus exclusively on the potential characterization of 
discharge when attempting to predict what VA benefits will be available to a former servicemember for a particular 
period of service.  n467 The frequently-used VA Benefits at Discharge Chart leads to this overly-simplified analysis, as 
other critical variables are, at best, relegated to footnotes, or at worst, are not discussed at all.  n468 While a former 
servicemember's characterization of discharge is often dispositive in VA benefits adjudications, servicemembers and 
their counselors must also analyze how the type of discharge, as well as the reasons for it, may impact the servicemem-
ber's eligibility for VA benefits. 

As stated above, to be eligible for VA benefits, a former servicemember must usually have been "discharged or re-
leased [from active service] under conditions other than dishonorable."  n469 Unfortunately, the word "dishonorable" is 
a confusing homonym, as it has radically different meanings and applications depending on the context in which it is 
used, and may not be dispositive on eligibility for VA benefits. 

For some cases, a bright-line statute bars a servicemember from eligibility for VA benefits for a particular period of 
service, to include continued VA health care benefits for service-connected injuries.  n470 In some of these cases, the 
characterization of discharge is completely irrelevant in terms of VA benefits eligibility, as the reason for the discharge, 
not the characterization of service, will preclude the former servicemember from receiving VA benefits.  n471 Ac-
cordingly, to be able  [*111]  to properly advise a client, judge advocates must understand exactly when these statutory 
bars apply.  n472 
 
A. Conscientious Objection With Refusal to Perform Duty 

One example of a statutory bar to VA benefits for which the characterization of discharge is irrelevant involves 
certain servicemembers discharged for conscientious objection. Servicemembers who were discharged "as a conscien-
tious objector who refused to perform military duty or refused to wear the uniform or otherwise refused to comply with 
lawful orders of a competent military authority" will be ineligible for almost all VA benefits for the relevant period of 
service.  n473 This is so even if the former servicemember received a fully honorable discharge.  n474 

The VA Office of General Counsel has ruled that the refusal to perform duty is an essential element of this bar. In 
other words, a servicemember discharged for conscientious objection who, before his discharge, performs military duty, 
obeys orders, and wears the uniform is entitled to benefits, the same as any other servicemember honorably discharged.  
n475 This applies to servicemembers seeking discharge as "1-0" conscientious objectors. Servicemembers seeking reas-
signment to  [*112]  noncombatant duties as "1-A-0" conscientious objectors are not subject to discharge for conscien-
tious objection and therefore this bar does not apply to them. 

Conscientious objection is "[a] firm, fixed and sincere objection to participation in war in any form or the bearing 
of arms, because of religious training and belief."  n476 Servicemembers must apply for conscientious objector status.  
n477 There are two classifications of conscientious objector. Cases for which a servicemember requests discharge are 
classified as "1-0."  n478 Cases for which a servicemember requests noncombatant status are classified as "1-A-0."  
n479 

Servicemembers who are granted 1-A-0 status continue to serve in noncombatant roles for the duration of their en-
listment.  n480 If a servicemember completes his or her term of service as a 1-A-0 conscientious objector, or if the mil-
itary service chooses to separate the conscientious objector who is otherwise performing duties, wearing the uniform, 
and complying with orders,  n481 there will be no bar to VA benefits based on the type of discharge, as the service-
member will not have been separated because of the conscientious objector status.  n482 Additionally, if there is no 
evidence that the servicemember "refused to perform military duty or refused to wear the uniform or otherwise comply 
with lawful orders of competent military authorities," the servicemember "is not thereby barred from eligibility from 
veterans' benefits."  n483 

 [*113]  Servicemembers who request 1-0 conscientious objector status are seeking discharge based on conscien-
tious objection status. Servicemembers who apply for this status must be counseled that, depending on their actions, 



 

 

they may or may not be eligible for VA benefits for the period of service from which they were separated because of the 
conscientious objection.  n484 Army Regulation 600-43, Conscientious Objection, Figure 2-3, depicted below at Figure 
4, illustrates the currently-used "Statement of Understanding" to inform an Army soldier of this consequence.  n485 
While the statement accurately quotes the statutory language, it does not stress the fact that servicemembers seeking a 
conscientious objection discharge can prevent the application of this statutory bar by simply by performing their duties 
and obeying orders up until their discharges. 

 Fig. 4 

Despite its facially clear language, this counseling form is incomplete, as it does not explain the specific benefits 
that the applicant is forfeiting. In addition, it does not emphasize that if the servicemember continues to perform his or 
her duties, wear his or her uniform, and follow lawful orders while the application is being processed, separation for 
conscientious objection should not trigger the statutory bar.  n486 For a judge advocate to be able to provide accurate 
legal advice on a  [*114]  conscientious objector case, whether the client is a commander or an individual service-
member, the judge advocate must first determine if the statutory bar is likely to apply, as well as analyze what benefits 
package the applicant is likely to forfeit if the bar applies. A hypothetical example illustrates the need for more detailed 
counseling to this end. 

1. Applied Example 

Four months after graduating high school, and two months after marrying his high school sweetheart, then-Private 
Marshall Jones enlisted for a four-year term of active service.  n487 An eighteen year-old, Private Jones completed 
Basic Combat Training and Advanced Individual Training at Fort Benning, Georgia, as his Military Occupation Spe-
cialty (MOS) is Infantryman. 

Two years after enlisting, then-Private Jones deployed with his unit to eastern Afghanistan. During the one-year 
deployment, Specialist (SPC) Jones fought in numerous engagements. He earned the Combat Infantryman Badge, the 
Army Commendation Medal with Valor Device, and the Purple Heart Medal. He also became a father to a beautiful 
daughter eight months after deploying. Despite his superior performance, SPC Jones saw horrific things while deployed, 
but was always able to maintain composure. SPC Jones is a good soldier, and has never been the subject of any adverse 
administrative or judicial proceedings. 

Upon return from deployment, SPC Jones began displaying symptoms of PTSD. He was hypervigilant, became 
more withdrawn, experienced nightmares and difficulty sleeping, and started to drink alcohol for the first time. His mar-
riage became strained, but remained intact. SPC Jones's superiors noticed the changes, and convinced SPC Jones to seek 
treatment. After several visits to the mental health clinic, a psychiatrist diagnosed SPC Jones with moderate to severe 
PTSD, and had concern about possible repeated mild traumatic brain injuries.  n488  [*115]  SPC Jones is now on a 
temporary profile that prevents him from deploying, but he is not assigned to a Warrior Transition Unit (WTU). While 
the treatment has helped some, SPC Jones still suffers many PTSD symptoms. 

After his first deployment, SPC Jones also became highly introspective. He and his family started attending ser-
vices at a church that holds strong pacifist sentiments and does not support military service. Over the past several 
months, SPC Jones has felt that the church has helped him with his struggles. He now desires to become a full member 
of the church. Accordingly, he has decided to request a discharge based on conscientious objection, despite the fact that 
he has only about nine months left on his initial enlistment contract and may qualify for medical separation or retire-
ment. Despite the decision to apply for conscientious objector status, he continues to perform duties, wear the uniform, 
and obey orders. 

Specialist Jones's unit, however, has now been informed that they will be deploying to Afghanistan in approxi-
mately four to five months. Despite SPC Jones's current non-deployable medical status and no indication that his en-
listment will be extended, SPC Jones is very nervous about this development, and is curious about the proper course of 
action. He indicates to his legal assistance attorney that he would refuse to participate in pre-deployment training, such 
as weapon qualification, if so ordered. 

Using the current forms and standard advice,  n489 neither SPC Jones, nor SPC Jones's commander, nor most 
judge advocates, would have a solid understanding of the plethora of valuable and life-changing benefits that SPC Jones 
could be forfeiting with a successful 1-0 conscientious objection application populated with evidence of refusal to per-
form military duties. Simply informing SPC Jones that he may be ineligible for all VA benefits is akin to an involuntary 
waiver of rights, as it is not fully informed. More significantly, with a proactive approach and preservation of evidence, 



 

 

a commander and judge advocate can likely prevent the statutory bar from applying at all in SPC Jones's case if his ap-
plication is approved. 

 [*116]  2. Counseling Potential Conscientious Objectors 

Those charged with counseling SPC Jones should first counsel SPC Jones on the dangers of refusing to either per-
form military duties, wear the uniform, or obey lawful orders. Not only would such refusals be punishable under the 
UCMJ,  n490 but they could also lead to lifetime ineligibility for VA benefits.  n491 SPC Jones may not be aware of 
the lifelong impact that such refusals during the pendency of his application may have. 

SPC Jones's advisors should also remember that while SPC Jones's application for conscientious objection status is 
pending, SPC Jones's assigned duties should create the "minimum practicable conflict" with SPC Jones's beliefs while it 
is pending.  n492 Command adherence to this regulation may prevent a situation in which SPC Jones feels a conflict to 
disobey an order. In SPC Jones's case, his commander could delay predeployment training until after a decision on his 
conscientious objector application is complete. While the "minimum practicable conflict" standard is highly subjective, 
if SPC Jones's legal assistance attorney believes that the command is not adhering to this regulation, the legal assistance 
attorney should preserve evidence of that fact for SPC Jones to present to VA at a later time. 

To properly advise SPC Jones of the nature and quality of his actions, SPC Jones's advisors must also inform him 
of the specific benefits that he could forfeit if the bar applies. If SPC Jones refused to participate in pre-deployment 
training, such information is even more critical. Part III of this article spells out the potential veterans benefits for which 
SPC Jones may qualify.  n493 

Given his temporary profile and the fact that his enlistment contract is about to expire, it is reasonable to think that 
SPC Jones might change his mind about the conscientious objector application if he is aware of the value and nature of 
the benefits that he would forfeit if the bar applies, as well as the difficulty he may have in establishing his right to VA 
benefits. If he is not barred from receipt of VA benefits, SPC Jones would likely qualify for hundreds of thousands of 
dollars of VA benefits.  [*117]  In addition to significant education benefits, SPC Jones would qualify for a lifetime of 
health care treatment for his service-connected injuries and conditions, such as his PTSD and TBI. He may also qualify 
for vocational rehabilitation, home loans, and a variety of other valuable benefits.  n494 

While the statutory bar should not apply if SPC Jones complies with all orders and wears the uniform while his ap-
plication is pending, there are many cases for which lengthy appeals were necessary to establish benefits.  n495 Advis-
ing SPC Jones of the potential confusion his case could cause within the VA claims system is accurate advice. If SPC 
Jones were to complete his enlistment contract, it is less likely that a claim for VA benefits would be misadjudicated. 
Nonetheless, servicemembers like SPC Jones have a right to apply for conscientious objector status if they believe that 
it is the right thing for them to do. 

If SPC Jones does not refuse to perform military duties, wear the uniform, or obey lawful orders, then SPC Jones 
and his advisors should create a written record contemporaneous with the conscientious objector application that indi-
cates that he performed his duties, wore his uniform, and complied with all orders while his conscientious objector ap-
plication was pending. Even a simple written statement from an NCO can help. Copies of these documents should be 
placed in the conscientious objector application, and the soldier should keep copies as well. 
 
B. Desertion 

A former servicemember whom VA classifies "as a deserter" is statutorily barred from receiving VA benefits for 
that period of service, regardless of the characterization of discharge.  n496 However, neither Title 38, U.S.C., nor VA 
regulations clearly define who a "deserter" is. 

 [*118]  "Deserter" is yet another homonym with multiple different definitions. To ensure the proper application of 
this powerful statutory bar to benefits, convening authorities, judge advocates, and others involved in desertion cases 
must first understand what facts and circumstances will and will not trigger its application. They must then consider this 
knowledge when making findings and drafting documents that may result in the separation of the servicemember from 
the military as a deserter. 

1. Differing Definitions 

Practitioners must first understand the different uses and definitions of the word "deserter" from within the De-
partment of Defense. The term "deserter," along with its various derivations, has both a statutorily-based definition un-



 

 

der the UCMJ,  n497 as well as a regulatory definition under each service's prudential regulations.  n498 Understand-
ing the differences in the definitions, along with which definition applies in a particular case, will lead to well-informed 
recommendations and decisions in cases involving unauthorized absences. 

Many intelligent military members and civilians mistakenly believe that an unauthorized absence for thirty or more 
days automatically makes a servicemember a "deserter."  n499 This strict liability-like common understanding for the 
term "deserter" is likely based on a passing knowledge of how the military services administratively account for  
[*119]  those who have absented themselves from their units without proper justification.  n500 

When a servicemember absents himself from his unit and meets the regulatory definition of "deserter",  n501 the 
unit commander will drop the soldier from the unit rolls using the procedures set forth in the prudential service regula-
tion.  n502 Unit commanders typically prefer to drop a servicemember from the rolls in order to receive a replacement 
servicemember, as dropping a soldier from the unit rolls "drops an absentee from the strength accountability" of the 
unit.  n503 In order to drop a servicemember from the unit rolls, the unit commander must fill out a DD Form 553, De-
serter/Absentee Wanted by the Armed Forces, and prefer court-martial charges on a DD Form 458, Charge Sheet.  
n504 In the Army, the commander will submit these documents to the U.S. Army Deserter Information Point 
(USADIP), who will ensure that the information is entered into the National Crime Information Center (NCIC) data-
base, which is available to civilian and military law enforcement agencies nationwide.  n505 However, these adminis-
trative actions may be taken without knowledge of the missing servicemember's actual intent, so that a "deserter" for 
administrative purposes may not be guilty of the crime of desertion, or even AWOL, at all. 

In Army cases, the court-martial charges preferred as a part of a dropped from rolls packet are not typically referred 
to court-martial.  n506 They are almost always preferred solely to satisfy the administrative prerequisite to drop the 
servicemember from the rolls.  n507 While these  [*120]  initial charges may later be used as the basis for a request 
for discharge in lieu of court-martial, charges ultimately referred to court-martial are typically re-preferred to more ac-
curately reflect the purported offenses.  n508 Conversely, many servicemembers who were charged with an AWOL 
offense as part of a dropped from rolls packet are ultimately not guilty of the charged offense.  n509 Accordingly, both 
judge advocates and VA benefits adjudicators should be wary of using these perfunctorily preferred charges as evidence 
of anything. Charges preferred as part of a dropped from rolls packet are not evidence of desertion. 

The misunderstanding of the term "deserter" could also be based, in part, on a misapplication of a maximum pun-
ishment aggravator found under Article 86, UCMJ, Absence Without Leave.  n510 While the confusion is somewhat 
understandable, properly educating decision-makers on the differences between the various definitions of "deserter" is 
not pedantic. 

The aforementioned administrative definition for "deserter" is found in many military administrative regulations 
and materials.  n511 These administrative definitions are broader than Article 85, UCMJ, as they do not require any 
evidence of the absent servicemember's specific intent. For example, the Terms section in Army Regulation (AR) 
630-10, Absence Without Leave, Desertion, and Administration of Personnel Involved in Civilian Court Proceedings, 
lists nine different reasons why a soldier may be administratively classified as a deserter, to include the common-
ly-mentioned "Absent without authority for 30 consecutive days."  n512 While several of these nine reasons are similar 
to or appear  [*121]  related to the elements for a violation of Article 85, UCMJ, many would be merely circumstantial 
evidence to prove the actual elements needed to secure a guilty finding for desertion under the UCMJ.  n513 

Article 85, UCMJ, defines desertion more restrictively as a specific-intent offense. The UCMJ definition requires 
the Government to allege and prove one or more theories of desertion, all of which require proof of the absent service-
member's specific intent.  n514 These theories include when a servicemember absents himself from his unit with intent 
to remain away permanently, or quits with the intent to avoid hazardous duty or shirk important service.  n515 This 
does not depend on the length of  [*122]  the servicemember's absence, and in fact no length of absence will, by itself, 
establish desertion within the meaning of Article 85.  n516 

A hypothetical example illustrates the differences between the administrative and UCMJ definitions of "deserter." 
Assume a servicemember departed his unit on November 21, 2011 with no valid legal defense. On December 21, 2011, 
the servicemember's unit properly drops him from the unit rolls for desertion pursuant to the applicable service regula-
tion's definition of desertion.  n517 The servicemember then voluntarily returned to military control on January 12, 
2013. Despite the proper administrative determination that the servicemember was a deserter, the over year-long length 
of unauthorized absence, without more, is not a proper basis for a separation for desertion under the UCMJ, as the 
length of absence is not alone is not enough proof of the servicemember's specific intent to desert.  n518 While separa-



 

 

tion at court-martial explicitly requires the application of the UCMJ definition for desertion, how desertion should be 
defined in administrative separations is not as clear. 

 [*123]  2. Administrative Separations for Unauthorized Absence: Which Definition Applies? 

Unfortunately, military regulations do not specify which definition of deserter or desertion can or should be used in 
administrative separations for desertion. In fact, it appears that the drafters of these regulations were completely una-
ware that the careless and imprecise way in which these terms are used in the controlling separation regulations can 
have a significant, unintended negative impact on a servicemember's eligibility for VA benefits. Accordingly, com-
manders and judge advocates must clearly explain the basis for the separation so that VA benefits adjudicators do not 
mistakenly grant or deny benefits. Two examples will illustrate these points. The first example is a modification of the 
hypothetical situation from the last subsection. 

Assume a first-term enlisted Army soldier with no prior misconduct departed his unit without authorization on No-
vember 21, 2012. There is no legal defense for the departure, and the soldier is sane. On December 22, 2012, the sol-
dier's unit drops him from the unit rolls for desertion, properly using the general intent administrative definition of de-
sertion.  n519 The servicemember then voluntarily returned to military control on January 12, 2013. There is no evi-
dence that the soldier absented himself from his unit with intent to remain away permanently, nor is there evidence that 
he quit with the intent to avoid hazardous duty or shirk important service. In this hypothetical example, the soldier is 
properly classified as a deserter for administrative purposes, but is not a deserter pursuant to Article 85, UCMJ.  n520 
If the unit wishes to separate this soldier for the period of unauthorized absence, is this soldier a deserter for the purpos-
es of VA benefits? Which definition of deserter may be used to classify a servicemember as a deserter for an adminis-
trative separation--the statutory, specific intent definition, or the administrative, general intent definition? 

A close examination of the relevant administrative separation regulations doesn't provide a clear result. In this ex-
ample, if the command wishes to separate the soldier administratively, it may do so under AR 635-200, paragraph 
14-12c for commission of a serious offense.  n521 Accordingly, regardless of whether the command  [*124]  charac-
terizes the misconduct as AWOL or desertion, the nature of the misconduct authorizes administrative separation. The 
application of the statutory bar hinges on whether such an unauthorized absence can or should be characterized as de-
sertion. 

Under this chapter, an offense is defined as serious "if the specific circumstances . . . warrant separation and a puni-
tive discharge is, or would be, authorized for the same or closely related offense under the [Manual for Courts-Martial 
(MCM)]."  n522 This reliance on the offenses and maximum punishments listed in the MCM appears to support the 
argument that the command must use to the UCMJ's statutory, specific intent definition for desertion if it desires to sep-
arate a soldier for desertion. 

The next subparagraph of the regulation, however, specifies, "An absentee returned to military control from a status 
of absent without leave or desertion may be separated for commission of a serious offense."  n523 This reference to the 
administrative, general intent definition of desertion within the regulation could indicate that the administrative defini-
tion is usable in this administrative proceeding.  n524 Because relevant regulatory guidance about this important dis-
tinction does not exist, CAVC decisions can be a helpful source to better understand the issue. 

While the term "deserter" is not specifically defined in any VA regulation or precedential authority, 
non-precedential decisions appear to indicate that for the statutory bar to apply, a servicemember should have been sep-
arated for misconduct pursuant to the UCMJ's statutory, specific intent definition of desertion. The 2009 CAVC sin-
gle-judge, memorandum decision in Bullock v. Shinseki illustrates this point.  n525 

 [*125]  Mr. Bullock was a highly-decorated participant in the Vietnam War. He was awarded numerous "indi-
vidual valor and merit awards," to include two Bronze Star Medals, the Cross of Gallantry Medal with Palm, and the 
Air Medal with "V" device.  n526 Despite having served in the Army from October 1966 until January 1975, to include 
30 months deployed to Vietnam in support of the Vietnam War, the question of his veteran status remained open over 
30 years after he initially applied for benefits. 

In October 1969, Mr. Bullock did not return to his unit following a 30-day period of authorized leave. On Novem-
ber 9, 1969, his unit administratively dropped him from the Army rolls as a deserter. In January 1975, Mr. Bullock vol-
untarily returned to Army control. Because of his "excellent record," Mr. Bullock received a general discharge, effective 
January 31, 1975. In 1978, Mr. Bullock applied for VA educational assistance. After years of delay based in large part 
because of conflicting documentation regarding the reason for separation, VA denied Mr. Bullock's claim for benefits in 
July 1981, citing the statutory bar for desertion. In February 2003, Mr. Bullock appealed this decision, arguing that he 



 

 

was not discharged because of desertion. After over six years of appeals, the CAVC issued an unpublished opinion on 
August 4, 2009 which provides guidance to practitioners who have administrative separation cases based on unauthor-
ized absence.  n527 

Because Mr. Bullock received a general discharge, determining whether Mr. Bullock was separated for desertion or 
AWOL is dispositive on his eligibility for most VA benefits.  n528 Unfortunately, the documentation involved in Mr. 
Bullock's case indicates numerous reasons for the separation, to include both AWOL and desertion.  n529 In other 
words, while the nature of Mr. Bullock's misconduct is not disputed, whether or not it could be classified as desertion 
was not clear.  n530 

 [*126]  In its analysis, the court relies upon the distinctions in the statutory definitions when vacating the BVA's 
decision that Mr. Bullock's separation was based on desertion. The court explains, "the Court notes that there are dis-
tinct differences in meaning between desertion and AWOL, which neither the BVA in June 1981 nor the BVA in July 
2007 appeared to consider. In particular, under the Uniform Code of Military Justice, a member of the armed forces is 
guilty of desertion when he [listing the UCMJ definition of desertion] [emphasis in original]."  n531 This reliance on 
the statutory definitions and distinctions between AWOL and desertion indicate that military justice practitioners should 
not rely on the broad, general intent administrative definition of desertion for the purposes of administrative separation 
actions for desertion. 

3. Recommended Course of Action 

A command can eliminate all ambiguity and doubt regarding the application of the statutory bar for desertion by 
taking two simple steps. First, commanders and judge advocates should consistently apply the UCMJ's statutory, spe-
cific intent definition of desertion when processing administrative separation cases based on a period of unauthorized 
absence. Second, when an approved administrative separation is based on an unauthorized absence, the command 
should clearly indicate whether the separation is based on desertion or merely AWOL. 

Applying the UCMJ's definition of desertion should first occur when the accused is notified that he or she is subject 
to administrative separation.  n532 Instead of simply describing the nature of the unauthorized absence that forms the 
basis for the administrative separation, the command should inform the servicemember whether or not the alleged un-
authorized absence rises to the definition of desertion under Article 85, UCMJ. By doing so, the government will place 
the respondent and his or her counsel on notice that the statutory bar to benefits may apply. Doing so will also help VA 
benefits adjudicators determine whether the statutory bar for desertion should apply. If the command does not believe 
that the respondent's misconduct meets the definition of  [*127]  desertion under Article 85, UCMJ, it should explain 
that the separation is for a violation of Article 86, UCMJ, and not Article 85, UCMJ. Sample language for doing so is 
found in Appendix L.  n533 

Proper notification will also lead to more clarity in other recommendations and decisions, as well as the resulting 
documentation. If a command gives proper notice that the administrative separation for desertion allegation is based on 
Article 85, UCMJ, an administrative separation board, if applicable,  n534 must decide whether the desertion allegation 
"in the notice of proposed separation is supported by a preponderance of the evidence."  n535 In all cases, a judge ad-
vocate will prepare documentation for the separation authority.  n536 By properly defining desertion from the initiation 
of an administrative separation, the entire process will not be mired by a confusion of definitions. 

The second step a command should take to clarify eligibility for veterans benefits is to explicitly state whether or 
not desertion formed a basis for the administrative separation. If desertion does not form a basis for the administrative 
separation, the command should explicitly opine that the statutory bar for desertion does not apply, as the period of un-
authorized absence that forms a basis for the administrative separation is classified as an AWOL and not a desertion.  
n537 Doing so will prevent cases like Mr. Bullock's, where over three decades passed without a final resolution as to 
VA benefits eligibility.  n538 
 
 [*128]  C. Officer Resignation for Good of the Service 

A third example of a statutory bar to VA benefits for which the characterization of discharge is irrelevant is when a 
commissioned or warrant officer resigns for the good of the service (RFGOS).  n539 The RFGOS is a form of adminis-
trative discharge in lieu of a GCM.  n540 Officers typically submit RFGOS requests when facing court-martial charges 
for which the chain of command has a "view toward trial by GCM."  n541 An officer facing court-martial charges has 
the right to request a resignation in lieu of GCM to avoid the potential punishments of a GCM. If an accused's RFGOS 
is accepted, the accused receives no further formal punishment, but "normally receives characterization of service of 



 

 

Under Other Than Honorable Conditions."  n542 Any administrative characterization of discharge, however, is author-
ized.  n543 

As a result, military justice practitioners must be careful to not make the mistake of assuming that an honorable or 
under honorable conditions (general) characterization of service will preserve an officer's VA benefits for that period of 
service, as the RFGOS itself will result in the denial of veteran status for that period of service.  n544 In other words, 
even if an officer receives a fully honorable characterization of service in conjunction with an RFGOS, the officer will 
be barred from receipt of VA benefits for that period of service, as the reason for the separation itself serves as a bar to 
benefits, making the discharge characterization irrelevant.  n545 

 [*129]  To make a properly informed decision, both an accused who submits an RFGOS request and the com-
manders recommending its approval or disapproval must understand the nature of the VA benefits to be forfeited if the 
RFGOS request is approved.  n546 
 
D. By Reason of the Sentence of a General Court-Martial (GCM) 

Servicemembers punitively discharged by sentence of a General Court-Martial (GCM) are statutorily barred from 
receipt of VA benefits.  n547 While this arguably is a fourth statutory bar that is not dependent on the characterization 
of discharge, this distinction is largely academic, as the only authorized characterizations of discharge at a general 
court-martial are dismissal, dishonorable, and bad-conduct.  n548 This facially-basic rule is understandable and largely 
uncontroversial. The application of this rule in current military court-martial practice, however, is not as simple as it 
may seem. 

All members of a court-martial, as well as an accused, should fully understand how a GCM-imposed punitive dis-
charge could impact the loss of VA benefits prior to making any decision. To achieve this goal, they must understand 
two basic concepts. First, all should understand how to calculate a prior period of honorable service.  n549 Second, all 
should better understand the specific benefits that an accused will lose as the result of a GCM-imposed punitive dis-
charge.  n550 To better understand the current limitations and our recommendations on achieving these two objectives, 
Part XI provides a detailed analysis.  n551 
 
 [*130]  E. Absent Without Leave (AWOL) for at Least 180 Continuous Days with an Other Than Honorable (OTH) 
Discharge Characterization 

Servicemembers who are discharged "on the basis of an absence without authority from active duty for a continu-
ous period of at least one hundred and eighty days . . . under conditions other than honorable" are statutorily barred from 
receiving VA benefits.  n552 In other words, absent an exception, if a servicemember's unauthorized absence of at least 
180 continuous days forms all or part of the basis for an OTH discharge characterization, that servicemember is barred 
from the receipt of all VA benefits for that period of service, to include health care for service-connected disabilities.  
n553 

This statutory bar is potentially fraught with peril for the uninformed commander and judge advocate, as the num-
ber of servicemembers separated for AWOL offenses is significant.  n554 Additionally, unauthorized absence is a 
common offense that servicemembers with PTSD or TBI commit, as many attempt to avoid the military environment 
and its associated stressors.  n555 Commanders and judge advocates unaware of this statutory bar could unwittingly bar 
hundreds, if not thousands, of accused servicemembers from receiving VA benefits, to include continued health care 
benefits for service-connected wounds, illnesses, and injuries.  n556 

Fortunately, those who understand the specifics of this bar to benefits will recognize that the prerequisite factors for 
the bar to apply give the government and defense counsel ample room to devise a solution that satisfies the needs of 
each side. All practitioners must first understand the legal variables that trigger application of this statutory bar, as well 
as  [*131]  the exceptions that can prevent its implementation. Additionally, because the application of this statutory 
bar is more discretionary than the ones listed above, military justice practitioners should understand what information is 
important to VA claims adjudicators, as well as how to ensure that such information is properly presented to those 
claims adjudicators. 

1. Variables of the Statutory Bar for AWOL [>=] 180 Continuous Days 

To properly understand how and when the statutory bar for AWOL applies, one must first understand how VA in-
terprets each term found within this specific statutory bar. Understanding when the bar applies will give the command 
the power to prevent its application entirely. 



 

 

This statutory bar reads, 
 

The discharge...on the basis of an absence without authority from active duty for a continuous period of 
at least one hundred and eighty days if such person was discharged under conditions other than honora-
ble unless such person demonstrates to the satisfaction of the Secretary that there are compelling circum-
stances to warrant such prolonged absence... shall bar all rights of such person under laws administered 
by the Secretary based upon the period of service from which discharged or dismissed...  n557 

Unfortunately, as is often the case when analyzing the statutes and regulations controlling VA benefits, terms are 
often homonyms with similar meanings, yet critical differences. 

a. Basis for Discharge 

The first requirement for this statutory bar is that the unauthorized absence that forms the basis of the discharge 
must last for at least 180 continuous days.  n558 Because the separation authority controls the reasons  [*132]  for 
which a servicemember is discharged, a plain reading of the controlling statute, regulation, and current VA guidance 
indicates that the separation authority can prevent the application of this statutory bar by simply not basing the separa-
tion on a continuous period of unauthorized absence of 180 or more days.  n559 

Commanders initiating separation who wish to attempt to prevent application of this statutory bar can effectuate 
this intent by explicitly notifying the servicemember facing separation that a period of unauthorized absence of 179 days 
(or less) is the basis of the separation, regardless of the actual length of the unauthorized absence. The separation notifi-
cation should also state that the separation is based on absence without leave, and not desertion, and any other evidence 
of a longer unauthorized absence does not form any basis for the administrative separation.  n560 

Even if the commander initiating separation notifies the accused that a period of unauthorized absence of 180 con-
tinuous days or longer forms a basis for the separation, if the separation authority does not wish for the statutory bar to 
apply, all approval documentation should explicitly state that the discharge is based on a period of continuous unau-
thorized absence of 179 days or less, and that evidence of a longer period of absence was not considered.  n561 

In cases involving discharges in lieu of court-martial, both the accuser and separation authority appear to have the 
ability to prevent the application of this statutory bar. First, it appears that accusers who limit an Article 86, UCMJ 
specification to a period of 179 days or less will prevent application of this statutory bar.  n562 Because the charge 
sheet  [*133]  forms the basis for the separation for discharges in lieu of court-martial, limiting the length of the 
charged AWOL appears to eliminate all questions regarding the basis of the discharge.  n563 Second, in cases in which 
an accused is charged with a violation of Article 86, UCMJ, for a continuous period of at least 180 days, a convening 
authority may approve the request for discharge in lieu of court-martial with a finding that the separation is based on a 
period of unauthorized absence of more than 30 days, but less than 180 days.  n564 Sample language for inclusion in 
approvals of requests for discharge in lieu of court-martial is found at Appendix L-2.  n565 

b. Other Than Honorable 

The second requirement for this statutory bar is that the discharge be "under conditions other than honorable."  
n566 This is the only statutory bar for which a specific characterization of discharge is required for the statutory bar to 
apply. An OTH discharge characterization based, at least  [*134]  in part, on a continuous period of AWOL of at 180 
days will satisfy this element. 

For example, if a servicemember is given an OTH discharge pursuant to a discharge in lieu of court-martial, and 
one of the specifications on the charge sheet is for at least 180 days of AWOL, this requirement is satisfied.  n567 

This bar may also apply to a servicemember with a bad-conduct discharge adjudged at a special court-martial. 
While there is no explicit binding guidance to indicate whether or not the term "other than honorable" as stated in 38 
U.S.C. § 5303(a) includes approved BCDs that were originally adjudged at a special court-martial, one CAVC decision 
indicates it may. When analyzing 38 U.S.C. § 5303(e)(2)(A), a provision "enacted in 1977 in response to President 
Carter's clemency and discharge review and upgrade programs for Vietnam-era draft evaders and deserters," the court 
states that the provisions 
 

were specifically designed to prevent ... the award of benefits to Vietnam era benefits to Vietnam era 
veterans who had deserted (as indicated by an AWOL status of 180 days or more) and therefore, had re-



 

 

ceived OTH discharges or worse, but who subsequently had their original discharges upgraded under the 
amnesty programs.  n568 

 [*135]  Because 38 U.S.C. § 5303(e)(2)(A) uses the term "other than honorable," and the court states it is applica-
ble to those who "received OTH discharges or worse," one could argue that the term "other than honorable" as used in 
38 U.S.C. § 5303(a) has the same broader interpretation. 

In addition, in an October 2012 non-precedential decision that applied 38 U.S.C. § 5303(a) to a case in which a ser-
vicemember received a BCD at a special court-martial, the BVA held that a BCD adjudged at a special court-martial "is 
included under the purview of 'discharge under other than honorable conditions.'"  n569 On the other hand, Congress 
specifically used the term "other than honorable."  n570 It is not clear whether "other than honorable" is yet another 
confusing homonym that, in the application of 38 U.S.C. § 5303(a), encompasses both OTH and BCD discharges ad-
judged at special court-martial. The distinction, however, could be largely academic, as a combination of a regulatory 
bar and a statutory bar may serve as a complete bar to VA benefits for the period or periods of service that contain the 
misconduct. 

Even if the term "other than honorable" is determined to not include bad-conduct discharges, the regulatory bar for 
willful and persistent misconduct  n571 and the statutory bar barring the receipt of health care benefits for service-
members who receive punitive discharges  n572 could combine to preclude VA benefits in the same manner as a statu-
tory bar under 38 U.S.C. § 5303(a). The regulatory bar would serve to preclude the receipt of all VA benefits except for 
health care for service-connected disabilities,  n573 while Public Law 95-126 would preclude the receipt of VA health 
care.  n574 This combination of the regulatory bar and statutory bar to benefits could be more detrimental to the ser-
vicemember than  [*136]  application of the statutory bar found in 38 U.S.C. § 5303(a), as the latter includes an ex-
ception that the former does not. 

2. Exception: Compelling Circumstances 

If the servicemember can demonstrate "to the satisfaction of the Secretary that there are compelling circumstances 
to warrant such prolonged absence," this statutory bar to benefits will not apply. While VA has a duty to assist a former 
servicemember with developing a case,  n575 the statute places the burden on the claimant to demonstrate compelling 
circumstances.  n576 Even though the statutory burden of proof of "to the satisfaction of the Secretary" is vague, regu-
latory guidance provides numerous factors for VA benefits adjudicators to consider when applying this exception. Ad-
ditionally, the regulatory guidance provides a framework of considerations regarding what may be considered "compel-
ling." 

a. Service Exclusive of the Period of Prolonged AWOL 

When determining if compelling circumstances exist, benefits adjudicators must first consider the "[l]ength and 
character of service exclusive of the period of prolonged AWOL."  n577 For the exception to apply, "[s]ervice exclu-
sive of the period of prolonged AWOL should generally be of such quality and length that it can be characterized as 
honest, faithful and meritorious and of benefit to the Nation."  n578 Multiple additional periods of AWOL, for exam-
ple, can be used to find that the "service exclusive of the period of prolonged AWOL" is not honest, faithful and merito-
rious.  n579 This factor, however, is not  [*137]  dispositive. The "service exclusive of the prolonged AWOL" can be 
found to be "honest, faithful, meritorious, and of benefit to the nation," but if the remaining factors do not support the 
application of the exception, it will not apply.  n580 

b. Reasons for Going AWOL 

Second, benefits adjudicators must also consider the servicemember's "[r]easons for going AWOL" when deter-
mining if compelling circumstances existed.  n581 This broad analysis is both comprehensive and performed explicitly 
from the point of view of the claimant. 
 

Reasons which are entitled to be given consideration when offered by the claimant include family emer-
gencies or obligations, or similar types of obligations or duties owed to third parties. The reasons for go-
ing AWOL should be evaluated in terms of the person's age, cultural background, educational level and 
judgmental maturity. Consideration should be given to how the situation appeared to the person himself 
or herself, and not how the adjudicator might have reacted. Hardship or suffering incurred during over-
seas service, or as a result of combat wounds or other service-incurred or aggravated disability, is to be 
carefully and sympathetically considered in evaluating the person's state of mind at the time the pro-
longed AWOL period began.  n582 



 

 

Because the reasons for unauthorized absence are diverse and case-specific, and because there is little binding 
precedent on the topic, it is  [*138]  not feasible to craft additional guidance for what reasons are most likely to suc-
ceed when arguing compelling circumstances. A review of the BVA's decisions indicates that documentary evidence of 
the reasons for the AWOL can be persuasive.  n583 

Documentary evidence produced contemporaneously with or prior to the AWOL offense can be critical because the 
burden of demonstrating "to the satisfaction of the Secretary that there are compelling circumstances" rests on the 
claimant.  n584 The power to judge and weigh the evidence, however, remains with the VA claims adjudicator. 
"[N]either the statute nor the implementing regulation directs the adjudicator simply to accept any and all reasoning 
from a claimant. If so construed the claimant would impermissibly because the final adjudicator of his own claim."  
n585 Accordingly, documentary evidence to support a hard-luck story or understandable reason for an absence can 
eliminate any doubts of veracity. 

c. Valid Legal Defense 

Third, benefits adjudicators must determine whether "[a] valid legal defense exists for the absence which would 
have precluded a conviction for AWOL."  n586 Any such defense "must go directly to the substantive issue of absence 
rather than to procedures, technicalities, or formalities."  n587 Compelling circumstances can occur "as a matter of law 
if the absence could not be validly charged as, or lead to a conviction of, an offense under the Uniform Code of Military 
Justice."  n588 An applied  [*139]  example will help illustrate the application of the valid legal defense considera-
tion. 

Assume a first-term Army soldier is facing a court-martial charge for violating Article 86, UCMJ, for a continuous 
period of AWOL of 185 days. The accused has no defense for the first 175 continuous days of the charged AWOL. The 
accused, who is stationed at Ft. Sill, Oklahoma, surrendered to military authorities at Ft. Bragg, North Carolina, 175 
days after departing his unit. Because of administrative confusion between the units at Ft. Bragg and Ft. Sill, the ac-
cused stayed at Ft. Bragg for 10 days until he was flown back to his unit at Ft. Sill, Oklahoma. Mistakenly, the charge 
sheet lists the period of AWOL from the departure date until the date the accused returned to his unit at Ft. Sill, rather 
than the date that the accused surrendered to military authorities at Ft. Bragg.  n589 

No factually compelling circumstances exist. The accused simply didn't want to be at his unit. The unit was not 
scheduled to deploy or go to the field. A year prior, however, the accused suffered a back injury during a training acci-
dent. While the accused meets medical retention standards,  n590 and is therefore fit for duty, he has a permanent pro-
file, and will likely need continuous treatment for spasms and other related back conditions. 

To avoid possible confinement and the federal convictions that result from a general or special court-martial con-
viction, the accused chooses to submit a request for discharge in lieu of court-martial.  n591 The case is not yet referred 
to court-martial.  n592 While the accused will have to admit that he "is guilty of the charge(s) or of a lesser included 
offense(s) therein contained which also authorizes the imposition of a punitive discharge,"  n593 there is no require-
ment to make the admission more factually specific. In this case, if the accused uses this blanket admission  [*140]  
and is given an OTH discharge, and does not maintain any documentary evidence to show that his period of AWOL was 
only 175 days, the accused may be mistakenly statutorily barred from receiving benefits, as there may not be documen-
tary evidence to the contrary. 

An astute defense counsel can prevent this statutory bar from applying by demonstrating to the Government that the 
length of the AWOL is not properly charged. A government counsel should then amend the charge sheet, as it will form 
the factual basis for the discharge upon which the statutory and regulatory bars will depend. If a government counsel, 
accuser, or convening authority refuses to amend the charge sheet, the accused should not admit to the full period of the 
AWOL in the request for discharge in lieu of court-martial. In fact, the accused should specifically disclaim guilt for the 
length of time for which he was not AWOL.  n594 The accused should also save all documentation showing the shorter 
length of the AWOL. Having such documentation will assist VA benefits adjudicators in properly applying the valid 
legal defense exception to the statutory bar for a continuous AWOL of at least 180 days with an OTH discharge. 

d. Confusing Interaction Between Statutory and Regulatory Bars 

If VA determines that the statutory bar for a continuous period of AWOL of at least 180 days does not apply in a 
particular case, whether or not the regulatory bars to benefits under 38 C.F.R. § 3.12(d) remain applicable may depend 
on the reason that the statutory bar does not apply.  n595 This inconsistency appears to be largely the result of confu-
sion surrounding how and when the compelling circumstances exception should apply. 



 

 

If the statutory bar does not apply because the length of the AWOL was less than 180 days, the CAVC has consist-
ently indicated that other regulatory bars to VA benefits still apply.  n596 Two regulatory bars  [*141]  commonly 
applicable to AWOL cases include (1) acceptance of an undesirable discharge to escape trial by general court-martial,  
n597 and (2) willful and persistent misconduct.  n598 In Winter v. Principi, the CAVC held that when the statutory bar 
for AWOL was inapplicable because the 32-day AWOL did not meet the 180-day threshold, the regulatory bars under 
38 C.F.R. § 3.12(d) were applicable.  n599 In Emory v. West, a non-precedential decision, the CAVC barred the former 
servicemember from VA benefits based on the regulatory bar for willful and persistent misconduct after stating that the 
provisions surrounding the statutory bar do not apply because "like the appellant in Winter, [] Mr. Emory's other than 
honorable discharge was not the result of being AWOL for 180 continuous days. . . ."  n600 

If the statutory bar does not apply because VA finds that there were compelling circumstances, however, the ap-
plicability of the regulatory bars is not clear. In a September 2012 decision, the BVA found that compelling circum-
stances existed in a case for which a servicemember was administratively separated for a 539-day period of AWOL.  
n601 Despite the fact that a bar for willful and persistent misconduct was potentially permissible,  n602 the BVA 
states, "As the Board has found compelling circumstances for the appellant's prolonged AWOL, it cannot be found that 
such prolonged AWOL is considered willful and persistent misconduct."  n603 This assertion that a finding of compel-
ling  [*142]  circumstances precludes a finding of willful and persistent misconduct is not supported by any binding 
law, regulation, or legal precedent. When combined with the sometimes inconsistent application of the compelling cir-
cumstances exception, confusion results. 

At times, the BVA has applied or performed a compelling circumstances analysis even when it does not appear to 
be applicable.  n604 The CAVC has indicated multiple times that "the compelling circumstances exception applies only 
to absences without leave for a continuous period of at least 180 days."  n605 The BVA has also stated, "[E]ven if the 
Board were to accept the Veteran's statements surrounding the circumstances of his unauthorized absence as credible, 
the 'compelling circumstances' exception applies to 38 C.F.R. 3.12(c), which is not applicable here."  n606 Nonethe-
less, the BVA has recently used the compelling circumstances exception as a method to grant benefits in cases in which 
the statutory bar was inapplicable because the servicemember was not absent for 180 days. In one case involving just a 
30-day AWOL, the BVA performed an extensive compelling circumstances analysis to grant benefits in the case.  n607 

 [*143]  e. Recommendations for Change 

Eliminating this inconsistent application of the compelling circumstances exception should be a priority for VA. 
This can be done by implementing one of two simple changes. 

First, for AWOL-based discharges, VA should consider applying the compelling circumstances exception to all 
regulatory bars to benefits found in 38 C.F.R. § 3.12(d). In other words, VA claims adjudicators should perform a com-
pelling circumstances analysis for any AWOL offense that forms the basis for a discharge. The regulatory change would 
be simple. VA could move the compelling circumstances language found in 38 C.F.R. § 3.12(c)(6) to a new subsection 
that covers both statutory and regulatory bars. The new subsection would then state that if the circumstances surround-
ing the AWOL are compelling, the AWOL offense should not be used as a basis to deny benefits. By doing this, VA 
would eliminate any confusion regarding how to apply the regulatory bars found in 38 C.F.R. § 3.12(d) after finding 
that the circumstances surrounding the AWOL were compelling. This change would also prevent the potentially coun-
ter-intuitive and unfair situation that arises when a former servicemember with a continuous period of AWOL of at least 
180 days is able to argue compelling circumstances, and if successful, prevent the application of regulatory bars, yet a 
servicemember with a continuous period of AWOL of 179 days or less has no such vehicle.  n608 

Second, if the compelling circumstances exception is not expanded, VA could eliminate this confusion by provid-
ing guidance on the legal impact of compelling circumstances on the regulatory bars found in 38 C.F.R. § 3.12(d). De-
termining that the regulatory bars to benefits may still apply would be logically consistent, easy to apply, and still pro-
vide the former servicemember a significant benefit even if a regulatory bar applies when the statutory bar does not. 
Because regulatory bars to benefits under 38 C.F.R. § 3.12(d) do not bar receipt of VA health care for service-connected 
disabilities,  n609 a servicemember would be  [*144]  motivated to eliminate the statutory bar to benefits even if a 
regulatory bar still applies. An applied example will illustrate this concept. 

Assume a first-term Army soldier returned to his unit after a continuous 180-day AWOL. Upon his return, the unit 
preferred court-martial charges.  n610 After an Article 32 hearing,  n611 the case was referred to a general 
court-martial.  n612 A sanity board pursuant to RCM 706 determined that the accused possessed the requisite mental 
responsibility for the offense and to stand trial.  n613 After the case is referred, the accused requested a discharge in 



 

 

lieu of court-martial.  n614 The discharge in lieu of court-martial was granted, and the accused received an OTH char-
acterization of service. 

After separation from the Army, the accused applies for VA benefits, as he wants VA health care treatment for 
knee and back injuries sustained during military training accidents. As part of his application, he explains the circum-
stances surrounding his AWOL, which the VA find compelling. Accordingly, VA determines that the statutory bar for 
AWOL of a continuous period of 180 days does not apply. 

Even though the statutory bar does not apply, as VA finds the circumstances compelling, the applicability of the 
regulatory bars to benefits for acceptance of an undesirable discharge to escape trial by general court-martial  n615 and 
willful and persistent misconduct  n616 remains unsettled. Because the case was already referred to general 
court-martial, the regulatory bar for acceptance of an undesirable (OTH) discharge to escape trial by court-martial ap-
pears to be squarely applicable. Additionally, despite the circumstances surrounding the AWOL being compelling, both 
the CAVC, in a precedential decision, and the BVA, in non-precedential decisions, have repeatedly found that AWOL 
of 30 days or more is willful and persistent misconduct.  n617 Additionally, the sanity board, which found the accused 
sane, would  [*145]  possibly influence a VA determination regarding whether the accused was insane.  n618 

If VA issues guidance that the regulatory bars are still applicable, this former servicemember would still be moti-
vated to eliminate the application of the statutory bar to benefits, even if one of the regulatory bars applies. Because 
regulatorily-barred servicemembers are not barred from receiving VA health care benefits for service-connected inju-
ries,  n619 eliminating the applicability of the statutory bar would eliminate the bar to VA health care for the service-
member's service-connected knee and back injuries. If VA holds that the regulatory bars are inapplicable, however, and 
VA does not make the compelling circumstances exception apply to all statutory bars, a strange phenomenon that possi-
bly rewards longer duration AWOLs would arise. 

3. Practical Advice 

When analyzing AWOL cases, commanders, judge advocates, and servicemembers facing adverse separation 
should not forget certain critical considerations. Properly understanding these overarching variables will assist each in 
making fully-informed decisions. 

First, for the servicemember, it is almost always advantageous to eliminate all potential bars to VA benefits. While 
the compelling circumstances exception appears to give a potential avenue to benefits for servicemembers with contin-
uous AWOLs of at least 180 days that is not available to those with shorter AWOLs, there is no guarantee that VA will 
find the servicemember's circumstances to be compelling. Servicemembers are also ineligible for VA benefits, to in-
clude care for service-connected disabilities, while eligibility issues are working their way through VA's administrative 
claims and appeals processes.  n620 There is also no guarantee that VA will not apply seemingly applicable regulatory 
bars to benefits, even if the statutory bar does not apply. A defense counsel should not advise a potential client to extend 
his or her AWOL to 180 days to take advantage of the compelling circumstances exception. Not only is doing so likely 
ethically impermissible, as it  [*146]  potentially advises a servicemember to increase their criminal culpability,  n621 
but it also relies upon a tenuous, unsettled, and illogical application of current VA-related statutory and regulatory 
guidance. 

Second, commanders and judge advocates should always advise servicemembers facing separation for AWOL how 
to most effectively apply for benefits. The exception for insanity provides a legal right to VA benefits,  n622 and the 
exception for compelling circumstances may practically result in the receipt of full or partial VA benefits.  n623 While 
no hard statistics exist, servicemembers who are able to present documentation made contemporaneously with the rea-
sons for a determination of insanity or compelling circumstances are almost always more successful than those who rely 
only on their own testimony.  n624 
 
IX. Regulatory Bars to Benefits Under the VA Character of Service Evaluation 
 
A. A History of Innovation and Stagnation 

Chapter 38 of the Code of Federal Regulations contains five regulatory bars to VA benefits under the COS review 
process: 
 

(1) Acceptance of an undesirable discharge to escape trial by general court-martial; 
(2) Mutiny or spying. 



 

 

(3) An offense involving moral turpitude. This includes, generally, conviction of a felony. 
(4) Willful and persistent misconduct. This includes a discharge under other than honorable conditions if 
it is determined that it was issued because of willful and persistent misconduct. A discharge because of a 
minor offense will not, however be considered willful and persistent misconduct if service was otherwise 
honest, faithful and meritorious. 
 [*147]  (5) Homosexual acts involving aggravating circumstances or other factors affecting the per-
formance of duties. Examples . . . include child molestation, homosexual prostitution, homosexual acts or 
conduct accompanied by assault or coercion, and homosexual acts or conduct taking place between ser-
vice members of disparate rank, grade, or status when a service member has taken advantage of his or 
her superior rank, grade, or status.  n625 

These bars collectively enable adjudicators to determine the threshold question of whether the ex-servicemember is 
an eligible "veteran," in the sense that he or she performed service "under conditions other than dishonorable."  n626 
These bars, unlike some of the statutory bars listed above, rely upon character of discharge. If the servicemember's dis-
charge was honorable or general, then that determination is binding on VA, and these bars do not apply.  n627 

The second bar needs no discussion. A conviction for mutiny or spying, as noted in Part V.C, will not only bar 
benefits for the current period of service, but "reach back" and bar benefits for earlier periods of honorable service. An 
administrative separation for mutiny or spying with no conviction would not have this "reach back" effect. The fifth bar 
will not be discussed in this article based on the paucity of appellate decisions on this issue.  n628 

 [*148]  This terminology reflects a range of circumstances besides the receipt of a DD. Congress could have lim-
ited the analysis solely to one type of punitive discharge characterization from a general court-martial, yet, here, it pur-
posely broadened the scope of circumstances under review.  n629 Although the statute prohibits VA benefits for troops 
adjudged a DD, the "conditions other than dishonorable" standard created a fixed rule requiring VA to review all dis-
charges that are not honorable, regardless of how many types would come to exist in the years following the enactment 
of the Servicemens' Readjustment Act of 1944 (1944 SRA).  n630 

1. The Era of Ingenuity 1944-1948 

To fully understand the scope of the COS review, it is necessary to consider the historical backdrop surrounding the 
1944 SRA, as well as the objectives of the legislators who enacted the statute. In 1943 and 1944, when the Congress laid 
the Act's groundwork, the military justice system depended upon the Articles of War and commanders, for the most part, 
applied discipline in an inconsistent and often harsh manner.  n631 Although  [*149]  the Second World War wit-
nessed two million courts-martial, commanders and panel members retained many of the offenders for the war effort. In 
some cases, theater commanders encouraged their subordinates to avoid courts-martial punishments that would deprive 
the services of a fighting man on the front lines.  n632 

During the War, many servicemembers evaded punishment altogether, and legislators became concerned over two 
groups that might eventually apply for VA benefits notwithstanding their misconduct: 1) those servicemembers who 
should have been court-martialed and dishonorably discharged but were not for the sake of command expediency;  
n633 and 2) servicemembers who feigned illness in order to evade tough duty.  n634 Regarding the first group, the 
drafters of the 1944 SRA considered five groups of offenders unworthy for VA benefits, including hospitalization, due 
to their misconduct: 
 

1. Servicemembers who went "over the hill"; 
2. those who engaged in Absence Without Leave or Desertion; 
3. "chronic" drunkards; 
4. those who committed larceny or murder only to be arrested and convicted and/or imprisoned by civil-
ian authorities; and 
5. those discharged under Blue conditions "merely because the Army wanted to get rid of them and did 
not want to take the trouble to court-martial them and give them what they deserved--a dishonorable 
discharge."  n635 

 
For the second group, psychiatrists of the time were generally concerned that malingerers would not only avoid hazard-
ous duty, but would attempt to use the feigned illness as a basis to collect pension and other benefits reserved for veter-
ans who were wounded under the most meritorious of circumstances.  n636 Using the interchangeable terms of "gold-
bricking,  [*150]  faking, or malingery," legislators followed the military psychiatrists' lead and sought to develop a 



 

 

benefits framework that would enable VA adjudicators to detect this most "elusive" group and terminate financial re-
wards for their deception.  n637 In line with these concerns, congressional floor debates and other statements of intent 
provide insight into the underlying purposes of the 1944 SRA's COS process and the regulatory standards that simulta-
neously emerged with its passage. 

The congressional documents identified a major concern that prior benefits rules were unclear regarding DDs. 
While the former statute precluded nearly all benefits to anyone who had not been discharged under honorable condi-
tions, a loophole permitted recipients of DDs to obtain hospital care.  n638 In clarifying the standard to eliminate all 
benefits for DD holders, the congressmen expounded on their primary goal in the COS process exemplifying the just 
deserts theory of misconduct. Noting that the law "permits most unworthy cases to be hospitalized often to the detriment 
of persons honorably discharged or discharged under conditions other than dishonorable," the drafters of the Act auto-
matically barred DD holders to ensure "hospital facilities . . . [would] be maintained for veterans whose service was 
honest and faithful or otherwise meritorious."  n639 Continuing along similar retributive lines, Congress also targeted 
malingerers who had not been subject to court-martial. Speaking for the members of the committee that drafted the COS 
provision, Senator Bennett Champ Clark took to the Senate floor and explained, 
 

The people who drew this act, and particularly the people who worked on this provision, are almost 
without exception fellows who have actually had the experience of going up against the guns themselves. 
We are more interested than anyone else could possibly be in keeping the gold-brickers, the cof-
fee-coolers, the skulkers, and  [*151]  the criminals, the bad soldiers and bad sailors and bad marines, 
off the benefit rolls.  n640 

The COS process that Congress developed represented foresight and ingenuity considering the state of military jus-
tice and discipline in the existing discharge system. In 1944, discharges resembled a palette of three colors and corre-
sponding characterizations: The Honorable Discharge was white; both discharges Without Honor and Uncharacterized 
Discharges were blue; and the DD was yellow.  n641 The Blue Discharge originated in 1916 to replace the administra-
tive discharge known as "Uncharacterized."  n642 By collapsing both Without Honor and Uncharacterized categories 
into one Blue Discharge, this administrative characterization represented a wide variety of circumstances--egregious 
misconduct on the one hand, and poor performance on the other. During its lifespan between 1916 and 1947, the Blue 
Discharge garnered criticisms from even VA for its failure to distinguish the nature and severity of one's service-related 
behavior.  n643 

In the face of this dilemma, Congress created the COS process in 1944 with two goals in mind. Chiefly, the deter-
mination acted as a check on command discretion to weed-out unworthy servicemembers whose Blue Discharges fell on 
the more egregious end of the spectrum of misconduct. Along with the primarily retributive objective, the legislators 
also acknowledged a compassionate secondary objective to identify individuals at the opposite end of the misconduct 
spectrum whose Blue Discharges represented a harsh response to mere unsuitability for service or negligent perfor-
mance of duties. Senator Clark confirmed, "I don't think anyone wants to penalize boys who lied about their age in or-
der to enlist, or who did something else of that sort, or, certainly, men who were discharged because of a lack of apti-
tude for military service."  n644 Considering how the creation of a Uniform Code of Military Justice did not come until 
1950, six full years after the  [*152]  enactment of the 1944 SRA,  n645 Congress's oversight mechanism--its own 
detached VA court of appeals for recipients of Blue Discharges--was unprecedented. At a 1971 congressional hearing, 
VA's Director of Compensation, Pension, and Education Services shared his understanding of the Congress's intent in 
developing the COS process: "that there be someone set apart from the environment of the military which is under the 
pressure to make a decision and get the man out to arrive at a decision in a calmer atmosphere based on all of the mili-
tary records available."  n646 The process was sophisticated enough to allow for the attainment of divergent retributive 
and compassionate goals during the same review. 

2. The Era of Neglect: 1947-Present 

No doubt, in the initial years following the enactment of the 1944 SRA, the COS process functioned as intended. 
Most of the adjudicators were familiar with standards of military discipline and discharge, themselves living at a time of 
conscription and overseas service, enabling adjudicators to reach fairly consistent determinations that reflected "general 
rules" of practical application.  n647 But this state of reliability existed when the military justice system remained fro-
zen in its 1944 color-coded infantile state. Over time, as the UCMJ came into being, and discharge practices evolved 
after undergoing strict scrutiny from investigatory committees,  n648 each new category of discharge presented un-
foreseen dilemmas that quickly outgrew the limited punitive pallet. 



 

 

The first significant change occurred with the abolition of the Blue Discharge and its bifurcation into the General 
and Undesirable Discharges in 1947.  n649 This change was the military's first official acknowledgement since 1916 
that some gradations of administrative separation were far less noble and meritorious than others. The UDs  [*153]  
were reserved for misconduct or unfitness while the General Discharges were reserved for unsuitability--non-deliberate 
failures to conform one's conduct during military service.  n650 Because the General Discharge was still under honora-
ble conditions, as compared with the UD, the new categories presented additional unanswered questions within the COS 
process. 

The next major development was the Army's adoption of the BCD in 1948.  n651 Although the BCD existed in the 
Navy since 1885,  n652 its widespread adoption by the Army occurred for specific reasons. The War Department be-
lieved that panels too often adjudged the DD for relatively minor misconduct and that they should have an intermediate 
option reserved for less serious offenses. In Brigadier General Hubert D. Hoover's explanation to a congressional com-
mittee, he observed that the BCD was a lesser degree of punishment than a DD and "appl[ied] particularly to the mili-
tary type of cases, as distinguished from the felony-type cases."  n653 Other than this, the two characterizations had 
few differences.  n654 This monumental change in military justice infused more unanswerable questions in the existing 
COS framework. 

The effects of entirely new discharge characterizations that Congress never contemplated during the enactment of 
the 1944 SRA resulted in a dilution of the general standards that adjudicators adopted to address the tri-color discharge 
system. In his testimony before a congressional committee, VA Associate General Counsel Philip V. Warman explained 
the effects of these sea changes in military justice: 
 

[N]obody really fixed what kind of discharge the service is going to give. I think it started back in World 
War II. Fundamentally we were starting with an honorable discharge and dishonorable discharge. Then 
they came up with the blue discharge. . . . It was when they got into  [*154]  these twilight zones re-
sulting in all of the various grades of discharges, which even now vary between the services, it would be 
different [and problematic].  n655 

 
By 1948, once these major changes had taken effect, and in the coming years through the present, each adjudication 
within VA's COS framework represents a visit to the Twilight Zone, where resulting determinations are often as unpre-
dictable and implausible as episodes of Rod Serling's critically-acclaimed television series by the same name.  n656 

Although criticisms of the COS process never reached the rumored fifth dimension of sight, sound, and mind,  
n657 they frequently touched upon the adjudicators' ambiguous and undefined guidelines and inconsistent results. In 
1952 Navy Captain W.C. Blake surveyed VA regional offices and concluded that "it is not possible to lay down any 
hard and fast rules" for the manner in which VA would evaluate discharges during the COS process.  n658 In 1961, 
Navy Lieutenant Donald Brown similarly observed, "unfortunate though it may be[,] no clear guidelines can be formu-
lated concerning the effects" of discharges reviewed under the COS process.  n659 This was largely the case because 
each major regulatory bar to benefits is stated in so "sufficiently indefinite [a manner] that its application may vary 
among the different Veterans' Administration field activities and adjudication units."  n660 In 1971, VA Associate 
General Counsel Warman acknowledged that VA adjudicators were still reaching inconsistent results in COS determi-
nations regarding similarly-situated applicants.  n661 

Congressional hearings raised serious concerns regarding the lack of consistency in the application and outcomes of 
VA adjudicators' evaluations. Representative Richard White questioned whether an adjudicator could "take case A of an 
individual and male a different decision than [he or she] would in case B of the individual who has done  [*155]  ap-
proximately the same thing."  n662 As he heard more unsettling responses about the lack of objective standards, he 
explained his fear that an adjudicator might consider "persistent jaywalking" as sufficient to trigger the regulatory bar 
for willful and persistent misconduct, thus straying from Congress's intent by substituting subjective personal-
ly-determined adjudicatory criteria.  n663 In response to the concerns raised, Committee Chair Charles E. Bennett 
voiced the desire for servicemembers to know the results of their VA benefits determination at the same time as separa-
tion, rather than leaving the decision to some uncertain future "behind-the-scenes gray area."  n664 Although a senior 
VA official explained that minor offenses were exceptions to the regulatory bar for willful and persistent misconduct, 
the witness regretfully admitted there was no codified summary of qualifying offenses that meet the exception.  n665 In 
the process of criticizing the VA's COS process, Chairman Bennett not only pondered why the public had not com-
plained more frequently about this dilemma, but left the VA Director of Compensation, Pension, and Education Ser-
vices and the Associate General Counsel with these sobering words at the conclusion of the hearing: 



 

 

 
[C]onsidering the leeway that you have, I think you are to be congratulated on the small amount of flak 
generated, because you never hear any flak from it. Perhaps it is because a lot of people don't know about 
it . . . . It is a very fuzzy statutory situation and the fact that  [*156]  you have had so little criticism of it 
I think we must say is a compliment to the VA.  n666 

 
While others have suggested similar concerns about public confusion, which could explain the lack of support for any 
reforms,  n667 the absence of concern or outrage likely stems more from the theory of just deserts which cares little for 
the rocky road of a social outcast who presumably earned his or her station in life.  n668 

Today, standards unchanged since 1944 continue to result in widely inconsistent results. Although the 1971 con-
gressional hearings raised many questions and signaled the need for elimination of the Military Misconduct Catch-22, 
the situation has only grown worse over time. Today, some veterans advocates who frequently work with the COS pro-
cess criticize VA adjudicators for routinely failing to understand or apply their own regulatory guidelines when making 
these vital determinations.  n669 It appears that VA's adjudicators are not necessarily as versed in the law as a senior 
VA official proclaimed them to be.  n670 During the 1971 hearings--and now--no one knows precisely how many COS 
applications have been filed or denied at VA regional offices, or appealed at the BVA.  n671 

In a reported 1954 court-martial case, one prosecutor argued to the military panel members, "it is up to the discre-
tion of the Veterans Administration as to whether the man is deprived of benefits under the GI Bill when he receives a 
bad conduct discharge from a special. And, in most cases, they decide in favor of the man so that he receives a large  
[*157]  portion of the benefits."  n672 However, it is impossible to determine whether his observation of "most cases" 
was the byproduct of advocacy or research. In the early '70s, a general denial rate of 93 percent for applicants with 
stigmatizing discharges led researchers to believe there was "an unwritten presumption that the services impose bad 
discharges only for acts of moral turpitude or persistent and willful misconduct, because VA hardly ever comes to any 
other conclusion."  n673 By 1976, shortly after the 1972 high of 40,000 servicemembers discharged with Undesirable 
characterizations,  n674 researchers reported that "the VA . . . denied benefits to nearly all those with Undesirables."  
n675 In the '90s, attorney David Addlestone shared only a slightly higher estimate than the 93 percent denial statistic 
with an estimate in the comprehensive Military Discharge Upgrading Manual that VA adjudicators approved only ten 
percent of COS applications on a national average.  n676 A 2006 USA Today article notes an average denial rate of 
"eight out of 10 veterans who received bad-conduct discharges" between 1990 and September 2006.  n677 

While one noted VA psychiatrists assumes an eligibility number closer to zero based on his experience treating 
veterans for PTSD,  n678 a former senior adjudicator who worked in VA's Los Angeles Regional Office from 2002 to 
2008 estimates that she and her peers denied more applications than they granted, but only by a slight margin.  n679 It 
is unknown whether her experience is generalizable beyond that office because VA simply does not keep statistics on 
initial applications or appeals, and therefore grant and denial rates for these types of claims are not available. Most 
comprehensively, in 2007, the Veterans' Disability  [*158]  Benefits Commission attempted to obtain a figure by ex-
amining various data from VA's massive records repository, the Beneficiary Identification and Records Locator Sub-
system. From the records, the Commission concluded that 28,459 applicants undergoing administrative adjudication 
were deemed to be discharged under honorable conditions. Contrastingly, 100,781 applicants were "determined by VA 
as having dishonorable discharges for VA [benefits entitlement] purposes."  n680 

Whatever the actual approval rate is for COS applications, the general consensus safely concludes that a majority of 
ex-servicemembers with stigmatizing discharges are being denied health care benefits based on statutory and regulatory 
provisions that were never updated to reflect monumental changes in the military justice system. The absence of clear 
definitions in VA regulations lends to VA adjudicators' subjective interpretations. As Representative Bennett noted in 
1971, society should rightfully expect more when a man's future--and perhaps over "$ 100,000 worth of bene-
fits"--hangs in the balance.  n681 Accordingly, it is worth considering VA's response when confronted with the concern 
that its adjudicators might be denying necessary benefits to similarly situated veterans on a whim, especially when 
many sustained combat-related health conditions. 

3. VA's Response to Congressional Concerns Over the COS Process 

VA legal representatives offered a two-fold response during the 1971 hearings to justify recurring subjective and 
inconsistent determinations in the denial of benefits during the COS process: 1) no one lobbied for change or raised any 
concerns about perceived injustice; and 2) despite multiple opportunities for Congress to revamp the COS standards, it 
declined to do so on each occasion.  n682 In a detailed discussion paper and  [*159]  at the hearings, representatives 



 

 

of the VA General Counsel's Office reasoned that the absence of congressional interest or action must mean that the 
issue of arbitrary COS determinations was unimportant or unnecessary to address.  n683 Ironically, had the speakers at 
the hearings merely looked down the halls of the neighboring congressional office buildings or the Pentagon on any 
given day, they would have observed intensive efforts to reform the military's discharge review process.  n684 The 
major reason provided for increasing the due process protections for servicemembers undergoing involuntary separation 
was the fact that they could lose VA benefits eligibility as a result of OTH discharges issued by separation boards.  
n685 

Apparently, no one has seriously examined VA's COS process; like the Judge Advocates General (TJAGs), senior 
military policymakers, and legislators at the 1971 hearings, many modern public officials assume that VA adjudicators 
consistently use sound and objective standards, accord VA benefits applicant proper due process, and recognize the 
magnitude of the task at hand. The then-Air Force Judge Advocate General, Major General James S. Cheney, testified 
that he presumed all of VA's COS determinations were based on objective standards outlined in statutes.  n686 For 
example, after confirming that he "couldn't describe for [the congressman] what the internal procedures of the VA are,"  
[*160]  Major General Leo Benade, Deputy Assistant Secretary of Defense for Military Personnel Policy, reasoned, 
"[h]opefully the Veterans' Administration would utilize the same standards in evaluating [different COS] cases and 
reach the same decision if the pattern of conduct is the same."  n687 Yet, sadly, like most commanders who read 
through the widely distributed charts indicating the "T.B.D." nature of COS determinations,  n688 these senior officials 
guessed wrong. General Benade's frank explanation for his lack of knowledge regarding VA's COS process was simply, 
"The Department of Defense is not consulted in these cases."  n689 Consequently, one of our key recommendations for 
maintaining accountability and responsibility over the COS process is frequent information communication across or-
ganizational divides, especially at the unit commander-regional office level through the use of commanders' statements 
of intent in transmittal and initiation documents. 

With the historical backdrop of the COS process in mind, the following section moves from the problem of a time 
machine stuck on 1944 when it comes to frameworks for administrative discharge to a related outgrowth; two of the 
most ambiguous regulatory bars to benefits. 
 
B. The Two Most Problematic Regulatory Bars: Moral Turpitude and Willful and Persistent Misconduct 

The two regulatory bars for moral turpitude and willful and persistent misconduct emerged at the same time as the 
1944 SRA,  n690 and  [*161]  reflected a number of concerns raised by the legislators during their COS hearings.  
n691 Along these lines, adjudicators adopted certain interpretive rules that observers referenced as "general" guidelines 
concerning the application of each standard in practice.  n692 Understanding the distinct interpretive nuances of each 
of these phrases reveals how both of these regulatory bars invite indeterminate decisional outcomes. When the General 
Counsel, the BVA, and the CAVC have attempted to define these terms with respect to misconduct occurring while the 
servicemember was in the military, they have consistently bypassed military law, opting instead for generic civilian 
definitions in sources like Black's Law Dictionary, which is often the sole source consulted.  n693 For example, in 
tackling the meaning of the term "moral turpitude" in the most recent 1987 precedent opinion, the VA General Counsel 
turned to its uses in legal practice areas ranging from professional responsibility to immigration.  n694 Among the 
sources it consulted, not one touched on the multiple military standards that have implemented this term.  n695 

In contemplating the language differences between VA and the Department of Defense, there is a definite gulf. 
Critics of the regulatory  [*162]  bars say they "don't appear to have been written by anyone familiar with basic con-
cepts of criminal law."  n696 This may be a result of the distinct cultural differences between these two organizations 
which often operate in spite of one another rather than collaboratively. As former VA General Counsel Paul J. Hutter 
explains, optimal results come only when the agencies are able to use a common language that bridges the expanse of 
the Potomac River.  n697 Although VA evaluators have relied primarily on nonmilitary standards, they will be aided 
by knowledge of the military's own definitions. Because the COS process depends entirely on the failure of a service-
member behave within the context of the unique military setting, it seems obvious that military legal standards, refined 
over the years, should achieve parity and priority in the COS process over terms arising from less regimented and de-
manding civilian environments. For this reason, after discussing the current approaches and their pitfalls, the sections 
below will highlight civilian and military legal approaches that will surely improve interpretive rubrics. 

1. Offenses of Moral Turpitude Under 38 C.F.R. § 3.12(d)(3) 

The notion of moral turpitude dates back to its first use in the 1809 case Brooker v. Coffin.  n698 It was a New 
York civil action for slander in which the plaintiff sued the defendant for making statements that she was a prostitute.  



 

 

n699 The term's first legal use related to behavior that was not even criminal but, instead, which violated standards of 
decency from one citizen to another.  n700 A century later, the 1909 Idaho case In re Henry established the most com-
mon conception of the general concept of moral turpitude as "an act of baseness, vileness, or depravity in the private 
and social duties which a man owes to his fellow man, or to society in general contrary to the accepted and customary 
role of right and duty between man and men."  n701 In line with this definition, moral turpitude  [*163]  has largely 
been judged according to the statutory elements of the offense, rather than the offender,  n702 representing the notion 
that some behaviors are inherently deplorable to warrant liability for a breach of a duty and resulting punishment.  n703 

In the 1930s, the U.S. Attorney General adopted a definition of moral turpitude that incorporated some of Henry's 
language, indicating that it is "anything done contrary to justice, honesty, principle, or good morals" and "an act of 
baseness, vileness, or depravity."  n704 Despite such attempts, it has been impossible to define a single concept appli-
cable to all cases: 
 

What can be learned from the variety of definitions is that moral turpitude means slightly different things 
to different judges. The term is non-descriptive. It seems appropriate to liken the test for ascertaining 
whether a crime involves moral turpitude to Justice Stewart's famous test for obscenity--"I know it when 
I see it." . . . . Perhaps judges inherently know when a crime involves moral turpitude.  n705 

 
Since Brooker and In re Henry, different organizations, legislatures, and courts adopted the term in areas besides tort 
law. A 1936 law review article identified more than five other legal frameworks for the moral turpitude standard, in-
cluding removability of aliens, disbarment of attorneys, professional discipline cases involving doctors and dentists, in 
rules for impeaching witnesses' credibility based on prior convictions, and in sentencing enhancements for prior con-
victs.  n706 Just as the meaning of the term differed between each legal domain in earlier  [*164]  studies,  n707 it 
remained elusive after 1936,  n708 and remains so through the present day.  n709 

VA's standard for moral turpitude reflected divergent rules in civilian courts when it adopted the 1944 regulatory 
bar.  n710 Even though misconduct by servicemembers in the context of VA benefits is unique from the other legal 
practice areas, and would necessarily differ based on the military's implementation of the term in its military justice 
provisions,  n711 VA's implementation of the term incorporated some of the universal problems that the term faces in 
any legal domain. Foremost among these problems, the moral turpitude standard is susceptible to subjectivity, bias, and 
ambiguity because it necessarily raises questions of morality, a conception that has personal meaning for adjudicators 
separate from the societal context.  n712 Whether in the context of VA benefits or any other legal domain, individuals 
applying the standard must develop certain objective measures to prevent inevitable interpretive pitfalls.  n713 The 
next Part's analysis of VA's standards reveals only a small amount of guidance, coupled with the absence of needed 
protective measures. 

 [*165]  a. VA's Current Regulatory Standards for Offenses Involving Moral Turpitude 

The regulatory "character of discharge" bar for moral turpitude appearing in 38 C.F.R. § 3.12(d)(3) states: "It is a 
bar to benefits that the servicemember engaged in offenses of moral turpitude; including generally conviction of a felo-
ny."  n714 Because the regulation does not describe specific offenses that fall within VA's definition of the term, in line 
with historical accounts, many VA adjudicators at both the "national and regional offices" were completely unable to 
"offer any definition" for the term at the most general level, lending to the concern that the definition is "[W]hatever the 
person ruling on the request for benefits decided."  n715 Despite specific definitions, the short provision in the Code of 
Federal Regulations contains at least four significant elements offering some degree of guidance. 

i. Offense 

First, the term "offense" is distinguishable from a "crime," which the Congress has used other enactments, such as 
the Immigration and Nationality Act, to define only those offenses that had resulted in an adjudicated conviction.  n716 
This is important to military justice practitioners because it means that the bar equally applies to discharges resulting 
from administrative separations that did not result in a conviction or require the high level of due process applied to a 
court-martial. While the regulation does not specifically define an "offense," at the very least, it suggests a wider range 
of behaviors than "crimes." Some jurisdictions, for example, note that public offenses are those which can result in fines 
from political subdivisions of states, even if they cannot ultimately result in a term of imprisonment.  n717 Common 
law notions of moral turpitude also support the interpretation that qualifying offenses can include punishments less se-
vere than incarceration. 

 [*166]  ii. Moral Turpitude 



 

 

Morality has a meaning rooted outside of the law. In 1987, the VA General Counsel issued a binding legal opinion 
in which he offered a concise definition of the term, defining moral turpitude, in part, as a willful and wrongful act 
"which gravely violates accepted moral standards"  n718 The use of this terminology, even for VA, signifies a societal 
standard which will necessarily change over time because American values are never fixed: "The morals of a nation are 
constantly shifting, and it is concededly difficult for the administrative agencies to determine morality at a given time."  
n719 Some examples of shifting standards of morality involve "consensual anal sex between heterosexual adults, con-
sensual homosexual sodomy, and abortion," which had all been defined as crimes of moral turpitude, but which are no 
longer criminal.  n720 Without some sort of objective measure to address this inevitable pitfall, many characterize the 
moral turpitude standard as inherently subjective and impossible to apply evenhandedly because of this inexactitude.  
n721 

The term "turpitude" connotes an offense that "usually must involve a mens rea of intent or knowledge, or at the 
very least recklessness causing serious bodily injury."  n722 In this light, the Supreme Court has affirmed the position 
that "crimes involving fraud have universally been held to involve moral turpitude,"  n723 because "evil intent is im-
plicit in the nature of the crime."  n724 The VA General Counsel adopted this view in the 1987 precedent opinion, not-
ing that an act of moral turpitude is "an act that is inherently wrong," although acknowledging that "there is not univer-
sal agreement" as to which acts qualify.  n725 Accordingly, care must be given to statutory interpretations of specific 
offenses in jurisdictions were offenses occurred, especially within military settings, which have their own presumptions. 

 [*167]  The combination of "moral" with "turpitude" conveys that the act is so inherently violative of societal 
standards that its very commission so characterizes the offense, regardless of the offender's attributes. As the Board of 
Immigration Appeals explained in a case applying the moral turpitude standard to an offense committed by a noncitizen, 
it is the depravity of the offense that is of concern, not the depravity of the offender.  n726 The VA General Counsel 
also submitted to this same view, remarking, "we believe it is the nature of the offense and not its statutory classification 
or the degree of punishment that determines whether moral turpitude was involved" in its 1987 precedent opinion.  
n727 This distinction about turpitude is important because, the context of the crime as defined by the elements of a spe-
cific offense matter.  n728 Moreover, aside from offenses involving fraud, not all states consistently define specific 
offenses as turpitudinous,  n729 requiring review of an individual statute and local precedents on moral turpitude prior 
to the conclusion that a state or local offense so qualifies as turpitudinous. This distinction is equally important in the 
military context because some military offenses have no civilian criminal law counterparts. Reviewers need to be espe-
cially conscious of the military offenses considered as turpitudinous. 

iii. Includes 

The additional language, "This includes, generally, conviction of a felony," was added to VA's regulatory frame-
work for Moral Turpitude offenses in 1963, expanding the term's reach and creating "a rebuttable presumption . . . that a 
felonious act was one involving moral turpitude."  n730 While, undoubtedly, "the regulatory provision does not . . . 
restrict the meaning of moral turpitude to offenses resulting in conviction of a felony," and permits consideration of 
misdemeanors,  n731 the conditional term "generally" cuts both ways. One nonprecedential CAVC decision explains, 
"there may be occasions when a felony  [*168]  conviction is not considered a crime of moral turpitude."  n732 The 
term "includes" also conveys the fact that the following term "felonies" is a non-exhaustive list, which necessarily em-
braces additional unstated categories, such as misdemeanors. 

iv. Conviction of a Felony 

In the military context, a conviction is certainly different from acceptance of non-judicial punishment for alleged 
misconduct, an accusation of alleged misconduct, or involuntary separation based on alleged violation of civilian or 
military law.  n733 In the state civilian context, a conviction is often different from a deferred adjudication, a proba-
tionary term, or a plea of nolo contendere, as evident in recent jurisprudence on the effects of the Lautenberg Amend-
ment, which prohibits ownership or access to weapons based on the conviction of a crime of domestic violence.  n734 
As opposed to administrative proceedings that reference criminal violations, a conviction signifies the involvement of 
either a military or civilian judge, rules of evidence, the right to confrontation, and other procedural due process protec-
tions, even in the case of guilty pleas. A conviction is generally defined as a final adjudication for which "no further 
proceedings were available on the issue of guilt or innocence of the original charge and no further appeals were availa-
ble."  n735 

 [*169]  For all practical purposes, the most frequent time the COS process will involve a potential felony convic-
tion is in the context of a Bad-Conduct Discharge issued by a Special Court-Martial.  n736 Like the Department of Jus-
tice, VA presumption accords a certain amount of deference to the conviction because it is the result of a judicial pro-



 

 

cess made reliable by its exacting procedural requirements. The goal in such cases is not to require re-litigation of key 
facts in an administrative forum that lacks any such protections.  n737 However, this also suggests that the opposite is 
true in cases involving the findings of administrative separation boards. Namely, the felony presumption does not and 
should not apply to any finding from an administrative proceeding (whether Article 15, Captain's Mast, or administra-
tive separation) because it was not achieved through a judicial process and is inherently less reliable.  n738 Although 
we could not locate any case law or VA General Counsel Precedent Opinions on this issue, attorneys and advisors 
should be mindful of the distinction between court-martial convictions and  [*170]  administrative processes that ref-
erence potentially felonious offenses when the issue of moral turpitude arises. 

Regarding the definition of the term "felony," it has a fixed meaning in federal law: "an offense punishable by death 
or imprisonment for more than one year."  n739 State criminal statutes often follow a similar course.  n740 Where 
states differ in their respective definitions of felonious behavior, the individual state statute will describe which offenses 
qualify. In the military context, the term has a different connotation. While the Manual for Courts-Martial has, on occa-
sion, defined a felony, the distinction between felonies and misdemeanors is less prominent. 

Early on in the Armed Forces, "felony" offenses often related to serious common law civilian crimes, as opposed to 
"military offenses," which were uniquely military crimes, more minor in nature.  n741 Modernly, military law deter-
mined the turpitudinous nature of crimes not by the felony/misdemeanor distinction, but, instead, by maximum punish-
ments and allowable discharges. The 1969 Revision to the Manual for Courts-Martial, in fact, separated federal and 
state from military crimes in its own definitions for of turpitudinous conduct: "A conviction by court-martial of an of-
fense for which a punishment of dishonorable discharge or confinement at hard labor for more than one year is author-
ized, whether or not such punishment was actually adjudged."  n742 Qualifying state or federal offenses, contrarily, 
involved "confinement for more than a year."  n743 Most recently, "serious offense" was substituted for "felony" in the 
Article 134, UCMJ, offense of Misprision of a Serious Offense, specifically to clarify "that concealment of serious mil-
itary offenses, as well as serious civilian offenses, is an offense."  n744 The substitution recognizes that reference only 
to felonies  [*171]  without accounting for uniquely military offenses has threatened to unfairly limit the application of 
the crime. 

b. Interpretative Guidelines for "Moral Turpitude" Offenses from Regional Offices' Early Standards 

Studies of the VA regional offices in the aftermath of the 1944 SRA gleaned "general rules which guide the Veter-
ans Administration"  n745 in their application of character of service determinations to moral turpitude offenses. In the 
1950s, presumably when adjudicators had more recent knowledge of the legislature's intent regarding the COS process, 
they generally considered civilian felony level offenses to involve moral turpitude, much like the current presumption.  
n746 For military offenses, adjudicators used the Table of Maximum Punishments to determine moral turpitude by in-
quiring whether "the maximum punishment is a dishonorable discharge."  n747 The bar applied even if the offense was 
referred to a Special Court-Martial and only resulted in a BCD.  n748 

Adopting the theory that certain offenses qualified as turpitudinous based on their nature, VA adjudicators in the 
1950s found moral turpitude in offenses that involved obtaining money under false pretenses, even if the offense was 
addressed at an administrative discharge board and based on a civil conviction.  n749 Adjudicators likewise regularly 
decided that a BCD resulting from larceny or receiving stolen goods equally qualified as a moral turpitude offense.  
n750 On the other hand, desertion was questionable, and led one concerned judge advocate to conclude that it could 
"probably" result in a finding of moral turpitude.  n751 As reported in 1952, VA adjudicators at regional offices not 
only applied the bar to conduct addressed by separation boards, civilian courts, and courts-martial, they also applied it to 
conduct  [*172]  that led to the vacation of a suspended BCD, even where the conduct underlying the BCD would not 
qualify for the bar.  n752 

Despite the above standards, which added some level of consistency to COS determinations, investigators unani-
mously recognized the great potential that different regional offices continued to reach disparate outcomes upon evalu-
ating cases involving indistinguishable offenses or underlying facts: "The phrase 'moral turpitude . . . ' is sufficiently 
indefinite that its application may vary among the different Veterans' Administration field activities and adjudication 
units."  n753 This has remained true in recent years. While "[a]n older VA employee in Montgomery, Alabama, may 
consider smoking marijuana an offense involving moral turpitude, while his younger counterpart in San Francisco 
would merely be amused."  n754 For much the same reason, it remains the case that VA's COS "criteria may be applied 
differently within the same office."  n755 Sometimes, however, such inconsistency allows for flexible applications of a 
standard that could still potentially result in a favorable determination for the applicant.  n756 

c. Interpretive Guidelines for Moral Turpitude Offenses in Military Settings 



 

 

A singularly applicable definition of moral turpitude in all jurisdictions is not possible. The term can, at best, be 
stated in a "conclusory but non-descriptive way" without application.  n757 In the non-precedential CAVC decision of 
Manuel v. Shinseki, the judge resorted to the Eighth Edition of Black's Law Dictionary for the following definition of 
moral turpitude: "Conduct that is contrary to justice, honesty, and morality."  n758 Even with the benefit of its defini-
tion in specific state statutes, the term does not extend to military offenses in the same manner. Moral turpitude must 
also be considered in both a military and civilian context, because 38 C.F.R. § 3.12(d)(3) applies it to civilian and  
[*173]  military offenses. While Black's Law Dictionary provides a general definition for military offenses, "any con-
duct for which the approved punishment is a dishonorable discharge or confinement not less than a year,"  n759 which 
also reflects some trends in adjudications in the '50s,  n760 the definition fails to capture the diverse and extensive body 
of military law on moral turpitude. The concept does characterize many military regulations in modern times. However, 
military regulations are only one potential source for definitions of moral turpitude. Like the variety of sources in any 
given civilian jurisdiction, the military too has different uses for the term, which occur not only in regulations, but also 
military appellate opinions, evidentiary rules, definitions of specific offenses, and classifications of minor offenses for 
the purpose of imposing administrative punishment. 

i. Definitions of "Moral Turpitude" in Military Regulations 

Military regulations are the weakest source of definitions for moral turpitude because they change regularly and 
quite dramatically, and they have never been entirely uniform across the services.  n761 In the 1960s, for example, 
while recognizing that "the term 'moral turpitude' has been defined in other sources to apply to many other offenses and 
possibly could be applied to the offense of Driving While Intoxicated,"  n762 both the Army and the Air Force placed 
only two offenses under the ambit of this definition--"narcotics violations" and "sexual perversions."  n763 Contrarily, 
"[t]he Coast Guard, Marine Corps, and Navy [did] not spell out what offenses involve moral turpitude," greatly ex-
panding the possibilities.  n764 During 1971 congressional hearings, a senior officer responsible for the promulgation 
of administrative discharge standards considered the VA regulatory bar and confirmed, "AWOL doesn't involve moral 
turpitude."  n765 Yet, he was hard-pressed to identify  [*174]  consistent standards for discharges based on offenses 
involving moral turpitude or how VA could interpret them following discharge. Compounding confusion over regula-
tory provisions, it was not until March 1978 that the Department of Defense articulated a singular directive that would 
address uniform discharge review standards for each of the services.  n766 The sections below, therefore, consider far 
more optimal sources than military regulations to help VA personnel consider turpitudinous conduct within the military 
setting. 

ii. The Maximum Punishment Chart as a Starting Point 

The Maximum Punishment Chart is nothing more than a quick reference appendix that has appeared in successive 
editions of the Manual for Courts-Martial. Upon reviewing the listed offense, readers will see the maximum penalties 
associated with it. Adjudicating Officers' use of the Chart in conducting character of service determinations in the 1950s 
suggests that it has long been a tool for evaluating the moral turpitude bar. While it should not be the only source con-
sulted, reliance on it can assist VA personnel today in identifying when the felony presumption applies to military 
crimes. The Chart can also be especially useful in identifying offenses which cannot result in any sort of discharge, let 
alone one less severe than a DD. A copy of the 2012 iteration, "Maximum Punishment Chart," is included in Appendix 
F-7. Prior ones are available online. 

iii. Elements of Offenses 

The Manual for Courts-Martial has implemented moral turpitude in elements of Conduct Unbecoming an Officer 
under Article 133, UCMJ,  n767 and Conduct that is Prejudicial to Good order and Discipline or of a nature to bring 
discredit upon the Armed Forces under Article 134, UCMJ.  n768 of the Uniform Code of Military Justice. In United 
States v. Light, the Army Board of Review explained that the following acts were deemed prejudicial and service dis-
crediting "by their very nature" under Article 134, UCMJ, specifically because they involved an element of moral tur-
pitude: 
 

 [*175]  . "Where a sergeant accepts money from a member of his platoon as compensation for a pass"; 
 

. "wrongfully receiving money as compensation for transporting a Korean female in a Government vehi-
cle"; 

 
. "cheating on an examination"; and, 



 

 

 
. "receiving money for calling false numbers at a bingo game."  n769 

However, the Army Board of Review also distinguished that "there is no moral . turpitude involved in borrowing 
money." Even if the offense involves a subordinate and a superior and violates customs of the service, "[b]orrowing 
money does not cease to be an honest act and turn despicable because the lender is a military subordinate."  n770 There 
are some reasons for caution when reviewing such military appellate decisions. Among these decisions, "[t]he 
court-martial decisions that have used the language of moral turpitude offer no discernible pattern to help predict which 
conduct will be defined as immoral."  n771 Often "they resort to listing examples of immoral conduct rather than en-
deavoring to describe what actually makes conduct morally wrong."  n772 This practice becomes problematic when the 
military courts of appeal reach divergent opinions on whether the same offense involves moral turpitude. One example 
occurs in the instance of false swearing in violation of Article 134, UCMJ.  n773 These cases can help VA adjudica-
tors, attorneys, and judges, sift through various military-specific crimes when no such conflict exists. 

 [*176]  iv. Military Evidentiary Rules 

In the law of evidence, conviction for an offense involving moral turpitude has long been a basis to impeach the 
credibility of a testifying witness on the basis that the nature of the offense speaks to the witness's character, moral fiber, 
and honesty.  n774 The Manual for Courts-Martial adopted this same impeachment rule, but neglected to provide spe-
cific examples.  n775 Military courts interpreting the provision held, for example, that a prior conviction for "wrong-
fully using a military pass with intent to deceive" constituted a crime of moral turpitude, but explained that military of-
fenses like "extended absence without leave from a combat area" or "an act of outright desertion" might be considered 
turpitudinous only in times of war.  n776 

To cure the problem of unspecified offenses, the revision to the 1969 Manual for Courts-Martial included a list of 
"convictions of offenses involving moral turpitude or otherwise affecting credibility" based on the military courts' ap-
plication of the evidentiary rule: 
 

(1) A conviction by court-martial of an offense for which a punishment of dishonorable discharge or 
confinement at hard labor for more than one year is authorized, whether or not such punishment was ac-
tually adjudged. 
(2) A conviction by a Federal civilian court of a felony, that is, of an offense punishable under the United 
States Code by confinement for more than one year, whether or not that punishment was actually ad-
judged. 
(3) A conviction by any other court of an offense similar to an offense made punishable by the United 
States Code as a felony or of an offense characterized by the  [*177]  jurisdiction in question as a felo-
ny or as an offense of comparable gravity. 
(4) A conviction of any offense involving fraud, deceit, larceny, wrongful appropriation, or the making 
of a false statement.  n777 

Despite the fact that some judge advocates believed the list to offer a singular solution to the dilemma of character 
of service determinations,  n778 later revisions in the Manual for Courts-Martial eliminated the term moral turpitude 
from the evidentiary provision, noting that the 1969 list was "illustrative only and non-exhaustive" and thus a basis for 
confusion.  n779 The current standard still requires consideration of minimum possible sentences, but, in place of the 
moral turpitude language, merely indicates that the following criminal convictions can be used to impeach: 
 

[E]vidence that any witness has been convicted of a crime shall be admitted regardless of the punish-
ment, if it readily can be determined that establishing the elements of the crime required proof or admis-
sion of an act of dishonesty or false statement by the witness. In determining whether a crime tried by 
court-martial was punishable by death, dishonorable discharge, or imprisonment in excess of a year, the 
maximum punishment prescribed by the President . . . at the time of the conviction applies without re-
gard to whether the case was tried by a general, special, or summary court-martial.  n780 

 [*178]  v. Definitions of Minor Misconduct for the Purposes of Imposing Administrative Punishment 

The Part below addressing VA's regulatory bar for willful and persistent misconduct addresses the distinction be-
tween serious and minor misconduct, since "minor misconduct" can serve as an exception to application of the regula-
tory bar for willful and persistent misconduct.  n781 However, one facet of this analysis relates directly to moral turpi-
tude. A paragraph in the 1949 Manual for Courts-Martial defined a minor offense, in part, as "misconduct not involving 



 

 

moral turpitude,"  n782 and further included these examples "larceny, fraudulently making and uttering bad checks, 
and the like."  n783 This language was later incorporated and expanded in the 1951 Manual's definition of minor mis-
conduct, for which the respective paragraph actually provided examples of turpitudinous misconduct: "Offenses such as 
larceny, forgery, maiming, and the like involve moral turpitude and are not to be treated as minor."  n784 

Ultimately, then, a survey of military legal authority provides specific examples of offenses of moral turpitude, be-
sides the general notion of a fixed potential maximum sentence. Figure 5, below, offers the summarized list: 
 

 [*179]  Turpitudinous Military Offenses 
 

Fraudulently making and uttering bad checks and other offenses involving fraud. 
 

Larceny and wrongful appropriation. 
 

Forgery. 
 

Falsifying results of games of chance, plagiarism or other cheating on an examination, and making false 
statements. 

 
Misusing one's military position or military property to deceive or for compensation, such as wrongfully 
using a military pass with intent to deceive, accepting pay from a subordinate for a pass, or accepting pay 
to wrongfully transport a foreign national in a government vehicle. 
Maiming. 

Fig. 5. Summary of Specific Military Offenses Involving Moral Turpitude 

d. Interpretive Guidelines for Moral Turpitude Offenses in Other Governmental Agencies' Statutory and Regulatory 
Frameworks 

i. The Social Security Administration 

After the Second World War, Social Security Administration (SSA) had its own COS determination for benefit eli-
gibility that was similar, and, in some cases, identical to VA's evaluation.  n785 On December 31, 1956, SSA abolished 
the distinction finding all former servicemembers eligible for benefits "without regard to the character of the discharge 
the serviceman received for service after that date."  n786 In cases falling within the window of the post-War period 
and 1957, SSA did not use "moral turpitude" but rather elected to spell-out a limited list of offenses that  [*180]  os-
tensibly fell within this category: "a discharge was given by reason of a civilian court for[:] treason, sabotage, espio-
nage, murder, rape, arson, burglary, kidnapping, assault with intent to kill, assault with a dangerous weapon[,] or an 
attempt to commit any of these crimes."  n787 

For SSA, an undesirable discharge for different offenses would still render a serviceman eligible for federal bene-
fits. Under the rules, while a bad-conduct discharge from a General Court-Martial precluded Social Security credit, "If a 
bad conduct discharge was issued as a result of a special court-martial social security credit would be denied for the 
service only if the same rule that applies to civil courts applies."  n788 An undesirable discharge also fell under the 
same offense-based provision.  n789 Apart from this, the SSA also denied benefits for a discharge that stemmed from 
desertion, an officer's resignation for the good of the service, or certain behaviors of a conscientious objector.  n790 
Why VA regulations did not adopt the same clear guidance for the same sort of determination is unknown. However, 
the above list provides a good idea of the nature of specific offenses considered turpitudinous for the purpose COS de-
terminations. 

ii. Department of Justice and the Board of Immigration Appeals 

Since 1891, U.S. immigration laws have contained provisions making aliens deportable based on a conviction of a 
crime involving "moral turpitude."  n791 The 1917 Immigration Act, which forms the basis of the current statute, with 
minor exception, explains: 
 

An alien in the United States . . . shall, upon the order of the Attorney General, be deported who . . . is 
convicted of a crime involving moral turpitude committed within five years after entry and either sen-
tenced to confinement or confined therefor in a prison or corrective institution for a year or more.  n792 



 

 

 [*181]  The statutes, however, never defined what constituted a crime of moral turpitude, raising serious concerns 
that judges would apply inconsistent and subjective standards.  n793 In 1914, the Second Circuit Court of Appeals de-
veloped a standard known as the "categorical approach" to moral turpitude to prevent immigration judges from 
re-litigating a conviction by examining its underlying facts.  n794 Under this rule, "the inherent nature of the crime as 
defined by statute and interpreted by the courts as limited and described by the record of conviction . . . determines 
whether the offense is one involving moral turpitude."  n795 

On occasion, the Supreme Court has addressed cases which involve this approach, any time where Congress has 
vaguely defined a criminal offense that could have entirely different meanings within the states. This has occurred 
where a statute defined the crime of "burglary" for the purpose of considering a prior offense as a sentencing enhance-
ment.  n796 The Supreme Court's opinions apply in construing moral turpitude provisions of the Immigration and Na-
tionality Act. Importantly, Jordan v. De George, addressed the Board of Immigration Appeals's (BIA's) application of 
the "moral turpitude" standard to a fraud offense, upholding the categorical approach.  n797 While De George defini-
tively resolves the issue of whether fraud offenses categorically involve moral turpitude, the Court has not addressed the 
full range of other categorical offenses. For offenses that are not so easily categorized immigration judges and the fed-
eral courts apply the "minimum conduct" test to see whether moral turpitude exists under "the least culpable conduct  
[*182]  necessary to sustain a conviction."  n798 "Generally, a statute that encompasses both acts that do and do not 
involve moral turpitude cannot be the basis of a removability determination under the categorical approach."  n799 

Nearly a century of immigration cases applying the categorical analysis for moral turpitude have defined the gen-
eral contours of qualifying crimes as ones "which involve evil or malicious intent or inherent depravity; intentional or 
reckless behavior which risks or causes great bodily harm; theft with intent to permanently deprive the owner; and 
crimes involving the intent to defraud."  n800 Drawing on these cases, scholars have identified different categories of 
turpitudinous conduct with examples of contextual situations that differentiate related offenses. Their findings are dis-
played in Figure 6, below: 

 Fig. 6  n801 

 [*183]  Interestingly, desertion in the military context has been excluded out as a crime of moral turpitude in the 
immigration courts on the basis that it is not "commonly regarded as a manifestation of personal depravity or baseness."  
n802 Over the years, the BIA and federal appellate courts have analyzed court-martial convictions and underlying 
purely military crimes,  n803 most recently concluding that a court-martial conviction of Article 120 for Carnal 
Knowledge constitutes a crime of moral turpitude.  n804 

iii. The Department of Justice's Sea Change in the Analysis of Moral Turpitude 

Over time, the immigration courts developed different approaches to the categorical analysis and the minimum 
conduct test, spelling-out rules for when the adjudicator is permitted, if at all, to look beyond the charging instrument or 
the record of conviction.  n805 In 2008, Attorney General Michael Mukasey certified a case, Matter of Silva-Trevino, 
to his level and created a three-part test to standardize the analysis of the BIA's moral turpitude analyses.  n806 The 
problem appeared to be the fact that courts would hypothesize unrealistic law-school type fact patterns in an effort to 
show when a crime appearing to be turpitudinous still would not be under the minimum conduct standard.  n807 In 
rejection of courts that would use "imagination" to identify behavior that would not involve  [*184]  moral turpitude 
even though it met the statutory elements,  n808 the new test demands a "realistic probability" rather than a "theoretical 
possibility" of nonturpitudinous conduct under the statute forming the basis of the conviction.  n809 For practical pur-
poses, this revised test requires the alien to "point to his own case or other cases in which a person was convicted with-
out proof of the statutory element that evidences moral turpitude."  n810 If ambiguity still results, the judge may then 
consult "evidence beyond the formal record of conviction."  n811 

Despite widespread recognition of serious gaps in VA's existing framework for adjudicating COS determinations 
based on offenses that potentially involve moral turpitude, military law provisions and decisional frameworks adopted 
within other federal agencies offer important bases for improving the quality of evidence presented by the claimant and 
the quality of analysis by the regional office adjudicator and Veterans Law Judges. The Department of Justice's new 
standards are particularly valuable because of a recent CAVC decision that adopted a similar basic approach. 

Although the BVA and CAVC have not directly applied BIA and the Attorney General's moral turpitude cases as 
such, the VA General Counsel cited immigration cases and De George in its precedent opinion on moral turpitude  
n812 and cases suggest that the categorical approach withstands scrutiny under VA's COS evaluation. In the nonprece-
dential Manuel v. Shinseki decision, the BVA initially denied benefits on the basis of moral turpitude for a former ser-



 

 

vicemember who had been convicted in Tennessee for Burglary. The Board concluded "The appellant was discharged 
from the service [administratively under other than honorable conditions] because of his felony convictions and, as 
such, his discharge is considered to have been under dishonorable conditions."  n813 The CAVC remanded because 
"[m]erely stating that the conviction was a felony is insufficient to support the conclusion that it was also a crime of 
moral turpitude."  n814 A satisfactory analysis, instead,  [*185]  would require consideration of "the circumstantial 
and factual nature of the burglary."  n815 

To resolve the issue, the Board conducted the following analysis: 
 

Moral turpitude is not defined in 38 C.F.R. § 3.12(d), nor has it been defined in common law applying 
and interpreting the regulation. Black's Law Dictionary offers two definitions for moral turpitude. The 
first defines the term as "conduct that is contrary to justice, honesty, or morality." . . . . The second, 
which Black's states is applicable to military law, simply defines moral turpitude as "any conduct for 
which the applicable punishment is a dishonorable discharge or confinement not less than one year." . . . . 
Even without knowing the surrounding circumstances, the Board is comfortable labeling any second de-
gree burglary conviction as a crime of moral turpitude. Breaking into a home with the intent to commit a 
felony therein certainly meets the first Black's definition of conduct that is contrary to justice, honesty, or 
morality.  n816 

The CAVC upheld this categorical approach to the burglary convictions observing that, even though the Board "did 
not determine that the crime he was convicted of involved moral turpitude based on the specific facts of his crimes," the 
Board sufficiently permitted judicial review by explaining "why burglary [as charged by the State of Tennessee] was a 
crime of moral turpitude."  n817 This approach makes decades of BIA opinions useful touchstones in the task of evalu-
ating specific crimes, especially when they relate to purely military offenses with no civilian counterparts. Recognizing 
that every BCD since 1950 represents a trial that has involved either a military judge or panel, rules of evidence, and 
representation by a licensed attorney, the categorical approach is a method of analysis that can eliminate some of the 
major conundrums involving disparate application of the same rules. It can not only account for developments in crimes 
over time, but it eliminates  [*186]  other serious concerns that would limit the application of the standard to individu-
al cases. 

As explored in the next Part, contrary to established civilian precedents that may offer additional help to adjudica-
tors addressing offenses of moral turpitude, few sources of similar assistance exist for those considering the regulatory 
bar for willful and persistent misconduct. 

2. Willful and Persistent Misconduct Under 38 C.F.R. § 3.12(d)(4) 

a. VA's Current Regulatory Standards for Offenses Involving Willful and Persistent Misconduct 

The regulatory "character of discharge" bar for willful and persistent misconduct appearing in 38 C.F.R. § 
3.12(d)(4) states that a discharge is issued under dishonorable conditions if it involves "willful and persistent miscon-
duct," including OTH discharges "issued because of willful and persistent misconduct."  n818 The exception to this 
rule is also codified: "A discharge because of a minor offense, will not, however, be considered willful and persistent 
misconduct if service was otherwise honest, faithful and meritorious."  n819 Much like offenses involving moral turpi-
tude, the concept of willful and persistent misconduct "lends itself to . . . a wide variety of subjective interpretations."  
n820 As mentioned previously, CAVC judges have described the standard as a "murky statutory and regulatory frame-
work."  n821 Unlike offenses involving moral turpitude, there are few if any analogous civilian provisions. The 
M21-1MR quotes the regulatory language, and adds only that "[a] one time offense or a technical violation of police 
regulations or ordinances does not necessarily constitute willful and persistent misconduct."  n822 Attorneys who rep-
resent veterans have observed this as the most common basis for denial of benefits under the COS process and further  
[*187]  note that the provision has garnered the greatest amount of review by the appellate bodies.  n823 

Addressing a perceived deferential view of the CAVC toward adjudicators' denials in these cases,  n824 one critic 
speculates that the moral turpitude bar is a default position for adjudicators when offenders have been eliminated from 
the service in a manner that could potentially avail them of the willful and persistent misconduct bar's "single minor 
offense" exception.  n825 The facial similarity between patterns of misconduct as a basis for involuntary separation 
from the military and willful and persistent misconduct has caused others to believe that one discharge characterization 
naturally plays into the other.  n826 Adjudicators, however, deny that they are searching for any bar to benefits upon 
which to deny a claim in COS reviews, explaining, instead, that they consider offenses under any applicable bars raised 



 

 

by the facts of individual cases.  n827 Overall, the lack of any uniform guidance regarding what constitutes willful and 
persistent misconduct raises as many, if not more, questions than the bar for moral turpitude.  n828 

Despite a lack of specific definitions, the above Code of Federal Regulations provisions, including the exception, 
contain at least six significant elements and some degree of guidance. 

 [*188]  i. Willful 

Under 38 C.F.R. § 3.1(n), the term "willful" indicates "deliberate or intentional wrongdoing with knowledge of or 
wanton and reckless disregard of its probable consequences."  n829 The provision goes further to note that "[m]ere 
technical violations of police regulations or ordinances will not per se constitute willful misconduct."  n830 Willful, 
however, does not necessarily require a specific intent to commit an offense under this framework. While general intent 
offenses would certainly fall within its definition, negligent ones seemingly would not. 

ii. "And" 

The use of the connector "and" in this provision indicates that even the most sinister and intentional act will not 
satisfy the entire clause unless it also meets the independent requirement for persistence. 

iii. Persistent 

Persistent misconduct is misconduct that either continues as an ongoing offense over a period of time or conduct 
that recurs on more than one occasion after concluding. While an isolated, singular event would not meet the require-
ment for persistence, a period of absence that continues for successive days, on the other hand, would qualify. On this 
view, in the CAVC Winter v. Principi opinion, AWOL for a period of 32 days meets the definition of persistent mis-
conduct, even when it is accompanied by an absence of any other misconduct over 176 days of total service.  n831 
Multiple BVA decisions have chosen to evaluate the aggregate days with the Winter case in mind, or by calculating the 
servicemember's AWOL term as a percentage of the days he or she served prior to separation.  n832 While at least one 
Veterans Law Judge  [*189]  viewed each single day of AWOL as a persistent offense,  n833 and others have cited a 
general rule that "AWOL cannot constitute a minor offense for purposes of willful and persistent misconduct,"  n834 
more opinions have recognized the fact that only an AWOL of 30 days or more qualifies as a serious offense, suggest-
ing that shorter AWOL periods constitute minor offenses susceptible to the minor offense exception.  n835 On this 
basis, a BVA decision vacated the denial of benefits based on misconduct that included a four-day AWOL period during 
a two year term of service.  n836 Ultimately, AWOL offenses involving more than 30 days are considered persistent 
and serious for the purpose of the regulatory bar for willful and persistent misconduct. 

iv. Misconduct 

The term misconduct is measurably different from 38 C.F.R 3.12(d)(3)'s "offense" terminology. Misconduct in-
cludes unacceptable behaviors that do not rise to the level of criminal offenses, such as  [*190]  plagiarism, deceptive 
conduct, or the use of profanity in public places.  n837 At the most general level, while offenses are most certainly fel-
onies or misdemeanors, misconduct can involve behavior that is criminal or otherwise improper.  n838 In many in-
stances, for example, "serious incidents of misconduct [often] do not resemble the offenses that have been defined by 
civil and criminal law."  n839 

v. Minor 

Normally, in the military setting, in order to form the basis for involuntary discharge, a single act of misconduct 
must be serious, as opposed to minor, in nature.  n840 By their nature, minor offenses are less severe. No offense in-
volving moral turpitude can be a minor offense.  n841 In the 1990s, a number of VA opinions involving AWOL peri-
ods clarified the general rule that an offense which interferes with or precludes the performance of military duties can-
not be a minor offense under this exception.  n842 While a two-day AWOL can be distinguished from a two-month 
period of absence, and any absence 30 days or more can be viewed as serious by virtue of the Manual for 
Courts-Martial provisions, there is a legitimate question over the point at which an absence rises to the level of inter-
ference with or preclusion of duty.  n843 

 [*191]  vi. Honest, Faithful, and Meritorious Service 

The notion of honest, faithful, and meritorious service has not been defined explicitly by VA regulatory provisions.  
n844 The phrase appears to have a combined meaning, rather than separate interpretations for each of the three terms, 
hinging mainly on the concept of "meritorious" duty rather than honest or faithful service.  n845 The most basic ques-



 

 

tion is whether the servicemember performed above the duty expected in a manner worthy of praise, reward, or esteem.  
n846 As noted in one BVA opinion, which acknowledged an applicant's 24 months of service, including service in Vi-
etnam, but refused to find meritorious service: the "duty did not rise above the level of one who did his job as required, 
which the Board does not equate to meritorious, that is, service deserving praise or reward."  n847 As an alternative to 
Black's Law Dictionary, an allied provision in 38 C.F.R. § 3.12(c) provides additional context for evaluating the nature 
of this exception because it too mentions service that is "of such quality and length that it can be characterized as hon-
est, faithful and meritorious and of benefit to the Nation."  n848 

In determining whether there are "compelling circumstances" for a qualifying AWOL under the statutory bar, the 
subsection calls for the adjudicator to analyze the servicemember's performance of duty, independent of the dates of the 
offensive behavior that led to the discharge.  n849 The provision suggests that honest, faithful, and meritorious service 
provides some benefit to the Nation and the military mission.  n850 Such service can be demonstrated through awards, 
positive counseling statements, efficiency reports indicating improvement or contributions, etc.  n851 However, when 
reviewed in accordance with the regulatory bar, honest, faithful and meritorious service can easily be  [*192]  negated. 
For instance, in one BVA decision, a letter from the commander indicating that discharge would "improve morale and 
discipline within the unit," was enough to foreclose this exception, since continued service would have been a detriment 
to the military.  n852 In another case, a single incident of passing a bad check at the Post Exchange resulted in the de-
termination that an applicant's service was not sufficiently honest to warrant the exception.  n853 

b. Interpretative Guidelines for "Willful and Persistent Misconduct" from Regional Offices' Early Standards 

Continued examination of trends and "general rules"  n854 within VA regional offices following the passage of the 
1944 SRA, reveals some guidance regarding the interpretation of willful and persistent misconduct. Notably, adjudica-
tors had a strict requirement that misconduct be both willful and persistent to the point where they would refuse to apply 
the bar where the military tried a servicemember on several offenses at trial but none involved an element of willful-
ness.  n855 Adjudicators in the '50s further refused to apply the bar when a servicemember's discharge was based upon 
one minor offense, regardless of whether the offense was willful or not.  n856 At a time when some servicemembers 
had numerous courts-martial convictions on their records, and some had earned honorable restoration to duty, adjudica-
tors looked for a series of convictions prior to the one that formed the basis of a discharge. If an offender had prior con-
victions followed by a BCD for new misconduct, adjudicators viewed the behavior as persistent and "inferred" willful-
ness even if none of the offenses had an intent element.  n857 None of these historical standards seems to conflict with 
the CAVC's precedential opinions, and they may assist in modern interpretations. 

 [*193]  c. Interpretive Guidelines for Willful and Persistent Misconduct in Military Settings 

i. Military Law Interpretations of Willfulness 

At the most general level, the military has defined the element of willfulness as "intentionally or on purpose," as 
evident in its panel instructions.  n858 However, the analysis is not as simple. Willfulness can have different contextual 
applications depending on the nature of a military crime. Sometimes, as in the case of UCMJ Article 109's offense of 
wasting or spoiling nonmilitary real property, willfulness is on a similar plane as recklessness, which is defined there as 
"a degree of carelessness greater than simple negligence [and] a negligent (act) (failure to act) with a gross, deliberate, 
or wanton disregard for the foreseeable results to the property of others."  n859 For UCMJ Article 111's reckless and 
wanton operation of a vehicle, aircraft, or vessel, "recklessness and wantonness," are further defined as: 
 

[A] negligent (act) (failure to act) combined with a gross or deliberate disregard for the foreseeable re-
sults to others. "Recklessness" means that the accused's manner of operation or control of the (vehicle) 
(aircraft) (vessel) was, under all of the circumstances, of such a heedless nature that made it actually or 
imminently dangerous to the occupants or to the rights or safety of (others) (another).  n860 

As explained in the context of UCMJ Article 134's offense of reckless endangerment, willfulness is of a more ag-
gravating quality than wantonness: "'Wanton' includes recklessness, but may connote willfulness, or a disregard of 
probable consequences, and thus describe a more aggravated offense."  n861 

In cases involving willful disobedience of an order, the disobedience is willful when there is "an intentional defi-
ance of authority."  n862 Yet, for  [*194]  dereliction in the performance of duties under Article 92, UCMJ, willful-
ness means that "[t]he accused actually knew of the assigned (duty) (duties)."  n863 Importantly, simple negligence 
cannot meet the element of willfulness. "'Simple negligence' is the absence of due care. The law requires everyone at all 
times to demonstrate care for the safety of others that a reasonably careful person would demonstrate under the same or 



 

 

similar circumstances; that is what 'due care' means."  n864 Thus, one cannot fail to act willfully if she reasonably 
should have known of the duty to act in the context of dereliction of duty.  n865 These distinctions are useful when 
evaluating purely military offenses to determine whether the bar for willful and persistent misconduct applies. 

ii. Military Law's Interpretations of Minor Misconduct 

Historically, within the military, certain provisions have required courts to consider whether a military offense is 
minor or serious.  n866 This occurs, for example, where a servicemember receives an Article 15 or Captain's Mast 
(nonjudicial punishment) and is later prosecuted at court-martial for the same offense(s) that formed the basis of the 
nonjudicial punishment. In Mittendorf v. Henry, the Supreme Court had occasion to define minor misconduct for the 
purpose of military punishment as well, in a due process challenge to the absence of legal representation at summary 
courts-martial and nonjudicial punishment proceedings.  n867 The Court concluded that attorney representation was 
not required at these administrative proceedings because they were designed for only the most minor offenses.  n868 
Minor misconduct is generally defined by military courts and the Supreme Court as "misconduct not involving moral 
turpitude or any greater degree of criminality than is involved in the average offense tried by a summary court-martial."  
n869 

In 1951, the Manual for Courts-Martial directed commanders and courts to evaluate the "nature [of the offense], 
the time and place of its  [*195]  commission, and the person committing it" to determine how serious the misconduct 
was to determine whether it was minor or serious.  n870 As examples, "Escape from confinement, willful disobedience 
of a noncommissioned officer or petty officer, and protracted absence without leave are offenses which are more serious 
than the average offense tried by summary courts-martial and should not ordinarily be treated as minor."  n871 In in-
terpreting the evidentiary rule on impeachment, the military's highest court was also "willing to equate" civilian felonies 
to serious military convictions "by court-martial for an offense for which confinement in excess of one year, or a dis-
honorable discharge, [was] imposable." The court further defined prolonged periods of AWOL and outright desertion as 
examples of such serious offenses.  n872 

iii. Military Law's Conceptions of Honest, Faithful, and Meritorious Service 

Notably, the military considers service "honorable" even when a service member has departed from required stand-
ards on occasion; there is leniency for a few incidents or infractions, often even those punished nonjudicially.  n873 
Precisely where the cutoff falls for an entire period of service is questionable. Within the combat arms, for example, 
commanders have desired those troops who stand their ground and who are not easily bullied. Marine Lieutenant Gen-
eral Chesty Puller often asked to visit the brig when touring bases because there, he would find the "real Marines."  
n874 Often, the best fighters who won the toughest battles on the front lines often encountered disciplinary problems in 
garrison environments: 
 

From the Second World War to the Vietnam War, elite forces which depended upon recruiting the most 
aggressive men often targeted "cowboys," ex-borstal  [*196]  boys, and men who had prison records, 
and oral accounts acknowledged that "the guy who gives you the most trouble in peacetime" was the best 
in battle.  n875 

 
Because of the nature of combat operations, and their connection to aggressive, violent behavior in non-combat envi-
ronments,  n876 a certain degree of lenity should rightfully weigh in the servicemember's favor during the COS pro-
cess, much like mitigation at sentencing in a court-martial. History and military tradition embody as much.  n877 

3. Some Concluding Insights on Contentious Regulatory Bars 

The above analyses of the regulatory bars for moral turpitude and willful and persistent misconduct reveal a com-
plex interaction between civilian and military provisions. While some may question whether any good can come from 
two Departments with entirely different regulations and definitions related to misconduct, there is much to be gained 
from a comprehensive understanding of the historical development of the military justice system and the laws that re-
sulted from it. The sharing of information and ideas can improve the adjudication and review of COS determinations, as 
would additional specific guidelines for VA personnel. Until such time, the following evaluative steps are recommended 
to address crimes of moral turpitude: 

If the offense relates to a court-conviction, determine whether any of the elements of the offense involve fraud. If 
so, it is a crime of moral turpitude. If not, check on the maximum penalties for the offense to see whether it is a felony. 
If the case is military, check the Maximum Punishment Chart for the relevant timeframe. This will not be dispositive, 



 

 

but, in accordance with VA General Counsel Opinion 6-87, it would create a presumption of moral turpitude. Next, look 
to the date of the offense and the specific statute within that jurisdiction at the time. Conduct a categorical analysis of 
the offense based on the record of conviction and the elements of the offense to determine whether the crime is one for 
which an offender could be convicted without having  [*197]  acted in a turpitudinous manner. Consider the three-part 
categorical analysis adopted by Silva-Trevino to examine the case further. 

In the military context, determine whether charges relate to Conduct Unbecoming an Officer under Article 133, 
UCMJ, or Conduct Prejudicial to Good Order and Discipline in the Armed Forces under Article 134, UCMJ. If so, con-
sult military law to determine whether the nature of the offense is one that has been deemed to be per se prejudicial. 
Also consider whether the offense involved discrediting of the officer's ability to lead, such as abuse of official position, 
or some public element of the offense that would cause the public to know of the misconduct in question. 

For evaluations of military offenses that may involve willful and persistent misconduct, identify whether any of the 
variations on willful behavior are present. Also consult the military's standards on minor versus serious offenses to note 
distinctions in military offenses that might otherwise evade detection. 
 
C. Discharge In Lieu of General Court-Martial (GCM) with an OTH Discharge 

Enlisted servicemembers who receive an OTH discharge characterization pursuant to a discharge in lieu of a GCM 
are ineligible for most VA benefits based upon the period or periods of service in which the misconduct that forms the 
basis of the discharge in lieu of court-martial occurred.  n878 Both the explicit text of this bar and unpublished deci-
sions of the CAVC state that the discharge must be in lieu of GCM.  n879 While most commanders and judge advo-
cates will think this regulatory bar to benefits is easy to interpret and apply, there are two main reasons that such is not 
the case. 

 [*198]  First, a number of VA benefits adjudicators are not familiar with the military justice system or its lan-
guage.  n880 While most commanders and judge advocates understand that a general court-martial does not exist until 
the referral of court-martial charges to a general court-martial,  n881 VA benefits adjudicators may not know the legal 
significance of the various steps of the military justice system. Because discharges in lieu of court-martial may be 
granted prior to referral of court-martial charges,  n882 many discharges in lieu of court-martial are granted prior to a 
court-martial being convened.  n883 In other words, in many cases, a discharge in lieu of court-martial is granted prior 
to any level of court-martial being determined. A VA benefits adjudicator unfamiliar with the military justice system 
may look to irrelevant ancillary documents, such as subordinate commanders' recommendations or documents sur-
rounding an investigation pursuant to Article 32, UCMJ,  n884 in an attempt to determine the level of court-martial for 
which the discharge in lieu was granted. 

Second, regardless of the VA adjudicator's experience, the documentation obtained in connection with a claim may 
be incomplete. Because a DD Form 214 typically does not indicate the level of court-martial for which a discharge in 
lieu of court-martial was granted, benefits adjudicators may have difficulty determining for which level of court-martial 
the discharge in lieu of court-martial was granted. 

The non-precedential CAVC case of Bruce v. Shinseki illustrates this problem.  n885 In October 2005, Mr. Bruce 
submitted a claim for VA benefits. He was denied benefits because of an "other than honorable discharge due to ac-
ceptance of an undesirable discharge to escape trial  [*199]  by court-martial under 38 C.F.R. [§ ] 3.12(d)(1)." Mr. 
Bruce appealed this denial all the way through the CAVC, arguing that a "'discharge in lieu of court-martial' is not the 
same thing as being discharged 'to escape trial by general court-martial' under § 3.12(d)(1)."  n886 In this single judge, 
unpublished disposition, the CAVC judge, William A. Moorman, former TJAG of the United States Air Force, was un-
able to find the charge sheet in the record of proceedings before the court in order to find the level of court-martial. The 
record before the court included Mr. Bruce's DD Form 214, but did not include the DD Form 458, Charge Sheet, or any 
other documentation indicating the level of court-martial for which the discharge in lieu of court-martial was granted. 
This incomplete file led to a vacation of the benefits denial and a remand of case to the BVA, as the BVA "failed to give 
any statement of reasons or bases for its conclusion that the appellant's discharge was to avoid trial by general 
court-martial."  n887 

While the VA claims appellate system appears to be handling the issue, practitioners should note that the most re-
cent CAVC decision in this case, which did not settle the issue, occurred over six calendar years following Mr. Bruce's 
filing of his original claim for benefits.  n888 If the commander and judge advocate who originally handled the case 
had indicated the applicability of this regulatory bar in all discharge documentation, both Mr. Bruce and VA could have 
saved considerable time, effort, and expense. 



 

 

Accordingly, commanders and judge advocates should explicitly indicate when this regulatory bar to benefits 
should and should not apply.  n889 They are in the best position to do so, as the application of the bar is completely 
dependent upon both command discretion and the timing of the decision to grant a discharge in lieu of court-martial. 
Additionally, defense attorneys should counsel their clients to maintain all documentation that would preclude the ap-
plication of certain bars to VA benefits. 

 [*200]  Additionally, VA claims examiners and benefits adjudicators who process cases that potentially involve 
the provisions of 38 C.F.R. § 3.12(d)(1) should immediately locate the DD Form 458, Charge Sheet, upon which the 
discharge in lieu of court-martial is based.  n890 Block 14 will almost always indicate the level of court-martial to 
which the case was referred.  n891 If Block 14 of DD Form 458 is not completed, and there is no other indication that a 
general court-martial convening authority (GCMCA) has referred a case to a general court-martial, 38 C.F.R. § 
3.12(d)(1) should not apply, as the discharge is not in lieu of a GCM. If the case was not referred to GCM prior to the 
granting of the request for discharge in lieu of court-martial, the severity of the offense, the permissible level of 
court-martial, the maximum potential sentence, and other recommendations are all completely inapplicable, as the 
GCMCA has complete discretion to determine how to handle the case,  n892 and chose to not refer the case to GCM 
prior to granting the discharge in lieu of court-martial. 

To better ensure timely and accurate adjudication of VA claims, practitioners should use the applicable guidance 
found in the various appendices. Appendix L-2 is a sample approval form for a request for discharge in lieu of 
court-martial for use in certain cases.  n893 It contains sample language that may better convey command intent to VA 
claims examiners and adjudicators. Appendix N is a sample DD Form 458, Charge Sheet, that instructs VA claims ex-
aminers, benefits adjudicators, and veterans' representatives where to find evidence of the level of court-martial referral.  
n894 

Practitioners should not forget that other statutory bars will trump 38 C.F.R. § 3.12(d)(1). For example, this regula-
tory bar is not applicable for commissioned officers, as officers who resign for good of the service are statutorily barred 
from receiving VA benefits.  n895 Additionally, if a servicemember is given an OTH discharge for an AWOL of at 
least 180  [*201]  continuous days, that servicemember may be statutorily barred from receiving VA benefits.  n896 

Even if 38 C.F.R. § 3.12(d)(1) does not apply, practitioners must continue with the analysis to determine if another 
regulatory bar applies. For example, assume that a servicemember's request for discharge in lieu of court-martial for an 
AWOL of 40 days is granted prior to the case being referred to a GCM. While 38 C.F.R. § 3.12(d)(1) does not apply, as 
the discharge was not in lieu of a general court-martial, such misconduct could trigger 38 C.F.R. § 3.12(d)(4), the regu-
latory bar for willful and persistent misconduct.  n897 
 
X. "Benefits at Discharge" Charts: Illusions of Objectivity 

Shortly after the passage of the 1944 SRA, a military attorney summarized a list of its new benefits and corre-
sponding eligibility requirements.  n898 Many would follow in his footsteps, eventually discussing the effects of dis-
charge characterizations as they diversified over time and comparing VA benefits to military ones.  n899 The updated 
charts now reflect additional entitlements from a host of agencies, including the Department of Agriculture, Labor, 
Commerce, Homeland Security (Immigration), the Social Security Administration, and the Office of Personnel Man-
agement.  n900 Among all benefits, however, those from VA provide the most significant coverage of all from home 
loans, to health services, to college tuition.  n901 

 [*202]  As soon as the columns began to factor the new categories of discharge, problems emerged summarizing 
their nuances. The first attempt to document the COS process on VA benefits came from the Office of The Judge Ad-
vocate General of the Army's Military Affairs Division, in the form of the October 1, 1960 publication AGO 4870B, 
Incidents at Discharge.  n902 This initial attempt referenced the COS requirement for case-by-case analysis of at-
tendant circumstances by indicating "Eligible," accompanied by a footnote next to each determination involving the 
COS process, which clarified, "Subject to a review of the facts surrounding the discharge by the agency administering 
the benefit except in the case of death gratuities by the Administrator of Veterans Affairs."  n903 Despite potential for 
confusion by suggesting a default determination of eligibility in these discretionary areas, the chart clearly differentiated 
among benefits for those who were "discharged for the good of the service," and those who were discharged with a 
BCD from a special court-martial as opposed to a general court-martial, which provided additional insights into the 
statutory and regulatory bars.  n904 

Within eight years, by 1969, in an apparent attempt to improve the quality of information regarding VA benefits, 
the Army modified the chart with the publication of GTA 21-2-1, which switched to the acronym "T.B.D.," revealing 



 

 

that the eligibility decision was "to be determined" by the reviewing agency rather than a presumption of eligibility.  
n905 The GTA 21-2-1 also attempted to describe statutory and regulatory bars in its sixth footnote: 
 

Benefits from the Veterans Administration are not payable to (1) a person discharged as a conscientious 
objector, (2) by reason of a sentence of a general court-martial, (3) resignation by an officer for the good 
of the service, (4) as a deserter, and (5) as aliens during a period of hostilities. 38 U.S.C. 3103. A dis-
charge (1) by acceptance of an undesirable discharge to avoid court-martial, (2) for mutiny or spying, (3) 
for a felony offense  [*203]  involving moral turpitude, (4) for willful and persistent misconduct, or (5) 
for homosexual acts will be considered to have been issued under dishonorable conditions and thereby 
bar veterans benefits. 38 C.F.R. 3.12. A discharge under dishonorable conditions from one period of ser-
vice does not bar payment if there is another period of eligible service on which the claim may be predi-
cated (Administrator's Decision, Veterans Admin. No. 655, 20 June 1945).  n906 

Although the short synopsis lacked definitions and missed some major elements, such as the minor offense excep-
tion to the regulatory bar for willful and persistent misconduct and the applicability of the moral turpitude bar to more 
than just felonies, it offered some insights beyond its predecessors. 

Successors to the GTA 21-2-1 still appeared neat and tidy with T.B.D.-adjacent references to several obscure enti-
tlements that attorneys and commanders probably never heard of, but these revised and modified charts created nothing 
more than the illusion of objectivity based on their deceptive oversimplifications. This is reflected in the fact that some 
charts corrected mistakes in the official ones in used by the Army,  n907 or provided other updates for the purpose of 
clarification.  n908 The moniker of T.B.D., which began as early as the '60s, has remained constant through 2013, as 
reflected in Appendix O below. Except, the more recent versions, as indicated, now lack reference to the more common 
regulatory bars of willful and persistent misconduct and moral turpitude, perhaps on the expectation that T.B.D. ac-
counts for these too.  n909 The  [*204]  notoriety of such charts propelled their use as Department of the Army forms 
into different Services' posters, guides, and handbooks,  n910 with additional endorsements from other federal agencies 
outside of the Department of Defense.  n911 

The many T.B.D. entries have assuredly led to misleading impressions because UD, OTH, and BCD titles, alone, 
obscure the major statutory and regulatory distinctions; for example, that the recipient of an OTH may be eligible for 
service-connected health care treatment, even despite a negative COS determination, as long as he or she not qualify for 
a statutory bar to benefits,  n912 or that recipients of BCDs are automatically ineligible for service-connected health 
care.  n913 Ultimately, the biggest problem for any chart-reader is the apparent assumption that VA adjudicators will 
give all discharges in the collapsed categories equal consideration under a standard evaluative framework that always 
preserves the possibility of obtaining treatment. Not only does the T.B.D. moniker create the false hope that benefits 
may be preserved in all situations, such as the appellate judges in Hopkins who believed all recipients of OTHs and 
BCDs were "tentatively" approved for benefits,  n914 but worse, it suggests that there is some standardized, viable, 
unbiased process to guide the evaluator during the determination. While chart-readers anticipate objective answers as 
their final destinations, T.B.D. leads them astray, into that fifth dimension of imagination better known as the Twilight 
Zone.  n915 

Even the simple "E" for "eligible" is misleading. The charts describe servicemembers with honorable discharges are 
"Eligible" for all VA benefits, and former servicemembers with general discharges are "Eligible" for most VA benefits. 
Most benefits also require a minimum amount of active duty service, and many have other specific requirements of their 
own.  n916 Thus, a medically fit servicemember  [*205]  discharged for drug use with a general discharge after 
eighteen months of active duty is listed as "eligible" for most benefits, but in reality is eligible for almost none of them. 
Also, some of the statutory bars apply regardless of character of discharge.  n917 

In criminal justice, perhaps more than legal assistance, judge advocates are required to fill these gaps with a work-
ing knowledge of the effects of discharge characterizations on VA benefits.  n918 However, in this singular area, mili-
tary attorneys often guess at answers  n919 --wrongly  n920 --preferring their intuition over the requirement to learn an 
entirely new area of complex law characterized as a "riddle."  n921 As one commentator recognized early on, the com-
plexity of VA benefits leads to a situation where, although scholars, courts, and witnesses testifying before Congress all 
observe a VA stigma against bad paper discharges, "the exact nature and extent of the stigma . . . are rarely discussed 
[with] hearsay substitut[ing] for legal knowledge, and personal experience suffic[ing] in view of the lack of empirical 
data."  n922 Complicating matters, even when the attorney does not guess, many benefits determinations still depend 
on the analysis of a VA adjudicator whose prognosis might be at odds with the attorney's.  n923 



 

 

A reliable framework purporting to indicate the VA benefits that accrue with different discharge characterizations 
must capture the differences between statutory and regulatory bars and the various rules  [*206]  scattered throughout 
the Code of Federal Regulations that apply them to different behaviors or situations. In addition to Figures the Appen-
dices introduced in this Article to depict the various processes, we supplement the standard "Benefits at Separation" 
chart with an interrelated visual. The COS process depends upon the discharge characterization issued to a former ser-
vicemember and the factual circumstances surrounding it. In some cases, it also hinges upon the commanders' specific 
intentions, such as whether to refer a court-martial to a Special or General Court-Martial, or whether a prolonged period 
of AWOL was the purpose for a separation versus a factor that had been considered along with other misconduct. For 
too long, the aesthetically appealing boxes on handouts indicating T.B.D. (for "To Be Determined," E (for "Eligible"), 
or N.E. (for "Not Eligible"), have eluded a more concrete description of actual practices and interpretive guidelines. 
Figure 7, below, marks our attempt to depict the assessment of cases evaluated for moral turpitude and/or willful and 
persistent misconduct within the framework of the most common statutory and regulatory bars to benefits. The Figure 
aims to provide more context and help readers accurately assess how different circumstances surrounding misconduct 
may either preclude or still permit the receipt of certain VA benefits. 

 [*207]   Fig. 7. Evaluating Misconduct for the Purpose of VA Benefit Eligibility 

 [*208]  While our collective visuals do not state every possible circumstance influencing VA adjudicators in their 
final determinations, or eliminate the inherent possibility of bias in their decision-making, our visual aids go further than 
existing solutions to identify additional factors like the type of offense committed or the commanders intentions, upon 
which benefit eligibility equally hinges. 
 
XI. Improvements for Administrative Separations and Courts-Martial 
 
A. Sentencing Authority Instructions Relating to the COS Process 

The potential loss of VA benefits as the result of a punitive discharge at court-martial is a thorny issue for com-
manders, attorneys, military judges, and military panels. Some commanders have foregone courts-martial and initiated 
administrative separation with a recommendation for a General Discharge or suspended punitive discharges specifically 
to preserve the veteran's ability to obtain PTSD treatment from the VA health care system.  n924 Yet, other command-
ers have sent cases to courts-martial with the hopes that the panel's sentence would preclude VA benefits. Consider the 
prosecutor's argument in United States v. Connolly, "How many soldiers deployed to Iraq, went to war, came back, and 
they didn't drink and drive? They didn't run over two security guards. These are the soldiers that deserve VA benefits, 
not the accused."  n925 This is not unlike the commanders who frequently charge their prosecutors to "make it hurt as 
much as possible" for an accused servicemember facing court-martial.  n926 Although commanders may have access to 
an iteration of the pervasive "Benefits at Discharge" Chart, all versions offer unclear and confusing guidance regarding 
OTH and BCD discharges through the "T.B.D." mantra.  n927 A survey of military  [*209]  attorneys at the height of 
the military's issuance of UDs, in fact, revealed many who wrongly believed that receipt of a BCD or UD would "abso-
lutely" bar any VA benefits.  n928 

Attorney confusion with the COS process is more concerning because it translates directly to the client's immediate 
decision to accept or contest proposed dispositions of the case and results in long-term, irreversible effects.  n929 In the 
case of United States v. Gonyea, for example, the trial defense attorney asked the convening authority to "substitute an 
administrative discharge under other than honorable conditions for the bad-conduct discharge" specifically to ensure 
that his client would be entitled to VA benefits for alcoholism treatment.  n930 Sadly, the attorney had no clue that 
both the BCD and OTH characterizations necessarily require the same COS evaluation and bar benefits until VA adju-
dicators complete their review.  n931 Despite some level of confusion over specific consequences in cases involving an 
accused with mental or physical injuries, defense counsel often raise the potential loss of VA benefits as a sentencing 
"strategy" to prevent a punitive discharge.  n932 

Military judges face a dilemma in crafting instructions for panel members. While the panel must be informed of the 
general negative effect that a punitive discharge could have on the receipt of VA  [*210]  benefits,  n933 military 
judges must be careful not to infuse the sentencing process with tangential or speculative inquiries that divert them from 
the task of considering the offense and the offender.  n934 To this end, the Navy-Marine Court of Criminal Review 
aptly stated why information on VA benefits must be limited to a manageable quantum of relevant and accurate infor-
mation: 
 



 

 

If energetic trial participants did delve into the administrative implications of punitive discharges, they 
would soon detect variables of discretion which repose in Veterans' Administration (VA) officials. Ad-
ministrative research would also lead inevitably to the possibilities of trends in the Naval Clemency and 
Parole Board relief as to individuals within particular classes of offenders. "Veterans' Benefits" occupy 
three volumes of the United States Code Annotated. Courts-martial progress would come to a halt if all 
possible questions based on prior facts, possible sentences, and foreseeable agency actions were to be in-
structed, understood, and argued.  n935 

While too little information might deprive the panel of the ability to understand the full negative impact of their 
punishment options, too much information makes the VA benefits issue collateral to the sentencing determination.  
n936 These preferences and rules of thumb do not preclude more detailed instructions on VA benefits, or even the use 
of a benefits chart. However, all information provided to the panel must  [*211]  be "clear, accurate, and complete."  
n937 When the courts' guidance meets these threshold requirements, then it is considered appropriate because the nega-
tive effect is "a direct and proximate consequence of the punitive discharge and not merely a potential collateral conse-
quence."  n938 Judges often commit instructional error by making assumptions regarding the COS process, such as the 
guidance in Ballinger that an accused who received a dismissal from a general court-martial could obtain relief from an 
independent review by VA,  n939 the instruction in Winchester that a BCD from a special court martial would auto-
matically preclude all VA benefits,  n940 or the military judge's recommendation to VA in McLendon, despite the ad-
judged dismissal at a GCM, that "Captain McLendon and his family be entitled to any and all medical benefits that he 
would be entitled to but for this court-martial."  n941 In an important way, the standard panel instructions on VA bene-
fits are to blame for the confusion because they grossly oversimplify and confuse VA's COS process. 

Currently, the Military Judges' Benchbook instructs panel members in an identical manner on the effect of the BCD 
and the DD on veterans' benefits: In the sentencing instructions subtitled "(Dishonorable Discharge Allowed):" and 
"(Only Bad Conduct Discharge Allowed):" both instruct "This court may adjudge [the respective designation]. Such a 
discharge deprives one of substantially all benefits administered by the  [*212]  Department of Veterans Affairs and 
the Army establishment."  n942 The instructions completely fail to define what "substantially all" means. More prob-
lematically, by mirroring the definition of consequences for the GCM with the definition of consequences for the spe-
cial court-martial, and the DD with the BCD, one of these definitions obviously misses the mark. As the courts have 
explained, the BCD at the special court-martial permits the possibility of retention of benefits after VA review, while 
any discharge from a general court-martial precludes the same benefits.  n943 That vital distinction is currently lost in 
the existing sentencing instructions. 

If a panel has no understanding of the COS process, like the panel in Ballinger, members may mistakenly believe a 
BCD at a GCM or even a DD could still permit some sort of positive determination by VA.  n944 Even worse, panel 
members at a special court-martial might believe that the BCD automatically precludes benefits. At the strategic level, 
defense counsel have asked for the "substantially all" instruction over other more accurate statements regarding VA 
review of BCDs in the hopes of making the BCD seem more fatal to the servicemember on trial.  n945 Diplomatically, 
the Air Force Board of Military Review challenged the Military Judges' Benchbook's instruction in 1987 on the basis 
that the noted formulation and distinction between special and general courts-martial is "not as accurate as it could be" 
in the that it completely failed  [*213]  to capture the "distinct difference" in effects.  n946 Today, more than two 
decades later, the instruction remains unchanged. 
 
B. Recommended Revisions to Panel Instructions Concerning COS 

Former Chief Judge of the military justice system's highest court, Andrew S. Effron, acknowledged that accurate 
instructions on loss of VA benefits represent "truth in sentencing," the concept that panel members should have tools to 
reach an intelligent and reasoned sentence.  n947 Counsel must propose, and military judges must use, better instruc-
tions on VA benefits to meet the objectives of truth in sentencing. At the very least, instructions must inform panel 
members at special courts that a BCD adjudged by a special court-martial is subject to VA's discretionary review and 
that both a BCD and a DD adjudged at a GCM will preclude benefits. Judicial opinions provide valid suggestions for 
terminology. For example, recognizing the limitations of the standard instructions, the military judge in the Air Force 
Hopkins special court-martial deviated from the standard instructions to this, more specific, one: "You are further ad-
vised that with regard to veterans' benefits a bad conduct discharge adjudged by a special court-martial is reviewed on 
its facts in most cases by the agency administering the particular benefit in question before determining eligibility."  
n948 We prefer this version of the instruction based on its more detailed explanation of VA COS process and recom-
mend that military judges use it at all special courts-martial. 



 

 

As importantly, instructions must relay the fact that, even if a servicemember has been awarded a favorable charac-
ter of service after review, statutory provisions related to health care benefits still preclude such services for all recipi-
ents of BCDs. Despite serious confusion, a 1977 public law,  n949 incorporated into the Code of Federal Regulations, 
explains that VA health care services are automatically barred for "any disability incurred or aggravated during a period 
of service from which such person was discharged with a Bad Conduct Discharge."  n950 While a positive character of 
service determination would still permit recipients of BCDs to enjoy vocational rehabilitation, disability pension, and 
some  [*214]  other VA benefits,  n951 VA's Adjudication Procedures Manual Rewrite explains, "Even if a BCD is 
determined to be honorable for VA purposes . . . the service member is not eligible for health care. This is the only cir-
cumstance in which a service member may be found to have service connected disabilities but not be eligible for health 
care."  n952 To appropriately distinguish between bars to health care and eligibility for other benefits, our model panel 
instruction explains, 
 

A favorable character of service determination will permit a veteran with a Bad-Conduct Discharge to 
obtain various benefits, such as a disability pension or vocational rehabilitation, but not health care bene-
fits. Under federal law and regulation, the receipt of a Bad-Conduct Discharge will bar a servicemem-
ber's eligibility for VA health care benefits for disabilities not incurred or aggravated during an honora-
bly completed prior term of service, even if (her) (his) injury or medical condition was incurred as a re-
sult of the servicemember's performance of military duties.  n953 

 
These distinctions will permit the members to consider potential benefits, even if an accused will be barred from re-
ceiving health care treatment. 

Of course, the above provisions do not touch upon the general court-martial or the DD. In the case of a general 
court-martial, we recommend the following substitution: 
 

Under federal law and regulations applicable to the Department of Veterans Affairs, also known as 
"VA," a punitive discharge from a General Court-Martial, including both a Bad-Conduct Discharge and a 
Dishonorable Discharge, will result in an automatic bar to eligibility for benefits administered by VA, 
except for conversion of life insurance coverage. Only retention in the Service will preserve eligibility 
for VA benefits if  [*215]  the accused is later discharged under honorable conditions.  n954 

 
While our proposed instruction is more specific than prior attempts, it captures the basic explanation set forth in Ryno: 
"[A] person dishonorably discharged is denied all veterans benefits administered by the [Department of Veterans Af-
fairs] . . . ."  n955 

To avoid misleading the panel,  n956 military judges should continue to use an instruction that informs the mem-
bers that an honorable discharge from a prior term of service will still entitle the accused to receive benefits, even if a 
subsequent period of service results in a bar to benefit eligibility.  n957 Yet, we suggest eliminating the current refer-
ences to "vesting of benefits," because the VA General Counsel confirmed that benefits do not "vest," and at least one 
court has noted the absence of a definition of "vesting" in the Benchbook, which only serves to invite more ambiguity.  
n958 While our recommended revision considers certain charges that bar the receipt of benefits earned during a prior 
period of honorable service, it follows the general principles set forth in the Lenard court's concise explanation that 
"[t]he standard instruction on depravation of veteran's benefits would also not apply to any personnel  [*216]  who had 
earned an honorable discharge for earlier honorable service in the Army."  n959 

Appendix L-1 captures these collective recommendations in a series of concise model instructions relating to VA 
benefits.  n960 References to statutes and VA General Counsel opinions will help counsel, military judges, and ulti-
mately panel members. Evident in Appendix L, we agree with those judges and law officers who have allowed panel 
members to consider summary charts during sentencing deliberations.  n961 Our only variation is the further recom-
mendation for courts to use other materials to avoid misinforming the members. 
 
C. Additional Tools 

In addition to the flow charts and information papers designed to assist practitioners in understanding the impact 
that certain types and characterizations of discharge have on VA benefit eligibility,  n962 this article offers numerous 
templates and information papers designed to assist commanders and judge advocates properly understand the impact of 



 

 

a discharge on eligibility for VA benefits. While every effort has been made to verify the accuracy of these tools, practi-
tioners must continually verify their accuracy and independently analyze their applicability to a particular case. 

Appendix I is an information paper designed to assist commanders and judge advocates better understand the man-
ner in which untreated mental health conditions can manifest in criminal conduct.  n963 This quick-reference resource 
should not only assist commanders and judge advocates in making more informed recommendations and decisions, but 
also identify situations for which more involved mental health evaluation and treatment is necessary. 

 [*217]  Other tools are designed for distribution to servicemembers. Appendix L-5 is a sample client counseling 
form to inform servicemembers about the potential impact of character of discharge on eligibility for VA benefits.  
n964 This sample client counseling summarizes the potential characterizations of discharge, the bars to benefits, and 
independent bases for VA benefits eligibility. Appendix J is a handout that summarizes the resources available to help a 
servicemember or former servicemember apply for VA benefits.  n965 Appendix M is a listing of the Veterans Service 
Organizations (VSOs) that will assist servicemembers in their efforts to obtain VA benefits.  n966 Defense counsel 
should consider providing these resources to every client who faces administrative or punitive separation. 

The remaining tools are designed for use when a particular case so requires. Appendix L-2 is a sample Ar-
my-centered discharge in lieu of court-martial approval memorandum designed to assist convening authorities better 
reflect their intent to VA claims adjudicators.  n967 Appendix L-4 is a sample Army-centered request for discharge in 
lieu of court-martial, including the more accurate advice regarding eligibility for VA benefits.  n968 Convening author-
ities and judge advocates from the Navy, Marine Corps, Air Force, and Coast Guard can modify their discharge in lieu 
of court-martial templates with the guidance set forth in Appendix L-2. Appendix L-3 is sample language that conven-
ing authorities, separation authorities, and judge advocates can include in separation documentation when such language 
is appropriate.  n969 

Convening authorities and judge advocates who invest the time to use these tools properly will not only arrive at a 
more accurate recommendation or decision, but will also save significant effort and expenditure during a future VA 
claim adjudication. These simple steps can improve the results without significant change to any system. There are, 
however, efforts to make the systems involved in VA claims adjudications better. 
 
 [*218]  XII. Practical Recommendations and Concluding Remarks 
 
A. The Benefits of the Administrative Rulemaking Process 

Experienced VA employees have sought to clarify and thus improve VA's regulations by revising their wording and 
organization.  n970 The expansive effort recognized the antiquity of many discretionary rules similar to the ones that 
guide the COS, but apparently have yet to reach the COS process.  n971 The basis for clarifying the rules is VA's no-
tice and comment rulemaking process, which applies to any revisions of provisions in the Code of Federal Regulations.  
n972 This process still unequivocally remains the best option to address the COS standards.  n973 In sum, we recom-
mend clarification of the moral turpitude and willful and persistent misconduct standards with objectively identifiable 
definitions. Regarding moral turpitude offenses, we recommend bifurcating the definition into standards applicable to 
civilian offenses and military offenses. 

1. Clarifying Civilian Moral Turpitude Offenses 

For civilian offenses, we recommend adopting a similar approach to SSA's COS process, which was virtually indis-
tinguishable from VA's at the very same timeframe in which the regulatory bars emerged.  n974 Incorporating the Su-
preme Court's precedent on moral turpitude,  n975 for civilian offenses we recommend articulation of the following 
specific offenses: "treason, sabotage, espionage, murder, rape, arson, burglary, kidnapping, assault with intent to kill, 
assault with a dangerous weapon[,] or an attempt to commit any of these crimes."  n976 Recognizing the VA General 
Counsel's position, we also recommend that the presumption of moral turpitude apply to all civilian offenses defined as 
crimes of moral turpitude by the respective jurisdiction, as well as those defined generally as crimes punishable by death 
or imprisonment over  [*219]  one year.  n977 However, to make sense of the rule that such presumptions are rebut-
table, we further recommend an additional clear standard to guide adjudicators and Veterans Law Judges in applying the 
exception; the presumption of turpitude is overcome when the felony level offense does not have an intent element. This 
would coincide with the notion that turpitude applies only where evil intent is categorically present in the commission 
of any such offense.  n978 

2. Clarifying Willful and Persistent Misconduct 



 

 

Like the "Moral Turpitude" standard, the "Willful and Persistent Misconduct" standard would benefit from addi-
tional clarification. We first recommend that willful and persistent misconduct be identified as multiple incidents of 
misconduct for which the perpetrator had knowledge of, intended, or disregarded a reasonably foreseeable prohibited 
outcome or a single incident of misconduct that substantially interfered with or precluded the actor's ability to perform 
significant military duties. The notion that military duties have to be significant incorporates the jurisprudence that an 
AWOL of 30 days or more would constitute persistent misconduct even though it involves a single chargeable offense. 
Inclusion of "substantial" considers that a minor period of AWOL, such as a day or few days may permit a service-
member to perform military duties and make right the unperformed duty. Otherwise, any offense that involved a minor 
period of absence, without being charged as AWOL would qualify as persistent misconduct, overextending far beyond 
the intended definition. 

We further recommend clarification of minor misconduct as any civilian misconduct not constituting a felony or 
any military misconduct punishable by a BCD only, no punitive discharge, or punishable by one year's confinement or 
less. Under this view, an AWOL of 30 days or more would not be considered as minor misconduct, but a period of less 
than 30 days would. We also recommend clarification of the standard for "honest, faithful, and meritorious," service as 
periods of service without misconduct, characterized by some conduct involving service beyond the call of duty, as ev-
idenced by awards for meritorious service, heroism, valor, or other exceptional acts in combination with the absence  
[*220]  of serious offenses and false, misleading, or fraudulent conduct in the performance of duties. 
 
B. Conclusion: The Way Forward 

In this article, we explored a complex area of law that has been generating many of the same criticisms and con-
cerns about subjective interpretation for the last six decades. In many instances, while T.B.D. can be misleading and 
while the moniker may only scratch the surface of the behemoth character of service determination process, too often, 
T.B.D. stands for To Be Denied. However, it doesn't have to be this way. There is tremendous potential for the frustra-
tion of commanders' intentions in certain cases simply because there is no way to preserve that intent in the documents 
that work their way to VA adjudicators. Among various VA employees from the regional office adjudicators up through 
the leadership at Board of Veterans' Appeals, all agree that the difficulty lies in not knowing commanders' desires and 
commanders' appraisals of the servicemember's conduct at the time of the adverse elimination. Judge advocates and 
commanders need to know that there is no guarantee that medical files or allied papers will reach VA at the time of the 
benefits adjudication, whether it occurs a month from separation or a decade from separation. With pressure to evaluate 
as many cases as possible and files that sometimes constitute a just a few sheets of paper with no supporting evidence 
from the ex-servicemember or command, it is quite easy to see why evaluations are denied or determined on more sub-
jective and inconsistent standards across regional offices. 

Our recommended solution for most of the existing challenges in VA's COS process is to clarify the commanders' 
intent in writing as often as possible in the key documents that are required to accompany military files for VA evalua-
tion. We are not suggesting limitations on punishment of servicemembers or measures that would in any way dilute 
good order and discipline within units. Rather, by understanding how the bars operate, the command can preserve its 
intent to help preserve benefits, despite punishment and discharge, by articulating the factors they considered and by 
explaining why certain bars would not apply. While we cannot guarantee that each regional office adjudicator will con-
sider himself or herself bound to the recommended course of action, VA adjudicators and Veterans Law Judges desire 
such information and that it would be immensely helpful to them. 

 [*221]  A summary of our major recommendations includes the following. Where appropriate and warranted, the 
best way to assist servicemembers in preserving their benefits is with an Honorable or General Under Honorable condi-
tions discharge. This will normally lead to the preservation of health care and pension benefits for qualifying disabilities 
unless the basis for separation is desertion, resignation of an officer for the good of the service, or conscientious objec-
tion with refusal to perform duties, wear the uniform, or obey orders. Because the circumstances of the underlying con-
duct in those three cases all result in statutory bars to benefits, there is a possibility that adjudicators may still find the 
ex-servicemember barred even though the character of service is under honorable conditions. 

Where appropriate and warranted, referring a court-martial to a Special Court-Martial empowered to adjudge a 
BCD, rather than a General Court-Martial, can avoid two statutory bars and one regulatory bar from applying--sentence 
of a GCM, a Dishonorable Discharge, and discharge in lieu of a GCM if one results. Furthermore, to avoid the unnec-
essary imposition of bars for moral turpitude or willful and persistent misconduct, commanders can indicate that the 
offenses do not constitute either category and explain common reasons why, such as the fact that a given military of-



 

 

fense is not analogous to a civilian felony, for example, or why misconduct was minor and service was otherwise hon-
est, faithful, and meritorious in the commander's estimation. 

While we do not expect commanders to reach these conclusions alone, we hope that their judge advocates will as-
sist in evaluating individual cases and that the tools we have developed will make that process far more efficient. We 
recognize that efficient analysis is important for the often overburdened staff judge advocate, chief of military justice, or 
trial counsel. The Benefits at Discharge charts offered the illusion of an accurate, simple, and efficient analysis. Unfor-
tunately, the charts often lead to inaccurate and uninformed advice and decisions. We recognize that adding another 
variable into an already complex military justice equation cause give commanders and judge advocates to hesitate. Such 
hesitation, however, should not cause commanders and judge advocates to disregard the variable entirely, as the conse-
quences are too great. 

Commanders and their legal advisors are morally bound to analyze the impact that contemplated courses of action 
have on VA benefits, and to then reflect any desire to preserve VA benefits in the applicable  [*222]  documentation. 
After nearly a dozen years of war an conflict, servicemembers have returned with wounds, injuries, and illnesses that 
often lead to misconduct that warrants separation from the military. In other words, military service has broken many 
servicemembers in a way that leads directly to the misconduct for which the servicemember is being separated. Many 
other servicemembers who commit misconduct do not have service-connected disabilities that led to their misconduct, 
but all servicemembers who are being separated from the military took an extraordinary step to volunteer to serve. 
These servicemembers, and the civilian society that they are about to enter, should not have to bear the burden of a 
commander's or judge advocate's ignorance. 

Defense counsel must take one additional step. Defense counsel must not only educate their clients on the impact 
that the particular types and characterizations of discharge have on eligibility for VA benefits, but must also educate the 
client on how to seek benefits. Because of the independent bases for VA benefits eligibility, servicemembers seemingly 
precluded from VA benefits because of the type or characterization of their discharge may still be eligible for benefits. 
As is demonstrated by the depth and breadth of this article, this complicated process can be an obstacle too challenging 
for a client to negotiate alone. Accordingly, defense counsel should build solid relationships with VSOs in their area, 
and ensure that clients are properly informed on how to get the requisite help. 

VA adjudicators must also seek additional help to properly adjudicate COS determination cases. For example, re-
gional offices could contact local staff judge advocate offices to conduct cross-training on the VA claims system and the 
military justice system. VA adjudicators must also be willing to seek guidance, when required, to determine when vari-
ous statutory and regulatory bars apply. VA adjudicators should also ensure that they are adjudicating a claim based on 
a fully developed record. While the VA claims appellate system may correct inaccurate determinations, getting it right 
the first time is in everyone's best interest. 

With the tools and references in this article, military and VA employees can approach the COS process with a more 
objective and informed methodology, ultimately ensuring that "T.B.D." does not  [*223]  simply be "To Be Denied" in 
cases for which the former servicemember's claim is valid. 

 [*225]  Appendix A 

Proper Use of this Article and the Appendices 

This article and its appendices are provided to aid the reader's understanding of this area of the law. They are also 
provided as a starting point for the reader to conduct his or her own independent research. Despite every effort to ensure 
that all information and guidance was accurate as of publication, the applicable laws and regulations, as well as the 
binding interpretations of each, are subject to change without notice. While readers should not hesitate to use this pub-
lication as a guide, it should not be relied upon as final authority on any specific law, regulation, or decision. Where 
appropriate, attorneys should consult more regularly updated references before giving legal advice. 

The following appendices are designed to be used in conjunction with, rather than as a substitute for, the text and 
references contained in the article. While many of the appendices contain sample forms, proposed language, and sum-
maries of resources, readers must conduct independent legal and factual research to verify the accuracy and applicability 
of each resource before relying upon it. Not every resource should be used in every case. 

Use of these appendices without the proper understanding of the underlying statutory, regulatory, and case law 
could lead to inaccurate advice, improper determinations, or legal error. These appendices were neither created nor de-
signed to update the previously popular benefits at discharge charts.  n979 By reading and studying the article in con-



 

 

junction with the appendices, readers will be able to properly use the appendices as a resource to improve the advice to 
their clients and the decisions they make in particular cases. 

Full color versions of these appendices are available at 
https://www.jagcnet2.army.mil/sites/administrativelaw.nsf/homeLibrary.xsp. Good luck! 

 [*226]   Appendix B Comprehensive Analysis Framework 

 [*227]  Appendix C 

Prior Periods of Honorable Service Resources 

 Appendix C-1 Determining Prior Periods of Honorable Service 

 [*228]  Appendix C-2 

Calculating Prior Periods of Honorable Service 
Calculating Prior Periods of Honorable Service 

Enlistment/ Enlistment VA RAD: VA RAD: A 
Reenlistment Date Contract Current VA Broader 

  Guidance Interpretation 
December 29, 2000 4 years December 28, 2004 December 28, 2004 
       
This is the SM's This is the term This is the date This is the day 
first day of of the SM's first that the first that the first 
active service. enlistment period of service period of service 
 contract. for VA purposes for VA purposes 
  ends. ends. 
April 4, 2004 6 years December 27, 2010 April 3, 2010 
       
This is the date This is the term This is the date This is the date 
of the SM's first of the SM's first that the second that the second 
reenlistment. reenlistment. period of service period of service 
  for VA purposes for VA purposes 
  ends. ends. 
October 31, 2008 6 years December 26, 2016 October 30, 2014 
       
This is the date This is the term This is the date This is the date 
of the SM's of the SM's that the third that the third 
second second period of service period of service 
reenlistment. reenlistment. for VA purposes  for VA purposes 
  ends. ends. 

References: 38 U.S.C. § 101(18) (2006); 38 C.F.R § 3.13 (2012). 

 [*229]  Appendix D 

Military Sexual Trauma (MST) Resources 

Appendix D-1 

Military Sexual Trauma Fact Sheet, August 2012 Available at 
http://www.mentalhealth.va.gov/docs/mst_general_factsheet.pdf 

Military Sexual Trauma 
 
What is military sexual trauma (MST)? 
Military sexual trauma, or MST, is the term used by VA to refer to experiences of sexual assault or repeated, threatening 
sexual harassment that a Veteran experienced during his or her military service. The definition used by the VA comes 
from Federal law (Title 38 U.S. Code 1720D) and is "psychological trauma, which in the judgment of a VA mental 
health professional, resulted from a physical assault of a sexual nature, battery of a sexual nature, or sexual harassment 



 

 

which occurred while the Veteran was serving on active duty or active duty for training." Sexual harassment is further 
defined as "repeated, unsolicited verbal or physical contact of a sexual nature which is threatening in character." 

 Image 1 
 
More concretely, MST includes any sexual activity where someone is involved against his or her will -- he or she may 
have been pressured into sexual activities (for example, with threats of negative consequences for refusing to be sexual-
ly cooperative or with implied better treatment in exchange for sex), may have been unable to consent to sexual activi-
ties (for example, when intoxicated), or may have been physically forced into sexual activities. Other experiences that 
fall into the category of MST include unwanted sexual touching or grabbing: threatening, offensive remarks about a 
person's body or sexual activities; and threatening and unwelcome sexual advances. The identity or characteristics of the 
perpetrator, whether the Servicemember was on or off duty at the time, and whether he or she was on or off base at the 
time do not matter. If these experiences occurred while an individual was on active duty or active duly for training, they 
are considered by VA to be MST. 
 
How common is MST? 
VA's information about how common MST is comes from its national screening program, in which every Veteran seen 
for healthcare is asked whether he or she experienced MST. National data from this program reveal that about 1 in 5 
women and 1 in 100 men respond "yes," that they experienced MST. when screened by their VA healthcare provider. 
Although rates of MST are higher among women, because there are so many more men than women in the military, 
there are actually significant numbers of women and men seen in VA who have experienced MST. These rates are al-
most certainly an underestimate of the actual rate of MST, given that in general sexual trauma is frequently underre-
ported. Also, it's important to keep in mind that these data speak only to the rate of MST among Veterans who have 
chosen to seek VA healthcare; they do not address the actual rate for all those who serve in the U.S. Military. Finally, 
although Veterans who respond "yes" when screened are asked if they are interested in learning about MST-related ser-
vices available, not every Veteran who responds "yes" necessarily needs or is interested in treatment. MST is an expe-
rience, not a diagnosis, and Veterans' current treatment needs will vary. 

 Image 2 
 
 [*230]  How can MST affect Veterans? 
MST is an experience, not a diagnosis or a mental health condition, and as with other forms of trauma, there are a vari-
ety of reactions that Veterans can have in response to MST. The type, severity, and duration of a Veteran's dufficulties 
will all vary based on factors like whether he/she has a prior history of trauma, the types of responses from others he/she 
received at the time of the MST, and whether the MST happened once or was repeated over time. Although trauma can 
be a life-changing event, people are often remarkably resilient after experiencing trauma. Many individuals recover 
without professional help, others may function well in general, but continue to experience some level of difficulties or 
have strong reactions in certain situations. For some veterans, experiences of MST may continue to affect their mental 
and physical health in significant ways, even many years later. 
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Some of the experiences both female and male survivors of MST may have include: 
 
Strong emotions: feeling depressed; having intense, sudden emotional reactions to things, feeling angry or irritable all 
the time 
 
Feelings of numbness: feeling emotionally 'flat'; difficulty experiencing emotions like love or happiness 
 
Trouble sleeping: trouble falling or staying asleep; disturbing nightmares 
 
Difficulties with attention, concentration, and memory: trouble staying focused; frequently finding their mind wan-
dering; having a hard time remembering things 
 
Problems with alcohol or other drugs: drinking to excess or using drugs daily; getting intoxicated or "high" to cope 
with memories or emotional reactions; drinking to fall asleep 
 



 

 

Difficulty with things that remind them of their experiences of sexual trauma: feeling on edge or 'jumpy' all the time; 
difficulty feeling safe; going out of their way to avoid reminders of their experiences 
 
Difficulties in relationships: feeling isolated or disconnected from others; abusive relationships; trouble with employers 
or authority figures; difficulty trusting others 
 
Physical health problems: sexual difficulties; chronic pain; weight or earing problems; gastrointestinal problems 
 
Although posttraumatic stress disorder (PTSD) is commonly associated with MST, it is not the only diagnosis that can 
result from MST. For example, VA medical record data indicate that in addition to PTSD, the diagnoses most frequently 
associated with MST among users of VA healthcare are depression and other mood disorders, and substance use disor-
ders, 
 
Fortunately, people can recover from experiences of trauma, and VA has effective services to help Veterans do this. 
 
 [*231]  How has VA responded to the problem of MST? 
VA is strongly committed to ensuring that Veterans have access to the help they need in order to recover from MST. 
 

. Recognizing that many survivors of sexual trauma do not disclose their experiences unless asked di-
rectly. VA healthcare providers ask every Veteran whether he or she experienced MST. This is an im-
portant way of making sure Veterans know about the services available to them. 
. All treatment for physical and mental health conditions related to experiences of MST is provided free 
of charge. VA has services available to meet Veterans where they are in their recovery, whether that is 
focusing on strategies for coping with challenging emotions and memories or. for Veterans who are 
ready, actually talking about their MST experiences in depth. 
. To receive free treatment for mental and physical health conditions related to MST, Veterans do not 
need to be service connected (or have a VA disability rating). Veterans may be able to receive this bene-
fit even if they are not eligible for other VA care. Veterans do not need to have reported the incident(s) 
when they happened or have other documentation that they occurred. 
. Every VA healthcare facility has a designated MST Coordinator who serves as a contact person for 
MST-related issues. This person can help Veterans find and access VA services and programs. He or she 
may also be aware of state and federal benefits and community resources that may be helpful. 
. Every VA healthcare facility has providers knowledgeable about treatment for the aftereffects of MST. 
Many have specialized outpatient mental health services focusing on sexual trauma. Vet Centers also 
have specially trained sexual trauma counselors. 
. Nationwide, there are programs that offer specialized sexual trauma treatment in residential or inpatient 
settings. These are programs for Veterans who need more intense treatment and support. 
. To accommodate Veterans who do not feel comfortable in mixed-gender treatment settings, some facil-
ities have separate programs for men and women. All residential and inpatient MST programs have sep-
arate sleeping areas for men and women. 

 
In addition to its treatment programming. VA also provides training to staff on issues related to MST, including a man-
datory training on MST for all mental health and primary care providers. VA also engages in a range of outreach activi-
ties to Veterans and conducts monitoring of MST-related screening and treatment, in older to ensure that adequate ser-
vices are available. 
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How can Veterans get help? 
For more information. Veterans can speak with their existing VA healthcare provider, contact the MST Coordinator at 
their nearest VA Medical Center, or contact their local Vet Center. A list of VA and Vet Center facilities can be found 
at www.va.gov and www.vetcenter.va.gov. Veterans should feel free to ask to meet with a clinician of a particular gen-
der if it would make them feel more comfortable. 
 



 

 

Veterans can also learn more about VA's MST-related services online at www.mentalhealth.va.gov/msthome.asp and 
see video clips with the recovery stories of Veterans who have experienced MST at 
http://makethcconnection.net/stories-of-connection/military-sexual-trauma. 

 [*232]   Appendix D-2 Military Sexual Trauma (MST) Brochure Available at 
http://www.mentalhealth.va.gov/docs/MST-BrochureforVeterans.pdf 

 [*233]   Appendix D-2 Military Sexual Trauma (MST) Brochure Available at 
http://www.mentalhealth.va.gov/docs/MST-BrochureforVeterans.pdf 
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 [*237]   Appendix F-3 Discharge in Lieu of Court-Martial 
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 [*241]  Appendix F-7 

Maximum Punishment Chart 

MANUAL FOR COURTS-MARTIAL, UNITED STATES (2012 Edition) 

Available at http://armypubs.army.mil/epubs/pdf/mcm.pdf 

This chart is located at Appendix 12 in the MANUAL FOR COURTS-MARTIAL. 

MAXIMUM PUNISHMENT CHART 
MAXIMUM PUNISHMENT CHART 
This chart was compiled for convenience purposes only and is not the 
authority for specific punishments. See Part IV and R.C.M. 1003 for specific 
limits and additional information concerning maximum punishments. 
Article Offences Discharge Confinement Forfeitures 

77 Principals (see Part IV,       
 Para. 1 and pertinent       
 offenses)       
         

78 Accessory after the fact       
 see Part IV, Para. 3.e.)       
         

79 Lesser included offenses       
 (see Part IV, Para. 2       
 and pertinent offenses)       
         

80 Attempts (see Part IV.       
 Para. 4.e.)       
         

81 Conspiracy (see Part IV,       
 Para. 5.e.)       
         

82 Solicitation       
  If solicited offense       



 

 

MAXIMUM PUNISHMENT CHART 
This chart was compiled for convenience purposes only and is not the 
authority for specific punishments. See Part IV and R.C.M. 1003 for specific 
limits and additional information concerning maximum punishments. 
Article Offences Discharge Confinement Forfeitures 
  committed, or       
  attempted, see Part IV,       
  Para. 6.e.       
  If solicited offense       
  not committed:       
   Solicitation to       
   desert 1 DD, BCD 3 yrs. 1 Total 
   Solicitation to       
   mutiny 1 DD, BCD 10 yrs.1 Total 
   Solicitation to commit       
   act of misbehavior       
   before enemy 1 DD, BCD 10 yrs. 1 Total 
   Solicitation to       
   commit act of       
   sedition 1 DD, BCD 10 yrs.1 Total 
         

83 Fraudulent enlistment       
 appointment DD, BCD 2 yrs. Total 
 Fraudulent separation DD, BCD 5 yrs. Total 
         

84 Effecting unlawful       
 enlistment appointment,       
 separation DD, BCD 5 yrs. Total 
         

85 Desertion       
  In time of war Death, DD, BCD Life 4 Total 
  Intent to avoid       
  hazardous duty, shirk       
  important service 1 DD, BCD 3 yrs.1 Total 
  Other cases       
   Terminated by       
   apprehension DD, BCD 3 yrs. 1 Total 
   Terminated otherwise DD, BCD 2 yrs.1 Total 
         

86 Absence without leave,       
 etc.       
  Failure to go, going       
  from place of duty None 1 mo. 2/3 1 mo. 
  Absence from unit,       
  organization, etc.       
   Not more than 3 days None 1 mo. 2/3 1 mos. 
   More than 3, not more       
   than 30 days None 6 mos. 2/3 6 mos. 
   More than 30 days DD, BCD 1 yr. Total 
   More than 30 days and       
   terminated by       
   apprehension DD, BCD 18 mos. Total 
 Absence from guard or       
 watch None 3 mos. 2/3 3 mos. 
 Absence from guard or       



 

 

MAXIMUM PUNISHMENT CHART 
This chart was compiled for convenience purposes only and is not the 
authority for specific punishments. See Part IV and R.C.M. 1003 for specific 
limits and additional information concerning maximum punishments. 
Article Offences Discharge Confinement Forfeitures 
 watch with intent to       
 abandon BCD 6 mos Total 
 Absence with intent to       
 avoid maneuvers, field       
 exercises BCD 6 mos. Total 
         

87 Missing movement       
   Through design DD, BCD 2 yrs. Total 
   Through neglect BCD 1 yr. Total 
         

88 Contempt toward       
 officials Dismissal 1 yr. Total 
         

89 Disrespect toward       
 superior commissioned       
 officer BCD 1 yr Total 
         

90 Assaulting, willfully       
 disobeying superior       
 commissioned officer       
  In time of war Death, DD, BCD Life 4 Total 
  Striking drawing or       
  lifting up any weapon       
  or offering any       
  violence DD, BCD 10 yrs. 1 Total 
   toward superior       
   commissioned officer       
   in the execution of       
   duly 1       
         
 Willfully disobeying       
 lawful order of superior       
 commissioned officer 1 DD, BCD 5 yrs.1 Total 
         

91 Insubordinate conduct       
 toward warrant,       
 noncommissioned, petty       
 officer       
  Striking or assaulting:       
   Warrant officer DD, BCD 5 yrs. Total 
   Superior       
   noncommissioned or       
   petty officer DD, BCD 3 yrs. Total 
   Other noncommissioned       
   or petty officer DD, BCD 1 yr Total 
  Willfully disobeying:       
   Warrant officer DD, BCD 2 yrs. Total 
   Noncommissioned or BCD 1 yr. Total 
   petty officer       
  Contempt or disrespect       



 

 

MAXIMUM PUNISHMENT CHART 
This chart was compiled for convenience purposes only and is not the 
authority for specific punishments. See Part IV and R.C.M. 1003 for specific 
limits and additional information concerning maximum punishments. 
Article Offences Discharge Confinement Forfeitures 
  toward:       
   Warrant Officer BCD 9 mos. Total 
   Superior       
   noncommissioned or       
   petty officer BCD 6 mos. Total 
   Other noncommissioned       
   or petty officer None 3 mos. 2/3 3 mos. 
         

92 Failure to obey order       
 regulation       
  Violation of or failure       
  to obey general order       
  or regulation 2 DD, BCD 2 yrs. Total 
  Violation of or failure       
  to obey other order 2 BCD 6 mos. Total 
 Dereliction in       
 performance of duties       
  Through neglect or       
  culpable inefficiency  None 3 mos. 2/3 3 mos. 
  Willful  BCD 6 mos. Total 

93 Cruelty & maltreatment       
 of subordinates DD, BCD 1 yr Total 
         

94 Mutiny & sedition Death, DD, BCD Life 4 Total 
         

95 Resisting apprehension,       
 flight, breach of       
 arrest, escape       
  Resisting apprehension BCD 1 yr Total 
  Flight from       
  apprehension  BCD 1 yr. Total 
  Breaking arrest  BCD 6 mos. Total 
  Escape from custody       
  pretrial confinement,       
  or CONFIDENT on bread       
  and water or diminished       
  rations imposed       
  pursuant to Article 15 DD, BCD 1 yr. Total 
  Escape from post-trial       
  confinement DD, BCD 5 yrs. Total 

96 Releasing a prisoner       
 without proper authority DD, BCD 2 yrs Total 
 Suffering a prisoner to       
 escape through neglect BCD 1 yr. Total 
 Suffering a prisoner to       
 escape through design DD, BCD 2 yrs Total 
         

97 Unlawful detention DD, BCD 3 yrs Total 
         

98 Noncompliance villi       



 

 

MAXIMUM PUNISHMENT CHART 
This chart was compiled for convenience purposes only and is not the 
authority for specific punishments. See Part IV and R.C.M. 1003 for specific 
limits and additional information concerning maximum punishments. 
Article Offences Discharge Confinement Forfeitures 
 procedural rules, etc.       
  Unnecessary delay in       
  disposing of case  BCD 6 mos. Total 
  Knowingly,       
  intentionally failing       
  to enforce or comply       
  with provisions of the       
  code  DD, BCD 5 yrs. Total 
         

99 Misbehavior before enemy Death, DD, BCD Life 4 Total 
         

100 Subordinate compelling       
 surrender  Death, DD, BCD Life 4 Total 
         

101 Improper use of       
 countersign Death, DD, BCD Life 4 Total 
         

102 Forcing safeguard  Death, PP. BCD Life 4 Total 
         

103 Captured, abandoned       
 property; failure to       
 secure, etc.       
  Of value of $ 500.00 or       
  less BCD 6 mos. Total 
  Of value of more than       
  $ 500.00 DD, BCD 5 yrs. Total 
  Any firearm or       
  explosive DD, BCD 5 yrs.  Total 
 Looking or pillaging  DD, BCD Life 4 Total 

104 Aiding the Enemy Death, DD, BCD Life 4 Total 
         

105 Misconduct as prisoner DD, BCD Life 4 Total 
         

106 Spying Mandatory Death Not Total 
  DD, BCD applicable   

106a Espionage       
  Cases listed in Ar.       
  106a(a)(1)(A)-(D) Death, DD, BCD Life 4 Total 
  Other cases DD, BCD Life 4 Total 
         

107 False official DD, BCD 5 yrs. Total 
 statements       
         

108 Military property, loss,       
 damage, obstruction,       
 disposition       
 Selling or otherwise       
 disposing       
  Of a value of $ 500 00       
  or less BCD 1 yr. Total 



 

 

MAXIMUM PUNISHMENT CHART 
This chart was compiled for convenience purposes only and is not the 
authority for specific punishments. See Part IV and R.C.M. 1003 for specific 
limits and additional information concerning maximum punishments. 
Article Offences Discharge Confinement Forfeitures 
  Of a value of more than       
  $ 500.00 DD, BCD 10 yrs. Total 
  Any firearm or       
  explosive DD, BCD 10 yrs. Total 
 Damaging, destroying,       
 losing or suffering to       
 he lost, damaged,       
 destroyed, sold, or       
 wrongfully disposed:       
  Through neglect, of a       
  value or damage of:       
   $ 500-00 or less None 6 mos 2/3 6 mos 
   Mote than $ 500.00 BCD 1 yr. Total 
 Willfully. of a value or       
 damage of       
  $ 500.00 or less BCD 1 yr. Total 
  More than $ 500.00 DD, BCD 10 yrs. Total 
  Any firearm or DD, BCD 10 yrs. Total 
  explosive       
         

109 Property other than       
 military property of       
 U.S.: wade, spoilage, or       
 destruction.       
  Wasting. spoiling,       
  destroying. or damaging       
  property of a value of:       
  $ 500.00 or less  BCD 1 yr Total 
  More than $ 500.00  DD, BCD 5 yrs Total 
         

110 Improper hazarding of       
 vessel       
  Willfully and Death, DDh BCD Life 4 Total 
  wrongfully       
  Negligently  DD, BCD 2 yrs. Total 
         

111 Drunk or reckless       
 operation of       
 vehicle, airscraft, or       
 vessel       
  Resulting in personal DD, BCD 18 mos. Total 
  injury       
  No personal injury BCD 6 mos. Total 
  involved       
         

112 Drunk on duty BCD 9 mos. Total 
         

112a Wrongfuluse, possession,       
 manufacture or       
 introduction of       



 

 

MAXIMUM PUNISHMENT CHART 
This chart was compiled for convenience purposes only and is not the 
authority for specific punishments. See Part IV and R.C.M. 1003 for specific 
limits and additional information concerning maximum punishments. 
Article Offences Discharge Confinement Forfeitures 
 controlled       
 substantia 3       
  Wrongful use,       
  possession, manufactur,       
  or introduction of:       
  Amphetamine, cocaine,       
  heroin, lysergic acid       
  diethylamide, marijuana       
  (except possession of       
  less than 30 grams or       
  use), methamphetemine,       
  opium phencyclidine,       
  secobarbital, and       
  Schedule I II and III       
  controlled substances DD, BCD 5 yrs. Total 
   Marijuana (possession       
   of less than 30 grams       
   or use),       
   phcnobarbital, and       
   Schedule IV and V       
   controlled substances  DD, BCD 2 yrs. Total 
  Wrongful distribution       
   of or, with intent to       
   distribute, wrongful       
   possession,       
   manufacture,       
   introduction, or       
   wrongful importation       
   of or exportation of:       
   Amphetamine, cocaine,       
   heroin, lysergic acid       
   diethylamide,       
   marijuana,       
   methamphetemine,       
   opium, phencyclidine,       
   secobarbital and       
   Schedule I, II,and III       
   controlled substances DD, BCD 15 yrs. Total 
   Phenobarbital and DD, BCD 10 yrs. Total 
   Schedule IV and V       
   controlled substances       
         

113 Misbehavior of sentinel       
 or lookout       
  In time of war Death, DD, BCD Life 4 Total 
  In other time:       
   While receiving DD, BCD 10 yrs. Total 
   special pay under       
   37 U.S.C. 310        
   In all other places DD, BCD 1 yr Total 



 

 

MAXIMUM PUNISHMENT CHART 
This chart was compiled for convenience purposes only and is not the 
authority for specific punishments. See Part IV and R.C.M. 1003 for specific 
limits and additional information concerning maximum punishments. 
Article Offences Discharge Confinement Forfeitures 
         

114 Dueling DD, BCD 1 yr Total 
         

115 Malingering       
  Feigning illness,       
  physical disablement,       
  mental lapse, or       
  derangement       
   In time of war, or in DD, BCD 3 yrs. Total 
   a hostile fire pay       
   zone       
   Other DD, BCD 1 yr. Total 
  Intentional       
  self-inflicted injury       
   In time of war, or in DD, BCD 10 yrs. Total 
   a hostile fire pay       
   zone       
   Other  DD, BCD 5 yrs. Total 
         

116 Riot  DD, BCD 10 yrs. Total 
 Breach of peace  None 6 mos. 2/3 6 mos. 
         

117 Provoking speech, None 6 mos. 2/3 6 mos. 
 gestures       
         

118 Murder       
 Article 118(1) or (4) Death, mandatory Life 4 Total 
  minimum life     
  with parole. DD,     
  BCD     
 Article 118(2) or (3) DD, BCD Life 4 Total 
         

119 Manslaughter       
  Voluntary DD, BCD 15 yrs. Total 
  Involuntary  DD, BCD 10 yrs. Total 
  Voluntary manslaughter DD, BCD 20 yrs. Total 
  of a child under the       
  age of 16 years       
  Involuntary DD, BCD 15 yrs. Total 
  manslaughter of a child       
  under the age of 16       
  years       
         

119a Death or injury of an       
 Unborn Child (see Part       
 IV, Para. 44a.(a)(1))       
  Injuring or killing an Such punishment     
  unborn child other than death,     
  as a court-martial     
  may direct, but     



 

 

MAXIMUM PUNISHMENT CHART 
This chart was compiled for convenience purposes only and is not the 
authority for specific punishments. See Part IV and R.C.M. 1003 for specific 
limits and additional information concerning maximum punishments. 
Article Offences Discharge Confinement Forfeitures 
  such punishment     
  shall be consistent     
  with the punishment     
  had the bodily     
  injury or death     
  occurred to the     
  unborn child's     
  mother.     
  Attempting to kill an Such punishment,     
  unborn child  other than death,     
  as a court-martial     
  may direct, but     
  such punishment     
  shall be consistent     
  with the punishment     
  had the attempt     
  been made to kill     
  the unborn child's     
  mother.     
  Intentionally killing Such punishment,     
  an unborn child other than death,     
  as a court-martial     
  may direct, but     
  such punishment     
  shall be consistent     
  with the punishment     
  had the death     
  occurred to the     
  unborn child's     
  mother.     
         

120 Rape and Rape of a Death, DD, BCD Life 4 Total 
 Child        
 Aggravated Sexual DD, BCD 30 yrs Total 
 Assault       
 Aggravated Sexual DD, BCD 20 yrs Total 
 Assault of a Child        
 Aggravated Sexual Abuse DD, BCD 20 yrs Total 
 of a Child        
 Aggravated Sexual DD, BCD 20 yrs Total 
 Contact       
 Aggravated Sexual DD, BCD 20 yrs Total 
 Contact with a Child       
 Abusive Sexual Contact DD, BCD 15 yrs Total 
 with a Child       
 Indecent Liberty with a DD, BCD 15 yrs Total 
 child       
 Abusive Sexual Contact DD, BCD 7 yrs Total 
 with a Child        
 Indecent Act DD, BCD 5 yrs Total 



 

 

MAXIMUM PUNISHMENT CHART 
This chart was compiled for convenience purposes only and is not the 
authority for specific punishments. See Part IV and R.C.M. 1003 for specific 
limits and additional information concerning maximum punishments. 
Article Offences Discharge Confinement Forfeitures 
 Forcible Pandering  DD, BCD 5 yrs Total 
 Wrongful Sexual Contact DD, BCD 1 yr Total 
 Indecent Exposure DD, BCD 1 yr Total 
 [Note: The Article 120       
 maximum punishments       
 apply to offenses       
 committed during the       
 period 1 October 2007       
 through 27 June 2012.       
 See Appendices 23, 27       
 and 28]       
         

120a Stalking  DD, BCD 3 yrs Total 
         

121 Larceny       
  Of military properly of BCD 1 yr. Total 
  a value of $ 500.00 or       
  less       
  Of properly other than DD, BCD 6 mos. Total 
  military property of a       
  value of $ 500.00 or       
  less       
  Of military properly of       
  a value of more than       
  $ 500.00 or of any       
  military motor vehicle,       
  aircraft, vessel,       
  firearm, or explosive DD, BCD 10 yrs. Total 
  Of property other than       
  military property of a       
  value of more than       
  $ 500.00 or any motor       
  vehicle, aircraft,       
  vessel, firearm, or       
  explosive DD, BCD 5 yrs. Total 
 Wrongful appropriation       
  Of a value of $ 500.00 None 3 mos. 2/3 mos, 
  or less        
  Of a value of more than BCD 6 mos. Total 
  $ 500.00       
  Of any motor vehicle,       
  aircraft, vessel,       
  firearm, or explosive DD, BCD 2 yrs Total 
         

122 Robbery       
  Committed with a DD, BCD 15 yrs. Total 
  firearm        
  Other cases  DD, BCD 10 yrs. Total 
         

123 Forgery  DD, BCD 5 yrs. Total 



 

 

MAXIMUM PUNISHMENT CHART 
This chart was compiled for convenience purposes only and is not the 
authority for specific punishments. See Part IV and R.C.M. 1003 for specific 
limits and additional information concerning maximum punishments. 
Article Offences Discharge Confinement Forfeitures 
         

123a Checks, etc.,       
 insufficient funds,       
 intent to       
  To procure anything of       
  value with intent to       
  defraud $ 500.00 or       
  less  BCD 6 mos. Total 
   More than $ 500.00 DD, BCD 5 yrs. Total 
  For payment of past the       
  obligation, and other       
  cases intent to deceive BCD 6 mos. Total 
         

124 Maiming  DD, BCD 20 yrs Total 
         

125 Sodomy       
  By force and without       
  consent DD, BCD Life 4 Total 
  With child under age of       
  16 years and at least       
  12 DD, BCD 20 yrs. Total 
  With child under the       
  age of 12 DD, BCD Life 4 Total 
  Other cases DD, BCD 5 yrs. Total 
         

126 Arson       
         
  Aggravated  DD, BCD 20 yrs. Total 
  Other cases, where       
  property value is:       
   $ 5000.00 or less  DD, BCD 1 yr. Total 
   More than $ 500 DD, BCD 5 yrs. Total 
         

127 Extortion  DD, BCD 3 yrs. Total 
         

128 Assualts       
  Simple Assault:       
   Generally None 3 mos. 2/3 3 mos. 
   With an unloaded DD, BCD 3 yrs. Total 
   firearm       
  Assault consummated by       
  battery BCD 6 mos. Total 
  Assault upon       
  commissioned office of       
  U.S. or friendly power       
  not in execution of       
  office  DD, BCD 3 yrs. Total 
  Assault upon warrant       
  officer, not in       
  execution of office DD, BCD 18 mos. Total 



 

 

MAXIMUM PUNISHMENT CHART 
This chart was compiled for convenience purposes only and is not the 
authority for specific punishments. See Part IV and R.C.M. 1003 for specific 
limits and additional information concerning maximum punishments. 
Article Offences Discharge Confinement Forfeitures 
  Assault upon       
  noncommissioned or       
  petty officer not in       
  execution of office  BCD 6 mos. Total 
  Assault upon in       
  execution of office,       
  person serving as       
  sentinel, lookout,       
  security policeman,       
  military policeman,       
  shore patrol, master at       
  arms, or civil law       
  enforcement  DD, BCD 3 yrs. Total 
  Assault consummated by       
  battery upon child       
  under 16 years DD, BCD 2 yrs. Total 
  Assault with a       
  dangerous weapon or       
  other means or force       
  likely to produce       
  death or grievous       
  bodily harm:       
   Committed with loaded       
   firearm DD, BCD 8 yrs Total 
   Other cases  DD, BCD 3 yrs. Total 
  Assault in which       
  grievous bodily harm       
  is intentionally       
  inflicted:       
   With a loaded firearm DD, BCD 10 yrs. Total 
   Other cases  DD, BCD 5 yrs. Total 
  Aggravated assault       
  with a dangerous       
  weapon or other means       
  or force likely to       
  produce death or       
  grievous bodily harm       
  when committed upon a       
  child under the age       
  of 16 years DD, BCD 5 yrs Total 
  Aggravated assault in       
  which grievous bodily       
  harm is intentionally       
  inflicted when       
  committed upon, a       
  child under the age of       
  16 years DD, BCD 8 yrs Total 
         

129 Bulgary DD, BCD 10 yrs. Total 
         



 

 

MAXIMUM PUNISHMENT CHART 
This chart was compiled for convenience purposes only and is not the 
authority for specific punishments. See Part IV and R.C.M. 1003 for specific 
limits and additional information concerning maximum punishments. 
Article Offences Discharge Confinement Forfeitures 

130 Housebreaking DD, BCD 5 yrs. Total 
         

131 Perjury DD, BCD 5 yrs. Total 
         

132 Frauds against the       
 United States       
  Offenses under article       
  132(1) or (2) DD, BCD 5 yrs. Total 
  Offenses under article       
  132(3) or (4)       
   $ 500.00 or less BCD 6 mos. Total 
   More than $ 500 DD, BCD 5 yrs. Total 
         

133 Conduct unbecoming Dismissal 1 yr. or as Total 
 officer 00(see Fart IV,  prescribed   
 para. 59e)       
         

134 Abusing public animal None 3 mos. 2/3 3 mos. 
 Adultery DD, BCD 1 yr. Total 
  Assault       
  With intent to commit DD, BCD 20 yrs. Total 
  murder or rape        
  With internt to commit       
  voluntary manslaughter,       
  robbery, sodomy, arson,       
  or burglary DD, BCD 10 yrs. Total 
  With intent to commit       
  housebreaking DD, BCD 5 yrs. Total 
 Bigamy  DD, BCD 2 yrs. Total 
 Bribery DD, BCD 5 yrs. Total 
 Graft DD, BCD 3 yrs Total 
 Burning with internt to       
 defraud DD, BCD 10 yrs Total 
 Check, worthless, making       
 and uttering-by       
 dishonorably failing to       
 maintain funds BCD 6 mos. Total 
 Child Endangerment:       
  Endangerment by design       
  requiring in grievous       
  bodily harm  DD, BCD 8 yrs Total 
  Endangerment by design       
  resulting in harm DD, BCD 5 yrs. Total 
  Other cases by design DD, BCD 4 yrs. Total 
  Endangerment by       
  culpable negligence       
  resulting in grievous       
  bodily harm DD, BCD 3 yrs. Total 
  Endangerment by culpable       
  negligence resulting       
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This chart was compiled for convenience purposes only and is not the 
authority for specific punishments. See Part IV and R.C.M. 1003 for specific 
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Article Offences Discharge Confinement Forfeitures 
  in harm BCD 2 yrs. Total 
  Other cases by culpable       
  negligence BCD 1 yrs. Total 
 Child Pornography       
  Possessing, receiving,       
  or viewing DD, BCD 10 yrs. Total 
  Possessing child       
  pornography with       
  intent to distribute DD, BCD 15 yrs Total 
  Distributing child       
  pornography DD, BCD 20 yrs. Total 
  Producing child       
  pornography DD, BCD 30 yrs. Total 
 Cohabitation, wrongful None 4 mos. 2/3 4 mos. 
 Correctional custody, DD, BCD 1 yr. Total 
 escape from       
 Correctional       
 custody, breach of  BCD 6 mos. Total 
 Debt, dishonorably       
 failing to pay  BCD 6 mos. Total 
 Disloyal statement DD, BCD 3 yrs. Total 
 Disorderly conduct       
  Under such       
  circumstances as to       
  bring discredit None 4 mos. 2/3 4 mos. 
  Other cases None 1 mo. 2/3 1 mo. 
 Drunkenness       
  Aboard ship or under       
  such circumstances as       
  to bring discredit None 3 mos. 2/3 3 mos. 
 Other cases  None 1 mo. 2/3 1 mo. 
 Drunk and disorderly       
  Aboard ship BCD 6 mos. Total 
  Under such       
  circumstances as to       
  bring discredit  None 6 mos. 2/3 6 mos. 
  Other cases  None 3 mos. 2/3 3 mos. 
 Drinking liquor with       
 prisoner None 3 mos. 2/3 3 mos. 
 Drunk prisoner None 3 mos. 2/3 3 mos. 
 Drunkenness-in       
 capacitating oneself fur       
 performance of duties       
 through prior indulgence       
 in intoxicating liquor or       
 drugs None 3 mos. 2/3 3 mos. 
 False or unauthorized       
 pass offenses       
  Possessing or using       
  with intent In defraud       
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  or deceive, or making,       
  altering,       
  counterfeiting,       
  tampering with or       
  selling DD, BCD 3 yrs. Total 
 All other cases  BCD 6 mos. Total 
 False pretenses,       
 obtaining services under       
  of a value of $ 500.00       
  or less BCD 6 mos. Total 
  Of a value of more than       
  $ 500.00  DD, BCD 5 yrs. Total 
 False swearing DD, BCD 3 yrs. Total 
 Firearm, discharging-       
 through negligence None 3 mos. 2/3 3 mos. 
 Firearm, discharging       
 willfully, under such       
 circumstances as to       
 endanger human life DD, BCD 1 yr. Total 
 Fleeing scene of BCD 6 mos. Total 
 accident       
 Fraternization Dismissal 2 mos. Total 
 Gambling None 3 yrs. 2/3 3 mos. 
 Homicide, negligent  DD, BCD 3 yrs. Total 
 Impersonation       
  With intent to defraud DD, BCD 3 yrs. Total 
  Other cases BCD 6 mos. Total 
 Indecent language       
  Communicated to a child       
  under the age of 16 yrs DD, BCD 2 yrs. Total 
  Other cases BCD 6 mos. Total 
 Jumping from vessel into       
 water BCD 6 mos. Total 
 Kidnapping  DD, BCD Life 4 Total 
 Mail: taking, opening,       
 secreting, destroying,       
 or stealing DD, BCD 5 yrs. Total 
 Mails: depositing or       
 causing to be deposited       
 obscene matters in DD, BCD 5 yrs. Total 
 Misprision of serious DD, BCD 3 yrs. Total 
 offense       
 Obstructing justice DD, BCD 5 yrs. Total 
 Wrongful interference       
 with an adverse       
 administrative       
 proceeding  DD, BCD 5 yrs. Total 
 Pandering DD, BCD 5 yrs. Total 
 Prostitution and DD, BCD 1 yr. Total 
 patronizing a prostitute       
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 Parole, violation of BCD 6 mos. 2/3 6 mos. 
 Perjury, subornation of DD, BCD 5 yrs. Total 
 Public record: altering, DD, BCD 3 yrs. Total 
 concealing, removing,       
 mutilating,       
 obliterating, or       
 destroying       
 Quarantine: breaking None 6 mos. 2/3 6 mos. 
 Reckless endangerment BCD 1 yr. Total 
 Restriction breaking None 1 mo. 2/3 1 mo. 
 Seizure: destruction, DD, BCD 1 yr. Total 
 removal, or disposal of       
 property to prevent       
 Self-injury without       
 intent to avoid service       
  In time of war, or in DD 5 yrs. Total 
  a hostile fire pay zone       
  Other DD 2 yrs. Total 
 Sentinel, Lookout       
  Disrespect to None 3 mos. 2/3 3 mos. 
  Loitering or wrongfully       
  sitting on post by       
   In time of war or DD, BCD 2 yrs. Total 
   while receiving       
   special pay under 37       
   USC 310       
   Other cases BCD 6 mos. Total 
 Soliciting another to       
 commit an offense (see       
 Part. IV 105e)       
         
  Of a value of $ 500.00 BCD 6 mos. Total 
  or less       
  Of a value of more DD, BCD 3 yrs. Total 
  than $ 500.00       
 Straggling None 3 mos. 2/3 3 mos. 
 Testify, wrongfully DD, BCD 5 yrs. Total 
 refusing to       
 Threat, bomb, or hoax DD, BCD 10 yrs. Total 
 Threat, communicating DD, BCD 3 yrs. Total 
 Unlawful entry BCD 6 mos. Total 
 Weapon: concealed, BCD 1 yr. Total 
 carrying       
 Wearing unauthorized BCD 6 mos. Total 
 insignia, decoration,       
 badge, ribbon, device,       
 or lapel button       
         

Notes: 
1 Suspended in time of war. 



 

 

MAXIMUM PUNISHMENT CHART 
This chart was compiled for convenience purposes only and is not the 
authority for specific punishments. See Part IV and R.C.M. 1003 for specific 
limits and additional information concerning maximum punishments. 
Article Offences Discharge Confinement Forfeitures 

2 See paragraph 16e(1) & (2) Note, Part IV 
3 When any offense under paragraph 37, Part IV, is committed: while the 

accused is on dubas a sentinel or lookout: on board a vessel or aircraft 
used by or under toe control of the armed forces: in or at a missile launch 
facility used by or under the control of the arm ed forces: while receiving 
special pay under 37 U.S.C. sec. 310: in time of war: or in a confinement 
facility us ED by or under t the control of the med forces, the ED by or 

under t the control of the med forces, the maximum period of confinement 
authorized for such offense shall be increased by 5 years. 

4 With or without eligibility for parole. 
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Specific VA Benefits Resources 
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Information Paper on the Relationship Between PTSD, TBI, and Criminal Behavior 

This information paper highlights the current state of knowledge about the relationship between criminal behavior 
and mental illnesses that are common among servicemembers who have experienced combat and situations in which 
their lives were threatened or in which they were forced to harm others in the course of their duties, particularly non-
combatants. Although each person can--and many do--react very differently to the events which cause Posttraumatic 
Stress Disorder (PTSD) and Traumatic Brain Injury (TBI), and there are incentives for persons facing charges to fake a 
disorder or exaggerate its symptoms in attempts to reduce potential punishment, countless real experiences have led to a 
consensus among experts that some portion of combat veterans engage in criminal conduct as a result of untreated men-
tal health conditions related to combat. Excluding cases in which individuals have malingered a disorder or its symp-
toms, the following paragraphs discuss lessons from actual cases. * 
 

* For ease of reading, references are kept to a minimum and appear in endnotes following the text. 
 
Criminal Conduct Related to Mental Health Conditions 

Traumatic Brain Injury is a signature injury of the wars in Iraq and Afghanistan, and one estimate projects that 
300,000, or nearly 20%, of veterans of these wars may suffer from PTSD.  n1 Posttraumatic Stress Disorder and TBI 
often underlie criminal behavior because both conditions, together or independently, influence one's judgment and abil-
ity to respond to stressful triggering events. This information paper does not seek to suggest that there is an excuse for 
the criminal misconduct stemming from PTSD or TBI. Rather, the below examples, drawn from research and observa-
tions from Vietnam to the present, are intended to highlight conditions that can be prevented or minimized with a proper 
course of treatment if intervention occurs early enough during the life-course of the disorder. 

For practical purposes, PTSD is a disorder that arises from a significant threatening event that leads to specific 
types of responses based on unwanted reminders of the real trauma or attempts to avoid  [*252]  similar trauma from 
happening again. One shorthand description of combat PTSD is "the persistence into civilian life or life in garrison of 
the valid physiological, psychological, and social adaptations that promote survival when other human beings are trying 
to kill you."  n2 Traumatic Brain Injury is injury to the brain which results from physical impact. Based on the nature 
of the trauma inflicted and the parts of the brain damaged by the physical impact, physiological responses can influence 
the brain's processing of information and the ability to regulate emotion. In some cases, TBI impairs judgment to the 
point where a person perceives nonexistent threats or lacks the ability to express rage, shock or grief in a socially ac-



 

 

ceptable manner.  n3 Those individuals who suffer from both PTSD and TBI, often stemming from injuries inflicted 
during the same combat events, may experience symptoms of greater or extended severity than they would if they only 
suffered from one. 

While the true incidence of trauma-related criminal behavior remains unknown due to non-reporting, lack of mental 
health diagnoses, and lack of evaluation of circumstances or history by military or civilian authorities, criminal behavior 
more commonly associated with, and often "stemming directly from," untreated PTSD includes: 
 

. "AWOL or desertion after return to U.S."; 
 

. "Use of illicit drugs to self-medicate symptoms of PTSD"; and 
 

. "Impulsive assaults during explosive rages . . . after return to the U.S."  n4 
 
Army Field Manual 22-51, the Leader's Manual for Combat Stress Control, includes these and other criminal behaviors 
as "misconduct stress behaviors" originating from experiences in combat and emerging over time following such expo-
sure.  n5 While the former sources date to 1994 and lessons from Vietnam era combat veterans, a 2007 Department of 
Defense mental health task force report similarly linked PTSD to "[difficulty controlling one's emotions, including irri-
tability and anger . . . , [s]elf-medication with . . . illicit drugs in an attempt to return to normalcy [and] reckless/high 
risk behaviors."  n6 Overall, many violations of the Uniform Code of Military Justice may be further explained by the 
specific symptom clusters, stress triggers, or environmental stimuli addressed below: 

 [*253]  Self-Medication. The persistent reminders of original trauma that repeat over time in an unwanted way 
and hypervigilence, a state in which an individual is constantly on alert expecting a threat to guard against, are PTSD 
symptoms that can lead one to become exhausted and constantly on edge. A very common response to these conditions 
is misuse and abuse of alcohol, prescription medication, or illicit narcotics to relieve such symptoms. Although ser-
vicemembers have choices and their mental conditions do not force them to engage in this activity, this 
"self-medication" is often for the purpose of relaxing or sleeping. Depending on the facts of an individual case, one who 
might have recreationally used alcohol prior to the trauma may begin abusing it for its benefits without knowing he or 
she has a mental health disorder and failing to notice abuse of alcohol until an event or a witness makes this clear. 

A dissociative episode is an experience in which a person detaches from reality and believes himself or herself to 
be in an environment similar to the one in which actual trauma occurred, mistakenly anticipating or believing that a 
similar threat will be or is present. Sometimes described as a "flashback," the dissociative episode can be triggered by 
sights, smells, situations of high emotion, or other reminders of actual trauma. Witnesses often describe individuals as 
"going on autopilot" when they are in dissociative states in part because the trauma-survivor, overcome by events, will 
resort back to survival behavior that they had learned through repetition during training or that they actually relied upon 
to survive in extremely dangerous situations. 

Behaviors based on a shattered assumption of moral order. When an event is traumatizing enough to result in 
PTSD, which is currently diagnosed in part based on the duration of a person's symptoms lasting more than one month,  
n7 the causal event challenges a number of core assumptions necessary for social survival. One key assumption that is 
often "shattered" by the trauma is the notion that "a moral order exists in the universe that discriminates right from 
wrong."  n8 After the traumatic event, the survivor may find certain behaviors to be acceptable that he or she consid-
ered as morally wrong or criminal prior to the event, essentially reasoning that life operates according to fewer rules in a 
far more haphazard manner. 

Thrill or sensation-seeking behavior, which arises from sustained periods living in dangerous environments 
where the veteran expected threats at any moment, can occur when the trauma-survivor returns to  [*254]  civilian 
roles that he or she perceives to be boring and uneventful. In some cases, combat veterans perceive such uneventful 
roles as an exception to the norm and extremely distressful. In an effort to return to a similar sense of routine, some vet-
erans try to recreate the common adrenaline rush by engaging in dangerous behavior behind the wheel of a car or han-
dlebar of a motorcycle, starting fights at bars, or undertaking more deliberate acts involving the possibility of capture by 
the authorities or persons capable of retaliating with force.  n9 

Self-punishment. In a different response to traumatic experiences, particularly ones in which the combat veteran 
felt responsible for injury or death to fellow servicemembers or civilians, the veteran may resort to criminal activity 
hoping to be caught and punished with the belief "I deserve to suffer,"  n10 viewing incarceration and its resulting dis-



 

 

comfort as methods of evening the score or making right the situation. In an extreme variation, "Depression-Suicide 
Syndrome," the veteran may hope for law enforcement to respond to his or her criminal behavior with lethal force as a 
means of suicide.  n11 As opposed to this "unconscious" or "survivor's" guilt,  n12 a combat veteran may also use ex-
treme forms of self-punishment in an effort to protect society from his or her own threat of unpredictable violence.  n13 
In either case, because the object of the behavior is in law enforcement's response to it, the crimes often appear to be 
illogical, "bizarre," and "poorly planned."  n14 

"Moral injury" results from a traumatic event in which a veteran felt authorized or required by the circumstances 
in combat to act in conflict with his or her conscience and sense of values.  n15 A common example used by the psy-
chiatrist who coined the term is the Marine who acted on orders to shoot a sniper who was using an infant serving as a 
human shield.  n16 Although the situation and the rules of engagement may have permitted such conduct, the nature of 
the behavior can create a major conflict within the servicemember on a deeper moral level. Moral injury can result in 
criminal offenses, especially those involving domestic violence, through the veteran's effort to "strike first," one of three 
common maladaptive responses to the lack of ability to trust others.  n17 

Revenge. It is sometimes the case that individuals suffering from symptoms of combat-related mental conditions 
will engage in criminal behavior as a form of retaliation. After being plagued by recurring readjustment difficulties, 
criminal behavior may be an attempt to "prove their abilities, for they perceive society as viewing them to be  [*255]  
incapable.  n18 Alternatively, these veterans may direct such rage toward "any figures or symbols of authority" as a 
result of feeling used and exploited during combat service.  n19 

Decrease in duty performance due to lack of ability to concentrate or cognitively organize information. Failures 
to show up to work call or physical fitness on time, outbursts, and inability to meet deadlines are often explained by 
PTSD and TBI symptoms. These symptoms, when left undiagnosed, may give leaders the misleading impression of a 
lazy or unmotivated servicemember who has chosen to disregard significant responsibilities within his or her military 
unit. 

Violent behavior occurring during a sleep-state in response to vivid nightmares. Within family advocacy 
committees it is not uncommon to encounter a spouse assaulted by the military member during sleep or as he or she 
awoke from a nightmare. In some cases, veterans have killed their spouses in such states.  n20 

Adverse reactions to psychotropic medications during the course of treatment for mental conditions. The 
treatment of PTSD and other mental health conditions resulting from combat trauma often involves prescription narcot-
ics to regulate behavior and emotion. When physicians replace drug types, add new ones, or experiment with different 
dosages of the same drug over time to overcome the body and brain's resistance, these changes or combinations can 
result in adverse reactions that impair judgment or induce stress responses.  n21 
 
Recognition of the Criminal Connection 

Although the mental health community is learning more about PTSD and TBI with each passing day and has much 
more to learn, its members have recognized a significant relationship between combat trauma and later criminal conduct 
by a significant proportion of the total population of combat veterans: 
 

. The Department of Justice's study of incarcerated veterans in 2004 revealed that "over 200,000 veterans 
are in U.S. jails and prisons, and more than half have been incarcerated for violent offenses."  n22 Such 
statistics do not reflect more recent trends in the wake of intensified combat operations since that time. 

 
 [*256]  . The majority of the incarcerated veteran population (54% in state and 64% in federal prison) 
"served during a wartime period."  n23 

 
. The National Vietnam Readjustment Study, "the largest study of Vietnam veterans," revealed that 
"nearly half of [the] male Vietnam combat veterans afflicted with PTSD had been arrested or incarcer-
ated in jail one or more times."  n24 

 
. A study of veterans of Operation Iraqi Freedom who had seen "violent combat" revealed common ex-
periences of "aggressive behaviors following deployment, including angry outbursts, destroying proper-
ty, and threatening others with violence."  n25 Combat veterans have an increased likelihood of using 
handguns or other weapons in the perpetration of such threats.  n26 



 

 

 
. In 2005, Marines who had deployed, including service in Operations Enduring and Iraqi Freedom, were 
up to twice as likely to use illegal narcotics as their peers who had never deployed.  n27 

 
. In 2010, a key study of 77,998 Marines who deployed in Operation Enduring Freedom or Operation 
Iraqi Freedom revealed that those who were diagnosed with PTSD were "11.1 times more likely to have 
a misconduct discharge compared with their peers who did not have a psychiatric diagnosis."  n28 

 
. More recently, in 2012, research with a sample of 1,388 Iraq and Afghanistan veterans revealed that a 
diagnosis of PTSD or TBI increases the risk of criminal conduct and subsequent arrest for those who ex-
perience anger and irritability linked to their symptoms.  n29 

 
Systemic Responses 

Outside the DoD, many state legislatures have created diversionary programs specifically for veterans to allow 
them to obtain mental health treatment in lieu of arrest, conviction, or incarceration. Nearly 100 special court dockets 
devoted to veterans, called "veterans treatment courts," are functioning throughout the nation with hundreds more in the 
planning stages.  n30 While these courts differ, state by state, and  [*257]  sometimes jurisdiction by jurisdiction, they 
all exist in recognition that a common manifestation of untreated mental health disorders is criminal conduct. They fur-
ther understand that traditional punitive responses involving conviction and incarceration largely fail to address the un-
derlying cause of the misconduct, sometimes counterproductively leading symptoms to worsen.  n31 

The DoD has begun to realize the value of mental health treatment in a number of ways. In the introduction to the 
2012 Goldbook, the Army's Vice Chief of Staff underscored the fact that military leaders "cannot simply deal with 
health or discipline in isolation," and that "these issues are interrelated and will require interdisciplinary solutions."  
n32 Aside from the efforts of individual commanders to create options for offenders in need of treatment, institutional 
responses exist for individuals who qualify for Disability Evaluation System processing for a mental health condition. If 
they are simultaneously facing separation for misconduct, the commander acting as the separation authority must evalu-
ate the circumstances surrounding the misconduct and address whether the mental health condition was the "direct or 
substantial contributing cause of the conduct that led to the recommendation for administrative separation."  n33 While 
it is unknown how many punitive actions have been terminated to allow for medical separation of those qualifying for 
mental health treatment, the requirement to address such circumstances suggests special sensitivity toward and recogni-
tion of the connection between mental health conditions and criminal conduct. 

A second sign of institutional response within DoD occurred in October 2009 when Department of Defense mental 
health providers met with Department of Veterans Affairs (VA) professionals and identified the objective to provide 
targeted mental health services for active duty servicemembers facing disciplinary action.  n34 Modeled off of VA's 
Veterans Justice Outreach program now operating in jails and prisons throughout the Nation as well as most Veterans 
Treatment Courts,  n35 a pilot program is now underway at Army, Navy, and Air Force installations to determine the 
effectiveness of an intervention program with the input of Veterans Justice Outreach personnel in the same communi-
ties.  n36 Although the success of the program has not been evaluated and the program's focus is on obtaining treatment 
during the servicemember's interaction with the military justice system and planning for the servicemember's transition 
to the civilian community, its genesis lies in the fact that many servicemembers who are involved in  [*258]  the mili-
tary justice system have mental health conditions and related needs not currently met by the military disciplinary sys-
tem. 
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VA Benefits and Claims Resources for Separating Personnel 

VA Benefits and Claims Resources for Separating Personnel 
 
Department of Veterans Affairs: VA has 56 Regional Offices throughout the country and has benefits counselors who 
are often able to answer questions regarding VA benefits on a walk-in basis. A list of VA's Regional Offices can be 
found on VA's website at http://www.benefits.va.gov/benefits/offices.asp. Servicemembers can also contact VA toll-free 
by calling (800) 827-1000. 
 



 

 

Federal Benefits for Veterans, Dependents, and Survivors: Each year, VA publishes a book that provides infor-
mation about each of its benefits programs. An online edition of this publication can be found on VA's website at 
http://www.va.gov/opa/publications/benefits_book.asp. 
 
Veterans Service Organizations: There are currently 36 Congressionally chartered and other Veterans Service Organ-
izations that are recognized by the Secretary of Veterans Affairs to provide "responsible, qualified representation in the 
preparation, presentation, and prosecution of claims" for Department of Veterans Affairs benefits. A complete listing of 
these organizations, along with contact information for each organization, is available in the Veterans Service Organiza-
tion Directory that is published annually on VA's website at www.va.gov. Many of these Veterans Service Organizations 
have offices that are co-located at VA's Regional Offices throughout the country, and the VA-accredited representatives 
who staff these organizations are often able to provide assistance to claimants on a walk-in basis. These organizations 
do not charge VA benefits claimants any fees for the services that they provide. Many of  [*262]  these organizations 
will assist former servicemembers with OTH or BCD characterizations, as such a characterization may not preclude the 
former servicemember from eligibility for certain VA benefits. 
 
Accredited Representatives: VA recognizes numerous individuals who are not employed by Veterans Service Organ-
izations. These individuals, who are primarily attorneys, but may also be claims agents, are accredited by VA and are 
authorized to advise claimants as to eligibility requirements and to assist individuals in the filing of claims for VA bene-
fits. These representatives are authorized, in certain circumstances, to charge fees for their services. However, due to 
federal law regarding fees they may collect, an attorney may not be able to represent you until you file a notice of disa-
greement with a VA rating decision. VA's Office of General Counsel maintains a list of accredited representatives, 
which can be found at http://www.va.gov/ogc/accreditation/index/html. Some attorneys, regardless of whether they are 
accredited to practice before VA, may be able to assist you if you are seeking a discharge upgrade. 
 
Law School Clinics: A number of law schools throughout the country have clinics that provide free legal services to 
veterans and former servicemembers. Depending on the focus of each school's clinic, law students, under faculty men-
torship, may be able to assist you with your claim for VA benefits. Some law school clinics also help former service-
members who are seeking a discharge upgrade. A list of veterans law clinics can be found at 
http://www.vetsprobono.net/wp-content/uploads/2011/05/Law-Clinics1.pdf. This list may not be comprehensive, and 
other law school clinics may be able to provide free services. 
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VA Adjudication Procedures Manual Rewrite (M21-1MR) 

Part III, Subpart v, Chapter 1, Section B (February 27, 2012) 

Statutory Bar to Benefits and Character of Discharge Overview 

Available at http://www.benefits.va.gov/WARMS/M21_1MR3.asp 

M21-1MR, Part III, Subpart v, Chapter 1, Section B 
 
Statutory Bar to Benefits and Character of Discharge (COD) 
 
Overview  
 
In this Section 

This section contains the following topics: 
Topic Topic Name See 

  Page 
5 Character of Discharge (COD) Determinations 1-B-2 
6 Statutory Bar to Benefits 1-B-12 
7 Discharges Considered to be Issued Under Other 1-B-15 

 Than Honorable (OTH) Conditions   
8 COD Determinations and Healthcare 1-B-17 
9 Conditional Discharges and Uncharacterized 1-B-20 

 Discharges   



 

 

Topic Topic Name See 
  Page 

10 Clemency, Upgraded, and Discharge Review 1-B-29 
 Board (DRB) Discharges   

11 Processing DRB Decisions 1-B-35 
 
 [*264]  5. Character of Discharge (COD) Determinations 
 
Introduction 
 
"This topic contains general information on character of discharge determinations, including 
 
. character of discharge (COD) requirement for benefit eligibility 
. when COD is binding on VA 
. formal findings required for other than honorable discharges 
. when it is not necessary to make a COD determination 
. responsibility for development of evidence 
. responsibility for COD determinations 
. overview of COD determination process 
. requesting facts and circumstances 
. sufficient facts and circumstances for a COD determination 
. insufficient facts and circumstances for a COD determination, and 
. COD determination template 
 
Change Date 
 
February 27, 2012 
 
a. COD Requirement for Benefit Eligibility 
 
A Veteran's character of discharge (COD) must be under other than dishonorable conditions to establish eligibility for 
Department of Veterans Affairs (VA) benefits based on that individual's military service. 
 
A dishonorable discharge or a statutory bar deprives a claimant of all VA benefits. 
 
Exception: 
 
. A dishonorable discharge or statutory bar is not binding on VA if it is determined that the individual was insane when 
committing the acts which resulted in the discharge. 
 
Note: A COD under other than honorable (OTH) conditions is not the same as dishonorable and does not deprive the 
claimant of all benefits. 
 
References: For more information on 
. conditions of discharge and eligibility for VA benefits, see 
 

-- 38 CFR 3.12, and 
-- 38 CFR 3.13, and 

 
. insanity, see 
 

-- M21-1MR, Part III, Subpart v. 1.E. or 
-- 38 CFR 3.354(b) 

 
. statutory bar, see M21-1MR, Part III, Subpart v. 1.B.6 



 

 

. the definition of the term Veteran, see 
 

-- 38 CFR 3.1(d), or 
-- 38 U.S.C. 101(2). 

 
 [*265]  b. When COD is Minding on VA 
 
An individual is entitled to full rights and benefits of programs administered by VA. unless there is a bar to benefits 
under 38 U.S.C. 5303(a). Normally, the military's characterization of service is binding on VA if the discharge is 
 
. honorable 
. under honorable conditions (UHC), or 
. general. 
 
Note: The characters of service listed above are binding on VA, irrespective of the separation reason. For example, if 
the separation reason is "drug use," but the characterization of service is under honorable conditions, the character is 
service is still binding on the VA and no COD determination should be made. 
 
c. Formal Findings Required for OTH Discharges 
 
A formal COD determination is required when the Veteran's discharge is one of the following: 
 
. an undesirable discharge 
. an OTH discharge, or 
. a bad conduct discharge. 
 
Important: Review the issue of "Veteran status" prior to making a COD determination. Determinations of status as a 
Veteran must be supported by a preponderance of the evidence. See 38 CFR 3.1(b) for the definition of Veteran. 
 
The reasonable doubt rule of 38 CFR 3.102 does not apply in determinations of status. In Laruan v West, No. 96-179, 
the Court of Appeals for Veterans Claims (CAVC) discussed a claimant's need to establish Veteran status before he or 
she can enjoy the more favorable evidentiary criteria under the reasonable doubt rule. 
 
 [*266]  d. When it is Not Necessary to Make a COD Determination 
 
It is not necessary to make a COD determination for VA claim purposes 
 
. before the claimant applies to VBA and places the matter at issue, or 
. if there is a separate period of honorable service, which qualifies the person for the benefits claimed 
 
Exception: A COD determination may be made prior to a claimant's an application for VBA benefits, as noted in 
M21-1MR. Part III, Subpart v. 1.B.5.f 
 
Note: If there is any question regarding which period of service would qualify the person for the benefits claimed, a 
COD determination must be made before a rating decision can be completed. 
 
e. Responsibility for Development of Evidence 
 
The development activity has the responsibility for development of all necessary evidence and preparation of adminis-
trative decisions for issues discussed in this chapter. 
 
Reference: For more information on the responsibility of the Pre-Determination Team, see M21-1MR, Part III, Subpart 
i. 1.3.a. 
 
f. Responsibility for COD Determinations 



 

 

 
The development activity is responsible for determining if an OTH discharge was granted under honorable conditions 
for VA purposes (HVA) for eligibility to all VA benefits. 
 
Note: Upon request, the development activity makes these determinations for other entities, such as the 
. Department of Veterans Affairs Health Administration (VHA), 
. U.S. Department of Labor 
. U.S. Railroad Retirement Board, and 
. State agencies. 
 
References:  
 
. For information on requests to, or from, other Federal and State agencies, see M21-1-MR. Part III. Subpart iii, 4. 
 
. For information on the Pre-Determination Team functions, see M21-1MR. Part III. Subpart i. 1.3.a. 
 
 [*267]  g. Overview of COD Determination Process 
 
Follow the steps in the table below when a COD determination is needed. 
 
Important: Strictly observe the due process provisions listed in 38 CFR 3.103 and M21-1MR, Part I, Chapter 2. 
Step Action 

1 If the discharge at issue is not specifically honorable, under 
 honorable conditions, or general, send a request to the service 
 department for the complete summary of the facts and 
 circumstances and proceedings pertaining to the discharge. 
   
 References: For more information on requesting facts and 
 circumstances see M21-1MR, Part ITT. Subpart v. 1.B.h 

2 Make a formal determination. 
   
 Important. 
 . In any COD determination, there must he, minimally, a finding 
 that the issue of the Veteran's sanity is not involved. 
 . If the Veteran had more than one period of consecutive service, 
 include information covering the periods of satisfactory as well 
 as unsatisfactory service in the determination. 
   
 Note: Vietnam Era Special Upgraded Discharges require special 
 consideration before a formal determination 
   
 References: For more information on 
 . Vietnam Era Special Ungraded Discharges, see M21-1MR. 
 Part III. Subpart v. I.B.11. 
 . insanity, see 
  - M21-1MR, Part III, Subpart v. I.E, or 
  - 38 CFR 3.354 (b). 

3 Prepare the formal determination for the approval of the 
 Veterans Service Center Manager (VSCM) or designee not 
 lower than a coach. 
   
 Reference: For more information on preparation of a formal 
 administrative decision for the approval, see M21-1MR, Part III, 
 Subpart v, 1.A.2. 
 



 

 

 [*268]  h. Requesting Facts and Circumstances 
 
It is always necessary to request the facts and circumstances surrounding the claimant's discharge prior to making a 
formal decision. 
 
Request facts and circumstances using Personnel Information Exchange System (PIES) or Defense Personnel Records 
Information Retrieval System (DPRIS), as appropriate. 
 
i. Sufficient Facts and Circumstances for a COD Determination 
 
The service department generally provides sufficient facts and circumstances to make an administrative decision when 
discharge or dismissal is due to any of the following reasons: 
 
. the person was a conscientious objector who refused to perform military duties, wear the uniform, or otherwise comply 
with lawful orders of competent military authorities 
. sentence issued by a General Court Martial (GCM) 
. resignation of an officer for the good of the service 
. the reason for discharge was desertion 
. the discharge was for alienage, or 
. an unauthorized absence (UA) or absence without leave (AWOL) for a continuous period of 180 days or more. 
 
Exception: If insanity becomes an issue, full and complete development of information pertaining to the discharge, in-
cluding but not limited to Service Treatment Records (STRs) and the complete military personnel file, is needed. 
 
References: For more information on 
 
. insanity, see 
 

-- M21-1MR. Part III, Subpart v. I.E, and 
-- 38 CFR 3.354 (b) 

 
. cases in which discharge was for alienage, see M21-1MR, Part III, Subpart v, 1.B.6.C, and 
. cases of UA or AWOL, see M21-1MR Part III, Subpart v. 1.B.6.d, and 
. developing for facts and circumstances, see M21-MR, Part III Subpart v. 1.B.5.h 
 
 [*269]  j. Insufficient Facts and Circumstance s for a COD Determination 
 
Occasionally the service department will provide only limited facts and circumstances. Make a determination using all 
the evidence in VA's possession. 
 
k. COD Determination Tem plate 
 
Below is an example of a COD determination. This sample determination shows all possible paragraphs and language 
that may be included in the determination depending on the facts of the particular case. 
 
Generally, in a well-written decision, with valid reasons and bases, the conclusion should be obvious to the reader. 
 
[DEPARTMENT OF VETERAN AFFAIRS] 
[Designation of VA Office] 
[Location of VA Office] 

[File Number] 

[Veteran's Name] 
 
ADMINISTRATIVE DECISION 



 

 

 
ISSUE: [State the issue. For example "Statutory Bar Determination." if the reason for discharge is under 38 CFR 
3.12(c), or "Character of Discharge Determination," if the reason for the discharge is under 38 CFR 3.12(d)] 
 
EVIDENCE: [Use bullets to list all documents and information reviewed in making the decision. Give specific data 
about each to distinguish it from other evidence] For example: 
. VA Form 21-526 received September 6, 2004. 
. Response to due process letter received November 9th, 2004. 
. Facts and circumstances of discharge and DD 214 received from the National Personnel Records Center on November 
25th, 2004. 
 
DECISION: [Clearly and briefly state the decision. Only the decision need be provided here, no explanation.] For ex-
ample: 
 
[Joe/Jane Q. Veteran's] [Name of branch of service] service from [EOD date to RAD date] is under [other than honora-
ble/honorable] conditions and [is/is not] a bar to VA benefits under the provisions of [38 CFR 3.12(x)(x)]. 
 
[Mr/Ms. Veteran] [is/is not] entitled to health care benefits under Chapter 17. Title 38 U.S.C. and 38 CFR 3.360(a) for 
any disability determined to be service connected for active service from [EOD date to RAD date]. 
 
REASONS AND BASES: [The reasons and bases section must be included on all administrative decisions, including 
favorable ones. Include the regulations used in the determination. Begin by  [*270]  quoting verbatim from ihe rele-
vant law or regulalion(s) that perlain(s) to the issue at hand. See sample text below:] 
 
Part of all decisions: According to 38 CFR 3.12 (a) If the former service member did not die in service, pension, com-
pensation, or dependency and indemnity compensation is not payable unless the period of service on which the claim is 
based was terminated by discharge or release under conditions other than dishonorable. (38 U.S.C. 101(2)). 
 
As stated in 38 CFR 3.360(a) The health-care and related benefits authorized by chapter 17 of title 38. United States 
Code shall be provided to certain former service persons with administrative discharges under other than honorable 
conditions for any disability incurred or aggravated during active military, naval, or air service in line of duty, (b) With 
certain exceptions such benefits shall be furnished for any disability incurred or aggravated during a period of service 
terminated by a discharge under other than honorable conditions. Specifically, they may not be furnished for any disa-
bility incurred or aggravated during a period of service terminated by a bad conduct discharge or when one of the bars 
listed in § 3.12(e) applies. 
 
Only part of decisions when the discharge is evaluated under 38 CFR 3.12(c): 
According to 38 CFR 3.12(c) Benefits are not payable where the former service member was discharged or released 
under one of the following conditions: 

(1) As a conscientious objector who refused to perform military duty, wear the uniform, or comply with lawful or-
der of competent military authorities. 

(2) By reason of the sentence of a general court-martial. 

(3) Resignation by an officer for the good of the service. 

(4) As a deserter. 

(5) As an alien during a period of hostilities, where it is affirmatively shown that the former service member re-
quested his or her release. See § 3.7(b). 

 [*271]  (6) By reason of a discharge under other than honorable conditions issued as a result of an absence with-
out official leave (AWOL) for a continuous period of at least 180 days, tin's bar to benefit entitlement does not apply if 
there are compelling circumstances to warrant the prolonged unauthorized absence. This bar applies to any person 
awarded an honorable or general discharge prior to October 8, 1977. under one of the programs listed in paragraph (h) 
of this section, and to any person who prior to October 8, 1977, had not otherwise established basic eligibility to receive 
Department of Veterans Affairs benefits. The term "established basic eligibility to receive Department of Veterans Af-



 

 

fairs benefits" means either a Department of Veterans Affairs determination that an other than honorable discharge was 
issued under conditions other than dishonorable, or an upgraded honorable or general discharge issued prior to October 
8, 1977. under criteria other than those prescribed by one of the programs listed in paragraph (h) of this section. How-
ever, if a person was discharged or released by reason of the sentence of a general court-martial, only a finding of insan-
ity (paragraph (b) of this section) or a decision of a board of correction of records established under 10 U.S.C. 1552 can 
establish basic eligibility to receive Department of Veterans Affairs benefits. The following factors will be considered in 
determining whether there are compelling circumstances to warrant the prolonged unauthorized absence. 
 

. (i) Length and character of service exclusive of the period of prolonged AWOL. Service exclusive of 
the period of prolonged AWOL should generally be of such quality and length that it can be character-
ized as honest, faithful and meritorious and of benefit to the Nation. 
. (ii) Reasons for going AWOL. Reasons which are entitled to be given consideration when offered by 
the claimant include family emergencies or obligations, or similar types of obligations or duties owed to 
third parties. The reasons for going AWOL should be evaluated in terms of the person's age, cultural 
background, educational level and judgmental maturity. Consideration should be given to how the situa-
tion appeared to the person himself or herself, and not how the adjudicator might have reacted. Hardship 
or suffering incurred during overseas service, or as a result of combat wounds of other service-incurred 
or aggravated disability, is to be carefully and sympathetically considered in evaluating the person's state 
of mind at the time the prolonged AWOL period began. 
. (iii) A valid legal defense exists for the absence which would have precluded a conviction for AWOL. 
Compelling circumstances could occur as a matter of law if the absence could not validly be charged as, 
or lead to a conviction of. an offense under the Uniform Code of Military Justice. For purposes of this 
paragraph the defense must go directly to the substantive issue of absence rather than to procedures, 
technicalities or formalities. 

 
 [*272]  Only include in decisions when the discharge is evaluated under 38 CFR 3.12 (d): 
A discharge or release from service under one of the conditions specified in this section is a bar to the 
payment of benefits unless it is found that the person was insane at the time of committing the offense 
causing such discharge or release or unless otherwise specifically provided (38 U.S.C. 5303(b)). (38 CFR 
3.12) 

A discharge or release because of one of the offenses specified in this paragraph is considered to 
have been issued under dishonorable conditions. 
(1) Acceptance of an undesirable discharge to escape trial by general court-martial 
(2) Mutiny or spying. 
(3) An offense involving moral turpitude. This includes, generally, conviction of a felony. 
(4) Willful and persistent misconduct. This includes a discharge under other than honorable conditions, if 
it is determined that it was issued because of willful and persistent misconduct. A discharge because of a 
minor offense will not, however, be considered willful and persistent misconduct if service was other-
wise honest, faithful and meritorious. 
(5) Homosexual acts involving aggravating circumstances or other factors affecting the performance of 
duty. Examples of homosexual acts involving aggravating circumstances or other factors affecting the 
performance of duty include child molestation, homosexual prostitution, homosexual acts or conduct ac-
companied by assault or coercion, and homosexual acts or conduct taking place between service mem-
bers of disparate rank, grade, or status when a service member has taken advantage of his or her superior 
rank, grade, or status. (38 CFR 3.12) 

 
With certain exceptions such benefits shall be furnished for any disability incurred or aggravated during 
a period of service terminated by a discharge under other than honorable conditions. Specifically, they 
may not be furnished for any disability incurred or aggravated during a period of service terminated by a 
bad conduct discharge or when one of the bars listed in 38 CFR § 3.12(c) applies. (38 CFR 3.360) 

 
Only include in decisions when the discharge is a conditional discharge: According to 3.13(c)Despite 
the fact that no unconditional discharge may have been issued, a person shall be considered to have been 
unconditionally discharged or released from active military, naval or air service when the following con-
ditions are met: 



 

 

(1) The person served in the active military, naval or air service for the period of time the person was 
obligated to serve at the time of entry into service; 

(2) The person was not discharged or released from such service at the time of completing that peri-
od of obligation due to an intervening enlistment or reenlistment; and 

(3) The person would have been eligible for a discharge or release under conditions other than 
 

 [*273]  [Follow this with a statement of the reasons and bases Tor the decision in clear, simple, 
easy-to-understand terms. Fully describe the reasoning that led to the decision. Evaluate all the evidence, 
including sworn oral testimony and certified statements submitted by the claimant and clearly explain 
why that evidence is found to be persuasive or not persuasive. In so doing, explicitly address items of 
evidence and each of the claimant's statements or allegations. Cite all evidence, both favorable and un-
favorable, impartially. Generally, identify and digest pertinent information from the available evidence 
instead of quoting from it at length. Conclusions must be supported by analysis and explanation of the 
credibility and value of the evidence on which they are based. Assertion of unsupported conclusions does 
not comply with statutory requirements. Acknowledge statements or allegations that argue against the 
decision, and explain why they did not prevail.] 

 
Always include: Sanity [IS/IS NOT] an issue. 

 
Always sum up your decision. 
For example: The claimant was sent a due process letter on [date of due process letter], to which [he/she 
failed to respond to/responded to on [date of response]]. (If claimant responded, explain why he/she 
failed to show or did show sufficient reason to overrule 3.12.) The claimant [failed to show/showed] suf-
ficient reason why the 38 CFR 3.12 should be overruled in [his. her] favor. In the absence of any addi-
tional evidence, it is therefore determined that the claimant's discharge from, the period of service from 
[dates of service that the decision addresses], was under [Other than Honorable/Honorable Conditions] 
for the purpose of eligibility for VA benefits and is therefore [considered/not considered] a bar to bene-
fits under .3.12[part of 3.12 you are using to support your decision.] 

 
The claimant [is/is not] eligible for health care benefits under the provisions of Chapter 17, Title 38 
U.S.C for this period of service. 

 
Submitted by (signature):    [Date] 
Printed Name and Title:     

 
Concurred by (signature):     [Date] 
Printed Name and Title:     

 
Approved by (signature):     [Date] 
Printed Name and Title:     

 
 [*274]  6. Statutory Bar to Benefits 

 
Introduction 

 
This topic contains information on the statutory bar to benefits, including 

 
. bars established by 38 CFR 3.12(c) 
. additional information on discharge 

 
-- by the sentence of a General Court-Martial (GCM), 
-- for alienage, and 
-- for unauthorized absence (UA) or absence without official leave (AWOL). 

 



 

 

Change Date 
 

February 27, 2012 
 

a. Bars Established by 38 CFR 3.12(c) 
 

A statutory bar to benefits is established any time a COD determination finds that the reason the dis-
charge or release was under an]" of the conditions listed in 38 CFR 3.12 (c) Some examples of discharg-
es under 38 CFR 3.12 (c) include 

 
-- as a conscientious objector 
-- sentence of a General Court-Martial (GCM) 
-- resignation by an officer for the good of the service, 
-- an alien during a period of hostilities, 
-- absence without official leave (AWOL) for continuous period of at least 1 SO days, and 
-- as a deserter. 

 
b. Additional information on Discharge by the Sentence of a General Court-Martial 

 
Cases in which the facts indicate the service member was sentenced by a GCM are considered to be a 
statutory bar to benefits. 

 
Note: The evidence, including facts and circumstances, must show that the service member was sen-
tenced by a general court-martial, not a suminary court-martial or a special court-martial. 

 
c. Additional information on Discharge for Alienage 

 
If there was a discharge during a period of hostilities that was not changed to honorable prior to January 
7, 1957, determine if the records show that the Veteran requested the discharge. If the record 

 
. shows that the Veteran requested the discharge, it is a bar, 
. does not show that the Veteran requested the discharge, make a specific request to the service depart-
ment for this information. 

 
 [*275]  Note: The absence of affirmative evidence in the service department's reply or in the claims 
folder showing that the Veteran requested the release is a sufficient basis for a favorable decision. 

 
Reference: For more information on discharge for alienage, see 38 CFR 3.7(b) 

 
d. Additional information on Discharge for UA or AWOL 

 
Follow the steps in the table below to determine the action to take if a discharge was issued under OTH 
conditions, and there was a continuous period of 180 or more days of cither an unauthorized absence 
(UA) or AWOL 

 
Step Action 

1 As with all COD determinations, send the claimant a due process 
 letter and request facts and circumstances via PIES or DPRIS, as 
 appropriate. 
   
 Reference: For more information on due process letters, see 
 M21-1MR Part I, chapter 2. 

2 Review the information collected via facts and circumstances to 
 confirm that it includes the exact dates and nature of the lost 
 time. 



 

 

Step Action 
   
 Reference: For more in format ion on UA or AWOL, see 38 CFR 
 3.12 (c)(6) 

3 If the service department confirms a continuous period of 180 or 
 more days of UA or AWOL (exclusive of periods of 
 imprisonment or confinement) which led to the OTH discharge, 
 and the claimant didn't provide compelling reasons for the 
 absence, then deny benefits. 
   
 Note: "Time Lost" as listed on the DD form 214, Certificate of 
 Release or Discharge from Active Duty, is not sufficient to 
 determine the number of days of UA or AWOL, because it docs 
 not reflect periods of imprisonment or confinement and does not 
 typically indicate if the days absent were continuous. 

4 If the claimant provided compelling reasons for the absence but 
 our decision is ultimately unfavorable, make the issue in the 
 formal decision "Statutory Bar Under 38 U.S.C. 5303(a)" rather 
 than "Character of Discharge." and use the following as the 
 Conclusion: "The discharge for the period [date] to [date] is a 
 bar to VA benefits under the provisions of 38 CFR 3.12(c)(6) 
 and 38 U.S.C. 5303(a)." 
   
 Important: Do not make a separate decision concerning 
 character of discharge since 38 CFR 3.12(a) is not an issue. 
 
 [*276]  Note: Records added to BIRLS from the Veterans Assistance Discharge System (VADS) after October 16, 
1975, include the reason for separation. Further development of circumstances of discharge is required, even if there is 
indication that character of discharge was honorable or general, if the reason code shown in the corporate record is 
. T38 (possible Title 38 bar to VA benefits) 
. 953 (clemency discharge) 
. BEO (by executive order), or 
. DRO (discharge review under other than honorable conditions). 
 
Reference: For more information on identifying upgraded discharges, see M21-1MR, Part III, Subpart v, 1.B.10.c. 
 
 [*277]  7. Discharges Considered to be OTH 
 
Introduction 
 
This topic contains information on the discharges considered to be OTH, including 
 
. bars established by 38 CFR 3.12(d) 
. additional information on 
 

-- undesirable discharge to escape trial by General Court Martial 
-- discharge for moral turpitude, and 
-- discharge for willful and persistent misconduct. 

 
Change Date 
 
February 27, 2012 
 
a. Bars Established by 38 CFR 3.12(d) 
 



 

 

A bar to benefits is established any time a COD determination finds that the reason the discharge or release was under 
any of the conditions listed in 38 CFR 3.12 (d) Some examples of discharges under 38 CFR 3.12 (d) include 
 

-- mutiny or spying 
-- undesirable discharge to escape trial by General Court Martial (GMC), and 
-- homosexual acts involving aggravating circumstances. 

 
b. Additional Information on Undesirable Discharge to Escape Trial by General Court Martial 
 
Cases in which the facts indicate the service member agreed to accept an undesirable discharge (often seen on the DD 
Form 214 as OTH) in order to escape trial by GCM, are a bar to benefits. 
 
Note: The evidence must show that the service member accepted the undesirable discharge to escape a general 
court-martial, not a summary court-martial or a special court-martial. 
 
c. Additional Information on Discharge for Mor al Turpitude 
 
Cases in which the facts indicated the discharge was for moral turpitude, generally including conviction of a felony, are 
a bar to benefits. 
 
General Council Precedent Opinion 6-87 defined moral turpitude by saying, in part, that it is a willful act committed 
without justification or legal excuse. This act violates accepted moral standards and would likely cause harm or loss of a 
person or property. 
 
 [*278]  Moral turpitude does not have to be a felony conviction, it can be a single incident or a series of events. 
 
Reference: For more information on willful and persistent misconduct, see General Council Precedent Opinion 6-87 
 
d. Additional Information on Discharge for Willful and Persistent Misconduct 
 
Cases in which the facts indicated the service member's behavior constituted willful and persistent misconduct are a bar 
to benefits. 
 
Note: The evidence must show both willful and persistent misconduct. A one time offense or a technical violation of 
police regulations or ordinances does not necessarily constitute willful and persistent misconduct. 
 
Reference: For more information on willful and persistent misconduct, see 38 CFR 3.12 (d)(4). 
 
 [*279]  8. COD Determinations and Healthcare 
 
Introduction 
 
This topic contains information on the healthcare benefits available with different types of discharges, including 
 
. health care benefits for former military personnel with certain OTH discharges, and 
 
. statutory bar or bad conduct discharges (BCDs). 
 
Change Date 
 
February 27, 2012 
 
a. Health Care Benefits for Former Military Personnel With Certain OTH Discharges 
 



 

 

Effective October 8, 1977, under Public Law (PL) 95-126, eligibility to health care benefits for any disability incurred 
or aggravated in the line of duty during active service is extended to any former military personnel with an OTH dis-
charge, regardless of the date of that discharge. Even service members who are determined to have been discharged 
under the bars described in 38 CFR 3.12(d), are eligible for health care 
 
Eligibility for health care is not extended to persons discharged 
. by reason of a bad conduct discharge (BCD), or 
. under one of the statutory bars described in 38 CFR 3.12(c). 
 
Consider any claim which requires review of a statutory bar or preparation of a COD determination as a claim for health 
care benefits. 
 
Note: Even if a BCD is determined to be honorable for VA purposes (HVA), the service member is not eligible for 
health care. This is the only circumstance in which a service member may be found to have service connected disabili-
ties but not be eligible for health care. 
 
References: For more information on 
. eligibility for the health care benefits based on an OTH discharge, see 38 CFR 3.360, and 
. treatment for service-connected disabilities, see Chapter 17, 38 U.S.C. 1710. 
 
 [*280]  b. Statutory Bar or BCD 
 
Use the table below to determine action to take for health care benefits when a COD is the result of a statutory bar or is 
a BCD. 
If the claimant has an Then ... 
other than honorable   
discharge and there is...   
a determination that the . in the conclusion of the administrative 
dischare was decision include the following eligibility 
 statement: "The individual is not entitled 
. due to a statutory bar to health care under Chapter 17 of Title 
under 38 CTR 3.12(c), or 38. U.S.C. for any disabilities incurred in 
. a BCD service." 
 . notify the claimant that entitlement to 
 health care is not established 
   
 References: For more information on 
 the notification procedures in character of 
 discharge cases, see M21-1MR, Part III, 
 Subpart v, 1.A.3 
If the claimant has an Then ... 
OTH discharge and   
there is...   
A determination that . in the conclusion of the administrative 
discharge was due to a decision include the following eligibility 
condition listed in 38 statement: "The individual is entitled to 
CFR3.12(d), but not due health care under Chapter 17 of Title 38, 
to a U.S.C. for any disabilities incurred in 
 service." 
. statutory bar, or . notify the claimant entitlement to health care 
. BCD is established, and 
 . explain that, although conditions 
 surrounding his/her discharge generally 
 preclude payment of VA benefits, there may 
 be eligibility to VA medical care for any 



 

 

If the claimant has an Then ... 
other than honorable   
discharge and there is...   
 disabilities incurred or aggravated during 
 active service, and that he or she should 
 apply for VA medical care at the nearest VA 
 Medical Center. 
   
 References: For more information on 
 notification procedures in character of 
 discharge cases, see M21-1MR, Part III. 
 Subpart v, 1.A.3. 
 
 [*281]  Note: If a routine review of a living Veteran's claim folder reveals a COD determination without either of 
these statements, determine eligibility to health care benefits and make a written annotation on the existing paper copy 
of the determination with the appropriate eligibility statement. It is not necessary to send a due process letter in these 
cases. 
 
 [*282]  9. Conditional Discharges and Uncharacterized Discharges 
 
Introduction 
 
This topic contains information on conditional discharges and uncharacterized separations, including 
 
. provisions of 38 U.S.C 101(18), for reenlistment prior to discharge 
. when to develop for a possible conditional discharge 
. how to develop for possible conditional discharge 
. identifying the need for a conditional discharge COD determination 
. determining the dates of service for a conditional discharge 
. example of the dates of service for a conditional discharge 
. sample language for a conditional discharge COD determination 
. assigning effective dates for claims based on a conditional discharge 
. uncharacterized separations, and 
. action to take for uncharacterized separations. 
 
Change Date 
 
February 27, 2012 
 
a. Provisions of 38 U.S.C. 101(18), for Reenlistment Prior to Discharge 
 
38 U.S.C. 101(18) provides that an individual who enlisted or reenlisted before completion of a period of active service 
can establish eligibility to VA benefits if he/she satisfactorily completed the period of active service for which he/she 
was obligated at the time of entry. The satisfactory completion of one contracted period of enlistment while serving on a 
subsequent contracted period of service under a new enlistment is considered a conditional discharge. 
 
The provisions of 38 U.S.C. 101(18) apply even if 
 
. the subsequent discharge was under dishonorable or other than honorable conditions, or 
 
. a statutory bar exists for entitlement to benefits for the later period of service. 
 
Note: VA has the authority to determine the character of discharge for any type of discharge that is not binding on it; 
therefore, VA has the authority to determine the character of discharge for all periods of service identified in a condi-
tional discharge. 



 

 

 
 [*283]  b. When to develop for a Possible Conditional Discharge 
 
A DD Form 214 may show that an individual served one continuous period of service. However, enlistment contracts 
generally range from three to six years. Therefore development for a conditional discharge must be undertaken, if 
. the service was over three years, especially if the discharge dates do not line up to an exact number of years or months, 
or 
. if there is any question about how many periods of service the Veteran enlisted for, or 
. the DD Form 214 shows that prior active service exists 
 
Example: Claimant served from February 5, 1969 to May 26, 1972. Though this service was only for 3 years and appx. 
4 months, the actual periods of enlistment were as follows: 
 

-- First enlisted on February 5, 1969 for 3 years, 
-- Discharged November 14. 1970 for immediate reenlistment for 3 years, and 
-- Discharged on July 26. 1971 for immediate reenlistment for 3 years 

 
c. How to Develop for a Possible Conditional Discharge 

 
To develop for a possible conditional discharge 

 
. request facts and circumstances as with all COD determinations, and 
. request complete eligibility for separation information from the applicable service department using 
PIES or DPRIS, as appropriate. This request will provide information regarding 

 
-- whether the Veteran was eligible for complete separation prior to the date of dishonora-
ble or OTH discharge, and 
-- the date(s) on which this claimant completed the period(s) of active service for which 
he or she was obligated at the time(s) of induction or reenlistment. 

 
 [*284]  d. Identifying the need for a Conditional Discharge COD Determination 

 
Once development is complete and evidence is received, use the table below to identify the need for a 
conditional discharge COD determination. 

 
If... Then... 
development discloses a prior and . adjudicate the claim on that basis, if 
separate period of honorable the claimed conditions fall under the 
service which would qualify the good period of service, or 
claimant for the benefit requested . complete a COD determination if the 
 claimed conditions fall under the 
Note: A complete and separate questionable period of service. 
period of service is defined as a   
break in service greater than one Note: If it is unclear which period of 
day. service the claimed conditions fall 
 under, complete a COD determination. 
Example: The individual was   
discharged on September 3, 1975.   
His next period of service began   
on September 5, 1975.   
development does not disclose a . proceed with a COD determination. 
prior and separate period of . consider whether the former service 
honorable service which would member had faithful and meritorious 
qualify the claimant for the service through the period of active 
benefit requested duty for which he/she was obligated 



 

 

If... Then... 
 at the time of induction or 
 enlistment, and 
 . discuss the issue of conditional. 
 discharge in the decision. 
 
 [*285]  e. Determining the Dates of Service for a Conditional Discharge 
 
When determining the dates of service for a conditional discharge it is necessary to know the length of each enlistment 
contract the claimant signed. Dates of faithful and meritorious service are calculated by 
 
. adding the full length of the first enlistment contract to the claimant's entry into service date, thus calculating the date 
the individual would have completed his first period of obligation and would have been discharged, then 
. adding the full length of the next enlistment contract to the date determined above, thus calculating the next date that 
the individual would have completed his period of obligation and would have been discharged, then 
. continuing to add the full length of the each enlistment contract to the date determined above, until no more enlistment 
contract periods remain. 
 
f. Example 1: Dates of Service for a Conditional Discharge 
 
A claimant has one DD Form 214 showing dates of service as December 29, 1980, to December 23, 1991, nearly 11 
years of service. Because enlistment contracts generally range from three to six years, conditional discharge may be at 
issue and we must request information regarding his eligibility for complete separation. 
 
The evidence, such as enlistment contracts, shows that the claimant actually had three periods of service. He entered 
active duty on December 29, 1980, for four years, reenlisted for six years on April 4. 1984, and reenlisted for another 
six years on October 31, 1988. He began a period of 243 days AWOL on February 14, 1991. 
 
 [*286]  f. Example 1: Dates of Service for a Conditional Discharge 
 
The chart below shows how the dates of service would be determined for this is conditional discharge: 

Dates Facts Remarks 
Entered Duty Initial enlistment Based on enlistment date, the 
on12/29/80 for 4 years obligated period of service is 

  considered complete on 
  12/28/84 

Obligated period of Reenlisted for 6 Based on reenlistment contract, 
service would have years on 04/04/84 the obligated period of service is 
ended on 12/28/84  considered complete on 

  12/27/90 
     
  Note: The 6 year enlistment is 
  added to the completion date 
  determined above (12/28/84). 

Obligated period of Reenlisted for 6 Based on reenlistment contract, 
service would have years on 10/31/88 the obligated period of service is 
ended on12/27/90  considered complete on 

  12/26/1996 
     
  Note: The 6-year enlistment is 
  added to the completion date 
  determined above (12/27/90). 

2/14/91 Begins period of   
 AWOL for 243   
 consecutive days   



 

 

Dates Facts Remarks 
12/23/91 Received a Discharged on 12/23/91 

 separation type of   
 Other than   
 Honorable (OTH)   
 
 [*287]  Below is another way to replicate the chart above using just entry, obligation. and RAD dates: 
 
 Image 5 
 
Since the claimant did not begin his period of AWOL until February 14, 1991, he completed his initial enlistment and 
one reenlistment period, ending December 27, 1990, faithfully and meritoriously. The time from December 28, 1990, to 
December 23, 1991--the date of discharge--cannot be considered good service due to the AWOL period of over 180 
consecutive days. 
 
g. Sample Language for a Conditional Discharge Determination 
 
The "Decision" section of a conditional discharge determination should state how many periods of obligation were hon-
orably completed, the COD for the periods and health care benefit eligibility. 
 
Example from above case: The claimant's service from December 29, 1980, to December 27, 1990, his first two periods 
of obligation, was under honorable conditions, and he is entitled to receive VA benefits and health care benefits under 
Chapter 17, Title 38 U.S.C based upon this period of service 
 
The claimant's service from December 28, 1990. to December 23. 1991, was under other than honorable conditions, and 
he is not entitled to receive VA benefits or health care benefits under Chapter 17, Title 38 U.S.C. based upon this period 
of service. 
 
Note: The "Reasons and Basis" section of a conditional discharge determination should explain how the dates of service 
are determined 
 
 [*288]  Example: A review of facts and circumstances shows the claimant originally enlisted on December 29, 1980, 
for four years with an obligated period of service until December 28, 1984. On April 4, 1984, he extended his enlist-
ment for another six years with a new obligated period of service until December 27, 1990. On October 31, 1988, he 
extended his enlistment again for another six years, with a new obligated period of service until December 26, 1996. He 
was discharged on December 23, 1991, with an OTH character of discharge. 
 
h. Assigning Effective Dates for Claims Based on a Conditional Conditional 
 
Use the table below to determine the effective dates for claims based on a conditional discharge. 

Determining Procedure 
the date for   
a Presumptive . Treat the conditional discharge date as 
Period  - certified by the service department, and 
  - authorized by the character of discharge 
   determination as if the Veteran were actually given 
   a complete and honorable separation, and 
 . measure all presumptive periods and any other issue 
 that relates to date of discharge or release from the 
 conditional discharge dale. 
Payment If a conditional discharge is established, apply the 
 provisions of 38 CFR 3.114(a) to determine the 
 effective date. 
   
 Note. The effective date may not be earlier than 



 

 

Determining Procedure 
 October 8, 1977. 
 
i. Uncharacterized Separations 
 
In cases in which enlisted personnel are administratively separated from service on the basis of proceedings initiated on 
or after October 1, 1982, the separation may be classified as one of following three categories of administrative separa-
tion: 
 
. entry level separation 
. void enlistment or induction, and 
. dropped from the rolls. 
 
 [*289]  Note: Entry level separation can include separation reasons such as: 
 

. failure to meet procurement medical fitness standards 

. failure to meet retention standards due to a preexisting medical condition 

. completion of a period of Active Duty for Training (ADT) 

. hardship discharge 

. dependency discharge 
 
Important: The service department does not need to provide a characterization of service for the aforementioned three 
categories of separation. 
 
Reference: For more information on uncharacterized separations, see 38 CFR 3.12(k). 
 
 [*290]  j. Action to Take for Uncharacterized Separations 
 
Use the table below for the action to take for the three categories of uncharacterized administrative separations 

Type of Separation Action 
Entry Level Separation . Consider uncharacterized separations of 
 this type to be under conditions other than 
 dishonorable. 
 . No administrative decision is required. 
   
 Reference: For information on the effect 
 of an entry-level separation based upon 
 fraudulent enlistment on the status as a 
 Veteran, see VAOPGCPREC 16-99. 
Void Enlistment or Induction . Review uncharacterized separations of 
 this type based on facts and 
 circumstances surrounding separation. 
 with reference to the provisions of 38 
 CFR 3.14 to determine whether 
 separation was under conditions other 
 than dishonorable. 
 . Prepare an administrative decision. 
Dropped from the Rolls . Review uncharacterized administrative 
 separations of this type based on facts and 
 circumstances surrounding separation to 
 determine whether separation was under 
 conditions other than dishonorable. 
 . Prepare an administrative decision. 
 
 [*291]  10. Clemency, Upgraded, and Discharge Review Board (DRB) Discharges 



 

 

 
Introduction 
 
This topic contains information on Clemency, Upgraded, and DRB second reviews, including 
 
. identifying a clemency discharge 
. making a clemency discharge determination 
. elements that assist in identifying upgraded discharges. 
. decisions made through a board for correction of records or a DRB 
. recognizing an honorable or general discharge issued by a DRB intended to set aside a bar 
. effect of a change in character of discharge 
. the guidelines of PL 95-126 
. cases exempt from PL 95-126 
 
Change Date 
 
February 27, 2012 
 
a. Identifying a Clemency Discharge 
 
All copies of a DD Form 214, Certificate of Release or Discharge From Active Duty, granting clemency issued to mili-
tary absentees under Presidential Proclamation no. 4313 contain the following statement in theRemarks section: "Sub-
ject member has agreed to serve     months alternate service pursuant to Presidential Proclamation No. 4313." 
 
In addition, the VA copy of the DD Form 214, which goes to the Austin Data Processing Center (DPC) (but not to the 
discharged individual), gives the reason for separation as "Separation for the good of the service by reason of a willful 
and persistent unauthorized absence, pursuant to Presidential Proclamation No. 4313." 
 
The service department also issued a special type of discharge, Clemency Discharge. DD Form 1953. which was a sub-
stitute for the previously awarded undesirable discharge. 
 
 [*292]  Note: These clemency discharges were offered to certain individuals who incurred other than honorable dis-
charges for unauthorized absence, or failed to report for ordered military service between August 4, 1964, and March 
28, 1973. 
 
b. Making a Clemency Discharge Determination 
 
A clemency discharge does not necessarily entitle or reinstate entitlement to benefits administered by VA, and VA must 
make a decision on the COD. 
 
Prior to making a determination on service that resulted in a clemency discharge furnish notification in accordance with 
M21-1MR, Part III, Subpart v, 1.A.3. 
 
c. Elements That Assist in Identifying Upgraded Discharges 
 
Use the table below for descriptions of elements that assist in identifying upgraded discharges. 

Type of Upgrade Element Description 
  All 9A on DD Form 214 Contains "Discharge." 
 9F on DD Form 214 Contains "Certificate Issued." 
 13 on DD Form 214 (Reserve Obligation) contains 
  NA. 
 21 and 27 of DD Shows 30 days or more time 
 Form 214 lost. 
 29 on DD Form 214 Contains no signature of 
  person separated. 



 

 

Type of Upgrade Element Description 
  Issued as a Item 27 on copy 3 Contains a statement to the 
  result of the (VA copy) of effect that the discharge was 
  Presidential corrected DD Form upgraded to "under honorable 
  Proclamation 214 conditions" by the January 
  of January  19, 1977, extension of 
  19, 1977  Presidential Proclamation 
  4313 by virtue of being 
  wounded in combat or 
  decorated for valor in 
  Vietnam. 
 The BIRLS record Was established, or updated 
  to show 
     
  . the type of discharge as 
  HONORABLE, and 
  . the separation reason as 
  BEO (By Executive Order). 
  Issued as a The VA copy (copy 3) Contains the narrative reason 
  result of the of the corrected DD for separation as "Upgraded 
  DoD Special Form 214 under the DoD Discharge 
  Discharge  Review Program (Special)" 
  Review  and also indicates 
  Program     
  . the date the individual first 
  applied for discharge 
  upgrade 
  . the date the discharge was 
  upgraded, and 
  the character of service 
  (discharge) prior to upgrade. 
 The BIRLS record Established or updated to 
  show 
     
  . the type of discharge as 
  HONORABLE, and 
  . the separation reason as 
   -- DRO (Discharge 
    Review--prior discharge 
    Under Conditions Other 
    Than Honorable)", or 
  DRG (Discharge Review-- 
  prior discharge "Under 
  Honorable Conditions," 
  commonly called general). 
 
 [*294]  d. Decision Made Through a Board for Correction of Records or a DRB 
 
A decision by a service department acting through a Board for Correction of Records is final and binding on VA. 
 
This applies: 
. even if VA previously made a formal determination concerning a statutory bar under 38 CFR 3.12, and/or 
 [*295]  . a service department, acting through a Discharge Review Board (DRB). changed the character of discharge 
prior to enactment of PL 95-126 on October 8, 1977. 
 



 

 

Exception: A change in character of discharge from a service department through a DRB is not final and binding on VA 
when there is a bar because the discharge was due to the sentence of a GCM per 38 CFR 3.12(c)(6) and 38 CFR 3.12(f). 
 
e. Recognizing an Honorable or Ceneral Discharge Issued by a DRB Intended to Set Aside a Bar 
 
VA does not recognize an honorable or general discharge issued by a DRB intended to set aside a bar under 38 CFR 
3.12(c), on or after enactment of PL 95-126. October 8, 1977 (38 CTR 3.12(g)). If such an upgraded discharge is re-
ceived, examine the claim for the existence of a statutory bar. 
 
Exception: Only favorable action by a Board for Correction of Military Records will overcome a bar under 38 CFR 
3.12(c). 
 
Note: This provision also applies to those discharges issued prior to October 8, 1977, under the special review program 
(38 CFR 3.12(h)). even if a later review by a DRB confirms that the upgrading was warranted under the uniform pub-
lished review criteria. 
 
f. Effect uf a Change in Character of Discharge 
 
Do not make a formal determination to void the earlier determination. Write an annotation on the prior determination to 
show that it has been superseded by a later "corrected" discharge. 
 
Make a formal determination if the corrected character of discharge is OTH, therefore requiring reconsideration and 
redetermination. 
 
 [*296]  Determine the effective date of the determination per 38 CFR 3.400(g). 
 
g. Guidelines of PL 95-126 
 
In addition to a requirement that the Department of Defense (DoD) establish a set of uniform procedures and standards 
for use by DRBs. PL 95-126 also prohibits payment of VA benefits based solely on a discharge upgraded under 
 
. the Presidential Proclamation of January 19, 1977, or 
. the DoD Special Discharge Review Program. 
 
The DRB had to review an upgraded discharge to determine if it could be upheld under the new uniform criteria estab-
lished by PL 95-126. After the DRB completed their second review and made a decision, the responsibility for deter-
mining eligibility to VA benefits exists solely with VA. 
 
Reference: A detailed discussion of PL 95-126 and administrative review procedures was presented in DVB Circular 
20-78-18. The criteria for the second discharge review is explained in DoD Directive 1332.28. 
 
h. Cases Exempt front PL 95-126 
 
Veterans are exempt from the procedures applicable to special upgraded discharges if they had 
 
. general or under honorable conditions discharges upgraded by the special review program, or 
. filed a claim for VA benefits based on an other than honorable discharge and had received a favorable character of 
discharge determination prior to enactment of PL 95-126, effective October 8, 1977 
 
 [*297]  11. Processing DRB Second Review Decisions 
 
Introduction 
 
This topic contains information on adjudication procedures, including handling 
 



 

 

. eligibility for DRB second review 

. responsibility for determining eligibility to benefits after a DRB second review 

. narrative of decision on DD Form 215 

. favorable DRB determinations 

. favorable DRB determinations when 38 CFR 3.12(c) is a possible factor 

. unfavorable DRB decisions, and 

. effective dates for compensation and pension benefits based on DRB second review. 
 
Change Date 
 
February 27, 2012 
 
a. Eligibility for DRB Second Review 
 
A Veteran may request that the DRB perform a second review of a character of discharge determination. 
 
Note: The second review was done automatically for all Veterans whose discharges were upgraded under one of the 
special programs. 
 
To be eligible for the DRB second review, the Veteran must have 
 
. served between August 4, 1964, and March 28, 1973 
 
. been released with an "other than honorable" (formerly known as "undesirable") discharge, and 
. been issued an upgraded discharge on or after January 19, 1977, under the provisions of the 
 

-- Presidential Proclamation of January 19, 1977, or 
-- the DoD Special Discharge Review Program. 

 
b. Responsibility for Determining Eligibility to Benefits After a DRB Second Review 
 
VA has final responsibility for determining eligibility to VA benefits. 
 
If the DRB review was favorable, and the Veteran's upgraded discharge was, VA can still deny eligibility to VA bene-
fits if a statutory bar under 38 CFR 3.12(c) exists. 
 
 [*298]  If the DRB review was unfavorable and the Veteran's upgraded discharge was not uphold, VA will decide 
eligibility to VA benefits using the original discharge and facts and circumstances to complete a COD determination. 
 
c. Narrative of Decision on DD Form 215 
 
The narrative summary of the decision of the DRB's second review should be released on DD Form 215. VA must have 
a copy of this paperwork in order to make a decision. The following table shows the commonly used language for fa-
vorable and unfavorable decisions. 

Criteria Narrative Decision on DD Form 215 
USN/USMC Discharge review under PL 95-126 and a determination 
favorable second has been made that characterization of service is 
review warranted by DOD Directive 1332.28. 
USN/USMC Discharge review under PL 95-126 and a determination 
unfavorable has been made that characterization of service is 
second review warranted by DOD SDRP 4 Apr 77. 
USA/USAF Discharge review under PL 95-126 and a determination 
favorable second has been made that a change in characterization of 
review service is warranted by DOD Directive 1332.28. 
USA/USAF Discharge review under PL 95-126 and a determination 



 

 

Criteria Narrative Decision on DD Form 215 
unfavorable has been made that characterization of service was 
second review warranted by DOD SDRP 4 Apr 77. 
 
d. Favorable DRB Determinations 
 
Carefully review the full service records and determine if the former service member was discharged or released under 
one of the following conditions listed in 38 CFR 3.12(c). 
. If so, follow the instructions in M21-1MR, Part III, Subpart v, 1.13.11.e 
. If not. the favorable DRB determination is used as the basis for eligibility to VA benefits. 
 
Reference: For more information on aliens, see 38 CFR 3.7(b). 
 
 [*299]  e. Favorable DRB Determinations When 38 CFR 3.12(c) Is a Factor 
 
If 38 CFR 3.12(c) is a factor, VA can still deny eligibility to benefits, even though the DRB review was favorable. 
 
If a previous administrative decision held that the character of discharge was other than honorable, and 38 CFR 3.1 2(e) 
is a factor, annotate that decision to show the date of the 
 
. application for discharge review 
. initial DRB upgrade, and 
. VA affirmed previous decision. 
 
 [*300]  f. Unfavorable DRB Determinations 
 
If the DRB decision is unfavorable, eligibility to VA benefits rests on the merits of the original "other than honorable" 
discharge and corresponding facts and circumstances. 
 
Follow the steps in the table below to process an unfavorable DRB decision. even if the claims folder contains an unfa-
vorable administrative decision made prior to the issuance of the adverse DRB decision. 
Step Action 
1 Provide the claimant with a due process notice prior to making an 
 administrative decision. 
2 Following receipt of any evidence from the claimant or the 
 expiration of 60 days, whichever is earlier 
   
 . review the case and prepare an administrative decision 
 . cite 38 CFR 3.12(h) in the administrative decision as the 
 authority for reexamining a DRB decision. 
3 If the individual's discharge was issued under conditions that 
 prevent payment of VA benefits, discuss and resolve the issues of 
   
 . a possible conditional discharge, and 
 . entitlement to 38 U.S.C. Chapter 17 medical benefits in the 
 same administrative decision. 
   
 References: For more information on 
 . eligibility requests for health care benefits under 38 U.S.C. 
 Chapter 17, see 
 -- M21-1MR, Part III, Subpart v. 1.B.8, and 
 . conditional discharge, see M21-1MR, Part III, Subpart v. 1.B.9. 
 
Notes: 



 

 

. Unless a valid conditional discharge for a separate period of service is established, eligibility to health care benefits 
under 38 U.S.C Chapter 17 must be denied if a statutory bar exists. 
. A Special Upgraded Discharge that is affirmed by a DRB under PL 95-126 is an honorable discharge for purposes of 
entitlement to unemployment compensation under 5 U.S.C. 85. This is true even if a statutory bar exists under 38 CFR 
3.12(c)(6). 
 
 [*301]  g. Effective Dates for Compensation and Pension benefits leased on DRB Second Review 
 
Authorize payments from the date 
 
. an application for review of discharge was filed with the service department, or 
 
. the claim was filed with VA, whichever is later. 
 
Reference: For information on the provisions that should be applied when authorizing payments, see 
. 38 CFR 3.400(b), and 
. 38 CFR 3.400 (g). 
 
Important 
. January 19, 1977, is considered the dale of application for all discharges upgraded under the Presidential Memoran-
dum of January 19, 1977. 
. Use the date the original application was filed with the service department for DoD Special Review Board cases. 
. If a previously disallowed claim is reopened based on a change in the character of discharge, authorize payments from 
the latest of the following dates: 
 

-- one year prior to receipt of the reopened claim 
-- the date on which the application for review of discharge was filed with the service department, or 
-- the date of receipt of the previously disallowed claim 

 [*302]  Appendix L 

Templates and Resources for Practitioners 

Appendix L-1 Courts-Martial: Model Instruction Regarding Eligibility for Benefits Administered by the 
Department of Veterans Affairs 
 
2-5-22-1A ELIGIBILITY FOR BENEFITS ADMINISTERED BY THE DEPARTMENT OF VETERANS AFFAIRS 
(VA) 
 
(FOR GENERAL COURT-MARTIAL): Under federal law and regulations applicable to the Department of Veterans 
Affairs, also known as "VA," a punitive discharge from a General Court-Martial, including both a Bad-Conduct Dis-
charge and a Dishonorable Discharge, will result in an automatic bar to eligibility for benefits administered by VA, ex-
cept for conversion of life insurance coverage. Only retention in the Service will preserve eligibility for VA benefits if 
the accused is later discharged under honorable conditions. 

(FOR CASES NOT INVOLVING A CONVICTION OF ARTICLE 94, 104, or 106): Despite any bars to VA bene-
fits based on the level of this court-martial, a punitive discharge, or the nature of the offense(s), the accused will still 
retain certain VA benefits if (she) (he) honorably completed a prior term of active duty service. Such benefits are lim-
ited to benefits already earned as a result of any honorably completed prior term(s) of active duty service. 

(FOR CASES INVOLVING A CONVICTION OF ARTICLE 94, 104, or 106): Because the accused was convicted 
of violating Article (94) (104) (106), UCMJ, the accused is ineligible for VA benefits related to a prior or current term 
of service. 

(FOR SPECIAL COURT-MARTIAL): While any punitive discharge adjudged by a General Court-Martial will re-
sult in an automatic bar to benefits administered by Department of Veterans Affairs, also known as "VA," this is not 
true regarding Special Courts-Martial that result in a Bad-Conduct Discharge. 



 

 

Some automatic bars to benefits include a Bad-Conduct Discharge accompanying a conviction for Article 85, 
UCMJ, or Article 86, UCMJ (with a continuous period of absence without authority of 180 days or  [*303]  greater). 
Otherwise, an accused who has been discharged with a Bad-Conduct Discharge at a Special Court-Martial may still be 
considered by VA for a Character of Service determination if (she) (he) applies. In this process, adjudicators will review 
the accused's entire period of service, the individual facts surrounding the accused's conduct, and the nature of (her) 
(his) offenses to determine whether the service was other than dishonorable in character. This evaluation relies on VA's 
definition of other than dishonorable service, not the military's definition. A favorable character of service determina-
tion will permit a veteran with a Bad-Conduct Discharge to obtain various benefits, such as a disability pension or voca-
tional rehabilitation, but not health care benefits. Under federal law and regulation, the receipt of a Bad-Conduct Dis-
charge will bar a servicemember's eligibility for VA health care benefits for disabilities not incurred or aggravated dur-
ing an honorably completed prior term of active duty service, even if (her) (his) injury or medical condition was in-
curred or aggravated as a result of the servicemember's performance of military duties. 

Provided another bar to benefits does not apply, the imposition of a punitive discharge is the only circumstance in 
which a service member may be found to have service-connected disabilities but not be eligible for VA health care ben-
efits. 

Until a favorable decision is made by either VA or on an appeal of an adverse VA decision, under VA rules, the 
accused remains ineligible for VA benefits. It is a process that could take months or years to complete before a final 
decision is rendered. VA uses a number of standards to evaluate one's character of military service and the panel should 
not speculate on whether the accused will obtain a favorable or unfavorable VA determination. However, because cer-
tain circumstances will result in a bar to benefits, such as a conviction for desertion at a special court-martial that ad-
judges a Bad-Conduct Discharge, I am providing you with a chart titled, "Evaluating Misconduct for the Purpose of VA 
Benefit Eligibility." The chart provides a summary of major guidelines for VA's Character of Service evaluation. Be-
cause these determinations are left to the discretion of VA adjudicators, only retention in the Service guarantees contin-
ued eligibility for VA benefits if the accused is later discharged under honorable conditions. 

(FOR CASES NOT INVOLVING A CONVICTION OF ARTICLE 94, 104, or 106): Despite any bars to VA bene-
fits based on the level of this court-martial, a punitive discharge, or the nature of the  [*304]  offense(s), the accused 
will still retain certain VA benefits if (she) (he) honorably completed a prior term of active duty service. Such benefits 
are limited to benefits already earned as a result of any honorably completed prior term(s) of active duty service. 

(FOR CASES INVOLVING A CONVICTION OF ARTICLE 94, 104, or 106): Because the accused was convicted 
of violating Article (94) (104) (106), the accused is ineligible for VA benefits related to a prior or current term of ser-
vice. 

 [*305]  Appendix L-2 

Sample Approval Memorandum 

Request for Discharge in Lieu of Trial by Court-Martial 

DEPARTMENT OF THE ARMY 

HEADQUARTERS, 8th INFANTRY DIVISION AND FORT SNUFFY FORT 

SNUFFY VIRGINIA 123 12345-6789 
 

ATXX-CG 
 
MEMORANDUM THRU 
 
Commander, 3d Brigade Combat Team, 8th Infantry Division, Fort Snuffy, Virginia 12345 
Commander, 103d Brigade Support Battalion, 3rd Brigade Combat Team, 8th Infantry Division, Fort Snuffy, Virginia 
12345 
Commander, A Company, 103d Brigade Support Battalion, 3rd Brigade Combat Team, 8th Infantry Division, Fort 
Snuffy, Virginia 12345 
 



 

 

FOR Specialist John Q. Soldier, 987-65-4321, A Company, 103d Brigade Support Battalion, 3rd Brigade Combat 
Team, 8th Infantry Division, Fort Snuffy, Virginia 12345 
 
SUBJECT: Request for Discharge in Lieu of Trial by Court-Martial -- Specialist John Q. Soldier, 987-65-4321 
 
1. The request for discharge in lieu of trial by court-martial pertaining to SPC John Q. Soldier, 9087-65-4321, A Com-
pany, 103d Brigade Support Battalion, Fort Snuffy, Virginia, is approved. 
 
2. Specialist Soldier will be discharged from the U.S. Army under the provisions of AR 635-200. Chapter 10, with an 
under other than honorable conditions characterization of service. 
 
3. The court-martial charges pending against SPC Soldier will be withdrawn and dismissed effective upon date of sepa-
ration. 
 
4. In accordance with AR 635-200, paragraph l-32a and AR 40-501, Table 8-2, SPC Soldier will be discharged without 
separation physical or mental examination unless he/she submits a written request for such. No written waiver is neces-
sary. In the event that he/she requests either a physical or mental examination, separation will not be delayed for com-
pletion of the examination, and the examination(s) may be completed at Department of Veterans Affairs (VA) facilities 
after discharge. 
 
5 Specialist Soldier will be reduced to the lowest enlisted grade IAW AR 600-8-19, paragraph 10-1(d). 
 
6 Specialist Soldier will not be transferred to the Individual Ready Reserves (IRR) 7. Information Regarding VA Bene-
fits. 
 
 [*306]  All Discharges In Lieu of Court-Martial Granted Without Prior GCM Referral 
Add this paragraph in all cases for which it request for discharge in lieu of court-martial is granted without a 
prior referral to general court-martial, While other statutory or regulatory bars to VA benefits may apply, add-
ing this paragraph will help to prevent VA benefits adjudicators from mistakenly applying the VA regulatory 
bar to benefits for Soldiers discharged to avoid trial by general court-martial 

a. This is not a discharge to escape trial by general court-martial, as the charges and specifications have not been 
referred to general court-martial. Accordingly, the regulatory bar to VA benefits set forth in 38 C.F.R. § 3.12(d)(1) for 
acceptance of an undesirable discharge to avoid trial by general court-martial should not apply. 
 
Excluding AWQL [>=] 180 Continuous Days as a Basis for Discharge 
If an accused is charged with violating Article 85, UCMJ, Desertion, or Article 86, UCMJ, AWOL for a period of 
continuous absence of at least 180 days, add this paragraph if the convening authority decides that the statutory 
bar to VA benefits for AWOL [>=] 180 Continuous Days should not apply. Statutory bars to benefits generally 
preclude receipt of VA health care benefits, while regulatory bars generally do not. The convening authority 
must ensure that a proper reason to grant the request remains. For example, approving the request based on a 
period of AWOL of greater than 30 days, but less than 180 days, would be a proper basis for approving the re-
quest while preventing application of the statutory bar. Additional explanation is permissible, but not required. 

b. This discharge under other than honorable conditions is not issued as a result of an absence without official leave 
(AWOL) for a continuous period of at least 180 days. The statutory bar to benefits set forth in 38 U.S.C. § 5303(a) and 
38 C.F.R. $ 3.12(e)(6) for absence without leave for a period of at least 180 continuous days should not apply. [Option-
al: Insert additional explanation.] 
 
Excluding Other Charge(s) and Specification(s) as a Basis for Discharge 
Add this paragraph if the convening authority does not wish to include a specific charged offense as the basis for 
approving the request. The application of several statutory and regulatory bars to VA benefits depends on the 
type and nature of the charged misconduct. Specifically excluding certain charged offenses from the basis of the 
separation can prevent the application of a statutory or regulatory bar that would deny a Soldier benefits. 

c. This discharge in lieu of court-martial is not based on the following charged offense(s): [Insert Charge(s) and 
Specification(s) that do not form any basis for approving the discharge in lieu of court-martial]. When making a deci-



 

 

sion on VA benefits eligibility, benefits adjudicators should not consider the charged offense(s) listed in this paragraph, 
as I did not consider these charged offense(s) when granting this request for discharge in lieu of court-martial. [Option-
al: Insert additional explanation.] 
 
Recommendation Against Moral Turpitude Bar to VA Benefits 
Add this paragraph if the convening authority does not believe that an/the offense(s) on which the discharge is 
based involve(s) moral turpitude. Granting a request for discharge in lieu of court-martial with an OTH charac-
terization of service generally serves as a regulatory bar to VA benefits if an offense involving moral turpitude is 
all or part of the basis for separation. Findings and recommendations set forth in this paragraph are not binding 
on VA benefits adjudicators, but may be persuasive. 

 [*307]  d. After a thorough review of the charges and factual circumstances, I find that the offense(s) on which 
this discharge is based do(es) not involve moral turpitude for the purposes of a VA benefits determination. I recommend 
that 38 C.F.R. § 3.12(d)(3) not serve as a bar to VA benefits. The offense(s) on which this discharge is based do(cs) not 
involve moral turpitude because [, for the offenses on which this discharge is based, a Dishonorable Dis-
charge/Dismissal is not among the permissible sentences at a court-martial,] [,] [none of the offense(s) are analogous to 
a felony level offense under the circumstances] [,] fall absence offenses on which this discharge is based did not occur 
during times of War or national peril] [,] [and] [military courts and the Manual for Courts-Martial have not recognized 
the offense(s) on which this discharge is based as constituting crimes involving moral turpitude]. [Optional: Insert addi-
tional or alternate explanation.] 
 
Recommendation Against Willful and Persistent Misconduct Bar to VA Benefits 
Add this paragraph if the convening authority does not believe that an/the offense(s) on which the discharge is 
based constitute(s) willful and persistent misconduct. Granting a request for discharge in lieu of court-martial 
with an OTH characterization of service generally serves as a regulatory bar to VA benefits if misconduct de-
termined to he willful and persistent is all or part of the basis for separation. Findings and recommendations set 
forth in this paragraph are not binding on VA benefits adjudicators, but may be persuasive. 

e. After a thorough review of the charges and factual circumstances, I find that the offense(s) on which this dis-
charge is based (was)(were) not willful and persistent misconduct for the purposes of a VA benefits determination. I 
recommend that 38 C.F.R. § 3.12(d)(4) not serve as a bar to VA benefits. The offense(s) on which this discharge is 
based do(es) not involve willful and persistent misconduct because [it involves] [they all share a nexus in] a single inci-
dent and should rightfully be considered a single one-time event] [.] [the offense(s) on which this discharge is based did 
not materially interfere with or prevent the accuseds ability to meaningfully perform military duties], [the offense(s) 
was/were minor in nature and the accused's conduct was otherwise Honest, Faithful, and Meritorious]. [Optional: Insert 
additional explanation.] 
 
Compelling Circumstances Recommendation for Continuous AWOL [>=] 180 Days 
 
If an accused is charged with, violating Article 86, UMCJ, AWOL for a continuous period of at least 180 days, 
and the convening authority does not make an affirmative finding that the discharge in lieu of court-martial with 
an OTH characterization of service is not based on a continuous period of AWOL for at least 180 days, the ac-
cused will likely be statutorily burred front VA benefits. The convening authority can likely prevent this statu-
tory bar from applying by specifically finding that the request for discharge in lieu of court-martial is not based 
on a continuous period of AWOL for at least 180 days. If the accused is statutorily barred, the convening author-
ity may also make a finding and recommendation to the VA benefits adjudicators that there were compelling 
circumstances that warranted the prolonged unauthorized absence for the purpose of VA benefits. This finding, 
however, is simply a recommendation to VA benefits adjudicators in the event that the accused later applies for 
VA benefits. While this recommendation may persuade VA benefits adjudicators to apply the compelling cir-
cumstances exception to this statutory bar, it does not prevent the application of the statutory bar. 

 [*308]  f. Because this discharge is based on a violation of Article 86, UCMJ, Absence Without Leave, for a pe-
riod of at least 180 continuous days, 38 U.S.C. § 5303(a) and 38 C.F.R. § 3.12(c)(6) may serve as a statutory bar to VA 
benefits. I find, however, that for the purposes of VA benefits eligibility, there are compelling circumstances that war-
ranted the prolonged unauthorized absence. While these compelling circumstances do not present a valid legal defense, 
they are sufficiently extenuating and mitigating for me to recommend that this statutory bar to benefits not apply. In 
making this determination. I have considered the [length and character of service exclusive of the period of prolonged 



 

 

AWOL] [and] [the reasons that the accused has given for the period of prolonged AWOL. I have evaluated these rea-
sons in terms of the accused's age, cultural background, educational level and judgmental maturity [, to include the 
[hardship] [and][suffering] [incurred as a result of overseas service] [,][and] [as a result of combat wounds] [,][and] 
[other service incurred or aggravated disability]. [Optional: Insert additional explanation.] 
 
Proper Use of These Findings and Recommendations 
This paragraph is recommended in all cases for which the convening authority includes information regarding 
VA benefits. This paragraph clarifies the limited purposes of the convening authority's findings and recommen-
dations regarding VA benefits determinations. 

g. These findings and recommendations are solely for the purpose of assisting VA benefits adjudicators in making 
their decisions on eligibility for veterans benefits. 1 have made the findings and recommendations in this paragraph af-
ter being advised by my Staff Judge Advocate on the applicable legal standards, definitions, and regulations. These 
recommendations are not made for any purpose other than assisting with determining the appropriate VA benefits de-
termination. 
 
Statement of Gratuitous Nature of VA Benefits Findings and Recommendations 
This paragraph is recommended in all cases for which the convening authority includes information regarding 
VA benefits. Convening Authorities, Judge Advocates, and other legal counsel are advised against negotiating for 
the inclusion of language. Because VA and other judicial officials retain complete authority to make VA benefits 
eligibility determinations, convening authorities have neither the statutory nor regulatory authority to make fi-
nal determinations on whether or not an accused is eligible for VA benefits. Convening authorities also have no 
authority to make binding precedential determinations regarding the interpretation of VA-related statutes and 
regulations. In addition, Army Regulation (AR) 635-200 does not provide any authority for an accused to include 
conditional language as a part of a request for discharge in lieu of court-martial. The accused and defense coun-
sel should request the inclusion of VA benefit-related language in the request for discharge in lieu of 
court-martial under the authority of AR 635-200, para. 10-9. 

h. No member of the command has made any promises, assurances, or other representations to the accused or de-
fense counsel regarding the accused's eligibility for VA benefits. There was no negotiation with the accused or defense 
counsel for the inclusion of any VA benefits-related language in this approval document. The determinations, findings, 
and recommendations in this paragraph were not made in exchange for the submission of this request for discharge in 
lieu of court-martial. I believe that granting this discharge in lieu of court-martial is the correct action in this case re-
gardless of any final decision on the accused's eligibility for VA benefits. I have granted this request for discharge in 
lieu of court-martial and  [*309]  made these specific findings and recommendations regarding VA benefits eligibility 
with full knowledge that VA and other judicial officials are the proper arbiters of VA benefits eligibility determinations. 
If the determinations, findings, and recommendations included in this paragraph are found to be legally invalid, inap-
plicable, or unpersuasive, or they do not result in the preservation of any VA benefits for the accused, this discharge in 
lieu of court-martial shall remain valid, and the characterization of discharge shall remain unchanged unless upgraded or 
otherwise modified by another proper administrative, judicial, or legal process. 

ALBERT T. VANDALEIGH 

Major General, USA 

Commanding 
 
CF: 
ATXX-AG (Transition) 
IDS 

 [*310]  Appendix L-3 

Sample Language Regarding VA Benefits Eligibility 

Administrative Separation Actions 

Sample Language Regarding VA Benefits Eligibility 
 



 

 

Institutions: In all administrative separation actions for which a servicemember may lose eligibility for Department of 
Veterans Affairs (VA) benefits, convening authorities and their legal advisors should consider including additional in-
formation that is designed to assist VA benefits adjudicators in making more accurate and informed determinations on 
VA benefits eligibility. The paragraphs below arc templates that commanders and their legal advisors may use in rec-
ommendation and decision documents to address specific statutory and regulatory bars that may prevent a former ser-
vicemember from receiving VA benefits. Additional explanation of each statutory and regulatory bar to benefits can be 
found in the main article. Additional legal research may be necessary for a particular case. 
 
The templates in Section I are designed for use. where appropriate, in all administrative separation action recommenda-
tion and decision documents, to include Discharges in Lieu of Court-Martial. The template in Section II is designed 
solely for use, where appropriate, in Discharge in Lieu of Court-Martial decision documents. 
 
I. All Administrative Separation Actions 
 

1. Excluding Charge(s) and Specification(s) or Notified Offenses us a Basis for Discharge 
Add paragraph 1 if the convening authority does not wish to include a specific charged or notified 
offense as the basis for approving the administrative separation action. The application of several 
statutory and regulatory bars to VA benefits depends on the type and nature of the charged mis-
conduct. Specifically excluding certain charged offenses from the basis of the separation can pre-
vent the application of a statutory or regulatory bar that would deny a service member benefits. 

This discharge is not based on the following charged offense(s): [Insert Charge(s) and Specifica-
tion(s) that do not form any basis for the separation]. When making a decision on VA benefits eligibility, 
benefits adjudicators should not consider the offense(s) listed in this paragraph, as I did not consider 
these charged offense(s). [Optional: Insert additional explanation.] 

 
2. Excluding AWOL [>=] 180 Continuous Days as a Basis for Discharge 
If a servicemember is charged with or notified of a violation of Article 85, UCMJ, Desertion, or 
Article 86, UCMJ, AWOL for a period of continuous absence of at least 180 days, add paragraph 2 
if the convening authority decides that the statutory bar to VA benefits for AWOL [>=] 180 Con-
tinuous Days should not apply, but wants to include AWOL for a continuous period of 179 days or 
less as a basis for the discharge. If a violation of Article 85, UCMJ, Desertion, is charged or noti-
fied, and the period of continuous absence is 180 days or greater, the convening authority should 
consider including both paragraph 1 and paragraph 2 if the basis of the discharge will include 
AWOL for a continuous period of 179 days or less. Statutory bars to benefits generally preclude 
receipt of VA health care benefits, while regulatory bars generally do not. The convening authority 
must ensure that a proper reason to grant the request remains. Additional explanation is permissi-
ble, but not required. 

This discharge under other than honorable conditions is not issued as a result of an absence without 
official leave (AWOL) for a continuous period of at least 180 days. The statutory bar to benefits set forth 
in 38 U.S.C. § 5303(a) and 38 C.F.R. § 3.12(c)(6) for  [*311]  absence without leave for a period of at 
least 180 continuous days should not apply. [Optional: Insert additional explanation.] 

 
3. Compelling Circumstances Recommendation for Continuous AWOL [>=] 180 Days 
If an accused is charged with or notified of a violation of Article S6, IJC'M.P, AWOL for a con-
tinuous period of id least 180 days, and the convening authority dots not use paragraphs 1 or 2 to 
make an alternative Finding that the administrative separation with an OTH characterization of 
service is not based on a continuous period of AWOL for at Least 180 days, the accused will likely 
he statutorily barred from VA benefits. If the accused is statulorily barred, paragraph 3 assists the 
convening authority in making a recommendation to VA benefits adjudicators that there were 
compelling circumstances that warranted the prolonged unauthorized absence for the purpose of 
VA benefits This is simply a recommendation to VA benefits adjudicators in the event that (he ac-
cused later applies for VA benefits. While this recommendation may persuade VA benefits adju-
dicators to apply the compelling circumstances exception to this statutory bar, it neither prevents 
the initial application of the statutory bar, nor guarantees future eligibility for VA benefits. 



 

 

Because this discharge is based on a violation of Article 86, UCMJ, Absence Without Leave, for a 
period of at least 180 continuous days. 38 U.S.C. § 5303(a) and 38 C.F.R. § 3.12(c)(6) may serve as a 
statutory bar to VA benefits. I find, however, that for the purposes of VA benefits eligibility, there are 
compelling circumstances that warranted the prolonged unauthorized absence. While these compelling 
circumstances do not present a valid legal defense, they are sufficiently extenuating and mitigating for 
me to recommend that this statutory bar to benefits not apply. In making this determination, I have con-
sidered the [length and character of service exclusive of the period of prolonged AWOL ] [and ] [the 
reasons that the accused has given for the period of prolonged AWOI, I have evaluated these reasons in 
terms of the accused's age. cultural background. educational level and judgmental maturity [. to include 
the [hard ship] [and] [suffering] [incurred as a result of overseas service] [,][and] [as a result of combat 
wounds] [,][and] [other service incurred or aggravated disabi1ity]. [Optional: Insert additional explana-
tion.] 

 
4. Recommendation Against Moral Turpitude Bar to VA Benefits 
Add paragraph 4 if the convening authority does not believe that an/the offense(s) on which the 
discharge is based involve(s) moral turpitude. Granting an administrative separation with an OTH 
characterization of service generally serves as a regulatory bar to VA benefits if an offense involv-
ing moral turpitude forms part or all of the basis for separation. Findings and recommendations 
set forth in this paragraph are not binding on VA benefits adjudicators, but may be persuasive. 

After a thorough review of the charges and factual circumstances, I find that the offense(s) on which 
this discharge is based do(es) not involve moral turpitude for the purposes of a VA benefits determina-
tion. I recommend that 38 C.F.R. § 3.12(dX3) not serve as a bar to VA benefits. The offense(s) on which 
this discharge is based do(es) not involve moral turpitude because [, for the offenses on which this dis-
charge is based, a Dishonorable Discharge Dismissal is not among the permissible sentences at a 
court-martial,] [,] [none of the offense(s) are analogous to a felony level offense under the circumstances] 
[J [all absence offenses on which this discharge is based did not occur during times of War or national 
peril] [,] [and] [military courts and the Manual for Courts-Martial have not recognized the offense(s) on 
which this discharge is based as constituting crimes involving moral turpitude]. [Optional: Insert addi-
tional or alternate explanation.] 

 
 [*312]   5. Recommendation Against Willful and Persistent Misconduct Bur to VABenefits 
Add paragraph 5 if the convening authority does not believe that an/the offense(s) on which the 
discharge is based constitute(s) willful and persistent misconduct Granting an administrative sep-
aration with an OTH characterization of service generally serves as a regulatory bar to VA bene-
fits if misconduct determined to be willful and persistent forms at least part of the basis for sepa-
ration. Findings and recommendations set forth in this paragraph are not binding on VA benefits 
adjudicators, but may be persuasive. 

After a thorough review of the charges and factual circumstances, I find that the offense(s) on which 
this discharge is based (was)(were) not willful and persistent misconduct for the purposes of a VA bene-
fits determination. I recommend that 38 C.F.R. § 3.12(d)(4) not serve as a bar to VA benefits. The of-
fense(s) on which this discharge is based do(es) not involve willful and persistent misconduct because [it 
involves] [they all share a nexus in] a single incident and should rightfully be considered a single 
one-time event] [,] [the offense(s) on which this discharge is based did not materially interfere with or 
prevent the accused's ability to meaningfully perform military duties], [the offense(s) was/were minor in 
nature and the accused's conduct was otherwise Honest, Faithful, and Meritorious]. [Optional: lnsert ad-
ditional eplanation.] 

 
6. Proper Use of These Findings and Recommendations 
Paragraph 6 is recommended in all cases fur which the convening authority includes information 
regarding VA benefits. This paragraph clarifies the limited purposes of the convening authorities 
findings and recommendations regarding VA benefits determinations.  

These findings and recommendations are solely for the purpose of assisting VA benefits adjudicators 
in making their decisions on eligibility for VA benefits. I have made the findings and recommendations 
in this paragraph after being advised by my Staff Judge Advocate on the applicable legal standards, defi-



 

 

nitions, and regulations. These recommendations are not made for any purpose other than assisting with 
determining the appropriate VA benefits determination. 

 
7. Statement of Gratuitous Nature of VA Benefits Findings and Recommendations 
Paragraph 7 is recommended in all cases for which the convening authority includes information 
regarding VA benefits. Convening Authorities, Judge Advocates, and other legal counsel are ad-
vised against negotiating for the inclusion of VA benefits-related language, Because VA and other 
judicial officials retain complete authority to make VA benefits eligibility determinations, conven-
ing authorities have neither the statutory nor regulatory authority to make final determinations on 
VA benefits eligibility. Convening authorities also have no authority to make binding precedential 
determinations regarding the interpretation of VA-related statutes and regulations. In addition, 
many controlling regulations do not provide any authority for an accused to include conditional 
language as a part of a request for discharge in lieu of court-martial. The accused and defense 
counsel should request the inclusion of VA benefit-related language as matters that accompany the 
request for discharge in lieu of court-martial. Defense Counsel should consider whether or not the 
request is protected under Military Rule of Evidence 410. 

No member of the command has made any promises, assurances, or other representations to the ac-
cused or defense counsel regarding the accused's eligibility for veterans benefits, There was no negotia-
tion with the accused or defense counsel for the inclusion of any veterans benefits-related language in 
this approval document. The  [*313]  determinations, findings, and recommendations in this paragraph 
were not made in exchange for anything. I believe that granting this is the correct action in this case re-
gardless of any final decision on the accused's eligibility for VA benefits. I have taken this action and 
made these specific findings and recommendations regarding VA benefits eligibility with full knowledge 
that VA and other judicial officials are the proper arbiters of VA benefits eligibility determinations. If the 
determinations, findings, and recommendations included in this paragraph are found to be legally invalid, 
inapplicable, or unpersuasive. or they do not result in the preservation of any VA benefits for the ac-
cused, this separation action shall remain valid, and the characterization of discharge shall remain un-
changed unless upgraded or otherwise modified by another proper administrative, judicial, or legal pro-
cess. 

 
II. Discharges In Lieu of Court-Martial 
 

8. All Discharges In Lieu of Court-Martial Granted Without Prior GCM Referral 
All paragraph 8 in all cases for which a request for discharge in lieu of court-martial is granted 
without a prior referral to general court-martial. While other statutory or regulatory bars to VA 
benefits may apply, adding this paragraph will help to prevent VA benefits adjudicators from 
mistakenly applying VA regulatory bar to benefits for servicemembers discharged to avoid trial by 
general court-martial. 

This is not a discharge to escape trial by general court-martial, as the charges and specifications have 
not been referred to general court-martial. Accordingly, the regulatory bar to VA benefits set forth in 38 
C.F.R. § 3.12(d)(1) for acceptance of an undesirable discharge to avoid trial by general court-martial 
should not apply. 
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Sample Request for Discharge in Lieu of Court-Martial 

DEPARTMENT OF THE ARMY 

TRIAL DEFENSE SERVICE, REGION SOUTHEAST 

976 WILLIAM H WILSON AVE, BUILDINO 621 

FORT STEWART, GEORGIA 31314 
 
AFZP-TDS-JA 

8 April 2013 



 

 

 
MEMORANDUM THRU 
 
Commander, Headquarters and Headquarters Company, 3-69th Armor Regiment, 1st Heavy Brigade Combat Team, 3d 
Infantry Division, Fort Stewart, Georgia 31314 
Commander, 1st Heavy Brigade Combat Team, 3d Infantry Division, Fort Stewart, Georgia 31314 
 
FOR Commander, 3d Infantry Division, Fort Stewart, Georgia 31314 
 
SUBJECT: Request for Discharge in Lieu of Trial by Court-Martial - Specialist (SPC) Joe Snuffy, Headquarters and 
Headquarters Company, 3-69th Armor Regiment, 1st Heavy Brigade Combat Team, 3d Infantry Division, Fort Stewart, 
Georgia 31314 
 
1. I. SPC Joe Snuffy, hereby voluntarily request a Discharge In Lieu of Trial by Courts-Martial under Army Regulation 
(AR) 635-200, Chapter 10. I understand that I may request a Discharge In Lieu of Trial by Courts-Martial because the 
attached charge and specifications which have been preferred against me under the Uniform Code of Military Justice 
(UCMJ) authorize the imposition of a punitive discharge. 
 
2. I request discharge in lieu of trial by court martial because I believe that it is in my best interest and in the best inter-
est of my family and the United States Army. 
 
3. I am making this request of my own free will and have not been subjected to any coercion whatsoever by any person. 
I have been advised of the implications that are attached to my request. By submitting this request for discharge, I 
acknowledge that I understand the elements of the offenses charged and I am guilty of at least one of the charges or of a 
lesser included offense, which also authorizes the imposition of a punitive discharge. I do not, however, acknowledge 
that I am guilty of violating (Article    , UCMJ,     (for a period of of 180 or more continuous days)  n1 Moreover, I 
hereby state that, under no circumstances, do I desire further rehabilitation for I have no desire to perform further mili-
tary service. 
 
 [*315]  4. Prior to completing this form, I have been afforded the opportunity to consult with appointed counsel. I 
have consulted with CPT (TDS Counsel) who advised me of the nature of my rights under the UCMJ; the elements of 
the offenses with which I am charged; any relevant lesser included offense thereto; the facts which must be established 
by competent evidence beyond a reasonable doubt to sustain a finding of guilty; the possible defenses which appear to 
be available at this time; and the maximum permissible punishment if found guilty. He has also explained, per AR 
635-200, paragraph 1-13 and AR 600-8-19, Chapter 17, that the separation authority will direct an immediate reduction 
to the lowest enlisted grade if the discharge is characterized as Under Other Than Honorable (OTH). I fully understand 
this advice. Although he has furnished me with legal advice, this decision is my own. 
 
5. I understand that if my request for discharge is accepted, I may be discharged under conditions which are other than 
honorable (OTH) and furnished with an Under OTH Discharge Certificate. 1 have been advised and understand the pos-
sible effects of the Under OTH Discharge and that, as a result of the issuance of such a discharge. I will be deprived of 
many or all Department of Defense and service department benefits, and that I may be deprived of my rights and bene-
fits as a veteran under both Federal and State Law. I also understand that I may expect to encounter substantial prejudice 
in civilian life because of an Under OTH Discharge. I further understand that there is no automatic upgrading or review 
by any Government agency of a less than honorable discharge and that I must apply to the Army Discharge Review 
Board or the Army Board for Correction of Military Records if I wish review of my discharge. I realize that an act of 
consideration by either board does not imply that my discharge will be upgraded. 
 
6. I understand that a discharge that is less than fully honorable may deprive me of benefits administered by the De-
partment of Veterans A Hairs (VA) for my current period of service. Furthermore, if I do not have a service connected 
disability and have less than two years of continuous active military service, or if I have not served the entire period for 
which I was ordered or called to active service, I may he ineligible for many VA benefits, regardless of how my dis-
charge is characterized. If my discharge is less than fully honorable, I will not be eligible for GI Bill benefits unless 
such benefits are predicated upon a prior period of honorable service. If I receive an Under OTH discharge, then VA 
will administratively review the circumstances of my discharge and determine whether 1 am eligible for receiving bene-



 

 

fits based on the circumstances of my discharge, I acknowledge that I will be barred from receiving all VA benefits if 
VA determines that I was a deserter or that I was AWOL, for a period in excess of 180 continuous days and I was not 
insane, according to VA's definition of insanity, at the time of the AWOL, and there were not "compelling circumstanc-
es" for the AWOL. Furthermore, if VA determines that my OTH discharge was given in lieu of a General 
Court-Martial, or as a result of mutiny or spying; moral turpitude; willful and persistent misconduct; or homosexual acts 
involving aggravating circumstances, then I will likely be barred from receiving nearly all VA benefits, with the excep-
tion of health care for service-connected disabilities incurred during this period of service. 1 have been advised that 
more information about VA's bars to benefits can be found at 38 C.F.R. §§ 3.12(c) and (d) I understand that, regardless 
of the characterization of my discharge. I may still be entitled to VA benefits based on a previous period of active duty 
service. 
 
 [*316]  7. I understand that once my request for discharge is submitted, it may be withdrawn only with consent of the 
commander exercising General Court-Martial Convening Authority, or without that commander's consent, in the event 
my trial results in an acquittal or the sentence does not include a punitive discharge even though one could have been 
adjudged by the court. Further, I understand that if I absent myself without leave, this request may be processed and I 
may be discharged even though I am absent. 
 
8. I have been advised that I may submit any statements I desire in my own behalf. 9 I hereby acknowledge receipt of a 
copy of this request for discharge. 

JOE SNUFFY 

SPC, U.S. Army 

Respondent 
 
Having been advised by me of the basis for his contemplated trial by court-martial and the maximum permissible pun-
ishment authorized under the UCMJ, of the possible effects of an Under OTH Discharge if this request is approved, and 
of the procedures and rights available to him, SPC Joe Snuffy personally made the choice indicated in the foregoing 
request for a Discharge in Lieu of Trial by Courts- Martial. 

(TDS COUNSEL) 

CPT, JA 

Trial Defense Counsel 

THE PRIVACY ACT OF 1974(5 U.S.C. 552A) 

AUTHORITY: Title 5 U.S.C Section 301, and Title 10 U.S.C Section 3012 

PURPOSE: To be used by the commander exercising general court-martial jurisdiction over you to determine ap-
proval or disapproval of your request. 

ROUTINE USES: Request with appropriate documentation, including the decision of the discharge authority. will 
be filed in the MPRJ as permanent material and disposed of in accordance with AR 640-10, and may be used by other 
appropriate federal agencies and state and local governmental activities where use of the information is compatible with 
the purpose for which the information was collected. 

DISCLOSURE: Submission of a request for discharge is voluntary. Failure to provide all or a portion or the re-
quested information may result in your request being disapproved. 

 [*317]  Appendix L-5 

Sample Client Counseling Form 

Character of Discharge and VA Benefits 

Information for Servicemembers Regarding the Potential Impact of Character of Discharge on Department 
of Veterans Affairs (VA) Benefits 
 
    HONORABLE DISCHARGE 



 

 

 
An Honorable Discharge is a separation from the military service with honor. If you receive an Honorable Discharge, 
your discharge characterization will not preclude you from receiving VA benefits. With some exceptions, including 
having a service-connected disability, a minimum of 24 months of continuous active service is required to be eligible 
for most VA benefits. Other benefit-specific eligibility requirements may apply. 
 
    GENERAL DISCHARGE (UNDER HONORABLE CONDITIONS) 
 
A separation from service Under Honorable Conditions is for conduct that it not sufficiently meritorious to warrant an 
Honorable Discharge. If you receive a General Discharge, your discharge characterization will not preclude you from 
receiving VA benefits, except for education-related benefits (i.e., the Gl Bill). However, if you have a prior period of 
service upon which the education-related benefits may be predicated, you still may qualify for those benefits. With 
some exceptions, including having a service-connected disability, a minimum of 24 months of continuous active service 
is required to be eligible for most VA benefits. Other benefit-specific eligibility requirements may apply. 
 
    UNDER OTHER THAN HONORABLE (OTH) CONDITIONS DISCHARGE 
 
A separation under OTH conditions is one that is characterized by misconduct. If you are being discharged Under Other 
Than Honorable Conditions, you may or may not be entitled to VA benefits for that period of service. VA will conduct 
an administrative review and determine whether the misconduct upon which your discharge is based constitutes a bar to 
benefits for that period of service. Even if VA determines that you are not barred from receiving VA benefits, a mini-
mum of 24 months of continuous active service is required to be eligible for most VA benefits. There are a number of 
exceptions to the minimum continuous active service requirement, such as if you are adjudicated by VA to have a ser-
vice-connected disability. Other benefit-specific eligibility requirements may apply. See the Administrative Review 
section on the next page for more information about the potential impact of a discharge under Other Than Honorable 
Conditions on your VA benefits. 
 
    BAD CONDUCT DISCHARGE (BCD) 
 
A separation for bad conduct (BCD) may only be imposed by a General Court-Martial or a Special Court-Martial. VA 
will conduct an administrative review and independently determine whether the misconduct upon which your discharge 
is based constitutes a bar to VA benefits. Even if VA determines that you are not barred from receiving VA benefits, a 
minimum of 24 months of continuous active service is required to be eligible for most VA benefits. There are a number 
of exceptions to the minimum continuous active service requirement, such as if you are adjudicated by VA to have a 
service-connected disability. See the Administrative Review section on the next page for more information  [*318]  
regarding the potential impact of a Bad Conduct Discharge on your VA benefits. If your Bad Conduct Discharge is im-
posed by a General Court-Martial, then your discharge is a bar to all VA benefits (excluding SGLI life insurance con-
version) for that period of service, except if VA determines that you were insane at the time of the commission of the 
offense(s) leading to your discharge. 
 
    DISHONORABLE DISCHARGE or DISMISSAL FROM SERVICE (OFFICER) 
 
A separation under dishonorable conditions or a dismissal from service may only be imposed by sentence of a General 
Court-Martial, A Dishonorable Discharge or Dismissal is a bar to all VA benefits (excluding SGLI life insurance con-
version), except if VA determines that you were insane at the time of the commission of the offense(s) leading to your 
Dishonorable Discharge or Dismissal. 
 
ADMINISTRATIVE REVIEW BY VA OF OTHER THAN HONORABLE AND BAD CONDUCT DIS-
CHARGES 
 
For Other then Honorable Conditions and Bad Conduct Discharges, VA will issue an administrative decision that de-
termines whether you are eligible for VA benefits. If VA determines that you were insane at the time you committed the 
offense(s) leading to your discharge, then the character of your discharge in and of itself will not preclude your eligibil-
ity for any VA benefits. VA will determine whether a "statutory bar" or "regulatory bar" to your eligibility for VA ben-
efits exists. You are ineligible for VA benefits if you were discharged under one of the following conditions that are 



 

 

considered statutory bars to benefits: 1.) A sentence imposed by a General Court-Martial; 2. ) Due to being a conscien-
tious objector who refused to perform duty, wear the uniform, or comply with authority; 3.) Desertion; 4.) Resignation 
(of an officer) for the good of the service; 5.) An alien during hostilities; 6.) Absence without leave (AWOL) for 180 or 
more continuous days unless VA determines that there were compelling circumstances for the AWOL, You will be in-
eligible for most VA benefits if your discharge is based on one of the following regulatory bars to benefits: 1.) Ac-
ceptance of an undesirable discharge to escape trial by GCM; 2.) Mutiny or spying; 3.) Moral turpitude; 4.) Willful or 
persistent misconduct; 5.) Homosexual acts involving aggravating circumstances or affecting duty. Even if you are sub-
ject to a statutory or regulatory bar to benefits, you will be allowed to convert your SGLI policy to a VA VGLI life in-
surance policy. 
 
VA HEALTH CARE ELIGIBILITY 
 
If your discharge is under Other Than Honorable Conditions and VA determines that a regulatory bar, but not a statuto-
ry bar, to benefits exists, you will still be entitled to health care benefits for disabilities that have been adjudicated to be 
service-connected. If your service terminated with a Bad Conduct Discharge, then you will likely not be eligible for any 
VA health care benefits based on that same period of service. However, health care benefits eligibility may be estab-
lished through a previous period of service. 
 
 [*319]  PRIOR PERIODS OF HONORABLE SERVICE 
 
If you have completed the entire term of an active duty enlistment contract, or if you have a break in active duty service 
evidenced by a DD Form 214 that indicates an honorable or general discharge, you may be entitled to VA benefits 
based upon a prior period of honorable service. If you have a prior period of honorable service, you may be entitled to 
VA benefits regardless of the characterization of your current term of service. Because calculating prior periods of hon-
orable service can be difficult, please consult with the Department of Veterans Affairs, a Veterans Service Organization, 
or an attorney regarding your potential eligibility for VA benefits based upon a prior period of honorable service. 
 
CONSCIENTIOUS OBJECTOR DISCHARGES 
 
Being discharged due to conscientious objector status will not, in and of itself, result in the denial of VA benefits. 
However, and regardless of your character of discharge, you will be barred from receiving any VA benefits based on 
your current period of service if as a conscientious objector, you refused to perform military duties, wear the uniform, or 
obey lawful orders. 
 
DESERTION 
 
A discharge based on desertion, regardless of your character of discharge, is a bar to all VA benefits. 
 
RESIGNATION FOR THE GOOD OF THE SERVICE (OFFICERS) 
 
A discharge based on a resignation for the good of the service, regardless of the character of discharge, is a bar to all 
VA benefits. 
 
TREASON AND SUBVERSIVE ACTIVITIES 
 
If you were convicted of a crime that VA defines as a "subversive activity," you will not be entitled to any VA benefits 
based on any period of service. A complete list of crimes is found at 38 U.S.C. § 6105. 
 
VA BENEFITS AND INSANITY AT THE TIME OF MISCONDUCT 
 
If VA determines that you were insane at the time you committed the offense leading to your court-martial, discharge, 
or resignation (officers), you will not be precluded from receiving any VA benefits based on that period of service. VA's 
definition of insanity is unique to VA and is not based on the same definition that may have been used if were found to 
be sane by a Sanity Board. If you believe that you may have been insane, per the VA standard, at the time of your mis-
conduct, you are urged to make this known to VA if and when you file a claim for benefits. In addition, if you had a 



 

 

Sanity Board, received mental health treatment during service, or believe that you suffered from a mental illness during 
service, you should share this information with VA if and when you file a claim for VA benefits. 
 
 [*320]  CARE FOR MILITARY SEXUAL TRAUMA (MST) VICTIMS 
 
It is VA's policy to provide veterans and other eligible individuals who report having experienced MST free care for all 
physical and mental health conditions determined by their VA provider to be related to their MST. This benefit may be 
available to you regardless of the character of your discharge or length of service. If you apply for MST-related coun-
seling, care, and services, you do not need to provide evidence of the sexual trauma. So long as a VA mental health 
professional determines that you have physical or mental trauma that resulted from MST, you may be eligible for 
MST-related care. If you think you may be eligible for MST-related services, you are encouraged to see the MST Coor-
dinator at your local VA Medical Center or contact VA at (800) 827-1000. 
 
I have been advised regarding the potential impact of my expected character of my discharge on my eligibility for VA 
benefits. I also understand that it costs nothing to file a claim for benefits, nor does it cost anything to obtain assistance 
in filing a claim, If I have further questions regarding my potential eligibility for VA benefits, I have been advised to 
consult with the Department of Veterans Affairs, a Veterans Service Organization, or an attorney who is accredited to 
practice before the Department of Veterans Affairs. 
 
    
Name 

    

Signature 

    

Date 
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Veterans Service Organization (VSO) Information 
LIST OF RECOGNIZED ORGANIZATIONS 

   
The following organizations have been granted recognition by the Secretary 
of Veterans Affairs for the purpose of preparation, presentation, and 
prosecution of claims under the laws administered by the Department of 
Veterans Affairs: 
African American PTSD Association * Lakewood, WA 
American Ex-Prisoners of War, Inc. Arlington, TX 
American GI Forum of the United States Denver, CO 
The American Legion Indianapolis, IN 
American Red Cross Washington, DC 
AMVETS Lanham, MD 
Army and Navy Union, U.S.A., Inc Niles, OH 
Blinded Veterans Association Washington, DC 
Catholic War Veterans of the U.S.A., Inc. Alexandria, VA 
Disabled American Veterans Cold Springs, KY 
Fleet Reserve Association Alexandria, VA 
Gold Star Wives of America, Inc. Birmingham, AL 
Italian American War Veterans of the United States, Inc Youngstown, OH 
Jewish War Veterans of the U.S.A Washington, DC 
Legion of Valor of the United States of America, Inc. Santa Barbara, CA 
Marine Corps League Fairfax, VA 
Military Officers Association of America (MOAA) Alexandria, VA 
Mililary Order of the Purple Heart of the U.S.A., Inc. Springfield, VA 
National Amputation Foundation, Inc. Malverne, NY 



 

 

LIST OF RECOGNIZED ORGANIZATIONS 
   
The following organizations have been granted recognition by the Secretary 
of Veterans Affairs for the purpose of preparation, presentation, and 
prosecution of claims under the laws administered by the Department of 
Veterans Affairs: 
National Association for Black Veterans, Inc. Milwaukee, WI 
National Association of County Veterans Arlington, VA 
Service Officers, Inc   
Non Commissioned Officers Association of the U.S.A. San Antonio, TX 
National Veterans Legal Services Program Washington, DC 
National Veterans Organization or America (NVOA) * Victoria, TX 
Navy Mutual Aid Association Arlington, VA 
Non Commissioned Officers Association of the U.S.A. San Antonio, TX 
Paralyzed Veterans of America Washington, DC 
Polish Legion of American Veterans, U.S.A. Washington, DC 
Swords to Plowshares, Veterans Rights Organization San Francisco, CA 
The Retired Enlisted Association Aurora, CO 
United Spinal Association, Inc. * Jackson Heights, NY 
Veterans Assistance Foundation, Inc * Newburg, WI 
Veterans of Foreign Wars of the United States Kansas City, MO 
Veterans of the Vietnam War, Inc. Pittston, PA 
& The Veterans Coalition *   
Veterans of World War I of the U.S.A., Inc. Alexandria, VA 
Vietnam Veterans of America Silver Spring, MD 
   
* Denotes an organization that is not congressionally chartered. 
 
Source: 2012/2013 Directory of Veterans and Military Service Organizations, available at 
http://wwwl.va.gov/vso/lVSO-Directory_2012-2013.pdf. 
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 [*328]   APPENDIX K BENEFITS AT SEPARATION 
 
Legal Topics:  
 
For related research and practice materials, see the following legal topics: 
Military & Veterans LawMilitary JusticePostconviction ProceedingsStaff Judge Advocate RecommendationsMilitary & 
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FOOTNOTES: 
 
 

n1 A RAND study estimates that the rate of "probable" post-traumatic stress disorder (PTSD) or depression for 
servicemembers who had served in Operation Iraqi Freedom (OIF) and Operation Enduring Freedom (OEF) was 



 

 

nearly 20 percent, and that more than 30 percent of OIF and OEF servicemembers had probable PTSD, depres-
sion, or Traumatic Brain Injury (TBI), or some combination thereof. See TERRI TANIELIAN ET AL., RAND 
CORPORATION, INVISIBLE WOUNDS OF WAR: SUMMARY AND RECOMMENDATIONS FOR AD-
DRESSING PSYCHOLOGICAL AND COGNITIVE INJURIES, available at 
http://www.rand.org/pubs/monographs/MG720z1. With the reality of delayed onset of symptoms for many with 
invisible wounds of war, reported cases represent only the tip of the proverbial iceberg. See, e.g., BARRY R. 
SCHALLER, VETERANS ON TRIAL: THE COMING BATTLES OVER PTSD 17-18 (2012) (using studies to 
show that delayed onset of symptoms could account for nearly 700,000 cases of PTSD or major depression 
stemming from combat in Iraq and Afghanistan rather than the conservative projection of 400,000 cases). 

 
 

n2 It is not possible to identify a generalized scientifically-tested link, due to differences in populations surveyed 
and testing methodologies. See, e.g., SCHALLER, supra note 1, at 4 (discussing difficulties interpreting existing 
studies because "the populations studied, the subject of the studies, and the time periods vary among them"); 
JOANNA BOURKE, AN INTIMATE HISTORY OF KILLING: FACE-TO-FACE KILLING IN TWENTI-
ETH-CENTURY WARFARE 145 (1999) (same). However, it is beyond question that combat trauma has con-
tributed to later offending in a great many cases. This fact is recognized in official military publications. Con-
sider this explanation of "Combat Misconduct Stress" in the Army's Leader's Manual for Combat Stress Con-
trol: 

Positive combat stress behaviors and misconduct stress behaviors are to some extent a double-edged sword 
or two sides of the same coin. The same physiological and psychological processes that result in heroic bravery 
in one situation can produce criminal acts such as atrocities against enemy prisoners and civilians in another. 
Stress may drag the sword down in the direction of the misconduct edge, while sound, moral leadership and mil-
itary training and discipline must direct it upward toward positive behaviors. 

U.S. DEP'T OF ARMY, FIELD MANUAL 22-51, LEADER'S MANUAL FOR COMBAT STRESS 
CONTROL P 3-12 & fig.3-1 (Sept. 29, 1994). See also U.S. DEP'T OF DEF., DEFENSE HEALTH BOARD, 
TASK FORCE ON MENTAL HEALTH, AN ACHIEVABLE VISION: REPORT OF THE DEPARTMENT 
OF DEFENSE TASK FORCE ON MENTAL HEALTH 22 (June 2007) (citing post-deployment "complex dis-
inhibitory behaviors," including, "[d]ifficulty controlling one's emotions, including irritability and anger . . ., 
[s]elf-medication with . . . illicit drugs in an attempt to return to normalcy [and] reckless/high risk behaviors" as 
consequences of "battlefield injury or trauma"). The connection has also become clear for civilian law enforce-
ment agencies that encounter veterans on a daily and increasing basis. See, e.g., Major Evan R. Seamone, Re-
claiming the Rehabilitative Ethic in Military Justice: The Suspended Punitive Discharge as a Method to Treat 
Military Offenders with PTSD and TBI and Reduce Recidivism, 208 MIL. L. REV. 1, 26 (2011) (discussing the 
development of arrest and jail diversion programs in major cities that emerged because of the link between un-
treated mental health conditions and their criminal behavior). As the Army's Vice Chief of Staff explained in the 
introduction to the recent "Goldbook" publication, 

One of the most important lessons learned in recent years is that we cannot simply deal with health or disci-
pline in isolation; these issues are interrelated and will require interdisciplinary solutions. For example, a Soldier 
committing domestic violence may be suffering from undiagnosed post-traumatic stress. He may also be abusing 
alcohol in an attempt to self-medicate and relieve his symptoms. The reality is there are a significant number of 
Soldiers with a foot in both camps--health and discipline--who will require appropriate health referrals and dis-
ciplinary accountability. 

General Peter W. Chiarelli, VCSA Sends, in U.S. DEP'T OF ARMY, ARMY 2020: GENERATING 
HEALTH & DISCIPLINE IN THE FORCE AHEAD OF THE STRATEGIC RESET (second introductory 
page) (2012). 

 
 

n3 See, e.g., Seamone, supra note 2, at 23-24 (recognizing historical connections in past wars). 
 
 

n4 See, e.g., Viewpoints on Veterans Affairs and Related Issues: Hearing Before the Subcomm. on Oversight and 
Investigations of the Comm. on Veterans' Affairs, House of Representatives, 103rd Cong., 2d Sess. 116 (May 4, 



 

 

1994) (written testimony of Jonathan Shay, M.D., Ph.D.) [hereinafter Shay Written Testimony]: "This problem 
does not call for study or for an expansion of the existing case-by-case discharge upgrade program. Today I ask 
Congress for a blanket upgrade of all veterans discharged under less than honorable conditions who have any 
combat decoration . . . or obviously an award for heroism, such as a Bronze Star."); John Hoellwarth, Medical 
Officer Links Misconduct and PTSD, MARINE CORPS TIMES, WWW.MARINECOPRSTIMES.COM, Jun. 
23, 2007 (10:37:48 EDT) (discussing military mental health professionals' calls for more "aggressive screening" 
of offenders for PTSD and treatment-based alternatives rather than simply punishment or involuntary separation 
with stigmatizing discharges) (citing Navy Captain William Nash). 

 
 

n5 Throughout this article, the authors will refer to the Department of Veterans Affairs, along with its predeces-
sor, the Veterans' Administration, as "VA." The Veterans' Administration was redesignated by Congress as a 
Cabinet-level Department with the enactment of Public Law 100-527 (Oct. 25, 1988). 

 
 

n6 Infra Parts VIII and IX (discussing numerous provisions that render former servicemembers ineligible for 
most benefits if their service was dishonorable under VA definitions). 

 
 

n7 Infra note 669 and accompanying discussion (describing a phenomenon known as the "Military Misconduct 
Catch-22"). 

 
 

n8 See, e.g., Hal Bernton, Troubled Veterans Left Without Health-Care Benefits, SEATTLE TIMES, Aug. 12, 
2012, www.seattletimes.com (reporting on the common experience of veterans who hold stigmatizing discharges 
that no one ever informed them of the ability to seek treatment, resulting in the case where they are turned away 
at VA hospitals because of those stigmatizing discharges); This assertion is also based on MAJ John W. 
Brooker's and MAJ Evan R. Seamone's professional experience as judge advocates from 2003 to present. 

 
 

n9 Infra note 671 and accompanying discussion (describing various accounts from the VA regarding its lack of 
programs or efforts to track these cases). 

 
 

n10 The time it takes for veterans to apply for eligibility determinations is perhaps the greatest deterrent to their 
follow-through on these cases. See, e.g., PAUL STARR ET AL., THE DISCARDED ARMY, VETERANS 
AFTER VIETNAM: THE NADER REPORT ON VIETNAM VETERANS AND THE VETERANS ADMIN-
ISTRATION 175 (1973) ("Men are discouraged from appealing because the process usually takes years and re-
quires legal assistance beyond their means."); Health Care, Economic Opportunities, and Social Services for 
Veterans and Their Dependents: A Community Perspective, Hearing Before the Subcomm. On Oversight and 
Investigations of the Comm. on Veterans' Affairs, House of Representatives, 103d Cong., 1st Sess. 106 (May 5, 
1993) (written testimony of Warren Quinlan, New England Shelter for Homeless Veterans) [hereinafter Quinlan 
Written Testimony] (observing how "[t]ime in effect discriminates" against ex-servicemembers who would need 
to file for a discharge review by the VA based on the difficulties of their mental health and financial situations 
during the review). 

 
 

n11 Infra Part IX.A.2 (explaining widespread and longstanding subjectivity and inconsistency in the application 
of COS standards and many reasons for these outcomes). 

 
 

n12 STARR ET AL., supra note 10, at 175 (citing the criticisms of Congressman Clyde Doyle). 
 
 



 

 

n13 Peter Slavin, The Cruelest Discrimination: Vets with Bad Paper Discharges, 14 BUS. & SOC. REV. 25, 25 
(1975) (further explaining how veterans with bad paper "find it harder, if not impossible to obtain rental hous-
ing, credit, licenses, mortgages, home improvement loans, life and medical insurance" and generally transforms 
them into "bad risks" by any public or financial organization's calculus). 

 
 

n14 For example, during the Vietnam War, the Army showed recruits a 30-minute color film titled, The Smart 
Way Out, which contrasted "Good Joe" with "AWOL Johnny." While Good Joe earned an honorable discharge, 
followed by "years of happiness," AWOL Johnny received an Undesirable Discharge for going AWOL to visit 
his girlfriend and was therefore doomed to a life of "bitterness, loneliness, and poverty." At the end of the film, 
AWOL Johnny "ended up as an unemployed drunk, arrested by the police for vagrancy." LAWRENCE M. 
BASKIR & WILLIAM A. STRAUSS, THE DRAFT, THE WAR, AND THE VIETNAM GENERATION 121 
(1978). 

 
 

n15 See, e.g., Kelli Kirwan, Educational Chances Wait for Soldiers, EL PASO TIMES (Tex.), May 12, 2004, at 
1B ("Many people join the military for the educational benefits such as the . . . G.I. Bill."). 

 
 

n16 See, e.g., Letter from Edward J. Derwinski, Secretary of Veterans Affairs to Hon. G.V. (Sonny) Montgom-
ery, Chairman of Comm. on Veterans' Affairs (Apr. 27, 1990), in Incarcerated Veterans Rehabilitation and Re-
adjustment Act of 1989, Hearing Before the Subcomm. on Courts, Intellectual Property, and the Administration 
of Justice of the Comm. on the Judiciary, House of Representatives of the 102nd Cong., 2nd Sess. on H.R. 3453, 
Incarcerated Veterans Rehabilitation and Readjustment Act of 1989, at 91 (Apr. 24, 1990) (serial no. 99) (prior-
itizing the delivery of VA services to honorably discharged veterans over those with histories of misconduct); 
infra Part IX.A.1 (discussing Congress's rationale for barring benefits to those discharged under dishonorable 
conditions). 

 
 

n17 See, e.g., Amanda Carpenter, Military Misconduct May be Sign of PTSD, WASH. TIMES, 
www.washingtontimes.com, Jan. 12, 2010 (citing a sober warning, in 2007, by mental health professionals 
within the Department of Defense for its providers that "[t]he service may be discharging soldiers for miscon-
duct when in fact they are merely displaying symptoms of post-traumatic stress disorder."). 

 
 

n18 See, e.g., Hon. Maxine Waters & Jonathan Shay, Heal the "Bad Paper" Veterans, N.Y. TIMES, July 30, 
1994, reprinted in BALT. SUN (Md.), Aug. 2, 1994, at 7B ("Whatever the circumstances surrounding combat 
veterans' bad-paper discharges, it is self-defeating to deny them benefits. We don't save money by shutting them 
out; it costs much more in unemployment compensation and support for prisons, homeless shelters, substance 
abuse treatment and emergency health care programs."); Shay Written Testimony, supra note 4, at 117: 

[I] find the situation of veterans with 'bad paper' [being denied mental health treatment] to be as unjust and 
irrational as if they had been drummed out for failure to stand at attention after their feet had been blown off. 
Most of these men committed offenses because of [their] combat PTSD; 

Hoellwarth, supra note 4 (describing calls for action by a Navy psychiatrist Captain William Nash: "Those 
who need treatment need to get treatment period. If because of justice they lose their benefits, that may not be 
justice totally."); Gregg Zoroya, Discharged, Troubled Troops in No-Win Plight: Marines Kicked out for Con-
duct Linked to Stress Disorder are Often Denied Treatment by the VA, USA TODAY, Nov. 6, 2006 (describing 
positions of Marine Corps defense attorneys who have witnessed the downward spiral faced by their discharged 
clients with untreated mental health conditions). 

 
 

n19 Quinlan Written Testimony, supra note 10, at 105. 
 
 



 

 

n20 See, e.g., MARY BETH PFEIFFER, CRAZY IN AMERICA: THE HIDDEN TRAGEDY OF OUR 
CRIMINALIZED MENTALLY ILL (2007). 

 
 

n21 Carissa Picard, The Military's Misconduct Catch-22, www.military.com, Jan 14, 2009. Marine Lieutenant 
Colonel Colby Vokey states the dilemma similarly, "When classic symptoms of [PTSD] arise--including alco-
holism and drug abuse--the veterans are punished for the behavior . . . . Their less-than-honorable discharges can 
lead to a denial of VA benefits. Vokey calls it a Catch-22, referring to the no-win situation . . . ." Zoroya, supra 
note 18. 

 
 

n22 SCHALLER, supra note 1, at 202-03. See also Seamone, supra note 2, at 29 (describing how the lethality of 
the veteran's training makes untreated PTSD a matter of public safety). 

 
 

n23 From his years treating Vietnam veterans for combat stress conditions, Doctor Jonathan Shay identified a 
number of criminal behaviors stemming "directly from combat PTSD," including "AWOL or desertion after re-
turn to [the] U.S., [u]se of illicit drugs to self-medicate symptoms of PTSD, and [i]mpulsive assaults during ex-
plosive rages on officers or NCOs after return to the U.S." Shay Written Testimony, supra note 4, at 115. More 
recently, in 2010, Robyn Highfill-McRoy and her colleagues reviewed tens of thousands of TRICARE records 
and concluded that "combat deployed Marines with a PTSD diagnosis were 11 times more likely to engage in 
the most serious forms of misconduct than were combat deployed Marines without a psychiatric diagnosis." 
Robyn M. Highfill-McRoy et al., Psychiatric Diagnoses and Punishments for Misconduct: The Effects of PTSD 
in Combat-Deployed Marines, 10 BMC PSYCHIATRY 1, 6 (2010), 
http://www.biomedcentral.com/1471-244x/10/88. In 2012, research by forensic psychologist Eric Elbogen, 
Ph.D., and his colleagues concluded that "combat trauma in the form of PTSD, combined with the high irritabil-
ity that PTSD can cause, does 'significantly raise the risk of criminal arrest.'" David Wood, Combat Veterans 
with PTSD, Anger Issues More Likely to Commit Crimes: New Report, WWW.HUFFINGTONPOST.COM 
(Oct. 9, 2012) (12:45 PM EDT) (citing interview with Professor Elbogen). See also Eric B. Elbogen et al., 
Criminal Justice Involvement, Trauma, and Negative Affect in Iraq and Afghanistan War Era Veterans, J. 
CONSULTING & CLINICAL PSYCHOL. 1, 3 (Oct. 1, 2012) (advance online publication doi: 
10.1037/s0029967) (finding that "[t]he link between combat exposure and arrest was mediated by PTSD with 
high irritability"). 

 
 

n24 See, e.g., Quinlan Written Testimony, supra note 10, at 104 ("[O]n any given day, an average of about 50% 
of the men coming through the [shelter] doors . . . have 'bad paper.' Half or 25% of these are combat veterans."). 

 
 

n25 MARGARET E. NOONAN & CHRISTOPHER J. MUMOLA, BUREAU OF JUSTICE STATISTICS 
SPECIAL REPORT: VETERANS IN STATE AND FEDERAL PRISON 1, 6 (May 2007) (reporting "an esti-
mated 140,000 veterans . . . held in the Nation's prisons, with 38 percent of them having "failed to receive an 
honorable discharge"). 

 
 

n26 While veterans are a population at heightened risk of suicide, incarcerated veterans suffer the added risk by 
occupying inmate status, which places them at even higher additive risk of suicide. Hal S. Wortzel et al. Suicide 
Among Incarcerated Veterans, 37 J. AM. ACAD. PSYCHIATRY & LAW 82, 87 fig 1 (2009) (recognizing the 
cumulative risk). 

 
 

n27 See, e.g., SCHALLER, supra note 1, at 136-53 (describing various studies of veteran criminality in the af-
termath of Iraq and Afghanistan, including rates of victimization of strangers and specific types of crimes that 
occur in greater frequency among those with combat trauma); Seamone, supra note 2, at 24-25 n.64 (describing 
media reports and books that have focused on violent criminal behavior of recently re-deployed servicemembers 



 

 

in communities near their installations); Evan R. Seamone, Improved Assessment of Child Custody Cases In-
volving Combat Veterans with Posttraumatic Stress Disorder, 50 FAM. CT. REV. 310, 314, 326-27 (2012) (de-
scribing the harmful and lasting effects of some military parents' PTSD, including "secondary traumatic stress," 
on family members, particularly children). 

 
 

n28 SCHALLER, supra note 1, at 196. 
 
 

n29 Id. at 211; see also id. at 208 ("The failure of current [military] support systems has left it to states and cities 
to fill in the gaps . . . ."). 

 
 

n30 See, e.g., Mark C. Russell, Preventing Military Misconduct Stress Behaviors, HUFFPOST HEALTHY 
LIVING, www.huffingtonpost.com (Jan. 27, 2012 8:45AM) (sharing from his experience as a former military 
psychologist who has treated hundreds of combat veterans, "If we prevented one [homicide] incident, saved one 
life, it would be worth the time and investment."). 

 
 

n31 BASKIR & STRAUSS, supra note 14, at 155 fig.6 (accounting for 31,800 BCDs and 224,000 UDs between 
August 4, 1964 and March 28, 1973). Although many cite to over 500,000 stigmatizing discharges during the 
Vietnam War, their definition of "less-than-Honorable" includes 305,000 General Discharges issued in the same 
period, which are less harmful than BCD or UD characterizations, though still somewhat stigmatizing. See, e.g., 
Peter Slavin, The Stigma's of Discharge, WASH. POST, Apr. 18, 1976, at B1, B2 ("Between fiscal year 1967 
and 1975, some 548,000 bad discharges were issued . . . ."). 

 
 

n32 VETERANS' DISABILITY BENEFITS COMM., HONORING THE CALL TO DUTY: VETERANS' 
DISABILITY BENEFITS IN THE 21ST CENTURY 93, at tbl.5.1 (Oct. 2007) [hereinafter VETERANS DISA-
BILITY BENEFITS COMM.] (citing a responsive e-mail). U.S. Ct. of Appeals for the Armed Forces, Annual 
Reports, http://www.armfor.uscourts.gov/newcaaf/ann_reports.htm (last visited Mar. 10, 2013) (tabulating sta-
tistics for FY2000 to FY2005 in the appendices of the Annual Reports of the Committee on Military Justice). 
Reporter Hal Bernton of the Seattle Times collected another 20,000 OTH discharge recipients from responding 
agencies reporting on the period 2005 through 2012, and the corresponding Annual Reports for FY2006 to 
FY2011 tabulate an additional 9,766 BCDs. Bernton, supra note 8: U.S. Ct. of Appeals for the Armed Forces, 
supra. 

 
 

n33 Evan R. Seamone, Using Therapeutic Jurisprudence to Dismantle America's Largest Sleeper Cell: The Im-
perative to Treat, Rather than Merely Punish Active Duty Offenders with PTSD Prior to Discharge from the 
Armed Forces, NOVA SOUTHEASTERN L. REV. (forthcoming 2013). 

 
 

n34 SCHALLER, supra note 1, at 200 ("The goal must be to prevent problems of readjustment rather than ex-
pecting civilian society to deal with them after they occur."). 

 
 

n35 See, e.g., BASKIR & STRAUSS, supra note 14, at 159 (describing how stigmatizing discharges from 
commanders were often attributable to "bias, or even whim"). 

 
 

n36 See, e.g., Charles P. Sandel, Comment, Other-Than-Honorable Military Administrative Discharges: Time 
for Confrontation, 21 SAN DIEGO L. REV. 839, 855 (1984) (noting how "[i]t is difficult to detect or protect 
against [command influence or abuse of discretion] within the existing discharge process" and noting various 
incentives for commanders to be extraordinarily harsh). 



 

 

 
 

n37 STARR ET AL., supra note 10. 
 
 

n38 Id. 
 
 

n39 Infra Part III (discussing VA benefits for individuals with OTH or BCD characterizations). 
 
 

n40 Press Release, U.S. Dep't of Veterans Affairs, VA Completes Over 1 Million Compensation Claims in 2012 
(Sept. 20, 2012) (noting that 2012 was the third fiscal year in a row that VA's claims processors had exceeded 
the one million mark, but also acknowledging that "[t]oo many Veterans still wait too long," and that the overall 
accuracy of claims adjudication since Sept. 2011 was 86 percent). 

 
 

n41 Infra Part VI. 
 
 

n42 Jessica A. Turchik & Susan M. Wilson, Sexual Assault in the U.S. Military: A Review of the Literature and 
Recommendations for the Future, 15 AGGRESSION & VIOLENT BEHAV. 267, 268 (2010). 

 
 

n43 Infra Part VI. 
 
 

n44 Commentators have widely labeled the General Discharge (GD) as stigmatizing along with UDs, OTHs, and 
punitive discharges. See, e.g., Christopher H. Lunding, Judicial Review of Military Administrative Discharges, 
83 YALE L.J. 33, 35 (1973) (noting that "[c]ourts have found the General Discharge to constitute 'a stigma of 
tremendous impact which [has] a lifelong effect'" and military regulations which explain that its recipient "may 
expect to encounter substantial prejudice in civilian life") (citing Unglesby v. Zimny, 250 F. Supp. 714, 717 
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GD bears some negative consequences because it is still not fully honorable, the VA considers it as under hon-
orable circumstances for the purpose of health care benefits. STARR ET AL., supra note 10, at 176 ("Anyone 
who received an Honorable or General Discharge is unambiguously entitled to benefits."). We, therefore limit 
our use of "stigmatizing discharges" to the most crippling ones evaluated under the COS process: UD, OTH, and 
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n45 For the purposes of this article, the authors' use of the term "veteran status" refers not only to eligibility for 
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DITS AND EVALUATIONS, INSPECTION OF THE VA REGIONAL OFFICE, OAKLAND, CALIFORNIA 
2 (May 10, 2012). 

 
 

n263 VA IG INSPECTION, supra note 254, at 6. The inspectors also cited a lack of proper adequate qualify re-
views of completed TBI claims as an addition problem. Id. 

 
 

n264 Id. at 5-6. 
 
 

n265 P&A REPORT, supra note 54, at I-3 ("In 2011, VA received over 1.3 million claims for disability benefits 
and processed more than 1,032,000 of these claims. As of September 2012, VA received 1,080,342 claims for 
disability benefits and processed 1,044,207 claims."). 



 

 

 
 

n266 VA IG INSPECTION, supra note 254, at 8. 
 
 

n267 Trilles v. West, 13 Vet. App. 314, 330 (2000) (Kramer, J., and Steinberg, J., concurring). 
 
 

n268 See U.S. OFFICE OF PERSONNEL MGMT., VETERAN CLAIMS EXAMINING SERIES, GS-0996, 
POSITION CLASSIFICATION STANDARD FOR VETERAN CLAIMS EXAMINING SERIES, GS-0996 
(Issued: TS-40 June 1962) (rev.: May 2009). 

 
 

n269 See, e.g., Trilles, 13 Vet. App. at 330 (Kramer, J., and Steinberg, J., concurring). 
 
 

n270 Interview with Leah Mazar, Procedures Analyst, Veterans Benefits Admin. in Wash. D.C. (May 24, 2012) 
[hereinafter Mazar Interview]. 

 
 

n271 M21-1MR, supra note 77, at pt. III, subpart v, ch. 1, § B (Feb. 27, 2012). A portion of the M21-1MR is in-
cluded at Appendix K. 

 
 

n272 For example, M21-1MR, supra note 77, at pt. III, Subpart v, Chapter 1, Section B, para. 7b discusses the 
regulatory bar for Undesirable Discharge to Escape Trial by General Court Martial. It reads: 

Cases in which the facts indicate the service member agreed to accept an undesirable discharge (often seen 
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throughout the entire provision. A survey of other BVA decisions indicates inconsistency within the BVA and 
that such an interpretation is not universal throughout the BVA. See, e.g., Title Redacted by Agency, 10-34 472, 
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post or proper duties without leave and with the intent to remain away therefrom permanently; and 

(9) A member of the Armed Forces of the United States goes from or remains absent from his or her unit, 
organization, or place of duty with intent to remain away therefrom permanently. ( A violation of UCMJ, Art. 
85). 

Id. 
 
 

n513 For example, Article 85, UCMJ, allows for a fact finder to infer that the accused "intended to remain ab-
sent permanently" from circumstantial evidence, of which a period of lengthy absence is a permissible factor. 
MCM, supra note 136, pt. IV, P9c(1)(c)(iii). The 30-day mark used in AR 630-10, however, is not a threshold 
under the UCMJ. See id. In addition, factors such as "special category absentees" are found nowhere in the 
UCMJ. 

 
 

n514 The standard and burden of proof will depend on the action using the UCMJ as the basis for separation. 
For courts-martial, the burden of proof is on the government, and the standard of proof is beyond a reasonable 
doubt. See MCM, supra note 136, R.C.M. 918(c), 920(e)(5)(D) (2012). For administrative separation actions, 
the burden of proof remains on the Government, but the standard of proof is preponderance of the evidence. See, 
e.g., AR 635-200, supra note 137, para. 2-12a(1). 

 
 

n515 UCMJ art. 85 (2012). 
 
 

n516 The text of the statute states: 

(a) Any member of the armed forces who -- 

(1) without authority goes or remains absent from his unit, organization, or place of duty with intent to re-
main away therefrom permanently; 

(2) quits his unit, organization, or place of duty with intent to avoid hazardous duty or to shirk important 
service; or 



 

 

(3) without being regularly separated from one of the armed forces enlists or accepts an appointment in the 
same or another one of the armed forces without fully disclosing the fact that he has not been regularly separat-
ed, or enters any foreign armed service except when authorized by the United States; is guilty of desertion. 

(b) Any commissioned officer of the armed forces who, after tender of his resignation and before notice of 
its acceptance, quits his post or proper duties without leave and with intent to remain away permanently is guilty 
of desertion. 

Id. The elements, explanations, maximum punishments, and other information is included after the statute's 
text. Id. 

 
 

n517 See, e.g., AR 630-10, supra note 498, Terms; MILPERSMAN, supra note 500, ch. 20. 
 
 

n518 MCM, supra note 136, pt. IV, P9c(1)(c)(v) ("Proof of, or a plea of guilty to, and unauthorized absence, 
even of extended duration, does not, without more, prove guilt of desertion."). 

 
 

n519 See, e.g., AR 630-10, supra note 498, para. 3-1. 
 
 

n520 See supra note 516. 
 
 

n521 AR 635-200, supra note 137, para. 14-12c. 
 
 

n522 Id. 
 
 

n523 Id. para. 14-12c(1). 
 
 

n524 Other portions of AR 635-200 do not provide guidance regarding this dilemma. For example, when 
providing guidance for how to characterize a soldier's term of service, the regulation states, "The quality of ser-
vice will be determined according to standards of acceptable personal conduct and performance of duty for mili-
tary personnel... These standards are found in the UCMJ, directives and regulations issued by the Army and 
time-honored customs and traditions of military service." Id. para. 3-5a(1), (2). 

 
 

n525 See Bullock v. Shinseki, No. 07-2588, 2009 WL 2372086 (Vet. App. Aug. 4, 2009) (unpublished disposi-
tion). See also Title Redacted by Agency, 08-08 360, Bd. Vet. App. 1229487 (August 27, 2012) ("As the appel-
lant was discharged for an offense under Article 86 and not 85, the Board concludes that a statutory bar for de-
sertion is not for application."). Neither of these opinions have precedential value. Supra notes 106, 121-122. 

 
 

n526 Bullock, No. 07-2588, 2009 WL 2372086 (unpublished disposition). 
 
 

n527 Id. 
 
 

n528 The statutory bar for a continuous period of AWOL of 180 days or greater is inapplicable if the service-
member receives an honorable or general characterization of service. See infra Part VIII.E. 

 



 

 

 
n529 Bullock, No. 07-2588, 2009 WL 2372086 (unpublished disposition). 

 
 

n530 Id. 
 
 

n531 Id. at *10. Of course, if the administrative definition of "deserter" had applied, Mr. Bullock's five years of 
unauthorized absence would have met it, and no remand would have been necessary, as his discharge was defi-
nitely because of this absence. 

 
 

n532 See, e.g., AR 635-200, supra note 137, para. 2-4a(1) ("The commander will cite the specific allegations on 
which the proposed action is based."). 

 
 

n533 See infra app. L. 
 
 

n534 Whether or not a servicemember is entitled to an administrative separation board depends on a variety of 
factors set forth in the prudential service regulations. 

 
 

n535 AR 635-200, supra note 137, para. 2-12a(1). 
 
 

n536 For example, in Army enlisted administrative separation cases, judge advocates often prepare a command-
ing officer's report for inclusion in the administrative separation packet. See id. fig. 2-5. Additionally, judge ad-
vocates may prepare a formal written recommendation, as well as the documentation that records the separation 
authority's final action. 

 
 

n537 See infra app. L. 
 
 

n538 Bullock v. Shinseki, No. 07-2588, 2009 WL 2372086 (Vet. App. Aug. 4, 2009) (unpublished disposition). 
 
 

n539 38 U.S.C. § 5303(a) (2006); 38 C.F.R. § 3.12(c)(2) (2012); see, e.g., AR 600-8-24, supra note 365, para. 
3-13a(1). 

 
 

n540 While the acceptance of an undesirable discharge in lieu of a GCM is also a regulatory bar to benefits, see 
supra Part IX.C, an RFGOS is a distinct procedure that subjects the applicant to a statutory, rather than regula-
tory, bar to benefits. 38 U.S.C. 5303(a) (2006); 38 C.F.R. § 3.12(c)(2) (2010). A special court-martial cannot 
punitively discharge an officer, MCM, supra note 137, R.C.M. 201(f)(2)(B)(i), and a summary court-martial 
cannot try officers, id., R.C.M. 1301(c). 

 
 

n541 AR 600-8-24, supra note 365, para. 3-13a(1). An officer with a suspended sentence of dismissal may also 
submit a resignation for the good of the service. See id. para. 3-13a(2). 

 
 

n542 Id. para. 3-13i. 
 



 

 

 
n543 Id. para. 1-22. 

 
 

n544 See 38 U.S.C. § 5303(a) (2006); id. § 101(2); 38 C.F.R. § 3.12(c)(3) (2010). In cases for which a statutory 
bar does not apply, an honorable or under other than honorable characterization of service is binding on VA, 
thereby entitling the servicemember to VA benefits for which he or she otherwise qualifies. 38 C.F.R. § 3.12(a) 
(2012). 

 
 

n545 See 38 U.S.C. § 5303(a) (2006); id. § 101(2); 38 C.F.R. § 3.12(c)(3) (2010). 
 
 

n546 See supra Part III. 
 
 

n547 38 U.S.C. § 5303(a) (2006); 38 C.F.R. § 3.12(c)(3) (2012). 
 
 

n548 MCM, supra note 136, R.C.M. 1003(b)(3)(8). Dismissal is the least favorable characterization of discharge 
available for commissioned officers. It is the functional equivalent of the dishonorable discharge, which is the 
least favorable characterization of discharge available for warrant officers and enlisted servicemembers. See id.; 
U.S. DEP'T OF ARMY, PAM. 27-9, MILITARY JUDGES' BENCHBOOK (1 Jan. 2010) [hereinafter 
BENCHBOOK]. A bad-conduct discharge resulting from the sentence of a special court-martial is not a statuto-
ry bar to benefits. See supra Part VIII. 

 
 

n549 See supra Part V; infra app. E. 
 
 

n550 See supra Part III. 
 
 

n551 Infra Part XI.A. 
 
 

n552 38 U.S.C. § 5303(a) (2006); 38 C.F.R. § 3.12(c)(6) (2010). 
 
 

n553 See 38 U.S.C. § 5303(a) (2006); 38 C.F.R. § 3.12(c)(6) (2010). There are two exceptions; insanity and 
compelling circumstances. See supra Part VII (discussing of insanity). See infra Part VIII.E.2 (discussing of the 
compelling circumstances exception). 

 
 

n554 While concrete statistics on the number of unauthorized absence-based separations from the military would 
be very difficult to obtain, the mere fact that the U.S. Army has created two separate units, called Personnel 
Control Facilities (PCFs), to "[s]upervise and coordinate administrative processings and accomplish the expedi-
tious proper disposition, either administrative or judicial," of certain soldiers who were dropped from their unit 
rolls indicates the commonality of this issue. See U.S. DEP'T OF ARMY, REG. 600-62, UNITED STATES 
ARMY PERSONNEL CONTROL FACILITIES AND PROCEDURES FOR ADMINISTERING ASSIGNED 
AND ATTACHED PERSONNEL (17 Nov. 2004). 

 
 

n555 See infra app. I. 
 



 

 

 
n556 See 38 U.S.C. § 5303(a) (2006); supra Parts II & III. 

 
 

n557 38 U.S.C. § 5303(a) (2006). 
 
 

n558 Id. ("The discharge . . . on the basis of an absence without authority from active duty for a continuous pe-
riod of at least one hundred and eighty days...."). 

 
 

n559 Id., 38 C.F.R. § 3.12(c)(6); M21-1MR, supra note 77, at pt. III, subpart v, ch. 1, § B, para. 6d (Feb. 27, 
2012) ("If the service department confirms a continuous period of 180 or more days of [Unauthorized Absence] 
or AWOL (exclusive of periods of imprisonment or confinement) which led to the OTH discharge, and the 
claimant didn't provide compelling reasons for the absence, then deny benefits"). 

 
 

n560 See infra app. L. In the alternative, the separation authority can omit the AWOL entirely and base the sep-
aration on some other misconduct that does not trigger a bar to benefits, if such exists; or grant an honorable or 
general discharge, which eliminates both this statutory bar and all regulatory bars. 

 
 

n561 See infra app. L (providing sample language to include in administrative separation documentation). 
 
 

n562 See MCM, supra note 136, R.C.M. 306 ("Each commander has discretion to dispose of offenses by mem-
bers of that command."). Article 86, UCMJ is a lesser included offense of Article 85, UCMJ. Id. pt. IV, P 9.d. In 
cases involving a specification of a violation of Article 85, UCMJ, accusers and convening authorities seeking to 
prevent application of a statutory bar must first make clear that the discharge in lieu of court-martial is for a vio-
lation of Article 86, UCMJ, for a period of less than 180 continuous days, and not for a violation of Article 85, 
UCMJ. Any separation based on a violation of Article 85, UCMJ, will trigger a statutory bar to benefits. See su-
pra Part VIII.B. If an accused has an otherwise documented period of AWOL of at least 180 days, commanders 
and judge advocates should consider specifically disclaiming any additional period of AWOL as a factor in any 
decision. 

 
 

n563 Practitioners must remember, however, that other statutory and regulatory bars may apply in the case. A 
comprehensive analysis of all potential bars to benefits is necessary in each case. For example, desertion and 
resignations for good of the service (RFGOS) form independent bases for statutory bars. See supra Parts VIII.B 
and VIII.C. 

 
 

n564 For a servicemember to request a discharge in lieu of court-martial, the servicemember must admit to 
committing an offense for which the maximum potential punishment under the UCMJ includes a punitive dis-
charge. E.g. AR 635-200, supra note 137, para. 10-1(a). The separation authority is "encouraged" to approve a 
request for discharge in lieu of court-martial when the offense is "sufficiently serious" and the servicemember 
"has no rehabilitation potential." E.g. id. para. 10-4. Because the maximum punishment for a violation of Article 
86, UCMJ, for a period of more than 30 days carries the possibility of a punitive discharge, MCM, supra note 
136, pt. IV, P 9.d, an accused may submit a request for discharge in lieu of court-martial so long as he or she can 
admit to a period of unauthorized absence of at least 31 days. See AR 635-200, supra note 137, para. 10-1(a); 
MCM, supra note 136, pt. IV, P 9.d. Correspondingly, the convening authority may approve a request for dis-
charge in lieu of court-martial based on a period shorter than 180 continuous days. See AR 635-200, supra note 
137, para. 10-1(a); MCM, supra note 136, pt. IV, P 9.d. 

 
 



 

 

n565 See infra app. L-2. 
 
 

n566 38 U.S.C. § 5303(a) (2006). 
 
 

n567 The level of court-martial is irrelevant in this case. This statutory bar should not be confused with the reg-
ulatory bar for discharge in lieu of a general court-martial with an OTH discharge. See infra Part IX.C. It is pos-
sible for both a statutory bar and a regulatory bar to apply at the same time. If both apply, they could preclude 
the claimant from receiving substantially all VA benefits for the period of service in which the misconduct oc-
curred. The statutory bar could also preclude VA health care for service-connected disabilities. See infra note 
596 and accompanying text. 

 
 

n568 Winter v. Principi, 4 Vet. App. 29, 31 (1993). Interestingly, Winter expresses the view that servicemembers 
who were absent for over 180 days were, by that fact, deserters, 4 Vet. App. at 31, yet we were unable to locate 
another authority with this definition of "desertion." The confusion may stem from an apparent anomaly in H. 
Rep. 95-580, 1977 U.S.C.C.A.N, at 2860, which claims that the House bill "amends the term 'deserter' to include 
any individual who as a member of the Armed Forces was absent without authority for a continuous period of 
180 days." The actual act passed (Public Law 95-126) did not define "deserter" in this way, or at all; but simply 
placed the new bar right next to the existing one for servicemembers discharged for desertion, where it remains 
to this day. 

 
 

n569 Title Redacted by Agency, 09-46 028, Bd. Vet. App. 1235867 (Oct. 16, 2012). This decision simply as-
serts that, in the context of the bar, "a bad conduct discharge . . . is included under the purview of 'discharge un-
der other than honorable conditions.'" It does not explain why. Id. 

 
 

n570 38 U.S.C. § 5303(a) (2006). 
 
 

n571 See infra Part IX.B.2. 
 
 

n572 Pub. L. No. 95-126 (1977) (barring the receipt of VA health care benefits for the period or periods of ser-
vice in which the misconduct occurred if the servicemember is separated with a punitive discharge). 

 
 

n573 An AWOL for a period of more than thirty days will trigger the regulatory bar for willful and persistent 
misconduct. See Winter v. Principi, 4 Vet. App. 29 (1993); infra notes 831-836 and accompanying text. 

 
 

n574 Pub. L. No. 95-126 (1977). 
 
 

n575 See supra notes 79-81 and accompanying text. 
 
 

n576 38 U.S.C. § 5303(a) (2006) (stating that the claimant must "demonstrate" compelling circumstances). 
 
 

n577 38 C.F.R. § 3.12(c)(6)(i) (2012). 
 
 



 

 

n578 Id. For an in-depth discussion on the concept of "honest, faithful, and meritorious service," see infra Part 
IX.B.2.a.6. 

 
 

n579 See Brownlow v. Nicholson, 23 Vet. App. 316 (Table), 2007 WL 980791 (Vet. App.) (2007) (unpublished 
disposition) (determining that additional periods of AWOL can serve as a basis for finding that the "[s]ervice 
exclusive of the prolonged AWOL" is not "honest, faithful[,] and meritorious"); Title Redacted by Agency, 
09-29 461, Bd. Vet. App. 1236855 (Oct. 24, 2012) (determining that multiple periods of AWOL, along with a 
lack of "decorations, medals, badges, commendation, or campaign ribbons," demonstrate that service exclusive 
of the period of prolonged AWOL was not honest, faithful and meritorious and of benefit to the nation); Title 
Redacted by Agency, 09-40 391, Bd. Vet. App. 1113386 (Apr. 5, 2011) (determining that additional short peri-
ods of AWOL and Article 15s precluded the appellant's service exclusive of the prolonged AWOL from being 
honest, faithful and meritorious and of benefit to the nation); But see Title Redacted by Agency, 10-27 193, Bd. 
Vet. App. 1232892 (Sept. 24, 2012) (determining that despite multiple periods of AWOL, service excusive of 
the prolonged AWOL could still be honest, faithful and meritorious, and of benefit to the Nation). 

 
 

n580 See Lane v. Principi, 16 Vet. App. 78, 81 (2002). 
 
 

n581 38 C.F.R. § 3.12(c)(6)(ii) (2012). 
 
 

n582 Id. 
 
 

n583 See Title Redacted by Agency, 10-27 193, Bd. Vet. App. 1232892 (Sept. 24, 2012) (citing letters from 
claimant and his friends, pastor, and mother, all dating from the period he was AWOL, as persuasive evidence of 
compelling circumstances); Title Redacted by Agency, 96-21 342, Bd. Vet. App. 9922648 (Aug. 11, 1999) (cit-
ing doctor's statement made before the AWOL period, which the claimant had tried to use to obtain compassion-
ate reassignment, to establish reasons for AWOL; also citing letters from claimant's National Guard service to 
show the character of his non-AWOL service); Title Redacted by Agency, 09-03 631A, Bd. Vet. App. 1118153 
(May 11, 2011) (denying claim because the record lacked evidence to corroborate claimant's assertions about his 
absence). 

 
 

n584 38 U.S.C. § 5303(a) (2006). 
 
 

n585 Lane, 16 Vet. App. at 85 (2002) (holding that VA's mandate to "evaluate" and "consider" claims allows VA 
the right to look to factors other than the claimant's own statements, and to require him to produce evidence). Id. 
at 84. 

 
 

n586 38 C.F.R. § 3.12(c)(6)(iii) (2012). 
 
 

n587 Id. 
 
 

n588 Id. 
 
 



 

 

n589 A period of AWOL terminates when a servicemember "notifies [a military] authority of his or her unau-
thorized absence status, and submits or demonstrates a willingness to submit to military control." MCM, supra 
note 136, P 10c(10)(a). 

 
 

n590 AR 40-501, supra note 245. 
 
 

n591 See, e.g., AR 635-200, supra note 137, ch. 10. Because the accused can admit to AWOL for greater than 
thirty days, a crime for which a dishonorable discharge is possible, a discharge in lieu of court-martial is permis-
sible. MCM, supra note 136, P 10e(2)(c); AR 635-200, supra note 137, para. 10a(1). 

 
 

n592 MCM, supra note 136, R.C.M. 601. 
 
 

n593 See, e.g., AR 635-200, supra note 137, para. 10-2(e). 
 
 

n594 Appendix L-4 provides an example of the sample language to include in such a request for discharge in 
lieu of court-martial. 

 
 

n595 For a list of the regulatory bars, see 38 C.F.R. § 3.12(d). Part IX discusses major regulatory bars in great 
depth. 

 
 

n596 See, e.g., Winter v. Principi, 4 Vet. App. 29 (1993) (holding that when the statutory bar for AWOL in inap-
plicable, the regulatory bars must be analyzed); Emory v. West, 16 Vet. App. 398 (Table), 1999 WL 159549 (Vet. 
App.) (Mar. 11, 1999) (unpublished disposition) (holding that the statutory bar does not apply because the length 
of AWOL was less than 180 days, but the bar for willful and persistent misconduct does apply); Charles v. 
Shinseki, Slip Copy, 2010 WL 3314622 (Table) (Vet. App.) (Aug. 24, 2010) (unpublished disposition) (barring 
benefits based on willful and persistent misconduct when the statutory bar for AWOL was inapplicable because 
the AWOL was not for 180 continuous days). 

 
 

n597 38 C.F.R. § 3.12(d)(1) (2012); see infra Part IX.C. 
 
 

n598 38 C.F.R. § 3.12(d)(4); see infra Part IX.B.2. 
 
 

n599 Winter v. Principi, 4 Vet. App. 29, 31-2 (1993). 
 
 

n600 Emory v. West, 16 Vet. App. 398 (Table), 1999 WL 159549 (Vet. App.) (Mar. 11, 1999) (unpublished dis-
position). Because this disposition is unpublished, it carries no precedential value. See supra notes 121-22. 

 
 

n601 Title Redacted by Agency, 10-27 193, Bd. Vet. App. 1232892 (Sept. 24, 2012). 
 
 

n602 38 C.F.R. § 3.12(d)(4) (2012); see infra Part IX.B.2. 
 
 



 

 

n603 "[T]he regulation pertaining to willful and persistent misconduct, when applied to periods of AWOL for 
less than 180 days, cannot reasonably be interpreted in such a way as to provide a harsher penalty for a veteran 
with less than 180 days of AWOL, then would result from AWOL of 180 days or more. Thus, in order to main-
tain consistency and harmony, the criteria for compelling circumstances set forth in 38 C.F.R. § 3.12(c) are rel-
evant to our analysis of whether the veteran's AWOL constituted willful and persistent misconduct." Title Re-
dacted by Agency, No. 98-11 881, Bd. Vet. App. 0108534 (Mar. 22, 2001). See also Title Redacted by Agency, 
10-27 193, Bd. Vet. App. 1232892 (Sept. 24, 2012). 

 
 

n604 See, e.g., Title Redacted by Agency, 11-31 347, Bd. Vet. App. 1244050 (Dec. 28, 2012) (applying a com-
pelling circumstances analysis to a 16-day AWOL, but still denying benefits for willful and persistent miscon-
duct because of repeated absences); Title Redacted by Agency, 05-14 057A, Bd. Vet. App. 1221358 (June 19, 
2012) (applying a compelling circumstances analysis despite only three brief periods of AWOL, and total active 
naval service of approximately 15 months). 

 
 

n605 See Winter v. Principi, 4 Vet. App. 29 (1993) (holding that the statutory bar does not apply to a case in-
volving an AWOL of only 32 days); Diaab v. West, 16 Vet. App. 391 (Table), 1999 WL 149885 (Feb. 26, 1999) 
(unpublished disposition) (citing Winter v. Principi, 4 Vet. App. at 448); Emory v. West, 16 Vet. App. 398 (Ta-
ble), 1999 WL 159549 (Vet. App.) (Mar. 11, 1999) (unpublished disposition) (citing Winter v. Principi, 4 Vet. 
App. at 448); Bruce v. Shinseki, Slip Copy, 2010 WL 4879165 (Table) (Nov. 24, 2010) (unpublished disposition) 
(stating that an AWOL for less than 180 days does not trigger the considerations found in 38 C.F.R. § 
3.12(c)(6)). 

 
 

n606 Title Redacted by Agency, 09-03 631A, Bd. Vet. App. 1118153 (May 11, 2011). See also Title Redacted 
by Agency, 08-23 074A, Bd. Vet. App. 1240136 (Nov. 23, 2012) ("The appellant's discharge was for persistent 
and willful misconduct, which falls under 38 C.F.R. § 3.12(d)(4). Therefore, any compelling circumstances for 
the appellant's numerous AWOLs are irrelevant to the issue before the Board."). 

 
 

n607 Title Redacted by Agency, 96-21 342, Bd. Vet. App. 9922648 (Aug. 11, 1999). See also Title Redacted by 
Agency, 05-14 057A, Bd. Vet. App. 1221358 (June 19, 2012) (performing a detailed compelling circumstances 
analysis despite short periods of AWOL). But see Title Redacted by Agency, 11-31 347, Bd. Vet. App. 1244050 
(Dec. 28, 2012) (finding that the circumstances surrounding a 16-day AWOL were compelling, but finding other 
repeated absences constituted willful and persistent misconduct). 

 
 

n608 See Title Redacted by Agency, Bd. Vet. App. 1232892 (Sept. 24, 2012) (refusing to apply the regulatory 
bar for willful and persistent misconduct once the circumstances surrounding the AWOL were found to be com-
pelling). 

 
 

n609 See Pub. L. No. 95-126, § 2, 91 Stat. 1107 (1977), as amended by Pub. L. No. 102-40, tit. IV, § 4029d)(2), 
105 Stat. 239 (1991). 

 
 

n610 See DD Form 458, supra note 343; MCM, supra note 136, R.C.M. 307. 
 
 

n611 See UCMJ art. 32 (2012). 
 
 

n612 See MCM, supra note 136, R.C.M. 601. 
 



 

 

 
n613 See id. R.C.M. 706. 

 
 

n614 See AR 635-200, supra note 137, ch. 10. 
 
 

n615 38 C.F.R. § 3.12(d)(1) (2012); see Part IX.C. 
 
 

n616 38 C.F.R. § 3.12(d)(4) (2012); see Part IX.B.2. 
 
 

n617 See, e.g., Winter v. Principi, 4 Vet. App. 29, 32 (1993). But see Title Redacted by Agency, Bd. Vet. App. 
1232892 (Sept. 24, 2012) (refusing to apply the regulatory bar for willful and persistent misconduct once the 
circumstances surrounding the AWOL were found to be compelling). 

 
 

n618 See 38 U.S.C. § 5303(b); 38 C.F.R. 3.12(b); id. § 3.354; Baehr-Jones, supra note 455. 
 
 

n619 See Pub. L. No. 95-126, § 2, 91 Stat. 1107 (1977), as amended by Pub. L. No. 102-40, tit. IV, § 4029d)(2), 
105 Stat. 239 (1991). 

 
 

n620 See supra Part IV.C. 
 
 

n621 See generally U.S. DEP'T OF ARMY, REG. 27-26, RULES OF PROFESSIONAL CONDUCT FOR 
LAWYERS (1 May 1992). 

 
 

n622 See supra Part VII. 
 
 

n623 See supra Part VIII.E.2. 
 
 

n624 See supra notes 583-85 and accompanying text. 
 
 

n625 M21-1MR, supra note 77, pt. III, subpart v., ch. 1, § B, para. 5k (Feb. 27, 2012) (citing 38 C.F.R. § 
3.12(d)(1)-(5) (2012)). 

 
 

n626 38 U.S.C. § 101(2) (2006) (defining a benefits-eligible veteran as "a person who served in the active . . . 
service and who was discharged or released therefrom under conditions other than dishonorable"). 

 
 

n627 38 C.F.R. § 3.12(a) (2012) ("A discharge under honorable conditions is binding on the Department of Vet-
erans Affairs as to character of discharge"); M21-1MR, pt. III, subpart V, ch. 1, § B, p. 1-B-3 (noting that char-
acter of discharge is binding "irrespective of the separation reason. For example, if the separation reason is 'drug 
use,' but the characterization of service is under honorable conditions, the character [of] service is still binding 
on the VA and no [character of discharge] determination should be made." Since the regulatory bars serve only 



 

 

to characterize a discharge as "dishonorable," 38 C.F.R. § 3.12(d), they are irrelevant when the military has is-
sued a discharge with binding character. 

 
 

n628 Due to the comparative rarity at which the CAVC has considered claims related to the regulatory bars in-
volving 3.12 and homosexuality involving aggravated circumstances and mutiny and spying, this Article limits 
discussion to the most prevalent issues in the COS process. On the one hand, a search of the LEXIS Website for 
cases within the CAVC revealed no cases discussing bars for mutiny or spying and one case discussing the bar 
on homosexuality involving aggravated circumstances. On the other hand, willful and persistent misconduct and 
3.12 scored 63 hits, moral turpitude and 3.12 scored 8, and "escape," "general court-martial," and 3.12 scored 
13. Analysis conducted at http://www.lexis.com on Oct. 27, 2012 (using the search category "U.S. Court of Ap-
peals for Veterans Claims"). 

 
 

n629 Testimony of Philip V. Warman, Associate General Counsel of the Veterans' Administration, in Hearings 
on H.R. 523 (H.R. 10422) to Amend Title 10, United States Code, to Limit Separation of Members of the Armed 
Forces Under Conditions Other Than Honorable, and for Other Purposes before Subcomm. No. 3 of the Comm. 
on Armed Services, House of Representatives, 92d Cong. 1st Sess., at 6004 (June 2, 3, 7, 8 and July 7, 1971) 
[hereinafter Warman Testimony] ("The statute could just as easily have said, if the Congress had meant a dis-
honorable discharge, 'other than dishonorable discharge' which would have precluded any administrative deter-
mination."). 

 
 

n630 U.S. Veterans' Administration, Office of General Counsel, Discussion Paper-- Veterans' Administration 
Responsibility to Determine Whether a Discharge is Under Dishonorable Conditions, in Hearings on H.R. 523 
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