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P-ROCEEDI-NGS

(3:34 p.m)

LT COL HUNSTI GER:  Sure, great.
Vel conme, everyone and the neeting is now open
for discussion and deliberation.

REP. HOLTZMAN: This is Liz
Holtzman. Kyle told nme | amthe new Barbara
Jones. | don't think | can read as well as
she but I will do ny best.

Kyl e, we are supposed to be going
t hrough four, five, and six drafts?

LT COL GREEN: |If we can, that is
right. And again, | sent, if everybody has
them | sent the commented versions of all of
those with the comments that the staff has
recei ved on each of the sections. So, it
m ght help to either go through those
comments, see if anybody el se has additional
comments and just go fromthere.

REP. HOLTZMAN. Ckay, so let's go
to page 15 on nunber 1V, Comrander

Responsibility in Mlitary Justice Cases.
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That is a draft of 9 April '14.

OPERATOR:  Joi ning the neeting.

M5 ALTENBURG. Al tenburg. Sorry.

REP. HOLTZMAN: Hi, it's Liz
Holt zman. W have just gotten started. W
are on the findings on Draft Report IV, 9
April '14.

MG ALTENBURG ~ Ckay, thank you.

REP. HOLTZMAN:. Ckay, | don't know
if I need to read them each one of the
findings. Maybe just nunber them and go
t hrough themand if anybody has any comments,
we could do it that way. O would you prefer
that | read then? Anybody prefer that | read
t henf

Ckay, great. So, finding nunber
1, are there any comments about this? This is
the issue of confusion of the term commander
in this regard.

OPERATOR:  Joi ning the neeting.

PROFESSOR CORN:  Geof f Corn.

REP. HOLTZMAN: H, Geoff. This
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Is Liz Holtzman. W are getting started.
Barbara will not be with us today. W are on
finding nunber 1, page 15 on Report 1V,
Commander Responsibilities in Mlitary Justice
cases.

PROFESSCOR CORN:  Thank you very
much.

REP. HOLTZMAN: | am not readi ng
themtoday. They will not be read today with
unani nous concurrence of the Subcommitt ee.

So, are there any comments on
finding nunber 1? Any objections?

VWhat is the procedure, Kyle? Do
we approve finding nunber 17

LT COL GREEN:  Yes, ma'am | think
that is fine. And again, a lot of these
comrents fromthese sections, and | can point
them out, are carryovers fromyour initia
assessnent in January. This one in particular
IS.

REP. HOLTZMAN. Ckay. So, you

don't have a procedure | should use?

Neal R Gross and Co., Inc.
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LT COL GREEN:. No, | think that is
fine, ma'am | think unless people have
I ssues and raise them | guess we woul d
presune that everyone is confortable with the
finding or the recomendati on.

REP. HOLTZMAN: Ckay, finding
nunber 2 on page 15.

PROFESSOR HI LLMAN:  Sorry. This
iIs Beth HIllman. |'msorry, Representative
Holtzman. Kyle, may | just nmake a comment,
just a general comment?

LT COL GREEN: Sure, of course,
pl ease, nma' am

PROFESSOR HI LLMAN: | just wanted
to say | haven't been able to wite the parts
that | said | would wite [ast tine. |'m
sorry | mssed the call yesterday. So, |
don't know what you got through yesterday
al toget her, although Kyle attenpted to update
me in very useful fashion and | appreciate
that. And | appreciate all the work that you

all did when | was off the phone.
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| amfinding it hard to sign on to
the report as a whole. So, | think that |
wll wite separately, rather than, again, as
| did before, slow ng everybody down by trying
to alter the specific terns of the finding.

So, | just wanted to set that out
so that you knew where | stood as you go
forward. Thank you.

REP. HOLTZMAN. Well, Professor
Hi | | man, everybody has an equal right to have
a say in what these findings are. So, if you
have sone thoughts about it, | nean you are
not hol di ng anybody up. You may illum nate us
and educate us.

| personally don't see that there
IS any objection. | nmean unless you don't
want to, you have a perfect right to do it in
separate views. But if you have sone specific
points that you want to rai se about sone of
t hese findings, you should feel free to do
that. And I think that is true for every

menber of the Subcomm ttee.
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M5 ALTENBURG.  Yes, | certainly

agree. Altenburg.

GEN HAM  This is Carter. |
certainly do as well.

M5. FROST: Yes, this is Joye,
absol ut el y.

PROFESSOR HI LLMAN: | appreciate
that fromeverybody. M concern is that we
are so far along in the process at this point,
interns of the crafting of the report that |
don't think it can be usefully changed in a
way that | would be confortable with it. And
that is why | amreluctant.

And |l et ne be specific. So, this
first finding begins with a statenent that
says criticismof the system confuses these
terms. You know our charter is to assess the
role of the conmmander in this. And to ne, why
are we focused on the critics of the system
rat her than who the commander is and what he
or she does and what they do? And |I know many

ot her reports set that out.
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So, it is just that the fram ng of
it is not one that matches ny own
understandi ng of the issues and that is why |
amnot -- | wll just wite separately to say
that and that you are very close to having
resolution on this already. And that is why
| think it nakes the npbst sense for you to
press ahead.

MG ALTENBURG  Beth, this is John
Al tenburg. Wuld your concern about finding
nunmber 1 be addressed if we sinply changed
“criticisn to "sone observers in the mlitary
justice systent but that it is not toward one
si de, just sone observers?

PROFESSOR HI LLMAN: It is not so
much that. It is that the first finding here
says there is a confusion of terns, as does
this whole section sort of reads fromthe very
first paragraph that this is the evol ution of
mlitary justice, the role of the conmander
reflects a constant effort to ensure good

orderly discipline and readi ness. |n other
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words, this is a mani festo about the

I nportance of command and how careful we are
in selecting commanders. And to ne,
commanders are part of the problem as well as
part of the solution. And this is focused
entirely on the latter part, that they are
part of the solution.

And to ne, starting with the
criticismof the mlitary justice m xes up the
terms. It is true. | nmean, | think it is
true. | agree those terns are not synonynous
and that nost commanders are not convening
authorities. And certainly, as the next
finding states, they are not general court-
martial convening authorities and it would be
great if everyone understood that. But the
framng of it is what the challenge is here.

REP. HOLTZMAN:. Ckay. Any ot her
comments? Does anybody want to nmake any ot her
comrents on finding nunber 17?

General Al tenburg, do you want to

forward -- nake your criticism-- your change

Neal R Gross and Co., Inc.
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In any case, or are you w thdraw ng the
change, or what do you want to do?

M5 ALTENBURG. | don't know. Does
anybody el se think that we ought to nmake it
"sonme observers" and just take the word
“criticisn out or do you want to |leave it as
"criticisn?

PROFESSOR CORN:  This is Professor
Corn. | think that | tend to agree with Beth
that starting off with that sentence is a
little bit -- appears objective oriented. |
don't know why we just don't say just the term
conmmander and the person authorized to convene
courts-martial for serious offenses is
frequently confused or not w dely understood.

MG ALTENBURG.  Yes.

REP. HOLTZMAN: Is there any
objection to that? Anybody object to that
change?

Well, | guess we have agreed to
the change. So, what is the procedure? Kyle,

you w Il redraft that?
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LT COL GREEN: Yes, that's fine.

| got your words down, Professor Corn. | wll
redraft that. And again, just for everyone,
our intent is to conbine all the sections,
once you have had a chance to review theminto
the report. So, you will see everything with
t he new | anguage and then, hopefully, that
wll reflect that. So, we have got it. Yes,
ma' am

REP. HOLTZMAN: If | may just add,
Professor H Il man, this is an indication of
the influence you have on this Subcommittee.
So, | would keep going with any thoughts that
you have and don't be shy.

PROFESSOR HI LLMAN:  Under st ood.
Thank you, ma'am

REP. HOLTZMAN: Fi ndi ng nunber 2.
This, again, anplifies finding nunber 1 about
the |l evel of a commander who refers sexua
assault allegations.

s there any objection to finding

nunber 2, or change, alteration?
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PROFESSOR CORN:  Kyle, this is
Prof essor Corn. Kyle, | amnot sure. | am
just |l ooking at the one that | nmade a comment

to. |Is that the one everybody el se has?

REP. HOLTZMAN

April ' 14.

LT COL GREEN:. Al

Prof essor Corn, your comment

first sentence of that wth,
NDAA anendnents to the UCMI,
aut hori zed to order

trial by

any offense of rape, sexual

sexual assault of a child,

assaul t,

It is Draft 9

right, and

was, "Replace the
"Pursuant to FY14
only a GCMCA is

court-martial for

rape or

forcible sodony, or

attenpts to conmt these offenses.

Subordi nate officers,

t he command may not do so.'"
PROFESSOR CORN:
wote the coment |
little nore precise. And |
"l aw and practice."
t he NDAA,

that is a | ega

practice constraint.

j ust thought

constraint,

even when in position to

| think when I

it was a

al so questi oned

If we are tal king about

not a

s that wong?

Neal

R. G oss and Co.,

I nc.
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PROFESSOR HI LLMAN:  This is Beth

Hi | | man.

M5 ALTENBURG. Al tenburg. | think
that is correct. | think that your |anguage
IS nore precise about the authority.

REP. HOLTZMAN: Professor H |l man?

PROFESSOR HI LLMAN:  Thank you. |
just think that "practice" indicates that is
actually what is happening. And since we
don't have any evidence that that is not
actual ly happening, | think "practice"
actually extends the breadth of that finding.
| understand the degree of precision it is
true under current |aw, maybe. But | think
actually the word practice adds sone enphasis
and adds nore to that in a way that is useful
and accurate.

REP. HOLTZMAN:. Ckay, where do we
stand on this? Anybody want any further
changes? Were do we stand?

Prof essor Corn, you want a further

change?

Neal R Gross and Co., Inc.
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PROFESSOR CORN:  \When | went

through it, | just thought if we are going to
tal k about the finding about what the | aw
requires, just say what the |aw requires. But
I f everybody is confortable with that, | am
okay.

LT COL GREEN: And | woul d j ust
note this finding is a carryover fromthe
initial assessnment in January.

REP. HOLTZMAN: Do you think,

Prof essor Corn, do you think it is, would be
a good idea to reference what statute we are
tal ki ng about? Wuld that help or not?

M5. FROST: This is Joye. And |
will say, as a non-attorney, | find Professor
Corn's suggestion nuch nore under st andabl e.
Whet her you add pursuant to the Fiscal Year
14 NDAA and then to the UCMJ and practice or
what ever, but the rest of it that continues,
| think is alittle bit clearer to your non-
| egal reader.

And t hen al so, Professor Corn, had

Neal R Gross and Co., Inc.
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anot her comment. | don't know that he is

tal king about adding it to the finding but
actually adding it to the discussion part of

t he paper, which says, "I don't renenber part
of the background di scussion explaining that
the GCMCA or SPCMCA is normally in conmand of
t housands of personnel and is incapable of
devel opi ng personal know edge or rel ationships
with all subordinates.™

| mean, | am assum ng, Professor
Corn, you wanted that added to the discussion.

PROFESSOR CORN:  To the
di scussion, right.

MS. FROST: But -- yes, | agree.
| think again, for people who are not famliar
with the mlitary, | think that woul d be an
I nportant thing to add.

REP. HOLTZMAN: Prof essor Corn,
woul d you m nd readi ng your anended | anguage,
pl ease?

PROFESSCOR CORN:  So, it would read

I nstead of "under current |aw and practice,"

Neal R Gross and Co., Inc.
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the finding would begin, "Pursuant to the FY14

NDAA anendnents to the UCMI, only a genera
court-martial convening authority is

aut horized to order trial by court-martial for
any of fense of rape, sexual assault, rape or
sexual assault of a child, forcible sodony, or
attenpts to conmt these offenses.

Subordi nate officers, even when in positions
of command, may not do so."

And then fromthere, "If a
conveni ng authority has an other than offici al
Interest in a particular case, the convening
authority is required to recuse hinself."

REP. HOLTZMAN:. This is Liz
Hol t zman again. M only concern about that,
| have no problemwth that |anguage but |
i ke what Beth Hi |l man said about the word
practice.

And al so you have left out of that
statenent the thought that is in the present
draft, which talks about it is reserved to a

| evel of commander who wll normally be

Neal R Gross and Co., Inc.
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renoved fromthe personal know edge of the
accused. | think that that is kind of vital
PROFESSOR CORN:  Now that | am
| ooki ng back at it, the corment is to repl ace
“under current |law and practice."
REP. HOLTZMAN. | see.
PROFESSOR CORN:  And then the next
sentence would be, "The authority to refer

sexual assault... In other words, what | was
trying to enphasi ze was we would nmake it clear
or nore clear that because the only convening
authority with authority to refer these
offenses is a general court-martial convening
authority, it is very unlikely that they wll
have a personal know edge of the parties to
the crimnal incident.

REP. HOLTZMAN. Ckay, so do you
want to read it as it would stand now? So,
your anendnent woul d take out the first
bracket -- what is in brackets -- right?

PROFESSOR CORN: Ri ght.

REP. HOLTZMAN: -- in finding

Neal R Gross and Co., Inc.
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nunmber 2, and add what ?

Wul d you just read that?

PROFESSOR CORN:  And add,
"Pursuant to the FY14 NDAA anendnents to the
UCMJ, only a GCMCA is authorized to order
trial by court-martial for those offenses.
Subordi nate officers, even when in positions
of conmmand, may not do so."

REP. HOLTZMAN:. Ckay, peri od.
Then you woul d have, "The authority to refer
sexual assault allegations is reserved..." W
woul d pick up there. |Is that correct?

PROFESSOR CORN:  Exactly.

REP. HOLTZMAN. Ckay, do you want
to do sonet hing about the word practice?

PROFESSOR CORN: | ' m okay | eavi ng
it in. | think that Beth is correct. |f that
Is what the law requires, then that is what is
bei ng practiced.

REP. HOLTZMAN: Does anybody have
any objection to this change? Any comments?

Kyl e, do you have it down?

Neal R Gross and Co., Inc.
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LT COL GREEN: Yes, nm'am

REP. HOLTZMAN. Oh, okay. So, |
take it we are approving finding nunber 2, as
anended by Professor Corn and Professor --
wel |, not anended, and taking into account
Prof essor Hill man's concerns. kay.

Fi ndi ng nunber 3. Any comment,
amendnent, concern with this finding?

PROFESSOR CORN:  Prof essor Corn.
The only comment | would nake is you
recommended i nserting the word seni or judge
advocates. And under the Secretary of
Def ense's di sposition w thhold policy, an
initial disposition authority is required to
receive consultation froma judge advocate but
there is no qualification to that.

So, | don't know if "senior judge
advocate" reflects the sane | anguage that is
in the defense policy.

MG ALTENBURG It certainly seens
tonme -- this is Altenburg -- that it reflects

the practice.

Neal R Gross and Co., Inc.
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PROFESSOR CORN:  Right. | was

going to say if we are going to | eave
“practice" in there and we have al ready

I ndicated that we are tal king about a GCMCA,

I wll concede that | don't know the norna
advice relationship in the Air Force or the
Navy but | would be surprised if O3 judge
advocates were giving referral recomendations
to GCMCAs in any Service.

So, | don't knowif there is sone
way to do that that is consistent but | do
think there is value in enphasizing that as a
matter of, | guess, practice, we should have
a high degree of confidence that the |awers
advi si ng these convening authorities are
experi enced.

REP. HOLTZMAN: So, do you think
that we need to change the word senior to
sonething else or just drop it?

PROFESSOR CORN: It was just a
proposal. |'m okay w th whatever the

consensus is. W mght want nmaybe

Neal R Gross and Co., Inc.
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"“experience." | don't know.

REP. HOLTZMAN. O "high level" --
no, too narrow.

Wl |, does anybody el se have any
comment about this?

PROFESSOR HI LLMAN:  This is Beth
Hi |l man. Because the Service branches have
different relationships here, | amrel uctant
to qualify that too much wth |anguage that is
not, you know, that suggests nore than what we
can actually say wth certainty across the
Services, despite Geoff's very good point that
it would certainly be soneone senior in the
Arny.

PROFESSOR CORN:  This is Geoff. |
vote to delete ny qualification.

REP. HOLTZMAN. Ckay, is there any
objection to that? |I|s everyone okay with
that? Gkay, | hear no objection.

I, nyself, actually had a question
about the word resolve in the very first

sentence. Because that sounds |like a very big

Neal R Gross and Co., Inc.
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responsibility, "resolving." |Is that really
what the convening authority does?

MG ALTENBURG What it really is
Is a disposition decision, a decision to go to
trial, what level of trial, whether to go to
trial in the first place and those types of
considerations. | agree with your "resolve."
I know what the drafter intended but it does
sound |i ke nmuch nore than a judicial or quasi-
judicial determnation by the convening
authority, which is what it is.

REP. HOLTZMAN: Right. And of
course, using the word di sposed is not going
to work for us either but there nust be
anot her verb that we can use. It is not
coming to ny mnd right away.

REP. HOLTZMAN: Kyle, can we just
throw this into your lap or onto your broad
shoul ders, whi chever?

LT COL GREEN:. W w il |et
M crosoft Wrd do its thesaurus nmagi c and we

will come up with an alternate termfor that.

Neal R Gross and Co., Inc.
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PROFESSOR HI LLMAN:  This is Beth
Hi || man. How about "make di sposition
deci si ons" ?

MG ALTENBURG Wl l, that is
certainly accurate.

PROFESSOR HI LLMAN: | know it
sounds awkward but that is really what it is.
If we say "dispose of," it just sounds awful.
W can't say that, although that woul d be
technically accurate. But "to nake
di spositions,"” make decisions regarding
di spositions of sexual assault allegations.
"Di sposition" has a specific |egal neaning
that | think is consistent with what we
actually intend there.

MG ALTENBURG  Both ways Beth

suggests are accurate. W will just throw

that to Kyle and he w il nmake sonethi ng out of

it.
LT COL GREEN. Ckay, we can do
that. Thanks very nuch, Professor Hill man.

REP. HOLTZMAN:  Any ot her

Neal R Gross and Co., Inc.
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suggestions, concerns, objections to finding
nunmber 3? (Ckay, hearing none, we are going to

-- is that nunber one -- recommendati on nunber

This basically | ooks at suggesting
to the Secretary of Defense that there be an
eval uation of the feasibility and consequences
of nodifying authority for specific quasi-
judicial responsibilities such as discovery,
court-martial, panel nenber selection, et
cetera.

Any comments, reaction,

di sagreenent, suggestions?

PROFESSOR HI LLMAN:  Representative
Holtzman, this is Beth H Il man again. | just
w Il add that the Conparative Systens
Subcomm ttee will make a recommendati on on
this very point and it will need to be
reconciled wth whatever gets said here, you
know further down the road.

REP. HOLTZMAN:. So, how do we

| eave that, if that is the case? So are you

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 26

going to be nmaking a specific recomendati on
with regard to these issues?

PROFESSOR HI LLMAN: | think so.
As our commttee, as the Role of the Conmander
Subconmittee is not yet done, neither is the
Conpar ative Systens Subconm ttee yet done.
So, | can't say for certain that it would
survive our review but in our prelimnary
di scussions, yes, we did set out a
recommendation related to the pretrial
responsibilities of a mlitary judge doi ng
thi ngs that the convening authority currently
does.

REP. HOLTZMAN. So, Kyle, do you
have any recommendati ons for how we shoul d
handl e this? | nean just assum ng -- forget
the substance for a mnute. How should we
handl e this, given the fact that another
Subconmittee i s maybe maki ng a recommendati on
inthis regard? Should we just go forward and
deci de whet her we approve this or disapprove

this, or change this and then just let it --
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when they make their recommendation, it wll
be reconciled at sone point?

COL HAM  Ma'am this is Col onel
Ham This is Colonel Ham Each
Subcomm ttee's report stands on its own. So,
they could actually be dianetrically opposed
and the full Panel will determ ne whether to
resol ve themand, if so, how

REP. HOLTZMAN. Ckay.

MG ALTENBURG  This is Al tenburg.
And in this instance, what we are signing up
for here, if we all agree, wouldn't be
di anetrically opposed to another Subcomrittee
recommendi ng a change because ours is pretty
br oad- gauged and allows for |looking at it and
studying it. It doesn't say nothing should
change. So, | think we woul d be consi stent
really with whatever the other Subcomm ttee
comes up wth.

REP. HOLTZMAN. (Ckay, so given
that, we have authority to proceed with this.

Does anybody have, again, any
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suggestions, conments, alterations,
obj ections, thoughts, et cetera?

LT COL GREEN: Ma'am this is
Kyle. | would just, at the end of that
recommendation, include the list of the
speci fic provisions during your first
del i beration section in March, these were the
specific topics of convening authority
responsi bilities that were di scussed as
potential areas that you wanted to recommend.
And | know Professor Corn did nake the
addition of expert consultants there.

REP. HOLTZMAN: So, I'msorry, I'm
not sure | follow. You want to list the
statutory references?

LT COL GREEN:. No, ma'am They
are subject topics. So, discovery oversight,
court-martial panel nenber sel ection, search
aut hori zations, those are just a |ist of
subjects or responsibilities that, where the
convening authority -- possibility that the

Subconmittee believes are specifically ripe
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for consideration as to who shoul d be doing
t hose and how that authority should be
di vi ded.

REP. HOLTZMAN: |'m not foll ow ng
you. \What recommendation for change, if any,
are you making with regard to that | ast
sent ence?

LT COL GREEN:. Ma'am | am not
maki ng any reconmendati ons.

REP. HOLTZMAN: Onh, okay.

LT COL GREEN: | was just pointing
out -- | wanted to clarify with the
Subcomm ttee nenbers that that list in fact
does represent what you all want to recommend.

REP. HOLTZMAN. Right. MW only --
this is Liz Holtzman. My only thought is |
don't know why we have the first clause in
that recommendation. This really has nothing
to do wth the convening authority's
responsibility for -- and actually, | am not
even sure that first clause nakes any sense.

Why don't we just start wth,
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“"Further study is appropriate to fully assess
what positive and negative inpacts woul d
result fromtraining sone pre-trial -- | just
don't understand why we are starting wth "we
recomrend agai nst nodi fyi ng conveni ng
authority responsibilities for sexual assault
of fenses. "

MG ALTENBURG | agree with
deleting that clause. | think it is cleaner
and it is nore clear and it doesn't really
alter the neaning. | like starting with
“further study is appropriate" because you
have got the convening authority at the end
there, if we take Professor Corn's addition.
At the end of the sentence is what | am
tal ki ng about .

REP. HOLTZMAN: All right. Does
anybody object to that suggested alteration?
Any ot her comments about that?

Ckay, so we woul d accept that.
And with that alteration, any objection to

recomrendati on nunber 1?
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Hearing none, | guess it is
approved.

Recommendati on nunber 2 -- well,
we don't have a recommendation. Do we wish to
make a reconmmendati on on the non-bi ndi ng
nature of Article 32 investigating officer
recomrendations, in light of the NDAA change
that requires 10s to be Judge Advocates?

PROFESSOR CORN:  This is Professor
Corn. | did express ny opinion that | think
we shoul d, at |east, propose that the issue of
whet her and why a general court-marti al
convening authority can ignore a determ nation
of no probabl e cause nade by a Judge Advocate
shoul d continue to be the standard.

| don't think we have heard enough
to nmake a recommendati on one way or the other.
I do think the fact that we know t hat
I nvestigations are going to be conducted by
| egal officers and that the focus of the
I nvestigation is to assess whether there is

sufficient evidence to nove forward with a
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crimnal allegation, raise a legitimte
guestion as to why a convening authority
shoul d be able to override that no-bil
deci si on.

So, | think it is sonething that
shoul d be explored further but | know Ms.
Frost doesn't agree with ne.

M5. FROST: You know, | will be
honest. | talked to Kyle about this or we had
an emai | exchange and | wanted to make sure
that | understood this. | just see this one
as kind of going to the heart of -- that
sonetines a convening authority may want to
nove forward, even though there nmay not be
sufficient evidence.

| just think there is going to be
those cases that are borderline and ny concern
woul d be that if the 10is taking a very
| egalistic only kind of approach, that it may
narrow t he nunber of cases that reasonably
coul d be expected to do forward.

| think the whol e i ssue of consent
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Is kind of inform ng where | amgoing with
this.

But | certainly would be willing
to change that to what you suggested, that the
MIlitary Justice Review Group review this.

| am wonderi ng, Professor Hi |l man,
I f the Conparative Systens Subconmmittee al so
| ooked at this.

PROFESSOR HI LLMAN:  This is Beth.
Yes, we did and we are witing on this, too.

M5 ALTENBURG. This is Altenburg.
| don't object to the | anguage that Professor
Corn suggested, it be | ooked at hard. But ny
own belief is that the convening authority
should retain the ability to consider that a
recommendati on and not be |locked into it for
the reason that a legally trained officer of
varyi ng experiences brings one type of
analysis to it and the convening authority has
ot her considerations than justice and is
responsi ble for discipline. And in a very

cl ose case, as Joye suggests, he nay determ ne

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 34

it is inportant to the conbat readi ness of his
organi zation that he prosecute the case on
behal f of the victimand on behalf of the
organi zati on, even know ng that the evidence
is relatively weak. | think that is why they
have that because it is a conbination system
of both discipline and justice. And for that
reason, | personally think the conmmander ought
to have that opportunity.

PROFESSOR CORN:  This is Professor
Corn. M point is driven primarily because we
know t hat the anmendnents to the Article 32
process are deliberately designed to align it
nore closely wwth a prelimnary hearing. And
in a prelimnary hearing, when a judicial
of ficer makes a determ nation that the
evidence is insufficient to establish probable
cause, the prosecutor is not permtted to nove
forward with the charge. You can do anot her
prelimnary hearing.

| mean, there is no double

j eopardy issue here. |f the convening
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authority thinks that the investigating

officer was that deficient in their analysis
of the case, they could -- this could be
anot her issue that could be | ooked at. Could
you order anot her 327

But | think that one of the issues
that was raised in our recei pt of evidence or
concerns fromthe defense bar was their sense
that the nonentum was sw nging very heavily
agai nst an individual accused of an offense
and it cuts both ways. If we are going to
turn the 32 into nore of a prelimnary hearing
than the |l egal determ nation of insufficient
evi dence to establish probable cause, | think
it is worth considering whether that should
have sone protective effect for the accused as
wel | .

REP. HOLTZMAN: Anybody el se?

COL TURNER  This is Col onel
Turner. Perhaps | can offer an Air Force
perspective that nay be of sone use, since we

have been using JAGs to do our 32 hearings for
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quite sone tine.

| don't object to saying that DoD
can l ook at this or should consider | ooking at
it. But to wite it in a manner that
I ndi cates which way DoD should go, | would
urge caution.

And so maybe what | can suggest is
al t hough we have been using JAGs as 32
officers for quite sone tinme, there are any
nunber of instances where the JAGI1O w ||
recommend that it not go forward and a
convening authority still allows it to go
forward. But that is why it is inportant to
go back to our ethical standards.

So, we have adopted the first
provi sion fromthe ABA Standards for
Pr of essi onal Responsibility but not the rest
of themas it conmes to prosecutoria
di scretion.

So, if you don't mnd, if | can
just read. Even though an 1O in the Ar Force

woul d recommend it not go to trial, there is
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still an ethical responsibility as follows for
t he subsequent trial counsel and certainly
SJA.

"Discretion in the charging
decision. It is unprofessional conduct for a
trial counsel to institute or cause to be
instituted or permt the continued pendency of
crimnal charges when it is known that the
charges are not supported by probabl e cause.
Trial counsel should not institute or permt
the continued pendency of crimnal charges in
t he absence of adm ssi ble evidence to report
a conviction."

So, there is still that probable
cause basis, even though an |1 O doesn't
recommend that it go forward. And that is
where the area of the discretion of the
conveni ng authority exists.

PROFESSCOR CORN:  Col onel Tur ner,
this is Geoff Corn.

So, what is the trial counsel's

ethical responsibility when the judge advocate
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| O says no-bill, the convening authority
refers the case to trial? So, you have the IO
saying there is no probable cause and the
conveni ng authority overriding that judgnent
and you have an ethical rule that says the
trial counsel is not supposed to prosecute the
case?

COL TURNER If a trial counsel or
SJA believes there is probable cause, they can
make that independent, personal analysis and
recomrendation to the convening authority.

And an 1O, sonetines, wll
recommend a case doesn't go forward for
reasons other than a | ack of probabl e cause.

PROFESSOR CORN: | get that,
totally. And | am not suggesting that that
shoul dn't be discretionary. | understand
that. | just --

All | am suggesting is because we
are making the 32 nore like a prelimnary
hearing, it is worth exploring what the

consequence of that should be on the
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di scretion of the convening authority.
REP. HOLTZMAN: This is Liz
Hol tzman. My only view about that, at the

nonment, is that the anal ogy doesn't quite hold

up because the judge advocate, after all, is
not the trial judge. It is not the sane
t hi ng.

And so, you have el evated the
hearing officer for the Article 32 but it is
still not a trial judge wth whatever
addi ti onal experience, responsibility,
objectivity, renoval fromthe fray, if you
will, conmes with that. So, | amnot entirely
per suaded, Professor Corn, that we should do
anyt hi ng about this.

| am not sure that there should
even be a study of it at the nonent because,
| don't know, it doesn't strike ne that the
change itself warrants that study. Because |
think for the points that were nade both by
Col onel Turner and by Joye and ny own concern

about the fact that there are prosecutors and
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very wi se and very experienced prosecutors who
will still have different views because of
their past experience. They may discount the
I ssue of consent. They nmay have certain views
about issues of consent.

And so it doesn't nean that there
I's anything unethical going on. It is just
that people may view certain facts in a very
different light. And | think that is why, it
seens to ne, that we still need the
commander' s deci sion here.

But that is just ny view and |
don't know how ot her people feel about it.

PROFESSOR CORN:  This is Professor

Corn. It was just a suggestion to consider
it. If other people think it is not worth
suggesting, | wll wthdrawit, no problem

REP. HOLTZMAN:. Well, you only
have ne. | don't know where everybody el se.

Let's just put it this way. Let's
start wth your suggestion and see what ki nd

of consensus there is. How many peopl e want
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to see the study that he suggested?

M5. FROST: This is Joye. | have
no problemwth reviewing it further.

REP. HOLTZMAN: |Is there consensus
on that? Do people agree with that?

GEN HAM  This is Carter. | agree
wth that but | do agree wth Col onel Turner.
| amcertainly not at a point where | am ready
to recommend a specific course of action,
ot her than the Joint Service Commttee or
ot hers ought to review the matter.

M5 ALTENBURG. That is ny view as
wel | . Altenburg.

PROFESSOR HI LLMAN:  This is Beth.
I would just say that this is sort of
attention that results fromthe inconplete
judicialization of these processes. And that
Is the sort of conparative perspective from
whi ch the Conparative Systens Subconmttee
wi |l address this.

But on the nerits in terns of this

proposal, | think there is no harmin
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recommendi ng further study. So, | don't
obj ect to recommendi ng further study.

REP. HOLTZMAN:. So, personally,
do but | see it is overwhelmng in favor of
the study. So, | guess we support the study.

But are we agreed, is there
general agreenent on Col onel Turner's
suggestion that the recomendation for a study
not suggest any conclusion that we are tilting
one way or the other on that? Everyone in
agreenent with that?

M5 ALTENBURG. Definitely, as far
as | amconcerned. As | have expressed, |
don't think it should change, | just don't
mnd it being studied.

REP. HOLTZMAN: Ckay. So, | don't
hear any objection to Col onel Turner's
amendnent on that.

Ckay, recommendati on nunber 3. |
guess we have finished with recommendati on 2.
Anybody el se have any recommendati ons t hey

want to make on the Article 32 investigating
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of fi cer recommendati ons?

What about the next
recommendati on? Does any nmenber want to
conment on any other procedure or authority
changes enacted through the recent NDAA
provisions, Article 60 restrictions, convening
authority and so forth? Any other
suggestions?

PROFESSOR HI LLMAN:  Representative
Hol tzman, this is Beth H Il man again. It
seens to ne that we should -- nmaybe this a
finding instead of a recommendati on but the
NDAA has restricted in significant ways the
convening authority's post-trial role. 1Is the
post-trial part in a different place here or
is this all in the -- | mean, this
specifically references Article 60, right?

So, this is our chance to tal k about that in
particular. | nmean we ought to at | east
acknow edge that. Because part of what we are
facing is a one-way ratchet towards greater

scrutiny, higher prosecution rates, and | ess
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post-trial sentence -- fewer post-trial
sentence reduction possibilities.

And | think it is worth noting in
a conprehensive ook at the role of the
commander that Article 60 restrictions do
change that.

REP. HOLTZMAN: Are there -- Kyl e,
do we have it soneplace else in our report?

LT COL GREEN:  No, ma'am we do
not. There is no findings or recomendations
related to Article 60. Professor H |l mn, you
are right. This is the section where it is
di scussed. So, if there is a finding or any
conclusion, this would be where it shoul d be
provi ded.

REP. HOLTZMAN:. Does anybody
di sagree with Professor Hi |l man's suggestion
about having a finding about the consequences
of the changes or the description of the
changes to Article 60 in our findings? It
woul d be finding nunber 4.

COL TURNER: Col onel Turner. I
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don't have an objection. | would just like to
see the | anguage, though.

REP. HOLTZMAN: Anybody el se have
a comment about that?

Kyl e, do you want to draw up sone
| anguage and we wll reviewit?

LT COL GREEN: We can. W can do
that. And Professor Hillman, | m ght get your
assi stance on that, if | could.

PROFESSOR HI LLMAN: O course.

You just have to catch ne, Kyle. But | wll
try ny best to get with you on that.

REP. HOLTZMAN. Catch you if you
can, right -- if he can.

PROFESSOR HILLMAN: It is a tine
Issue, ma'am |'msorry.

REP. HOLTZMAN: | was just j oking.

Ckay, so we are finished with
nunmber 4. Well, | guess not.

Do we have any comments -- | don't
know i f we want to go through | anguage by

| anguage, but are there any other coments on
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the text of this that people feel conpelled to

raise at this point?

| have one that Beth Hill man
alluded to in her earlier remarks that | woul d
just like to say. On page one, where it talKks
about the evolution of the mlitary justice
system and the role of the commander, on the
very first sentence, it reflects a constant
effort to ensure good order, discipline, and
the readiness of U S. forces. | think
“constant" may be a little bit over the top.
W m ght say "systematic" or "continuous"
woul d satisfy ne. But | don't know if anybody
feels the sane way.

M5 ALTENBURG. | |ike the word
systematic better than the word constant.

REP. HOLTZMAN: Anybody el se have
any feelings about that? D sagree?

Prof essor Hi Il man, does that neke
you feel better?

PROFESSOR HI LLMAN:  Much. Thank

you.

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 47
REP. HOLTZMAN: Any ot her comments

that anybody el se wants to nake on the text?

LT COL GREEN: Ma'am this is
Kyle. The comments that are included there,
the Staff will, if there aren't any additional
di scussions on those, the staff wll try to
I ncorporate or clarify based on your points
that we appreciate that and we wll include
that in the second round in the revised.

REP. HOLTZMAN. Okay. | have a
bunch of comments but | amjust going to send
it to the Staff. That was the only one that
| thought required review by everybody.

Anyone el se have any thoughts or
do you want to go on now to nunber 5?

Ckay, so we are going onto
Section 5: Legislation and Policy Affecting
Commander Rol es and Responsibilities in Sexual
Assault Prevention and Response. That is
Draft 9 April '14.

Okay, we wll turn to the findings

and recommendations first. And if everybody
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coul d nunber the findings, |I think, and

recommendati ons that probably would nake it a
little easier.

Let's go to finding nunber 1. |
amnot going to read it unless sonebody
desperately wants that. Are there any
suggestions, changes, comments, et cetera?

COL TURNER Ma'am could | --

Col onel Turner. | just want to nmake sure | am
| ooki ng at the right copy.

REP. HOLTZMAN:  Ckay.

COL TURNER This is the one dated
Draft 9 April?

REP. HOLTZMAN:. Yes, '14.

Correct.

COL TURNER  Thank you.

REP. HOLTZMAN: Ckay and so it is
on page 13, where we have Potential Part V
Subconmmi tt ee Findi ngs and Recomendat i ons.

Ckay, so finding nunmber 1. Does
anybody have any comrents about this? Do you

want ne to read it or are we okay with not
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reading it? I|I'mnot going to read it, then
Anybody have any --

LT COL GREEN. This is --

REP. HOLTZMAN:.  Yes?

LT COL GREEN. Ms. Holtzman, this
Is Kyle. Again, this is a carryover fromthe
initial assessnent in January. W did update
sone | anguage, based on sone j ust
clarification words from Professor Corn. And
| believe, I'"mnot sure, sone were from
Prof essor Corn. Sone may have been from
Col onel Turner. | can't -- |'m m xing.

M5 ALTENBURG We're in Section 5.
Is that right? Page 13.

REP. HOLTZMAN: Section 5, page 13
is adraft entitled 9 April or dated 9 April
'14.

MG ALTENBURG My Section 5 |ike
that has findings on page 12.

PROFESSOR HI LLMAN:  Me, too.

LT COL GREEN:. If you can | ook at

the copies that | sent out yesterday that
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I ncorporate the nenber coments, | think those

are the ones that Ms. Holtzman is referring

to.

M5 ALTENBURG.  Okay, | am wor ki ng
off of -- no, | amworking off of yesterday's
emai |

LT COL GREEN:  Wth the comment
bubbles to the side, sir?

MG ALTENBURG.  Yes. Yes.

LT COL GREEN. (Okay, it may just
be paginating different on different ones.

MG ALTENBURG Al l right.

REP. HOLTZMAN. Ckay, so let ne
read it so everybody at |east has the sane
text, we can be sure that we have the sane
text.

Fi ndi ng nunber 1. "Congress has
enacted significant anendnents to the UCM] to
enhance a response to sexual assault in the
mlitary and the DoD i npl enmented nunerous
changes to policies and prograns for the sane

pur pose. Sone changes have only just been
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I npl ement ed and ot her anmendnents to the UCMJ
have not yet been inplenented. And DoD has
not yet eval uated what inpact these reforns
and changes will have on sexual assault
reporting or prosecution." Does everyone have
the sane finding?

MG ALTENBURG | have it on page
12, yes. Kyle was right. It is just a
di fferent pagi nati on.

REP. HOLTZMAN: Okay. Any
comments on this finding? Objections,
t houghts, or anything else you would like to
say?

| would just |like to add one thing
at the end, where it says that DoD has not yet
eval uat ed what inpact these reforns and
changes w |l have on sexual assault reporting
and prosecution. There is also the question
not just on reporting or prosecution but on
the incidence of sexual assault in the
mlitary. | don't know whether that is

sonet hi ng that woul d be evaluated but that is
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ki nd of underlying.

M5. FROST: Yes, that is areally
good poi nt.

MG ALTENBURG And | think it wll
be. That is what SAPROis all about. So we
m ght stick the word incidence, comm,
reporting, conmma, oOr prosecution.

M5. FROST:  Yes.

PROFESSOR HI LLMAN:  This is Beth.
Shoul d we just narrow that then and just take
out that |ast evaluation point? | feel like
that finding really says there has been
significant change in statutes and
regul ati ons. Sone have only just been
i npl emented. O hers have yet to be
I npl enent ed.

And then that last part really,
DoD has, | nean there is sone sense we are in
ongoi ng evaluation of for instance the special
victinms counsel and what inpact it is having.
So, there certainly is sone eval uation that

does already exist. So, | amnot sure it is
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right to say they haven't yet eval uated any of
this.

So, if we just narrow that, that
woul d be easier for me. The incident rate is
a crucial part, too, obviously.

REP. HOLTZMAN:. Do you want to say
"DoD has not yet fully evaluated"? Wuld that
sol ve the problem Professor H |l man?

PROFESSOR HI LLMAN: It mght if we
add what you said, that we would have to add
on the incidence.

REP. HOLTZMAN:. Yes, at the end of
-- ny suggestion is to add where it says

"sexual assault reporting or prosecution" --

wel |, "sexual assault reporting,” comm, "or
prosecution," comm, "or the incidence of
sexual assault in the mlitary." | would add

t hat .
But | thought your coment was
t hat DoD has been eval uating sone of these
thi ngs, maybe it has not fully evaluated. So,

| thought maybe if that were your concern,
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that we would add the word fully in front of
“eval uated" but maybe | haven't understood
your concern properly.

PROFESSOR HI LLMAN:  You did. That
would be fine. | just think this single
finding says two things. It says first, there
has been a | ot of change and then it says
second, we don't know what the inpact of that
change has been. | think both are correct.
The second is a little nore tenuous than the
first, that's all. If that is nodified, I'm
fine with having it nodified.

MG ALTENBURG  Per haps we j ust
make that |ast part of the thing and "DoD is
eval uating."

REP. HOLTZMAN:  Fi ne.

M5 ALTENBURG. It is inconclusive
to say it is evaluating what inpact these
formative changes wll have, and then the
| anguage that you suggested, Ms. Holtzman,
about i nci dence.

REP. HOLTZMAN: Yes. (kay, does
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anybody have further comments, objections,
t hought s?

M5. FROST: | do because
prosecution is not synonynous wth conviction.

And | also think that this is sonething that

DoD needs to be tracking as well, whether
there are, | don't know, | guess, | would say
successful prosecutions. | guess defense

counsel would say sonething a little
different.

But | actually could envision a
scenari o where you have a | ot nore
prosecutions but the conviction rate could go
down.

REP. HOLTZMAN: This is Liz
Holtzman. My sense is that the word
prosecuti on enconpasses the conviction rate.
But if you don't -- if people don't agree wth
t hat .

GEN HAM That's how | see it. |
agree with that.

M5. FROST: The prosecution, in
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and of itself, you would read that as
convi ctions.

REP. HOLTZMAN. Well, you need to
include it.

M5 ALTENBURG | think when you
say prosecution, you inply.

M5. FROST: Ckay.

M5 ALTENBURG | thi nk.

M5. FROST: That's fine.

COL TURNER: I'mfine with that.

REP. HOLTZMAN. kay, so now |
think we have in front of us a proposal,

General Altenburg has said it would read "and

DoD' - -
OPERATOR:  Joi ning the neeti ng.
COL HAM  Col onel Ham
REP. HOLTZMAN: Hi, Col onel.
W woul d be maeking the follow ng
change. It would read "and DoD' -- this is

the second to the last line of finding 1.
"DoD is evaluating what inpact these reforns

and changes will have on sexual assault
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reporting or prosecution" -- well, it should
be and -- "sexual assault and prosecution and

the i ncidence of sexual assault in the

mlitary."

MG ALTENBURG M ght | suggest
that it read "wll have on sexual assault
I nci dences," commm, "reporting," conma, "and

prosecuti on?"

REP. HOLTZMAN: Fine. That is
fine with ne.

MG ALTENBURG It would just -- it
has got the parallelism

REP. HOLTZMAN: Yes, thank you for
the stylistic changes.

Ckay, now that everyone is fully
confused -- just joking -- any comments about
that? Any objection, thoughts, refinenent?

Ckay, so we had no objection to
that. W can now approve finding nunber 1
wi th the anmendnent. Thank you.

Fi ndi ng nunber 2. | npl enenting

the statutory convening authority, which deals
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wth the, inplenenting the statutory conveni ng
authority mandate. Any thoughts on finding
nunber 2, comrents?

PROFESSOR HI LLMAN:  This is Beth
Hllman. This is the only one where this is
based on the assessnent of cost that we got
from DoD on that mandate. But we didn't get
assessnents of costs on all these other ones.
| am unconfortable with making a concl usion
about this without -- we don't have any
assessnents on costs on all these other
nmeasures that have gone forward. So, this
pulls out one part of that, of all the
| egislation that is sunmarized but not
anal yzed up above. And | think it is a thin
read that we are draw ng that concl usion based
on.

That is a pretty strong finding
there. It is definitive as to cost.

REP. HOLTZMAN. So, what are you
pr oposi ng?

PROFESSOR HI LLMAN: | would strike
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that finding. | think that that is an issue

wth everything we basically say. You know
all the different changes in the Article 32
I nvestigating officer and changes wth who
m ght -- many of the different issues that
cone up have costs that are attached but this
Is the only one where cost is actually in a
finding here that we are considering that.

| think resources are a critical
thing to consider, especially in the draw down
environnment that we face now. But it is
uneven for us to wite about it on this and
not on any of the other ones.

REP. HOLTZMAN:  Any ot her
coment s?

M5 ALTENBURG. Wl I, anot her view
Is that this is the one change that was
suggested that really does invol ve what
apparently are enornous costs. There may be
sone costs attached to having 32 officers that
are lawyers and a few of the other changes but

this part is a nore dramati c change and
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obviously nore dramati c expense wll be
involved, | think. | think the people that
testified nade that pretty clear.

PROFESSOR CORN:  This is Professor
Corn. That is ny recollection as well,
particularly when | amthinking specifically
of General Pede's testinony. He went through
sone very extensive discussion and
presentation of the institutional burden and
the challenges that wll confront. O course,
al ways enphasizing that they will execute the
m ssi on, whatever it is.

But | do think the personnel and
fiscal considerations related to this were
enphasi zed as a concern nore so by sone of the
W t nesses than other changes that had been
addr essed.

COL HAM  This is Col onel Ham
" mnot sure the other statutory requirenents
have a specific prohibition on additional
resources and this particular statutory

provi si on does have a specific prohibition on
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addi ti onal personnel or resources, if that
makes a difference to anybody.

REP. HOLTZMAN: This is Liz
Holtzman. | think that part of the problem
wth this finding is it is very vague because
the statutory convening authority nmandate --
oh, it isinthe MIIA so it is only
Gllibrand's bill that we are tal king about.
And maybe if we narrowed that and incl uded
what Col onel Ham said, it would be clearer,
which is that the change proposed by the M A,
which will involve the -- well, |'mjust
t hi nki ng of how we would word it. But to be
nore specific and concrete in terns of what
t he change woul d be, and then say, on the
ot her hand, however, the |egislation prohibits
any additional funding, the consequence of
this.

And then, | guess it is the second
finding, maybe it should be after that finding
nunber 3, which is sort of related to it,

maybe the two of them could be conbined in
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sone way so that we -- because | found this
very vague and confusing, actually.

| don't know if anyone el se had
t hat probl em

Wel |, okay, so now what do we do
about this? Beth Hllman wants to strike this

section. Maybe we should just confront that

proposal. Do we have a consensus in favor of
striking this section -- this finding nunber
27?

PROFESSOR CORN:  This is Professor

Corn. | think it should stay in.
M5. FROST: This is Joye. |, as
well. | think the reassignnent of O 6 judge

advocates woul d be a real issue.

M5 ALTENBURG. This is Altenburg.
| think it goes -- | agree with what both of
you said but | think it goes far beyond
finding the O 6 judge advocates. It is an
enornous change and | think this finding is
actually pretty accurate.

REP. HOLTZMAN:. So, --
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MG ALTENBURG. The title of this

section is legislative changes and policy
changes and their inpact. | think it is
appropriate for us to be comenting on that
speci fic proposed change in Senator
Gllibrand s | egislation

PROFESSOR HI LLMAN:  Representative
Holt zman, may | nake a recommendation if that
Is the direction that we are going to go?

REP. HOLTZMAN:.  Yes.

PROFESSOR HI LLMAN:  This draft is
so light on analysis of the Act. | nean it
describes it here. | amjust |ooking for
support in the draft for what the finding is
there. And there is just, there isn't an
analysis. There is not really support in the
draft for that.

| mean maybe this is just a
structural issue. Wen we nmake a finding,
will there be support that follows? | notice
there is a comment also that you nade in the

text of this, which is on page eight, where
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the MIlitary Justice |Inprovenent Act is

I ntroduced and then reviewed. There is just
no analysis of it in here to support what our
findings are.

LT COL GREEN: Professor Hill man,
it is actually in the footnotes for these
proposed legislation. It is footnote 42 is
where this is docunented and it cones fromthe
letter to the RSP fromthe Assistant Secretary
of Defense on January 28th, as well as
sonet hing from General Pede's discussion in
Oct ober.

PROFESSOR HI LLMAN:  Right. | see
that in the footnote. So that is that, then.
W just -- it is -- thisis a huge -- this is
a big -- these are big Acts like the Victim
Protection Act has a short summary, too. And
| do see it now. | amlooking at footnote 42.
That does have that information in there.

But this is a big bill with a | ot
of different pieces. Al of these differences

are large and it seens nore analysis in here
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woul d support whatever we decide to say. |
mean, that footnote is nuch nore persuasive to
the rest of you than it is to ne.

But that aside, | think that a
little nore discussion of the -- anyway -- or
maybe just shifting sonme of that into the
text. Maybe that is all that | would |ike for
you to have to do right there. But that's
all. Thanks.

REP. HOLTZMAN:  Well, this is Liz
Hol tzman. | agree about shifting that into
the text because | have a note right next to

it that says, why is this information in a

f oot not e.

And | think that is a very good
point in general that she raises. If we are
making a finding, | don't know whether we want

to refer to the text that the finding rel ates
to when we nmake the finding but if it is

I nportant enough to be a finding, then it
should be in the text.

COL TURNER: And are there
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addi ti onal exanpl es? For exanple, the Speci al

Victins Counsel Program did any of the

Services -- | nean they al nost had to redirect
resources, | amassum ng, to support that
program

COL HAM They were actual ly,
there was $25 mllion either in the NDAA or
the Appropriations Act for Special Victim
Counsel Program

M5. FROST: Oh, in the '14 NDAA?

COL HAM  Yes, either in the NDAA
or the Appropriations Act. | can't renenber
whi ch one. They got $25 million specifically
for that program

COL TURNER  Well, then we
probably woul d not want to include that one,

t hen.

REP. HOLTZMAN: No, but it m ght
be an interesting contrast to point to that if
you want to put that in a footnote underneath.
If you put this in the text about the footnote

42, nove that into the text, you mght put a
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footnote to that saying the Special Victins
Counsel Program which also entails
substantial additional personnel, was
appropriated -- was given an appropriation of
$25 mllion in whatever Act it was.

| mean, | think that, Professor
Hillman, | think there is an inportant
di stinction in the sense that Senator
Gllibrand has said this programw /|l not --
creating this defense-prosecution teamw ||
have no additional resources, cannot get
addi tional resources. So, that is the
di ff erences.

And | think maybe it is inartfully
worded but | think that that creates a serious
probl em because it --

PROFESSOR HI LLMAN: | think --
pardon nme for interrupting you, Representative
Hol t zman - -

REP. HOLTZMAN: OCh, please, |'m
fini shed.

PROFESSOR HI LLMAN:  -- your point
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advances that, actually, if you can put in
there the cost of sone of these other neasures
but we don't have any of that that is in here
ri ght now.

| nmean, what are all these others?
What is SAPRO s budget? | nean, these are
things that didn't exist before. If we could
just specify that there are resources that are
attached to sone of these things, it would
hel p even out the separate. And | understand
the rationale for treating this differently.
| just disagree with the certainty with which
t hat conclusion is about how excessive the
cost woul d be.

But that aside, | think the |arger
framewor k of cost woul d hel p.

REP. HOLTZMAN:. Well, do we have
-- Kyle, do you have sone information about
sone of the other prograns? Have they been
gi ven addi ti onal appropriations, SAPRO and
ot her prograns involved wth sexual assault,

do we know?
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COL HAM Ma'am -- go ahead, Kyl e,

['"m sorry.

LT COL GREEN: No, ma'am if you
know because | don't. [|'mnot sure what
i nformati on we have from RFI s.

COL HAM  This is Col onel Ham
Yes, we asked for a full listing of all the
different progranms, if they could estinmate the
cost or if they knew the cost to tell us. It
Is 150 pages | ong what we got back. And I
know DoD SAPRO gets -- | don't know the exact
anount -- many mllions a year but |'m not
sure if it is a special appropriation to them
or if DoD gives themthe noney. That |evel of
detail, | don't know. It is many mllions of
dollars a year, | know that nuch, but | can't
tell you the exact nunber.

M5. FROST: This is Joye. | don't
think the finding is stating that the costs
are excepted. | think it is pointing out that
there are costs attached. And this is about

the role of the conmander, which is why |
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think there was nore of a narrow focus there.
But | agree wth what Professor Hillman says.
I"mafraid that the justification for the
finding or conclusion could be beefed up in
the body of this section.

REP. HOLTZMAN: (Ckay, so naybe we
shoul d just -- anybody want to make any ot her
comments? | wll try to parse out the
different pieces here.

First, do we want, basically, to
take the text of footnote 42 and put it into
the main body of the report? Does anybody
di sagree with that or have any comment about
t hat ?

LT COL GREEN: Ms. Holtzman, you
rai sed sone issues as well, and Professor
Hi || man, you pointed out the limted anal ysis
provi ded on the pending legislation. And the
Staff is sitting here and | think we owe it to
you to go back and | ook at each of the pending
| egi sl ati on and see what additional analysis

or materials we have that we can strengthen
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that section. So, we will do that for round
two of your review.

PROFESSOR HI LLMAN:  Thank you,
Kyl e. That woul d be great.

REP. HOLTZMAN: So, at the very
mnimum we wll take footnote 42 and put it
in the text.

Secondly, do we want to nmake any
ot her changes in finding nunber 2? | take it,
Prof essor Hi |l man, you are opposed to finding
nunber 2. But anybody el se have any objection
to it?

So, we are approving finding
nunmber 2. | just want to nmake sure | am
reading the silence correctly. GCkay, so we
have approval of finding nunber 2.

Fi ndi ng nunber 3. OCh, were we
going to put in or are we going to put in the
poi nt that Col onel Ham nmade about the fact
that there is a restriction on any additional
funding for this progranf

Does that belong in finding nunber
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2 or finding nunber 3?

LT COL GREEN. Ms. Hol tzman, |
think it belongs really to both but | think we
can add sone | anguage after the reference to
the MIIA that just refers to the statutory
restriction on any additional resources.

REP. HOLTZMAN: Ckay, does anybody
have any objection to that in finding nunber
2, adding language that wll nmake it clear
that there is a prohibition on additional
funding for the inplenentation of the Special
Def ense Panel or whatever you call it progranf

Ckay, then so can we go now to
findi ng nunber 3?7 Any comments on this,
obj ections, thoughts, et cetera?

| don't hear any comments or any
objections. So, are we approving finding
nunmber 3? (Okay, nobody is objecting to
approving finding nunber 3. So, finding
nunmber 3 is approved. | don't know, Beth,
whet her you have a standi ng objection.

PROFESSOR HI LLMAN: | ndeed.
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REP. HOLTZMAN: | want to include

you in that.
PROFESSOR HI LLMAN: Right. It is

the sane as the other one but | don't need to

restate it.

REP. HOLTZMAN:. Ckay.

PROFESSOR HI LLMAN:  But yes, thank
you.

REP. HOLTZMAN. Ckay, SO now we
are up to recommendati on nunber 1. "Congress

should clarify the obligation established in
Section 2 of the Victins Protection Act of
2014."

Maybe | should read that. It
seens a little conplex. "Congress should
clarify the obligation established in Section
2 of the Victins Protection Act. Wile the
Secretarial review may be warranted where the
Staff Judge Advocate di sagrees wth the
conveni ng authority's decision not to refer
sex-related offenses, it is |ess clear whether

a differing opinion fromthe senior trial
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counsel detailed to the case triggers
mandat ory reporting to superior comrand and/ or
Secretarial review"

So, this is basically a

recomrendati on about the ability of senior

trial counsel -- I'mtrying to rephrase it --
differs fromthe -- thinks that the case
shoul d not be prosecuted. |s that where we

are going? Kyle, maybe you can restate this.

LT COL GREEN: Right. This is a
provision that if the senior trial counsel has
a differing opinion fromthe convening
authority now, even if the staff judge
advocate agrees wth the convening authority,
then that would el evate the review required
for Secretarial review

M5. FROST: Well, this is Joye.

And | did put in a comment but | am not sure

| really understand. |f the trial counsel
di sagrees, | nean, they can't override the
convening authority. Right? | nean, that is
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LT COL GREEN. And | think that is

what this gives themis that the senior trial
counsel assigned to the case would then have
the ability to have a di sagreei ng opinion.
And that woul d create a case that would then
have to go forward for senior review

M5. FROST: Does this happen very
of ten?

PROFESSOR CORN:  This is Professor
Corn. Kyle, | have sone recollection that
this uncertainty also is relevant to the
situation where a trial counsel subordinate to
the staff judge advocate is the principal
| egal advisor to a special court convening
authority and whether or not a di sagreenent
bet ween the special court-martial convening
authority and the trial counsel would trigger
the sane type of elevated review requirenent
as woul d occur, should the staff judge
advocate disagree with a disposition decision
by t he GCMCA.

| seemto have sonme recoll ection
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that we discussed this. And then we got into
t he whol e question of the difference between
the Services of what |evel of JAG officer
advi ses special court-martial convening
authority. |Is that related to this as well or
am| just not renenbering that accurately?
COL HAM  This is Col onel Ham
Maybe Kyl e has the provision in front of him
The statutory | anguage is "senior trial

counsel ," which can vary by Service. But a
ot of tines it is a captain, an O 3.

REP. HOLTZMAN:. This is Liz
Holtzman. This grows out of ny conplete
i gnorance. But how would a trial counsel be
involved if you just had the -- if the
convening authority said, as the judge
advocate, there is a case -- an allegation.
And the special judge advocate has reviewed it
and said prosecution is not warranted. The
conveni ng authority says prosecution is not

war r ant ed. How is there a trial counsel that

IS even --
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MG ALTENBURG  The trial counsel

gets involved with the case fromthe very
begi nning. And a trial counsel could have a
case that he thinks should be prosecuted. He
has confidence in the victim even though
there may be sone problens, the typica
things. The CNA had a case like this where
this type of offense and the trial counsel
tries to push it up through the |egal side;
gets a 32; and the staff judge advocate
finally gets a ook at it and says this case
IS not going to trial. | recommend to the CG
that it not go to trial and they do that.

But here is this captain who has
been working with the victimfor three or four
nmont hs, who believes honestly that this case
really ought to go to trial and he di sagrees
wth his superior |awer and he disagrees with
the CG

REP. HOLTZMAN: Ri ght.

MG ALTENBURG | think that is the

scenario that this --
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REP. HOLTZMAN. Ckay, that part |

understand. But | just didn't understand that
the trial counsel got involved in a case at
that early a stage. That was ny only

guesti on.

MG ALTENBURG  Yes, the trial
counsel are involved sonetines the day after
the offense occurs. At least within two or
three weeks, the trial counsel is working the
case, even before the 32, in nost places.

M5. FROST: And this is Joye.
Agai n, because | amstruggling with this one
as well, what if the trial counsel disagreed
with everybody and said the case should not be
prosecuted? Wuld they just, would the
convening authority then just say fine, then
we will find another --

MG ALTENBURG If the trial
counsel said he didn't have enough confi dence
in the case and he thought ethically, or for
sone ot her reason, he or she couldn't try it,

just say that to the JAG and get another trial
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counsel .

M5. FROST: Ckay, thank you.

LT COL GREEN: And Ms. Frost, the
provi sion specifically in Section Il if the

trial counsel believes the case should and the
conveni ng authority decides not. So, it
restricts --

M5. FROST: W mght want to nake
that a little bit nore clear. | think it is
assuned but again, sone of the people who are
reading this m ght not.

But if it is really the trial
counsel is stating that they believe that it
shoul d be prosecuted --

M5 ALTENBURG. It is unfortunate
that we are stuck with this legislation and it
really kind of addresses a one-off type of
situation, | amsure that the prosecutors who
are on the phone, both civilian and mlitary,
had [ ots of situations where there is
di sagreenent anong various levels in the

district attorney's office. Sure, those are
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usual ly resol ved very professionally. But now
we have got this provision stuck in here where
this theoretical prosecutor could do sonething
to go past everybody el se about the
prosecutorial discretion exercise.

COL HAM  Col onel Ham It would
be i ke a |local prosecutor going to the
governor, if they disagreed wth their
supervi sing prosecutor. This is Colonel Ham

COL TURNER  Col onel Turner. And
that |ocal prosecutor may be first year out of
| aw school .

PROFESSOR HI LLMAN:  This is Beth
Hllman. W are also dealing with this on the
Conpar ative Systens Subconm ttee but we are
deferring as nuch of the legislative stuff to
this body right here.

So, | strongly recommend that we
make a statenment about what we think it should
say, rather than saying in both this and the
next recomendation, Congress should clarify.

| think we should tell themwhat to do. W

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 81

know nore about this. The views you just
expressed now are nore infornmed than the
menbers who are drafting this, necessarily.
That is why we have been appoi nt ed.

So, | would make a reconmmendati on
for what this is. This is another, is another
one-way ratchet that gives senior trial
counsel another attenpt by going to the
Secretary to get the prosecution to go
forward. Wat do we think should happen in
those situations? |f we think what shoul d
happen i s what happens now, | think we should
say that. [If we think there is a process by
which it could be docunented, | think we
shoul d say that.

M5. FROST: And what is the process
now or before?

REP. HOLTZMAN:. Trial counsel had
no right to trigger a Secretarial review.

COL HAM  Nobody had any right to
trigger Secretarial review This is Col onel

Ham
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MS. FROST: But the trial counsel

period. |f they disagreed, too bad. The
trial counsel --

COL TURNER  Correct.

M5 ALTENBURG. This is Altenburg.
|"msure district attorneys have this, too,
where a specific trial counsel would be so
adamant that it ought to be tried, then he or
she could argue with the special court
convening authority or with the staff judge
advocate and ultinmately the general, and naybe
get another hearing wth them so to speak,
and actually persuading that it ought to go to
trial. That happens within the normal course
of business in the civilian sector and the
mlitary sector.

That is why this thing is really
addressed for sonething that sonebody
perceived as a problemand it is not. In ny
experience, it is not a problemthat needs to
be addressed by | egislation but here we got

It.
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REP. HOLTZMAN. Right. And ny

experience also as a DAin a big office, there
are trial counsel. You have a case that has
proceeded all the way through or a case that
Is started and the district attorney or the
supervisors think that this case doesn't
warrant prosecuti on.

Wl |, what woul d happen now is
that this person takes Col onel Ham s
suggestion, this person, who could be a brand
new assistant district attorney, could go to
t he governor and say well, they don't want to
prosecute this case. Appoint a speci al
prosecut or.

| mean, | don't think you really
need that because | think there are nechani sns
for resolving di sagreenents about how a case
shoul d be handled in a professional way in all
of these circunstances and particularly the
staff judge advocate that has to be persuaded,
who is involved, too.

This is Liz Holtznman. | think,
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personally, that it should stay the way it is.
But that is just ny view. | nean the |aw
should stay the way it is, not this new
amendnent in the Victinms Protection Act of
2014.

M5. FROST: But | thought it was
essentially not addressed, that it is sort of
a gray area. Am| m sunderstanding that?

COL HAM  This is Col onel Ham
There is no right of the trial counsel nowto
override the staff judge advocate or the
convening authority and go over their head to
the Secretary of the Service. That has never
exi st ed.

M5. FROST: Ckay. | think
understand better. | was actually | ooking at
it nore from--

LT COL GREEN: This is Kyle of the
Staff. W are just talking. Cbviously, the
VPA has not passed. It is pending
consi deration by the House. And the questions

that we have gotten fromthe House is they are
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| ooking for the RSP to provide opinions on
this pending | egislation.

So, | think this is a prine point,
speaking to her point, that if the
Subcomm ttee believes that sonething shoul d
not be included or adopted, we need to say
t hat .

COL TURNER  Kyle, this is Col onel
Turner. D d we ever get the views of DoD on
this legislation?

COL HAM  Yes, we did. Col onel
Ham | think Kyle sent that out. And that
was requested by the Senate Arned Services
Commttee and we were provided a copy.

COL TURNER Do you recall what,

i f any, comment they had on this particular
provi si on?

LT COL GREEN. Ma'am they advi sed
against this, for exactly the reasons that you
all have said.

| think that is the opinion that |

sent out on Friday, along with the |aw revi ew
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article and the updated DEOCS information. |

think DoD s point, everything that | have
heard is exactly in line with what you have
t al ked about today.

COL TURNER  So do you all --
sorry. (o ahead.

COL HAM  Go ahead, Col onel
Tur ner.

COL TURNER | was just going to
ask if they had sone | anguage that m ght nake
a clear recommendation on that.

PROFESSOR HI LLMAN:  This is Beth.
I think we could actually nmake a finding that
says this nodification, Section 2 of the VPA,
this nodification would actually shift
authority away from persons of high rank and
experience who are currently nmaki ng deci sions
that take into account the advice and counsel
of the senior trial counsel.

In other words, | think we should
make a finding that this would be -- that this

coul d be counterproductive. The
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recommendati on ought to do nore than ask
Congress to clarify but then say what we
think. |If we think it should stay the sane,
we could certainly state that. W want to
state it in an affirmative way to say that it
shoul d continue to be a decision nade by the
convening authority in consultation with the
staff judge advocate, wth review al ready
established in cases where they decide not to
prosecut e.

M5 ALTENBURG. | agree with Beth
about the finding and recomendati on, they not
make t hat change.

PROFESSOR HI LLMAN:  This is Beth
again. Kyle, | have one nore question.

On footnote 45, which is
descri bing the VPA, again, this is in the
footnote. It says, "Secretarial review may be
warrant ed where the SJA disagrees wth the
convening authority not to refer but it is
| ess clear that differing opinion fromthe

senior trial counsel warrants Secretari al
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review. "

Is that an interpretation of the
provision in the act itself? | couldn't quite
under st and what that statenent was.

LT COL GREEN. You are exactly
right. That is just reflecting that the
change of the nore recent NDAA required that.
And so that was essentially an assessnent, |
t hi nk, based on what | heard before. | don't
t hi nk anybody took issue wth the change
requiring Secretarial review where you have an
SJA and convening authority difference.

REP. HOLTZMAN: But | think that
-- excuse ne.

| just wanted to say though what
Beth is raising is whether this is a matter --
whet her the lack of clarity is in the statute
or whether it is sonething else. Wat are you
referring to in that footnote?

PROFESSOR HI LLMAN:  Representative
Hol tzman, that is right. And | think that

that is referring -- Kyle was saying -- |
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think that is referring to the change that has
al ready happened, right, Kyle?

LT COL GREEN: I n the FY14 NDAA
That is correct.

PROFESSOR HI LLMAN:  Correct. So,
because Section 2 nodifies the FY14 NDAA

REP. HOLTZMAN: Onh, okay.

PROFESSOR HI LLMAN:  But it is not
clear in the footnote. | was confused by
t hat .

REP. HOLTZMAN:  Ckay.

LT COL GREEN:. R ght. And | think
froma staff perspective, all of the materi al
that we have included discussing this has been
included in the footnotes. And | realized,
and | think that we owe it to the body to
expand on that and | think we can clarify this
to make it nore direct.

REP. HOLTZMAN. Ckay. So, we wll
clarify the footnote. W will put it in the
text.

| s anybody objecting to that, by

Neal R Gross and Co., Inc.
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the way? Okay, | don't hear any.

Now, how do we feel about having
Kyl e draft a finding and recommendati on based
on the conversations that we have had? | nean
do we have a consensus on the suggestion of
Prof essor H Il man as nodified by others or do
we have any objection to that?

M5. FROST: So, is the rest of the
group saying that they do not believe that the
senior trial counsel, if they disagree, should
not be able to elevate this to Secretari al
revi ew?

MG ALTENBURG | think that
anybody that has been in the mlitary woul d
agree that that person should not have that
ki nd of authority. Most anybody who has got
the title senior trial counsel has got, at the
nost, in nost Services, five years' of
experience, at the nost, and is probably a
captain or a nmjor.

M5. FROST: Then | think there

needs to be sone explanation as to why the
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group woul d nmake that recomendati on.

MG ALTENBURG  And in sone pl aces,
sonebody could have the title senior trial
counsel and be one basic class ahead of the
ot her two prosecutors and be soneone that is
only a year or two out of |aw school.

REP. HOLTZMAN. So are you
suggesting --

M5. FROST: My point is that |
really would then provide sone expl anati on.
Because sonebody who reads the term senior
trial counsel would not understand that,
unl ess, as you said, had been in the mlitary.

MG ALTENBURG R ght.

REP. HOLTZMAN: Ckay, | think what
we are suggesting now is that we get sone
| anguage, Kyle, on this that would go to
fram ng both | anguage in the text of the
report and a finding and a recommendati on.

Peopl e, wthout taking a vote on
that right now, do people agree with that?

M5 ALTENBURG | agree.

Neal R Gross and Co., Inc.
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M5. FROST: Yes, | agree.

VADM HOUCK:  This is Ji mHouck.
Believe it or not, | have been nonitoring the
whol e thing very attentively. And ny only
comment on the experience |evel of senior
trial counsels would be that what John just
said, | think, is probably true nost all of
the tinme but | think sonmetinmes in our
experience in the Navy, they were nore
experienced than the way John just
characterized it.

So, nmy only coment woul d be,
Kyl e, you may not want to be so specific as to
say they only have five years' experience or
they are a captain or a mgjor. Just draw it
alittle nore broadly than that. But
ot herw se, it sounded right.

MG ALTENBURG Right. And |
actually agree with Jimon that because the
Arny, when they tried the nurder case at Fort
Hood of 13 people, the senior trial counsel

there was a full col onel. So, there are
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exceptions in all the Services that way.

VADM HOUCK:  Exactly.

REP. HOLTZMAN. Okay. So, we are
going to get a draft finding text and
recommendation. |s that correct? W are all
in favor of getting that. And then we wl|
deci de when we have Kyle's brilliant work.

Are we going past five o'clock,
Kyl e?

LT COL GREEN: Ma'am we can
continue if everyone has the tine. Certainly,
| know there is a lot left to look at in terns
of this and the other section. So, it is up
to you all.

REP. HOLTZMAN:. | can only go for
about another ten mnutes. | have to | eave
here at a quarter after.

M5. FROST: And | amwlling to go
to 5:15 as well. | have got sone things |
have to finish up here tonight. So, another
ten m nutes.

MG ALTENBURG | suggest we go for

Neal R Gross and Co., Inc.
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anot her ten m nutes and see what we can knock
out .

REP. HOLTZMAN: Ckay, let's goto
recommendati on nunber 2. Here we go about
clarifying again. "Congress should clarify
the requirenent in Section 3(d) of the Victins
Protection Act which requires climte
assessnment for the conmands of the accused and
the victimfollow ng an incident involving a
covered sexual offense. Oganization and
climate may not be a contributing factor in
every alleged crine of sexual assault, and
climate survey results may be bi ased
I mredi ately follow ng a sexual assault
al | egation, which nmay create confusing or
m sl eading informati on that does not reflect
| ong-term perspectives or climate in the
organi zation. Additional survey requirenents
for personnel also increases concerns about
survey fatigue, which nmay reduce the accuracy
of feedback and the effectiveness of

assessnents. "
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What do we think?

M5. FROST: This is Joye. And |
said | actually concur but | would go back to
what Professor H Il man has said. If it is a
requi renent, why are we asking for
clarification?

COL HAM This is Col onel Ham
The DoD s comments to the Senate Arned
Services Commttee were against this
provision. Correct, Kyle?

LT COL GREEN:  Yes, ma' am

M5. FROST: Well, we are asking
Congress to rescind the requirenent, not
clarify. Correct?

REP. HOLTZMAN: No, we are not
aski ng Congress to rescind because it has only
been adopted by the Senate. Am | correct in
that, Kyle, or not?

LT COL GREEN: That is correct,
am
M5 ALTENBURG. That is correct.

This is a pending bill.
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MS. FROST: Well, then we should

say anend Section -- | mean whatever. But ny
point is, we are not asking Congress to
clarify it. Because it is clear that it is a
requirement, right, to do the climte
assessnent, whenever there is an incident?
So, it is a matter of amending, which | don't
know i f we can.

REP. HOLTZMAN. What we coul d say
i s Congress should not adopt the requirenent
presently contained in Section 3.

M5 ALTENBURG  That is what |
think. | think this is the oversight gone
mad, quite frankly.

This is what happens when we get
into too many details.

REP. HOLTZMAN. Anybody el se have
any comrents about this section? Anybody --
peopl e who are in favor of this section?
Anyone opposed to this section? | guess we
have to clarify the initial |anguage but

anybody opposed to this section --
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recommendation, | nmean? Reconmmendation 2 --
go ahead.
PROFESSOR HI LLMAN:  Sorry,

Representative Holtzman. This is Beth.

just think our specific suggestion -- our
specific opposition, |I think, is that
organi zational climte surveys are not -- wll

not be effective here. But if Congress wants
to find sone other way to encourage a
conmander, because we are tal king about the
commander, a conmander to be attentive to the
climate of the unit, that woul d nake good
sense to ne.

So, to ne, that is what the
anmendnent woul d be. Congress should alter the
requi renment -- Congress should anend the
requi renent for climte assessnment in favor of
ot her commander acti on.

And if you all want to rescind the
requirenent, | think that that m ght be what
you all want to do, that is certainly what DoD

wants to do and | under st and. But to ne, the
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intent here is to just check again on how

t hi ngs are going when there is an incident.
And that makes sense. The clinmate assessnent
and the survey, the repeat survey does not
make sense, given what we understand about
surveys and instrunents and accuracy and
fatigue.

REP. HOLTZMAN:. Well, this is Liz
Holtzman. | nean one of the things that could
be done is that there m ght be a protocol
after -- which is not a climte assessnent,
but sonme kind of protocol after there has been
an incident to figure out whether there needs
to be corrective action. It shouldn't be
climate survey.

It should be, was there sufficient
lighting? | nean you know, just analyze what
happened. Was this in a dark place on the
base? Do we need nore lighting? Was this a
situation between trainer and trainee? Do we
have to do sonething about that? | think that

m ght make nore sense.
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| think your suggestion is right
but --

M5. FROST: Yes, | agree.

REP. HOLTZMAN:. | don't feel as
t hough we know enough to nmake the specific
suggestion about what should be done. But
there should be a general suggestion that
after an incident there ought to be a review
of what neasures can be taken to avoid
repetition, if they can. Because not all of
them of course, are susceptible to that.
Maybe it is off base or nmaybe sonething el se
happened. | don't know.

M5. FROST: Yes, there is a, well,
they use this a lot in wongful convictions,
tal king events. And it is literally going
back and revi ewi ng processes, protocols,
training, whatever, to figure out what went
wong. | don't know exactly how we coul d
phrase that but | agree that would be nore
positive and nore useful than doing yet

anot her survey.
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M5 ALTENBURG. | agree and | think

we should let the Staff work on that
reconmendat i on.

(Laughter.)

REP. HOLTZMAN: What a brilliant
I dea. A-plus.

Ckay, does anybody disagree with
t hat suggestion? Hearing none.

MG ALTENBURG ~ Anybody besi des
Kyl e.

REP. HOLTZMAN:  Sorry?

MG ALTENBURG ~ Anybody besi des
Kyl e not agree with that suggestion?

LT COL GREEN. Thank you, sir. W
don't get a vote.

REP. HOLTZMAN. Ckay. Well, |
think we have tinme nmaybe for one nore
reconmendat i on.

We are up to recomendati on nunber
3. "A strong mgjority of the Subcommttee
continues to reconmmend agai nst any

nodi fication of the existing authority vested
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I n conmanders as al so designated as court-
martial convening authorities. Accordingly,
this majority does not reconmmend Congress
adopt the refornms in either the STOP Act or
the MII A"

Any di scussion of this? | know,
Professor H Il man, we wll take into account
your opposition to this. But does anybody
el se want to express any objection,
opposi tion?

MG ALTENBURG |'m okay with that
| anguage.

REP. HOLTZMAN: Anybody el se have
any changes, suggestions, thoughts?

Great. Well, we can go past this.
We can skip this. | don't hear any
obj ections. So, recommendation 3 is adopted
wi th one dissent.

And now we are up to
recomrendati on nunber 4. "In |light of the
significant oversight provisions enacted, do

menbers want to say anything regarding
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I ncreased concern about or guardi ng agai nst
both the parents and/or actual UC ?"

PROFESSOR HI LLMAN:  This is Beth,
Representative Holtzman. |'m not sure that
that bel ongs right here in | egislation and
policy. | do think it is inportant that we
recogni ze that there is an opportunity for the
pressure to prosecute, to create unl awf ul
command i nfluence but | don't think it is here
in the analysis of |egislation.

PROFESSOR CORN:  This is Professor
Corn. | agree with that and | think that the
| aw and jurisprudence related to UCl is there.
There is a defense bar that is acutely aware
of the consequence of high-1evel pressure
focused on a particular category of offenses
and the systemw || play out and run its
course. | don't think that we have to say
that there is an increased concern over this.
That is the function of the defense bar and
they are doing it.

M5 ALTENBURG | agree.
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Al t enbur g.

REP. HOLTZMAN: So, does anybody
want to say anything at this point? |Is there
any nmenber of the Subcomm ttee who thinks we
shoul d be saying sonething at this point in
this docunment nunber 5 about UCI? | don't
hear anyt hi ng.

So we are up to -- we have got
four nore mnutes. W are up to
reconmendati on nunber one, two, three, four,
five. "In light of the many oversi ght
provi sions enacted, do the nenbers want to say
anyt hi ng about the potential danger or
exi sting concern of rushing to judgnment or
rushing to court-martial based on an
al | egati on nmade agai nst a servicenenber? Do
the statutory changes increase the potenti al
that charges may be inappropriately referred
to court-martial, which may result in
I ncreased acquittals or unjust convictions, et
cetera?"

PROFESSOR CORN:  This is Professor
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Corn. | have the sane feeling on that as | do
on the one before. | don't think it should be
in there. There is always risk of overzeal ous
prosecutors. There is always risk of policy
I nfluences directing efforts at certain
of fenses. And that is why servicenenbers are
provi ded due process, so that the system can
adjust to that. And | don't think there has
been anyt hing recomrended that we have | ooked
at that has fundanentally altered the due
process rights of an accused servi cenenber
I think we just let the system work.

REP. HOLTZMAN:. Anybody have any
ot her comment on this?

MG ALTENBURG | agree with that.
Those issues are there and the defense bar is
well aware of them And as Geoff said, they
get worked out. | think the whole systemis
sensitive to that.

REP. HOLTZMAN: Anybody el se have
any thoughts, any other coments on

recommendati on nunber one, two, three, four,
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five?

So nobody is recommendi ng, in
ot her words, that we do sonething in response
to the question there.

MG ALTENBURG R ght.

REP. HOLTZMAN:  Ckay.

LT COL GREEN: And then Ms.

Hol t zman?

REP. HOLTZMAN:. Yes, sir?

LT COL GREEN: Six and seven are
repeats fromthe previous section. | think we

have the di scussion that you provided. And so
I, we raised those here just to nake sure that
they do have sone application but | think we
have comments on those fromthe previous.

REP. HOLTZMAN:  You nean we
finished this Section V? Amazing.

Let ne thank everybody then, for
your cooperation and thank you for your
patience in dealing wwth ne as a tenporary
what ever. Convening authority. Right?

(Laughter.)

Neal R Gross and Co., Inc.
202-234- 4433
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REP. HOLTZMAN. (Okay, so | guess

we finished this session. Thank you, Kyl e.
Thank you all the nenbers. | appreciate your
cooperation. GCkay, bye-bye.

LT COL GREEN:  And if | could, we

will try to continue sonme sessions next week,
as | noted in ny email. So, thank you very
much.

(Whereupon, at 5:15 p.m, the

foregoi ng neeting was adj ourned.)

Neal R Gross and Co., Inc.
202-234- 4433
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This is to certify that the foregoing transcript

In the matter of: rsp Role of the Commander

Before: glizapeth Holtzman, acting Chair

Date: (04/17/2014

Place: ys pop

was duly recorded and accurately transcribed under

my direction; further, that said transcript is a

true and accurate record of the proceedings.

Court Reporter
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