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P-ROGCGEEDI-NGS

12: 09 p. m
M5. FRIED: Okay. This neeting is
open.
LTCOL McGOVERN: Ckay. Dean

Hi || man, do you have any openi ng conments?

CHAIR HILLMAN:  No. | thought we
got through a |ot yesterday. | appreciated
everybody's conmments and responses. |If

Rhonni e or Dawn have coments on what we
tal ked about yesterday, we shoul d probably
start wwth that, right?

LTCOL McGOVERN:  Yes. Col onel
Schol z, we did go through the nunbers that
you' ve highlighted, and I think we addressed
your concerns. And those should be reflected
i n our changes, which we will be sending out
tonight. If they're not, I'd just -- naybe
you coul d just nake track changes, say no,
Kelly, you didn't get what | was trying to say
or whatever.

COL (Ret.) SCHOLZ: That sounds
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good. That sounds good. |[|'Il look forward to
| ooki ng at what nodifications were nade.

LTCOL McGOVERN: Ckay. But we
really appreciated all the tine you put into
t hat .

O herwse, | think we are ready to
begin at Item Nunber 32. For this one, M.
Bryant had a concern with the recommendati on
in 32.

CHAIR HI LLMAN: Kelly, this is
Beth. Harvey is not with us this norning,
right?

LTCOL McGOVERN: Right. | didn't
know i f maybe soneone else could identify if
-- or if they had any problens with it. |If
not, | can just go back to M. Bryant.

CHAIR HILLMAN:. This is Beth. M
guess, channeling sone of his other problens,
are the funding, the way that we -- the inpact
on funding streans. So the recommendati on
says, "The Secretaries continue to assess and

ensure" -- it's worded a little bit awkwardly
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there. W should probably correct those
verbs. "To continue to provi de adequate
resources to maintain a sufficient nunber of
wel | -trained prosecutors in the services' SVC,
especially if there is a trend in increased
reporting.”

LTCOL McGOVERN:  Ckay. |I'Ill nake
that change, and we'll see if he -- if that's
acceptable, or if he'd like to make a further
change. Thank you for interpreting M.
Bryant's concerns.

COL HAM  This is Col onel Ham
The body, the discussion nakes cl ear sone of
the services already obtai ned additional
aut hori zations for personnel prior to the
congressional mandate. So that's why it's
wor ded not specifically to inplenent.

For exanple, the Arny already had
obt ai ned 23 addi tional authorizations for
special victimprosecutors prior to the NDAA
aut hori zing or mandating the special victim

capability.
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LTCOL McGOVERN: Whiereas, the

Marines | think took it out of hide wwth their
whol e restructuring. So that's why we
i ncl uded the "services should assess,"” but --

CHAIR HILLMAN: This is Beth
again. As | -- every tinme | |ook at things
nore closely, then | actually can see sone --
for instance, 32b says, "The finding is the
services fully fund special prosecutors' case
preparation requirenents.” It's hard to know
what that neans exactly, because |I'm sure we
did in fact talk to prosecutors who want ed
sone things they didn't get, for instance.

So, | don't know, and then the
first part in that first finding, too, | agree
we shoul dn't nmake a stronger recommendati on
for sonme nore specific funding, given what
Col onel Ham and Li eutenant Col onel M Govern
just said about how the services are dealing
wth this in different ways and have al ready
t aken st eps.

But in 32a, as long as |'m | ooking

Neal R Gross and Co., Inc.
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at it, could we change "manpower" to
" personnel " ?

LTCOL McGOVERN:  Sure.

COL HAM  Personnel authorization?

LTCOL McGOVERN:  Sorry, Col one
Han?

COL HAM |Is the right word
“personnel authorizations" or --

CHAIR HI LLMAN: | just don't want
t he gender-specific "man" in that. Whatever
you can do to take that out, that would be
great. Even though | knowit's a termwe use.

And then in B, | guess if we could
just say, "fund special prosecutor's case
preparation requirenents," maybe just take out

“fully," because we are sendi ng additi onal
funding there. But | -- "fully fund" would
inply that they get a blank check, which I
don't think that they do.

LTCOL McGOVERN:  Ckay.

COL (Ret.) SCHOLZ: This is Dawn

Scholz. I'ma little -- is the special victim

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 7

prosecutor the sane as the special victim
counsel ?

LTCOL McGOVERN: No, no, no.
We're talking conpletely separate -- in the
services, you have a special victim
capability. | think the Air Force does it as
ateam Qhers just do it as a regional
capability. W have a special victim
prosecut or, special investigator, paralegal,
and victimw tness |iaison.

So this section is really tal king
about, are the special victimprosecutors
sufficiently funded, provided the resources
t hey need, and then we contrast that with our

def ense counsel given everything that they

need.

COL (Ret.) SCHOLZ: CGotcha. Yes,
| understand. |It's a little confusing
sonmeti nes because we've got the SV -- what do
we call it? The special victimcounsel, SVC,
and then we have the SV -- see, | nean, it's

Neal R Gross and Co., Inc.
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LTCOL McGOVERN:  Yes, Col onel

Scholz, and I'"mpretty sure that everybody is
confused. And one of our overarching
recomrendati ons at the begi nning of the report
Is to standardi ze terns throughout the
services to avoid this confusion, and then,
again, for the special victimecapability,
havi ng the sane acronym as SVC being the
counsel. It's just a disaster, so --

COL (Ret.) SCHOLZ: It is. It is.
Ckay. Good. I'mglad I"'mnot the only one

that was, |ike, ah ha, God, this is going to

be --
(Si mul t aneous speaki ng.)
CHAIR H LLMAN: Go ahead Bet h.
LTCOL McGOVERN: Al right.
Nunmber 33.

M5. JAUS: This is Rhonnie. |
have a problem w th 33c, unless sonebody wants
to talk about a and b of the findings.

LTCOL McGOVERN: There was a

concern wwth -- | have it listed as 33 and

Neal R Gross and Co., Inc.
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33b. So I'mnot sure if that includes a as
well. |If we can just take a mnute and read
t hrough t hese?

CHAIR HILLMAN: This is Beth. |
had a question about 33b, and then sone
concerns about the recommendation here. So
maybe |I'Il start, since b is first there. So
the first finding seens fine. W are just
transmtting that DoD has established sone
criteria, which seens unobjectionable to ne.
But b is just a statistic. W haven't
generally nmade findings that are sinply
excerpted statistics fromsort of individual
things. And this feels out of place here.

This feels |like evidence to

support a finding of there is adequate

resources or that there is not -- but it
doesn't -- by itself, it seens -- it's just a
statistic. | couldn't understand why it was

there by itself.
LTCOL McGOVERN: Sure. Once you

have the opportunity to see the di scussion,

Neal R Gross and Co., Inc.
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DoD has |listed a nunber of things for their

criteria, and then all of the services
provided RFlIs for what they are going to do to
assess their special victimprosecutors.

The Arny is using the dropout rate
as one of the nmeasures. It is not one of the
nmeasures required by DoD. And so part of the
recommendation is that that should be a
nmeasur e, because two years ago the Air Force
reported that they had 96 victins drop out.
That's one of the reasons that they becane --
they cane up with special victins counsel
where the Arny didn't have the special victins
counsel, but they said because of speci al
victimprogramthey saw a dramati c decrease in
victimfatigue. So only six percent of
victinms actually declined to continue to
cooper at e.

So in the context, | can even just
drop it and nove it to only be part of the
di scussion, but, really, otherw se you're

sayi ng DoD has proposed sone good criteria.
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One additional neasure could be the dropout
rate or the nunber of victins who stop
cooperating in order to assess the special
victim prosecutor, and, at the sane tine, the
special victimcounsel program to see if
those are hel ping.

CHAIR HILLMAN:. This is Beth. My
| propose that we just add to the finding in
33a, which is first we set up the criteria,
then we add a statenent that says those
criteria have been inplenented, those criteria
have been addressed by special prograns across
the services, including the Arny's SVP program
and the Air Force's SVC -- or whatever we're
going to call the standardi zed nane for the
special victimcounsel, and foll owed by the
ot her services that have denonstrated -- that
have shown prom se so far or, you know, we --
because this just feels |like this is evidence
of that conclusion. Does that nmake sense to
others on the call, too?

LTCOL MGOVERN: Right. And this

Neal R Gross and Co., Inc.
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Is testinony from Col onel Milligan. Say why

the special victimprosecutor, not the special
victim counsel, but the special victim
prosecutor program It is helpful. It is a
measure of a difference that they saw. So |
can delete 33b and add that general | anguage
to 33a, but at the sanme tinme | think it's

I nportant to stay focused that here we are

tal king about the special victimprosecutors,
not the special victimcounsel. And that this
IS criteria just to address special victim
prosecut ors.

COL (Ret.) SCHOLZ: And, Kelly,
this is Dawn again, Dawn Scholz. | think what
you said is -- 33 is already -- is in the
recommendation, to keep that as a netric, the
dropout rate. So it's kind of addressed in
your recommendation. | don't knowif you --
| see what you're saying. I|I'mthinking -- |['m
kind of agreeing with Dean H Il man that maybe
we don't need it, because you do tal k about

keeping that netric in your reconmendati on.
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M5. JAUS: This is Rhonnie. And

It does hel p support what she says in the
reconmendation, what's said in the
reconmendat i on

LTCOL McGOVERN: It's like if you
don't say it ina finding, it's like, well,
where did you cone up with that? Because our
findi ngs and recommendati ons may be all that
peopl e read.

COL (Ret.) SCHOLZ: On, | gotcha.

Ckay.

M5. JAUS: | actually agree with
Kelly. This is Rhonnie. | actually agree
wth Kelly. | think this should say, you

know, whatever everybody el se has said.

LTCOL McGOVERN: | could put it in
context a little bit better, so that it
doesn't look like we're just throwng a
statistic around, if that's what your concern
Is, Dean Hi || man.

COL (Ret.) MORRIS: This is Larry

Morris. | generally agree, too. | just think

Neal R Gross and Co., Inc.
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that a couple of things m ght help there.

When you -- however you say the statistic, siXx
percent of sexual assault victins who had what
-- who had identified thensel ves and cone
forward, because this is --

LTCOL McGOVERN: Yes. An
unrestricted report. Correct. But it had
started the process.

COL (RET.) MORRIS: Right.
Because ot herw se we could have | ooked at it
and said you're still -- you're not answering
the unreported nmasses who don't trust your
systemto begin with. But so long as that's
-- we acknowl edge the Iimtations of this
pi ece of information.

But also, it seens |ike we m ght
be setting up like a fal se tension between
conviction rates and the dropout rate.
nmean, | don't want that dropout rate to | ook
i ke some Soviet nunber that is so favorable
that once people report they I ove the system

So dropout rate can also -- or,

Neal R Gross and Co., Inc.
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correction, the conviction rate i s not
irrelevant. | nean, | think we say here
conviction rates are not an adequate neasure.
Maybe we shoul d say, |ike, conviction rates
shoul d not serve as the sole neasure of the

success, yada, yada, because if you end up

with -- if you have a five percent conviction
rate, | think it nmakes sense to say, hey, you
know, are we -- is there sonething about our

system here? It's not working quite right.

It's one thing to say yes, we try
the hard cases, but you would [ook at it --
you just don't look at it to the exclusion of
all other factors, because you could still end
up with, you know, relatively high -- you
know, relatively |ow dropout rate and a
conviction rate that still fills in other
information that you want to have when you're
doi ng a whol e conprehensi ve eval uati on of the
pr ogr am

COL HAM  So, Col onel Morris --

this is Colonel Ham-- would that be -- if we

Neal R Gross and Co., Inc.
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foll ow that thought, we should kind of nove
that 33c into the recommendati on, and say
conviction rates should not serve as the sole
neasure --

LTCOL McGOVERN:  But | think --

COL HAM -- pass or failure.

LTCOL McGOVERN: -- conviction
rates are wwthin this list of DoD criteria.

COL (RET.) MORRIS: So, and |
guess the way, Colonel Ham | woul d address
the recomendations, the finding would just
be, you know, can't serve as the sole neasure,
and then the finding -- at the end of your
recommendati on say -- you know, devel op
nmetrics at the dropout rate, in addition to
the conviction rates, or sonething.

M5. FRIED: This is Maria Fried.
Kelly, I'mnot sure what docunent you're
referring to when you say the conviction rate
Is a nmetric or a source of neasurenent.
think the intent is to capture, you know,

maybe case dispositions, but not have it as a

Neal R Gross and Co., Inc.
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metric, because of the cases on -- you know,
on a case-by-case basis, based on the facts,
so on and so forth.

So while | think DoD -- and this
Is just for the panel's information -- may
track conviction outcones, it's not through
metrics. It's usually through informtion.
does that nmake sense?

LTCOL McGOVERN:  Yes. And, again,
I"mreferring to the report to Congress in the
DTM where they |list out the actual criteria.
| can pull that up. But, | nean, again, all
of the -- | think all of the services' TJAGs
have captured exactly what Col onel Mrris was
saying, that this should not be a ful
criteria. You can't get around using it as
sone sort of neasurenent, but it is one thing
anong several that | believe DoD -- because
these were comng fromdirect quotes fromthe
DoD report.

M5. FRIED: Right. | think it's

information that's useful and should be paid

Neal R Gross and Co., Inc.
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attention to. But | thought -- and | could --
you know, my understandi ng was there was

resi stance because if you have a chart that
shows, you know, one year you're down at five
percent in conviction rate, and then next year
you're at 100 percent, what are you really --
what does that netric show?

LTCOL McGOVERN:  Right.

M5. FRIED: So what | think the
departnent has said -- and, again, this is
just background information, if it helps at
all -- is that's good information to capture,
but not necessarily as a netric. But if the
panel obviously thinks that needs to be
captured in the netric, that's -- that's the
panel's call as well. But | was just trying

to shed sone light on the term"netric" versus

“information" | guess.
M5. JAUS: Ckay. Well, | think
it'"s inportant. | certainly don't -- this is

Rhonnie, and | don't think it's the sole

criteria, but | think the conviction rate is

Neal R Gross and Co., Inc.
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sonething inportant to | ook at.

M5. FRIED: Can | make a point
about 33c?

LTCOL McGOVERN:  Ckay.

M5. FRIED: Do you see where it
says, "Conviction rates are not an adequate
measure of the success or the failure of the
special victins due to the inherently
difficult nature of sexual assault
prosecutions, many of which have no physi cal
evi dence and involve alcohol?" | really don't
think that we should highlight the use of
al cohol as the only problemw th the case.

It's like saying that that --
don't think it should be highlighted in that
pl ace. W can say "due to the inherently
difficult nature of sexual assault
prosecutions.” That's it. O "many of which
have no physical evidence and involve no other
W t nesses beyond the victint or sonmething Iike
t hat .

But just to highlight al cohol, |

Neal R Gross and Co., Inc.
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think that is unfair and problematic. Sone of
t he cases involve drugs, sone of the cases

i nvolve other things. | don't think we should
be highlighting it.

LTCOL McGOVERN:  Ckay.

CHAIR HILLMAN. This is Beth. |
agree with that. Let's just -- let's strike
that | ast cl ause.

| also -- | have sone doubts about
stating it that way so strongly, "Conviction
rates are not an adequate neasure." | nean,
really, what we want to say is, "Conviction
rates aren't enough. W need to continue to
assess in a broad gauge fashion." And,
really, these issues about data run to the
statistics and the first section of our whole
report, which runs to do conparisons between
mlitary justice outcones, civilian crimnal
justice outcones, and then the problem
wit-large, mlitary issues with this conpared
to civilian issues with this.

So |l feel like -- what do we

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 21

really want? This is neasuring the
effectiveness -- this section is entitled --
this finding and reconmendati ons, "Measuring
the Effectiveness of MIlitary Speci al
Prosecutors.” Wat we really want to say is
we need to | ook at -- | ook beyond conviction
rates, and we have sone other data that is
useful, for instance, dropout rates, that can
be hel pful there.

So our -- those are the key things
I think that we want to say. More than that,
just continue to assess this. |'mnot sure
there is much nore for us to say in the
reconmendat i on

LTCOL McGOVERN: And just to give
you all nore background along the |ines of
what Maria was saying, the conviction rate,
again, was sonething -- this is sort of to
send a signal to Congress, because they wanted
you all to specifically look at conviction
rates as if it is a neasure of success,

whereas, the DoD is going to | ook at

Neal R Gross and Co., Inc.
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prosecution rate, the nunber of SVC -- speci al
victimcapability cases preferred versus the
overal |l nunber of courts-martial, the
percentage of courts-martial tried wth the
di rect assistance of a specially trained
prosecutor, conpliance with the special victim
capability, the percentage of specially
trai ned prosecutors who receive additional and
advanced training, and the victimfeedback on
the effectiveness of the SVC prosecution and
| egal support services, again, relying on sone
sort of survey nechani sm

So, overall, we are saying DoD
actually, then, is not |ooking at conviction
rates. Congress wants you to | ook at
conviction rates. They are not using that as
a netric. The only one that the Arny added
was the dropout rate, because they see that as
a way to neasure when you're not necessarily
going to get victimsurveys at the end of the
process.

So that's to put it all in

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 23

context, since you don't have the report. |
nmean, technically, we can just delete 33c
entirely.

M5. JAUS: | think it's inportant
to highlight -- oh, this is Rhonnie. Sorry.

I think it's inportant to highlight that the
reason the conviction rate isn't a good
criteria alone is because of the inherently
difficult nature of a sexual assault
prosecution. | think that's a good point to
enphasi ze and to rem nd people of.

LTCOL McGOVERN:  Ckay.

COL (Ret.) SCHOLZ: How about this
wor di ng, "Conviction rates cannot serve as the
sol e neasure of success or failure of the
special victimcapability due to the
I nherently difficult nature of sexual assault
prosecutions, and ot her neasures such as the
dropout rate nay be useful in assessing" --

COL (RET.) MORRIS: "May be nore
useful . "

COL (Ret.) SCHOLZ: "May be nore

Neal R Gross and Co., Inc.
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useful" or -- okay. Sonething like that?

M5. JAUS: To assess maybe victim
sati sfaction.

LTCOL McGOVERN: W'l play with
it and send it to you all. GCkay? Thank you.

Thirty-four, people seened okay

wi th having a prosecutor involved as soon as

possi bl e.

The next one was -- |'msorry.

M5. JAUS: Kelly, this is Rhonnie.
I"'mnot really sure -- | nean, | agree with

you that the sooner the special prosecutor
becones involved in the case and neets with
the victimthe better, and the recomendati on,
does it say anything about when the prosecutor
shoul d becone involved? | didn't think it
said anything in the recommendati on.

LTCOL McGOVERN: |t says that
they're involved within 48 hours.

M5. JAUS: | thought the speci al
prosecutor has to consult with the

I nvestigator. \What about the special

Neal R Gross and Co., Inc.
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prosecutor neeting wwth the victin? | think

LTCOL McGOVERN: There is no
mandate for that.

M5, JAUS: Well, can't we
reconmend that? Isn't -- | thought that that
Is a good thing to recommend, that the
prosecut or should neet wwth the victimas soon
as possi ble, because not just to speak to the
I nvestigator but to becone -- the sooner the
prosecut or becones involved in the case and
meets with the victim which is what we said
in the finding, shouldn't that be the
recommendati on, that the prosecutor should be
meeting with the victimas soon as possi bl e,
as soon as he or she could? Not necessarily
just to speak with the investigator, but to
speak wth the victim

LTCOL McGOVERN: Ckay. Can we
|l eave it as "as soon as possible"?

M5. JAUS: Right.

LTCOL McGOVERN: |Is that okay with

Neal R Gross and Co., Inc.
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you?

M5. JAUS: Yes, that's fine with
me, but | just think that that's an inportant
thing, for the prosecutor to neet and speak
with the victim

LTCOL McGOVERN: | just didn't
know i f you wanted to set another timefrane.

M5. JAUS: No. No, no, no.

LTCOL McGOVERN: | think "as soon
as possible" is helpful, or "geographically,
possi bly not |ocated at the sane
installation."”

M5. JAUS: Right, right, right.
kay. That's fine.

LTCOL McGOVERN: Ckay. Then
Nunber 35a and b recommendations. This is
where we're tal ki ng about whether or not
Def ense shoul d have a budget, and the
recomrendati on was agai nst giving them a
budget but ensuring that they are adequately
resour ced.

MS. JAUS: Onh, and al so about
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speci al i zati on.

CHAIR HILLMAN:. This is Beth. M
only question is on 35b, that second sentence.
Do we need to say that? | nean, is that a
speci fic question that was posed to us? It
says the Secretary --

LTCOL McGOVERN: The def ense

counsel wanted their own budget to be

I ndependent .

CHAIR H LLMAN:  Right, right.
But, | nmean, but in our terns of our -- this
Is Beth. In terns of our mandate, though, we

don't have a proposal before us or any
| egi slation that suggests that we are going to
establish -- anybody is intending to establish
a mlitary defense counsel equivalent to
speci al prosecutors in sexual assault cases.
In other words, there is no
speci al defense capability that is being
contenpl at ed here anyway. So just saying,
"Services continue to provide experienced

counsel through regional defense organi zations
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fromthe reserve conponent as they are doing

now, " that seens fine, w thout going further.
LTCOL McGOVERN:  Ckay.
CHAIR HILLMAN: So let's just
strike that second sentence, if no one
obj ect s.

COL (Ret.) SCHOLZ: This is Dawn.
| agree, as long as it hasn't been suggested
or recomended anywhere al ong the way.

LTCOL McGOVERN:  And | guess it's
just contrasting the special victimprosecutor
and all those resources are -- | nean, sone of
the thenme throughout is ensuring that this is
a bal anced system So here this would be an
opportunity for you to say, "W recognize it's
not the same, but it doesn't nean that there
I's necessarily an inbal ance."

COL (Ret.) SCHOLZ: Did sonebody
suggest or recommend this on one of our trips
or visits, is kind of ny question. Dawn
Schol z agai n.

LTCOL M GOVERN: No. Just that
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they are not in their tour |lengths |ong enough
to get to know the job.

COL HAM  This is Col onel Ham
The i nbal ance in resources was a gener al
recurring concern.

CHAIR HI LLMAN: This is Beth.
Ri ght but we address that -- we address that
| think elsewhere. This just sounds too
structural in nature. For instance, if there
were sone ot her changes that woul d happen
maybe it woul d nmake sense to do this. So
just feel like going that far here doesn't
make, but | agree with what you're saying,
that we want a bal anced system and that we've
pushed back to try to realign that sone in
ot her parts of the report.

LTCOL McGOVERN:  So do you want to
del ete 35c al toget her?

CHAIR HI LLMAN: Just the second
line, 35b, that "the SECDEF should not." |
just don't want to tell the SECDEF not to do

this when | don't think it has been proposed.
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LTCOL McGOVERN:  Ch, okay.

CHAIR HILLMAN: | do think we're
-- that's all.

LTCOL McGOVERN: Ckay. Ckay. Any
ot her concerns with 35?

Al right. Mwving on to 36b.

Col onel Schol z, you were concerned the finding
-- the last sentence should not be part of the
finding. It sounds Iike discussion.

COL (Ret.) SCHOLZ: Let's see,
where are we, 367

LTCOL McGOVERN:. B

CHAIR HILLMAN. This is Beth. |
notice we have nultiple 36a's and b's, 35a's
and b's, at least on ny draft. So we'll just
-- Col onel Schol z, were you tal king about the
first 36b or the second 36b?

LTCOL McGOVERN:  And | guess it's
36b finding or 36b recomendation. W tried
to keep the nunbers the sane, so the topic was
-- yes, when it breaks down into letters it's

conf usi ng.
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COL (Ret.) SCHOLZ: Yes. | think

I was tal king about the finding there, and I
-- 36b finding. And | think it's fine as |ong
as -- if we want to say what -- kind of
briefly summari ze the other potential ways we
found to fulfill the requirenent. But
otherwse | would just leave it for the
di scussion part of the -- because otherw se it
just kind of |eaves you hanging. W recognize
there are other potential ways to fulfill it,
and | understand it is going to be addressed
in the discussion, but it just seens odd for
a finding.

LTCOL McGOVERN:  Ckay.

COL (Ret.) SCHOLZ: | nean, can we
-- is there a way to summari ze those in there?
"We' ve recogni zed several ways to fulfill the
requi renment to provide -- such as,"” or do we
just drop it altogether?

COL HAM Wi chever you'd prefer
we can do. It's Colonel Ham Such as, hiring

civilian investigators, assigning mlitary or
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crimnal investigative organi zation
I nvestigators, or other. | guess those are
the three.

LTCOL McGOVERN: Yes. Hiring
civilians or using current MZl O agents or
contractors.

CHAIR HILLMAN. This is Beth. |
would strike it from36b. | would strike that
line there, and in the -- in the
recommendati on, we say, "Assess the
appropriate nmechanismto pronptly inpl enent
this requirenent.” |If you'd |Iike, we could
specify there whether contractors, M GCs,
dedi cated MCI Gs, or civilians. But | would
probably not specify it there, just cut that
line and | eave it out, because we do want to
| eave the door open for nmultiple solutions to
this problem

LTCOL McGOVERN:  Ckay.

CHAIR H LLMAN:  Col onel Schol z,
does that sound okay to you?

COL (Ret.) SCHOLZ: That sounds
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great. Sounds good.

LTCOL McGOVERN: Ckay. The

recomrendation for Nunmber 37. This was -- M.
Bryant was concerned. | don't know if anyone
el se is.

COL (Ret.) SCHOLZ: This is
Col onel Scholz. | just have a general overall
guestion. Sone of these recommendations, we
were -- at sone point | read that we were
going to recommend setting up sone sort of
joint group to continually reassess and | ook
at this. Ws that only in the training arena,
or is that going to be for sexual assault
I ssues general ly?

COL HAM  So far, ma'am | think
the subcommittee recommendation is only in the
trai ning area.

COL (Ret.) SCHOLZ: Okay. Ckay.

COL HAM  This is Col onel Ham

COL (Ret.) SCHOLZ: Al right.

COL HAM W're trying to figure

out the right wording. O course,
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"effectiveness" in the defense counsel realm
has a constitutional connotation. |If there's
any other -- in the body, you know, there's a
footnote that says we don't nean in the
constitutional sense, but if there is sone
other word -- | don't know. | was just

brai n-dead and coul dn't think of another word.

LTCOL McGOVERN:  And when we
di scussed this in a team we recogni ze how
hard it is to conme up with these. But, again,
DoD SAPRO is working so hard to neasure the
ef fectiveness of the prosecutors, but there is
not hi ng being done to | ook at the perfornance,
ot her than their supervisors, of whether the
accused are being adequately represented in
t hese cases.

COL HAM So nmaybe that's how we
should -- we should use the word "perfornmance"
i nstead of "effectiveness." |'mopen to the
subcomm ttee's suggestion, so that sonebody
doesn't say, "Oh, ny gosh, they're seeing if

they are perform ng, you know, mninmally under
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the sixth amendnent." | don't know.
COL (RET.) MORRI'S: Yes.
Per f or mance - -
CHAIR H LLMAN: Col onel Morris,

“performance," does that sound okay to you?
COL (RET.) MORRIS: It does.

LTCOL McGOVERN: Ckay. Nunber 38

COL (RET.) MORRI'S: You know, can
| -- this is Larry Morris. Can | ask you to
go back -- this has been sticking in nmy m nd,
and I'mnot sure -- let nme just toss it to the
group for a second, if you don't m nd.

Back on 35a, the concern | have,
but | recognize | ama little captive of ny
own experience here, too, is, you know, a
vague statenent |ike, "Funding and personnel
nmeans that you allocate the right nunber of

people to handl e cases,"” and that sort of
t hi ng.
Whet her anybody woul d consi der a

sentence that gives particular attention to
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the quality of supervisory personnel -- |
mean, wth defense counsel, Arny-only
experience | think sonetines is -- we assign
zeal ots or we assign deadbeats, you know,
peopl e who can't be put sonmewhere el se, and
are kind of also-rans for other positions.

' d question whether a sentence
al ong the lines of, you know, going with 35
Al pha, the services should give particular
attention to assignnments of those who
supervise mlitary defense counsel, assigning
personnel who are at |east as qualified as
their governnment counterparts. Anything al ong
those |ines?

COL (Ret.) SCHOLZ: Well, this is
Col onel Schol z speaking. M experience in the
Air Force has been different | guess. | think
we kind of strive to do the opposite in terns
of putting people in the defense counsel role,
and the supervisory fol ks are very
experienced. So we don't have an issue.

don't see that as a problem but froman Air
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Force perspective.

CHAIR HI LLMAN: This is Beth.

But, Col onel Schol z, you woul dn't have an
objection to naking a nore specific
recommendati on here that says "adequately
resource in funding and personnel, including
experi enced supervisors, and direct the
servi ces assessed," whether that's the case.
Wul d you object to that |anguage?

COL (Ret.) SCHOLZ: No, |
wouldn't. Not at all.

LTCOL McGOVERN:  Ckay. Okay.
Great point. Colonel Mrris, thank you.

On to Nunber 38. One of the
concerns here, Colonel Scholz had a concern
wth the recommendation. Wy do we need a
menorandunf? |t's done on the record. | don't
t hi nk we shoul d be recommendi ng unnecessary
change. And SVC assessnent section recomrends
finding on the Air Force is seeing a rise in
t he nunber of cases it changed fromrestricted

to unrestricted based on the SVC program W
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heard testinony to that effect.

COL (Ret.) SCHOLZ: Yes. Those
are two different things. | think the first
point was -- this is Dawn Schol z again -- on
the recommendati on was, you know, it says up
front that we are going to require mlitary
judges or recomend that mlitary judges
acquire and get this on the record, that the
trial counsel has conplied with the stature
and quality requirenents.

So the added step of an attached
menor andum just -- you know, | can renenber
t he huge checklist we used to have to do to go
to trial, making sure everything was done.
And | just think adding another step is
unnecessary when it's -- if we're going to
require it to be done on the record. That's
my opi nion on that one.

The other -- the second one, the
second point | was making, really kind of goes
back into the assessnents, the next section,

the section on special victimcounsel
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interaction with trial and defense counsel.
That's a finding that | think we don't have,
but may want to consider, where the Air Force
has -- has sone statistics that show that
special victimcounsel seens to be really

I nprovi ng the nunber of unrestricted reports
that -- restricted reports that convert to
unrestricted reports.

So those are two -- they were two
separate comments there, Kelly.

COL HAM  Col onel Scholz, this is
Col onel Ham Not wanting to go agai nst what
the subcomm ttee wants, just explaining why
t he menorandum i ssue was there w thout going
into too nuch detail on what other
subcomm ttees nmay report out.

It is a fact that the codification
of victimrights in the UCMI -- Congress
directed the Secretary of Defense to cone up
wi th an enforcenent nmechanism And, gosh, how
do | say this? | nean, and currently,

Congress didn't establish an enforcenent
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mechanism Told the Secretary of Defense to
cone up wth one.

O course, the Victim Services
Subconmmittee has | ooked in depth at what that
should be. 1'Il tell you, the CVRA includes
enf orcenent nmechanisns at the trial court and
appellate level. So the thought behind this
was simlar to a post-trial and appellate
rights formthat limts appellate litigation
on whet her soneone was advi sed of certain
rights.

You're |l ooking -- |I'masking the
subcommttee if there is another mechanismto
potentially limt the need for appellate
litigation on victimrights issues, if there's
sone way to get it in the record.

LTCOL McGOVERN:  And, Ms. Jaus,
maybe you can help explain what is done in New
Yor k, because what they nean by an enforcenent
mechanismis a victins rights are viol ated at
sone point through the process, because the

prosecutor fails to informthemor give them
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the opportunity to be heard. |In sone cases,
they will be able to say, "I wasn't given ny
opportunity.” So you need to reopen -- Qo
back and reopen the trial. That's an enornous

anmopunt of power for a victim So --

M5. JAUS: No. They don't get to
reopen the trial. They have a right to be
heard at the tinme of sentencing. That's what
their victim--

LTCOL McGOVERN: No, no. This is
-- Ms. Jaus, this is the proposal for a renedy
inthe mlitary, which is a renedy in sone
states and the federal system that if the --
so | guess we were just trying to help cone up
with ways to prevent their rights fromever
being violated, and if it's docunented that,
"Oh, look, you were infornmed and gi ven t hat
opportunity.™

In New York, when you're advising
the victimas a prosecutor, do they fill out
a formsaying, "I have been inforned"?

M5. JAUS: No. No. W don't do
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that, but we -- a judge -- | saw sonewhere
here, the judge wll sonetines ask, "Have we
spoken with the victimabout, you know,

what ever happened?" And we will say on the
record, but they don't fill out a form no.

LTCOL McGOVERN: Ckay. Because in
the federal system | believe they do fill out
a form and they ask on the record. So,
again, | was just trying to pull from sone of
the practices in the civilian world to nake
sure that these prosecutors or that anyone
does not violate the victims rights, because
t hese enforcenent nechani sns coul d be
extrenely powerful.

So if you're not confortable
creating another checklist, you know, we could
certainly relook that. But that was the
intent behind it was to nake our system as
f ool proof as possible to ensure you don't
violate a victinls rights.

COL (Ret.) SCHOLZ: This is

Col onel Scholz again. |'msurprised that we
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-- | thought we already had a form or
sonet hing that, you know, we gave victins
sonmewhere along the way. And | don't know if
It cane fromthe investigative side of the
house or fromthe |l egal office, but -- |ike
fromthe VAP program telling themwhat their
rights are.

So I"mjust -- |I'mconcerned that
we're |ayering another form another
requi renent that, you know, are we sure that,
you know, there's not sonething out there
already that is used in ternms of giving the
victima list of their rights? It seens to ne
when we set up the victimw tness assi stance
progranms, you know, quite a few years ago we
di d those things.

M5. GORDON: Ma'am this is Joanne
Gordon. You're right. So part of the
post-trial record that you're thinking of is
a formfromthe victimand any w t nesses that
may have been adverse, particularly to the

defense, that they be notified, you know, when
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the accused is up for clenency and parol e and
that sort of thing.

And so there is a formthat's
al ready done and is appended to the record as
part of the victimw tness assi stance program
And so, you know, the short -- | guess maybe
a shorter solution mght be to add to that
formrather than creating a totally new form
or a new requirenent. But those are all --

COL (Ret.) SCHOLZ: But when is
that formfilled out?

M5. GORDON:. After trial.

COL (Ret.) SCHOLZ: See, this
woul d be before trial, before the victinms
ri ghts woul d be viol at ed.

M5. CHAYT: Jan Chayt here. There
are several DD fornms used by the MCIGs in
various stages within contact wwth victins
that tell themabout their rights, who their
points of contact are. The first one that |I'm
aware of is the DD 2701 that is provided by

the MCIGs to all the victinse and w t nesses of
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crime, giving themtheir rights. [|['msure it
will be revised, but so --

M5. GORDON: And the 2701 isn't --
I mean, the MCIGs are kind of the ones that
are supposed to -- but at least in Arny
practice, you know, prosecutors give those
out. Victimw tness assistance personnel give
those out. Special victins counsel have them
on file to give themout. You know, sonetines
a wtness or avictimwll get that sane form
15 tinmes, if everyone -- we want to ensure
that they're getting that infornmation.

COL (Ret.) SCHOLZ: Yes. This is
Col onel Scholz. You have exactly made ny
point. W already have that going on. It is
bei ng done. Those forns wll have to be |
think revised and updated to include these new
victimrights that are com ng down. But, you
know, | just -- that was kind of ny point.

It seens like this is kind of
unnecessary, and it's acting |like we're not

al ready doing those things. W are already
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advising the victins of their rights. And
their rights are now -- are changi ng, and
we'l |l have to update those forns.

(Si nmul t aneous speaki ng.)

CHAIR HI LLMAN: This is Beth.
Sorry, just let me add -- this is clearly a
conplex area that |'mgrateful for the
preci sion and expertise that you al
denonstrate on this. In terns of the -- in
terms of talking nore about this right now,
are there objections to deleting that line
about a nmenorandumthat follows the mlitary
judge to inquire on the record? Are there any
objections to that which Col onel Schol z has
pr oposed?

M5. JAUS: No. No objection

COL (RET.) MORRI'S: No objections.

CHAIR HI LLMAN.  Okay. | would
al so take out the last |line there, which says
this can be done by nodifying the bench book,
because | think that that's just requiring the

mlitary judge to do sonething essentially in
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there, and that's -- that's essentially how
they would do that, get the mlitary judge to
doit. So --

COL (Ret.) SCHOLZ: Agree.

CHAIR HI LLMAN. And is -- Kelly,
Is there anything el se you need, then, to wap
up that section, do you think?

LTCOL McGOVERN:  So, again, |
think just the concern here is that in |ight
of the victimservices devel opnent that a
judge is going to need sone nechanismto check
and nmake sure that the prosecutor has done
their job in a formto do that.

But if you're not confortable wth
that right now, that's an easy deletion. In
t he di scussion, though, we do tal k about
nodi fying the judge's bench book. Are you
confortable wwth that as part of the
di scussi on?

CHAIR HI LLMAN: This is Beth.

Absol utely.

LTCOL McGOVERN: Ckay. Then
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that's an easy fix.

Nunber 39 --

COL (Ret.) SCHOLZ: This is
Col onel Schol z.

CHAIR HI LLMAN.  Sorry, Dawn. So
this is just about the special victins
counsel. This is tricky for us because this
I's specul ative. So our |anguage here is |ess
certain in sone ways, not unlike actually the
mlitary crinme victimrights issues, because
this is new and we haven't seen too nmuch. So
it's true; | think the finding that says there
Is generally positive working relationships is
right.

Then, we say, "Although sone trial
counsel could foresee,” | think we could just
say "foresee potential issues.” | don't think
we need to say "could." | think they -- the
“"foresee" inplies that the -- you know, that
this is sort of uncertain here going forward.

Then, in terns of the

recommendation, this directs SJA' s prosecutors
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and defense counsel to continue to get
feedback. That doesn't seem an especially
onerous requirenent, so I'mfine with this.

But, Col onel Schol z, did you have
concerns about this?

LTCOL McGOVERN:  It's Col onel
Morris as well. |'"msorry.

CHAIR HI LLMAN. Okay. Col onel
Schol z, and then Col onel Morris.

COL (Ret.) SCHOLZ: Sure. | don't
have any concerns wth the finding and
recommendation. | was proposing we add

anot her finding, because |I think we had sone

evidence of -- and | don't knowif this is in
the record. Kelly and the creww |l have to
help me. It seened like the Air Force had

sone statistics that showed that when they
Instituted this special victimcounsel program
that it showed that there was a -- you know,
kind of an increase in restricted reports
becom ng unrestricted because they started to

feel confortable with the systemand felt |ike
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they had an advocate was the general feeling.

But | thought we had sone nunbers,
and | thought that m ght be a finding that,
you know, shows, you know, sone positive
aspect of the program

Now, there may be sone controversy
because people are -- | think the services are
finding it difficult to find the
aut hori zati ons, and, you know, they're kind of
taking it out of hide, comng up wth the
special victins counsel. But it seened to ne
there was sone positive benefit to them and
| just thought maybe we shoul d nake a fi nding
to that -- in that regard | guess.

LTCOL McGOVERN: Col onel Schol z,
here we are trying to stay focused on -- and,
again, to be totally honest, this is in |ight
of the General Sinclair case -- whether or not
there is problens when a victimcounsel is
Inserted into the process. Is it interfering
wi th the prosecution or defense?

So rather than, is it inpacting
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reporting? |Is it overall a good progranf
Victimservices is going to, you know, explore
that conpletely, and I think that nay be a
better place for those conversion rates, where
here we are just trying to see -- and, again,
Quantico cones to ny mnd where they said,

“No, we haven't had a problemso far, but we
can certainly see that there would be
problens.” And then in the Sinclair case you
saw Judge Pohl had to stop the proceedi ngs and
sone ot her concerns of UCI were raised, so --
because the victimcounsel's interaction in

t hat case.

So that's why | wanted you all to
be able to address victins counsel w thout
goi ng too nuch into the victimcounsel.

COL (Ret.) SCHOLZ: So, as a
subcomm ttee, have we decided we don't want to
take a position on whether we like that --
that programor not? |Is that where we are?

COL HAM Ma'am this is Col onel

Ham That's conpletely up to you. The Victim
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Services Subcommittee has an entire section in
the report devoted to special victimcounsel.
That doesn't preclude you fromopining on it,
If you feel it fits into your report as well.
It's conpletely up to you. W're not neaning
to tell you to do or not do whatever you think
IS appropriate.

CHAIR HI LLMAN: This is Beth.
It's a great point that this is relevant to
what we're doing, but, really, it's a
practical decision for us not to delve into
that and to | eave the el aboration of that
here. So this is a positive statenent, the
finding. | agree there is nore to say. |
think we'll leave it to victimservices to say
that, unless there is further objections on
It, just because of how much we're doing in
our -- in our part of the study.

COL (Ret.) SCHOLZ: That's good
wth nme, too, because honestly | didn't
realize victimservices was handling that.

That' s good.

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 53
LTCOL McGOVERN: Ckay. And,

Col onel Morris, you had flagged Nunber 39 as
well. Do you have any concerns with it?

COL (RET.) MORRIS: Al | was
goi ng to suggest, instead of "foresee
potential issues" is to give a sense of what
they mght be, like -- so nmaybe say, "In fact,
al t hough trial counsel” maybe just say

“al t hough counsel ," because really both sides

LTCOL McGOVERN:  Ckay.

COL (RET.) MORRIS: -- potential
I ssues and maybe whatever we think -- you
know, relating to privilege and
confidentiality and patient confrontation for
I ssues such as maybe those. So you get sone
sense of, on first read here, what woul d they
be tal ki ng about.

So if those "for instances" nake
sense, then we just suggest a clause al ong
those |i nes.

LTCOL McGOVERN:  Ckay. | think

Neal R Gross and Co., Inc.
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“del ay" was another concern. Wuld that be
okay to include?

COL (RET.) MORRIS: | agree. Yes.

LTCOL McGOVERN: Ckay. G eat.

Nunmber 40? There is -- 40b is the
finding. Dean H Il mn and M. Bryant had
fl agged that one.

CHAIR HI LLMAN: Yes. This is
Beth. So | don't know what Harvey want ed
here, but this is -- this intersects wth the
| arger issue of the sort of jurisdiction and
the convening authority. But, you know, ny
only concern here is not to unnecessarily take
I ssue with particular provisions, but to
explain what the problens are with it.

So here -- this is correct, this
| ast Iine for instance of the finding.
Jurisdiction is based on |l egal authority, not
the victims subjective mnd-set. But wthout
nmore in here, this sort of sets out -- this is
different than our other findings. This is a

sort of legal analysis, with which -- | may
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even have said this very thing -- | don't
di sagree with this analysis, but this just --
this is different than what we have sort of
said el sewhere, and | just -- it feels a
little -- it's a different sort of -- type of
statement for us to nmake here. So -- but |
don't disagree with it. | just wanted to get
-- to have everybody -- while we had everyone
on the call, just reckon with this and think
about whether this is --

LTCOL McGOVERN: Hello? This is
Col onel McGovern. Can everyone pl ease
identify thensel ves again, to see who we nay
have | ost?

M5. FRIED: Maria Fried, Kelly.

COL (Ret.) HENLEY: Steve Henl ey.

COL (RET.) MORRIS: Larry Morris.

M5. JAUS: Rhonnie Jaus.

LTCOL McGOVERN: Dean Hi Il man?
Dean Hi Il man, are you there?

(No response.)

LTCOL McGOVERN: Ckay. She must

Neal R Gross and Co., Inc.
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have dropped. She'll call back in, and we can
reengage that discussion.

In the di scussion section here,
basi cally, DoD has responded to this provision
of the VictimProtection Act and arti cul at ed
quite well why this is conplicated, to have a
victimdeciding this when the mlitary can't
even decide -- would have no power over a
civilian jurisdiction, deciding they want to
prosecute a case.

So if it needs to be reworded or
what ever, we can go back to that when Dean
Hi |l man j oi ns back in.

Wel cone back, Dean Hil |l man.

Sorry.

CHAIR HILLMAN. This is Beth. |
found nyself talking to nyself for who knows
how |l ong there. So |I'msorry about that.

LTCOL McGOVERN: Dean Hil | man,
just --

CHAIR HILLMAN:  I'msure it was

brilliant.

Neal R Gross and Co., Inc.
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LTCOL McGOVERN:  As your further

background, | don't know if this nakes any
difference to how you want to word things, it
Is a specific direction that you assess the
strengt hs and weaknesses of current and
proposed legislative initiatives in your area,
whi ch may nake a difference on how you word

t hi ngs or may not.

CHAIR HILLMAN:  It's true -- |
agree that we need to do this. Wat | said at
the end of -- | don't even know how nmuch | was
still onthe line for, but | just said because
this is different in tone and the type of
finding, then the other things that we are
witing, | just wanted, when we had everybody
-- as many people as possible fromthe
subcomm ttee to weigh in, just to say, "Is
this how we want to nake this recommendati on?"
That's all | wanted to say.

So if there's no objections, then
I think we should nove forward.

LTCOL McGOVERN:  So everybody

Neal R Gross and Co., Inc.
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agrees that we should be saying they shoul d
not enact this?

CHAIR HI LLMAN: Correct.

LTCOL McGOVERN: Yes, | agree with
t hat .

COL (Ret.) SCHOLZ: Concur, | do.

COL HAM Can everybody identify
thensel ves for the Court Reporter?

COL (Ret.) SCHOLZ: Sure. Col onel
Scholz. | concur with the recomendati on

M5. JAUS: Rhonnie Jaus. |
concur .

LTCOL McGOVERN:  Col onel Henl ey
and Col onel Morris, are you in concurrence?

COL (Ret.) HENLEY: Steve Henl ey.
Concur.

COL (RET.) MORRIS: Yes, | concur.
Just the only question nowis the | ast
sentence of the finding, | nean, it's true
enough, but are we really -- are we answering
wel | enough why we don't think it shoul d?

LTCOL McGOVERN: Again, | think

Neal R Gross and Co., Inc.
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the di scussion answers the mail really well by
guoting the DoD response to Congress as the
reasons why this is not a good idea. | can
try to incorporate sone of that into the

fi ndi ng.

COL (Ret.) HENLEY: This is Steve
Henley. | nean, | agree "subjective m nd-set”
is alittle undefined. Can you just change
that to -- "not the victinms preferences"?

LTCOL McGOVERN:  Ckay.

COL (Ret.) HENLEY: "Jurisdiction,
however, is based on |egal authority, not
necessarily the victims preferences,"”
sonet hi ng al ong t hose --

M5. JAUS: Yes. "Subjective
m nd-set" is confusing. | agree.

LTCOL McGOVERN. Right. That is
-- sounds nuch better.

Ckay. That brings us to Nunber
41. Dean H ||l man?

CHAIR HI LLMAN:. Right. Just that

first finding there on 41, that -- the first

Neal R Gross and Co., Inc.
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line, another -- "touching parts of another
person's body with no sexual intent." And |
just -- | put a question mark there. Does it
really -- there is nointent to gratify

requirenent in even the mnor offenses? |
just wanted to nmake sure that was accurate
bef ore we went forward.

COL HAM  That's correct, nma' am
This is Colonel Ham That's the
finger-in-the-nouth exanple and --

M5. JAUS: The hair, the bun.
This is Rhonnie. Touching of the hair,
sonebody's ponytail or their bun. W had that

COL HAM  Yes. |'m |l ooking for
t he exact definition.

CHAIR HILLMAN: This is Beth. If
that's the case, then you should press on. |
just wanted to nmake sure there wasn't any
signs or requirenent for even those. | know,
you know, the m nor touching incidents on the

spectrum but that was ny only concern there.
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COL HAM Yes. There is sone

touching that does require an intent to arouse
or gratify the sexual desire of any person.
And then there is sonme touching, touching of
certain body parts, such as the buttocks,
i nner thigh, of any person with an intent to
abuse, humliate, or degrade any person.
nmean, there is an intent required but no
sexual intent.

LTCOL McGOVERN: Would it be
easier to say, "Spans a broad spectrum from
unwant ed touching to forcible, penetrative

of fenses," to keep it nore general ?

M5, JAUS: Well, but if the
requirenent is that you don't have to have
sexual gratification, | think that that's
really -- that should be in there because
that's kind of crazy, because the point |
wanted to nmake -- this is Rhonnie -- is that
civilian jurisdictions require sexual

gratification for touching to be a sex crine.

And | just wanted to nake a point

Neal R Gross and Co., Inc.
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about that sentence. "G vilian jurisdictions
usually refer to felony | evel penetrative
sexual assault offenses and rape cases when
provi ding data or discussing sexual assaults."”
First of all, civilian jurisdictions require
touching for the purpose of sexual
gratification for touching to be a sexua
assault and meke distinctions between sexual
touchi ngs and penetrative offenses in terns of
the gradation of the crine.

But | have been trying to nmake
this point for nonths that one of the
nmovenents in the civilian world regarding
sexual assault is to renobve penetration, is to
make it contact. That's -- in New York, it's
a big novenent now to take out the word
“penetration” or only require contact.

So we keep talking in our report
about penetrative offenses, and soon they wll
renmove the word "penetration” | think from
many of the sex offense statutes throughout

the country, because that seens to be the way
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things are going. | just --

LTCOL McGOVERN: Can you reconmend
wording for that |ast sentence to nake it nore
accur at e?

M5. JAUS: Well, | was thinking of
doi ng "penetrative or contact offenses," but
then you're getting to -- it's not just |ike
a hand to a breast or a hand to a buttock that
woul d be what they're talking about. It's the
-- like, for exanple, in New York you don't
have to have a penis to anus -- you don't have
to have penetration. You just need the
contact for it to be a first-degree sex
offense. It used to be sodony; nowit's
cal l ed sonething else. So you don't even need
-- for sone of those sodony-type offenses,
there is no penetration that was ever
required. So --

COL HAM But you need -- but you
still need an intent to gratify the sexual
desire of --

M. JAUS: Well, for regular

Neal R Gross and Co., Inc.
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touching, yes, you need to have the intent to
gratify sexual -- just plain touching is not
enough. It has to be with the intent to
gratify sexual desire and penetrative/contact
of fenses. | nean, we could | eave "penetrative
of fenses" because it is going to becone very
confusing for people. But I'mjust -- | just
wanted to tell you that that is the way --
that is where things are going in that field
they're trying to get away from penetration
LTCOL McGOVERN: | think that's a
hel pful contrast, especially specifying -- one
Is tal king about no sexual intent, and the
ot her one certainly requires sexual desire.
COL HAM So just to be clear, so
sone of you heard of the touching of the hair
bun, that would be -- you know, if that --
that is potentially crimnal if it was done to
arouse or gratify the sexual desire of anyone.
And touching other parts of the body, sone
specific parts, require no intent to gratify

the sexual desire. So it's a very, very broad
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span.

M5. JAUS: Yes. That's very
different than civilian jurisdictions. There
Is always that requirenent for sexua
gratification. A nere touching would not be
-- it would be a harassnent or sonething el se,
but it is not a sexual offense.

COL HAM O an assaul t.

LTCOL McGOVERN: Ckay. That was
hel pful .

427

CHAI R HI LLMAN:  Just one note.
Sorry, Kelly. This is Beth again. On 41b, we
shoul d al so correct that |anguage, then, about
penetrative and non-penetrative offenses in
t he recommendati on 41b to avoid that |anguage
that's too restrictive in the conparative
sense, given what civilian jurisdictions are
doi ng.

LTCOL McGOVERN: Do you have a
reconmendat i on?

CHAI R HI LLMAN:  Yes. | woul d use

Neal R Gross and Co., Inc.
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Rhonni e' s | anguage on this. You know, would
separate penetrative, you know, contact and
non-cont act offenses, or sonething al ong those
l'ines.

LTCOL McGOVERN: Ckay. Al right.
Nunber 42, Dean Hillman and Col onel Schol z
expressed concerns about that one.

CHAIR HI LLMAN:  Col onel Schol z, go
ahead.

COL (Ret.) SCHOLZ: Sure. 1'll
share. Basically, we had the word the

mlitary prosecutors "general ly" draft or play

a significant role, and I -- I'"'mnot -- |
woul d take out the word "generally." | think
they do -- we do draft and play a significant

role in determning and drafting appropriate
charges and recommendi ng di sposition. W'l
tal k about recommendi ng di sposition sonewhere
el se.

CHAIR HI LLMAN. 43. This is Beth.
43.

COL (Ret.) SCHOLZ: Okay? 43?

Neal R Gross and Co., Inc.
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So, | nean, | just mght, again, fromny
experience, you know, | never saw a commander
draft anything, charges. W draft the
charges, and then we -- we did play a big role
in not only determining the type of charge,
drafting the charge, but also recomrendi ng

di sposition. So | was just trying to include
all that in that finding.

LTCOL McGOVERN: So |'ve del eted

"generally,"” and |I've changed "or" to "and

pl ay."

COL (Ret.) SCHOLZ: kay.

LTCOL McGQOVERN: Correct?

COL (Ret.) SCHOLZ: Right. And so
we don't need to put in "reconmmendi ng
di sposition" there because we do -- we deal
with that strongly enough in the next one.

LTCOL McGOVERN:  Yes. | think for
keepi ng t hese sonewhat conpartnentali zed.

COL (Ret.) SCHOLZ: kay. Let's
see. kay. Can you show ne where we talk

about how the -- okay. Well, maybe we'll run

Neal R Gross and Co., Inc.
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intoit as we go along, but | think it's
i mportant that -- you know, | think that is a
huge role that we play, and, you know, | ust
because we know that it's very rare that a
convening authority doesn't take the
recommrendation of his SJA. | think it's
i mportant to point out that rule.

LTCOL McGOVERN: Ckay. | can add
it for now And if it's --

COL (Ret.) SCHOLZ: Yes.

LTCOL McGOVERN: -- redundant --

COL (Ret.) SCHOLZ: In fact, in
the recommendation | put -- | added "drafting
appropriate charges and recomend
di sposition,"” so, | nean --

LTCOL McGOVERN:  Ckay.

COL (Ret.) SCHOLZ: Ckay.

LTCOL McGOVERN: Did we | ose Dean
Hi | | man agai n?

(No response.)

COL (Ret.) HENLEY: Do we want to

wait for Dean Hill man, or can | ask a

Neal R Gross and Co., Inc.
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guesti on?

LTCOL McGOVERN: Go ahead, sir.

COL (Ret.) HENLEY: This is Steve
Henl ey. And maybe you've taken care of this
with the anmendnents to the |ast part of 42
finding. But it says mlitary prosecutors,
you're getting rid of "generally" -- |
understand that -- "mlitary prosecutors draft
and play a significant role in drafting
appropriate charges.” 1Isn't that a bit
redundant ? Wiat else is there besides
drafting that we're tal king about in that
findi ng?

M5. JAUS: So do you want to say,
“"Mlitary prosecutors determ ne and draft
appropriate charges"? O --

COL (Ret.) HENLEY: | nean, that's
really what we're tal king about, right? W're
sayi ng al though the convening authority
eventual |y determ nes di sposition of
al |l egations, the prosecutors actually draft --

or determ ne and draft charges.
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LTCOL McGOVERN: It seens like it

should read, then, "MIlitary prosecutors
determ ne appropri ate charges, draft, and play
a significant role in determ ning and
recommendi ng a disposition."” Because you are
going to determ ne the appropriate charges
before drafting, right?

COL (Ret.) HENLEY: Well, right.
| think they draft the charges and nake
recomrendations to the convening authority on
appropriate disposition.

LTCOL McGOVERN:  Ckay.

COL (Ret.) HENLEY: But | agree
with Dawn. |'mnot aware of certainly any
ci rcunst ance where soneone other than a trial
counsel has drafted charges. You do have the
occasi onal mal content who swears out charges
agai nst a commander, but they definitely don't
go anywhere.

So | was just confused when you
say, "Mlitary prosecutors draft and play a

significant role in determning and drafting."
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We either draft or don't draft. | think we,

by and | arge, draft and then recomend
appropriate disposition to the conveni ng
authority who ultimtely nakes that deci sion.

LTCOL McGOVERN:  Ckay. Okay. All
right. Dean H Il mn, are you back with us?

CHAIR HI LLMAN:  Yes, | am

LTCOL McGOVERN: OCh, great.

G eat .

COL (Ret.) HENLEY: Dean, what's
happening in California?

(Laughter.)

You haven't paid your bill.

CHAIR HILLMAN: | think I need to
talk | ess, because | only seemto | eave when
I"'mtalking. So maybe |'ll take that strategy
NOW.

(Laughter.)

LTCOL McGOVERN:  Several people
had concerns with 43b in particular.

(Pause.)

COL (Ret.) SCHOLZ: Kelly, this is

Neal R Gross and Co., Inc.
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Col onel Scholz. Mne were just kind of edits,
kind of mnor edits actually.

COL (Ret.) MORRIS: It's Larry
Morris. | have a suggestion on the findings
under 43b. From an editing standpoint, |
think the first sentence maybe you could omt,
because | think it's pretty nmuch said again in
t he second sentence.

But then consider under
recommendati on, you know, to -- it's one
appropriate question to be concerned that you
use NJP or sonething as a lazy out for sone of
these cases. But they are also worth noting
and reinforcing to commanders to nmake use of
all of these other options, either if you
don't have great evidence or you have conduct
that is kind of not quite.

So question whether a sentence
along the lines of -- as an extra sentence in
the recomendation, "Such neasures, including,
you know, other" -- | nean, | don't know

exactly what to say, "Such neasures, nmaybe
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i ncl udi ng adm ni strative separations, also can
provi de sone | evel of accountability when
there is insufficient evidence to go to court,
and also in enforcing accountability for

precursor conduct," you know, for exanple, you
know, i nappropriate |anguage or sexual
harassnment that does not constitute sexual
assaul t.

On the idea of "don't just wait

for sexual assault," you can still snoke
sonebody for conduct that's |esser on the
conti nuum and m ght keep it fromripening into
sonet hi ng wor se.

LTCOL McGOVERN:  Ckay.

MS. JAUS: Ckay. Kelly, this is
Rhonnie. The line where it says, "There are
numer ous potential adverse actions avail able
that do not exist in civilian jurisdictions,"
that's not true, because you can -- | nean, if
you don't want to go ahead with crimna

cases, crimnal charges, if you're a teacher

you can ask for themto not teach anynore, a
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police officer gets stopped in different ways,
so that's really not a true statenent.

LTCOL McGOVERN: Right. And
thought | had tried to change this to
I ncorporate your -- and in the discussion the
fact that if soneone is a teacher you can say
"either resign fromyour job or we are going
to press charges" type of thing.

M5. JAUS: Even with the police
sonetines you don't go with a crimnal case,

and they get docked pay or they, you know,

have sone kind of -- have to go to a program
or sonething. That's not crimnal. So | just
think that -- | think we should take that out.

Wiy don't we just take out the phrase
"avail able that do not exist in civilian
jurisdictions.”

LTCOL McGOVERN: Ckay. And,
Col onel Scholz, | can incorporate the changes
that you recommended with deleting "potential™
and addi ng "options and adverse actions,"

t hose sort of recommendati ons.
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COL (Ret.) SCHOLZ: kay. Geat.

Thank you.

LTCOL McGOVERN:  Yesterday we
di scussed 44 as a group. For those of you who
are just joining us today, we are deleting the
| ast sentence of 44a. 44b was determned to
be okay. Actually, the 44 recommendation |
now have a big extra -- so --

CHAIR HILLMAN: This is Beth. W
are redrafting -- Kelly is going to redraft
44, and we'll look at it again. W had a --

LTCOL McGOVERN:  Right.

CHAIR H LLMAN: -- there were a
| ot of changes there.

LTCOL McGOVERN:  This is going to
be noved to the Good Sol di er Defense
di scussion, rather than being a discussion on
its owmn here. So that will change
substantially. Probably doesn't require
further conversation at this tine, until you
see the revision.

And then, the role of the judge,
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i f Colonel Scholz or Ms. Jaus, if you al

would i ke to weigh in with any of your

opi nions. Colonel Mrris has expressed that
he has sone issues with it as well, but he is
going to possibly provide sonething in witing
for us. But do you have any strong feelings?

CHAIR H LLMAN: Let ne refresh ny
menory. |'msorry. Gve nme a second here.

(Pause.)

LTCOL McGOVERN: Col onel Schol z,
you had fl agged 46a finding and
recommendation, said that you would like to
del i berat e.

COL (Ret.) SCHOLZ: Yes. Let ne
| ook at it here, see what ny probl em was.

LTCOL McGOVERN:  Oh. And your
guestion was, does the prosecutor have to go
to the judge for these requests in civilian
practice? And we discussed this as well
yest erday, whether or not we should Iimt this
to just the defense, rather than nmaking it a

requirenent for lay witnesses for -- the
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prosecut or would not have to go through the
judge for lay wtnesses or --

M5. JAUS: No. But for experts in
civilian, you do have to. Certain experts --

LTCOL McGOVERN:  Ri ght .

M5. JAUS: -- the expertise is
rel evant.

COL (Ret.) HENLEY: Right. Steve
Henl ey. | thought for 46b, didn't we end up

with a recoomendation that limts or that
all ows the defense to go to the mlitary judge
for all wtness and expert requests, but no
limtation on the governnent, they can
continue to go and expend funds as they see
fit? Wasn't that the final recomendation?
COL HAM  Yes, sir. That was
yesterday. Dean Hillman, do you want to wei gh
in on that or --
CHAIR HI LLMAN:  No. | nean, |
agree with that. | agree with -- I'mfine
wi th that.

MS. JAUS: Ckay. Well, that
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answers ny question, then, because that's why
I was wondering why we were doing that when |
sai d, does the prosecution and civilian
practice have to go to the judge? So, okay.
I think that hel ps.

COL HAM |s there anything we
shoul d put in, M. Jaus, on civilian practice
has the prosecutor go -- sone jurisdictions --

have the prosecutor go to the judge to approve

experts as well? Any -- put that anywhere or
no?

M5. JAUS: | think that that's an
I nportant point. You can't just call it an

expert yourself in the civilian world and say,
well, | think that this is an expert that |
want to put. You have to get the perm ssion
of the judge. The judge has to determ ne
whet her it's an appropriate expert, whether
the expertise is sonething that is, you know,
general ly accepted in the scientific
comunity, et cetera, et cetera.

COL (Ret.) HENLEY: Rhonnie, this
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Is Steve Henley. | think what we were talking

about, and | said what we're tal king about
here, is a funding issue, and whether the
expert is eventually allowed to testify, still
has to pass the judge's approval.

And | think that that was ny point
originally in requiring the trial counsel to
al so go through the mlitary judge for expert
requests. You could address sone of these
I ssues earlier on, on relevancy. But | think,
as Col onel Morris pointed out, it's the
governnent's fundi ng stream and they can
certainly hire experts as they see fit, and
t hen make that necessary showing at trial. So
| - -

M5. JAUS: Yes. Yes. kay.

COL (Ret.) HENLEY: The gover nnent
expendi ng funds for an expert, they still have
to go through the evidentiary hurdl e before
the judge at sonme point, if there is a defense
objection. So --

MS. JAUS: No, | agree. Yes. You
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can hire as many experts as you want. \Wet her
you can use themis a different question.
Ckay. Yes, that's true.

LTCOL McGOVERN: Ckay. That's the

COL (Ret.) SCHOLZ: This is
Col onel Scholz. Steve, |'ve got a question
for you. 1In 46a finding, we talk about -- it
says, "Depending on service practice, the
trial counsel can deny, may determ ne whet her
to grant or deny the request,” | don't know if
this matters, or nmakes any difference, but in
the other courts -- it was at |east the SJA
It wasn't really the trial counsel that had
that authority, willy-nilly, to deny that
request. It had to go up to the, you know,
supervisory -- the SJA in our case. |Is that
true in the Arny?

COL (Ret.) HENLEY: | think for
all of the --

COL HAM  Ma'am that's -- that's

why | put "depending on service practice,"
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because the -- in the Arny, it's the captain
trial counsel who nakes the call.

COL (Ret.) SCHOLZ: And the rule
states -- the rule states trial counsel.

COL HAM  Yes. The rule for
courts-martial gives that authority to the

trial counsel

COL (Ret.) SCHOLZ: kay. | don't
think we ever -- | ever let ny captains do
that, but that's okay. Al righty. | got it.

COL HAM | nean, certainly they
woul d consult, | nean, if that's the procedure

in the office, but the rule for court-nmartial
gives the authority to trial counsel and --
COL (Ret.) SCHOLZ: GCkay. Al
right. Thank you.
COL (Ret.) HENLEY: This is Steve
Henl ey. Maybe practice has changed, but |
t hought there was a requirenent for experts
that the convening authority would actually
have to deny the request before the judge

woul d entertain a notion to conpel. |[Is that
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no | onger the requirenent?

COL HAM  No, sir. That is -- |I'm
sorry. Again, this is |late-night, brain-dead
wording, but | tried to capture that in the
sentence: "The trial counsel may determ ne
whet her to grant or deny defense w tness
requests other than expert w tness requests”

COL (Ret.) HENLEY: Ckay. Thanks.

COL HAM  -- "which would require
t he convening authority's personal decision."”

COL (Ret.) HENLEY: Okay.

COL HAM Yes. Any better way to
wite it is welcone.

LTCOL McGOVERN: Al right. W
w Il make those changes. On to 48a --

M. JAUS: What happened to 47?

LTCOL McGOVERN: Ch, | apol ogi ze.
That wasn't on our list, but go for it.

M5. JAUS: Here is ny question:
“Many public defenders have subpoena power"?

| didn't know that. | nmean, certainly not in
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New York. That was ny question.

LTCOL McGOVERN:  Yes. No, in the
di scussion | cite the appell ate defenders who
testified on Decenber 11th and 12th, in
particular. They say they go out and issue
their own subpoenas all the tine, and thought
It was a grave injustice that we don't do that
inthe mlitary.

COL (Ret.) HENLEY: \What do you
mean by "many," | guess is -- can we say,
“Some public defenders have subpoena power"?

LTCOL McGOVERN:  That's easy.

COL (Ret.) HENLEY: That is true.
And then we don't have to worry about what we

mean by "many," because you w |l probably get
t hat questi on.

LTCOL McGOVERN:  Ckay, sir.

M5. JAUS: | was surprised to see
that. | didn't realize -- | agree, we should
just say "sone." | didn't even realize any of

t hem had subpoena power.

LTCOL McGOVERN:  Ckay.
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COL (Ret.) SCHOLZ: Kelly, this is

Col onel Schol z again. Before you nove on to
48, | want to offer this. On the
recomrendation, we are making -- in severa

pl aces we are saying, we reconmend the
Secretary of Defense propose the President to
make amendnments to the manual for
courts-martial.

And there's a group -- and | can't
remenber the nane -- Steve, you wll probably
remenber, but there's a nanme -- you guys wll
know -- the nane of the joint conmttee that
we have within -- say it again.

LTCOL McGOVERN: The Joint Service
Comm ttee. The JSC, ma'am

COL (Ret.) SCHOLZ: Yes. Thank
you. Yes. That commttee that annually
reviews that practice and nmakes
recommendati ons on changes to court-nmartial.

Should we not -- | just want to
throw it out -- should we not consider maybe

throw ng these recomrendati ons through that
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commttee, too, to |l ook at or propose or
study? | nean, |'mjust wondering where we
shoul d be sendi ng these recomendati ons.

LTCOL McGOVERN: As a person who
sat on the JSC, anything that goes to the
SECDEF will go to the JSC

COL (Ret.) SCHOLZ: GCkay. Al
right. Good to know. Perfect.

LTCOL McGOVERN: And sonetines the
JSC has active years, sonetinmes |ess active.
Soit's -- 1 think it's nost inportant to nake
sure it gets to the SECDEF and his General
Counsel to make sure whether this should go
forward or does it need to be vetted through
t he JSC.

COL (Ret.) SCHOLZ: Perfect.
That's fine. Good.

COL HAM But you do probably want
to anmend sone of the recommendation, because
right now it addresses both prosecution and
defense, which | think you are limting it to

-- would you want to limt this recommendati on
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to the defense as well?

CHAIR H LLMAN: Col onel Ham this
Is Beth. Colonel Ham do you nean 47?

COL HAM  Yes, ma'am Ri ght now
It says, "Require both prosecution and defense
to submt requests for wtnesses and ot her
assistants.” And in the recommendati on you
just discussed a few m nutes ago, you were
limting that to the defense.

CHAIR H LLMAN. R ght.

COLO HAM O is it a separate
thing, the defense can -- or the prosecution

can determ ne whatever w tnesses they want,

but they still have to go to the judge to get
t he subpoena. | guess it could be a different
t hi ng.

LTCOL McGOVERN:. Well, and tria
counsel currently, the governnent has its own
subpoena power. So, Colonel Henley, in this
new worl d where the judge will have subpoena
power, do you then see the trial counsel or

t he governnent not havi ng subpoena power
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anynor e?

COL (Ret.) HENLEY: No. | think
consistent wwth 46, allow ng the defense the
opportunity to subpoena w tnesses through the
mlitary judge would then all ow sone
flexibility on not disclosing whatever -- if
there is a strategy in talking --

LTCOL McGOVERN:  Ri ght .

COL (Ret.) HENLEY: | nean, | --
soif we're making -- if we're l[imting the
experts to defense, | think for consistency,

t he subpoena power should also go through the
judge, but the governnent -- there should be
no limt -- we shouldn't limt their
authority, as it currently exists. So for
bot h experts and subpoenas, | think that nmakes
sense. Yes?

M5. JAUS: But it should say
"W tnesses, docunents, and other assistance,"
correct?

COL (Ret.) HENLEY: On, yes. Yes,

because | -- you're right. They could
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subpoena docunents as well.

LTCOL McGOVERN:  And | w il delete
“both the prosecution and" --

COL (Ret.) HENLEY: | nean, |
guess, Colonel Mrris, is that consistent with
what you view the judge's role here is --

COL (Ret.) MORRIS: Correct.

COL (Ret.) HENLEY: -- addressing
def ense expert requests and defense subpoena
requests, docunents in session, no limtations
on the prosecutor's ability?

COL (Ret.) MORRIS: Yes.

LTCOL McGOVERN:  Ckay.

M5. JAUS: | have to sign off,
Kelly. | have another conference call. This
I s Rhonni e.

LTCOL McGOVERN: Ckay. Thank you
for joining us.

M5. JAUS: Ckay. Bye.

CHAIR HI LLMAN:  Thank you,

Rhonni e.

LTCOL McGOVERN: That npbves us on
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to 48a. Colonel Mrris, you had a concern
with the finding?

COL (Ret.) MORRIS: Yes. | think
just to add in the second line there,
“transformng it in sone respects,” | would
say, "into a prelimnary hearing."

LTCOL McGOVERN:  Ckay.

COL (Ret.) MORRIS: | think that's
al | .

CHAIR HHLLMAN. Geat. | circled
that, too. Good catch

LTCOL McGOVERN: Al right. Then

COL (Ret.) HENLEY: Can | nake one
nore happy to gl ad change?

LTCOL McGOVERN:  Sure.

COL (Ret.) HENLEY: To change
“required" to "conpelled"?

LTCOL McGOVERN: |'msorry. Could
you say that again?

COL (Ret.) HENLEY: "Establish

and"
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(Si mul t aneous speaki ng.)
-- "not be conpelled to testify."

LTCOL McGOVERN: Ckay. And,

Col onel Henley, | think you had a concern with
48Db.

COL (Ret.) HENLEY: | don't think
so, but let me -- | didn't wite anything down

in ny draft, so --

LTCOL McGOVERN:  It's 48b
di scussion. This may have been the excer pt
that | provided separately.

COL (Ret.) HENLEY: The 48b
findi ng?

LTCOL McGQOVERN: | n your note to
me, sir, it said 48b discussion.

COL (Ret.) HENLEY: On, okay.

LTCOL McGOVERN:  |If you can't
think of it here, we'd welconme your witten
coment s.

COL (Ret.) HENLEY: Yes, | -- oh,
it'"'s just a -- so the sentence in the

third-to-the-|ast paragraph beginning, "A
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practical effect of this change," so it says,
"For exanple, statenents or perhaps hearsay,"
COL (Ret.) MORRIS: Were are you
now?
COL (Ret.) HENLEY: This is a
di scussion -- thisis a -- if you're |ooking
just at the findings and reconmmendati ons, you
don't have that. |[|'mlooking at the
di scussion, and there's an extra conma in

there that's unnecessary. That's the first

poi nt .

LTCOL McGOVERN: Ckay. Yes.

COL (Ret.) HENLEY: "For exanple,
statenents or perhaps hearsay, and," -- that

comma | think should be struck.

LTCOL McGOVERN:  Ckay.

COL (Ret.) HENLEY: And then the
| ast sentence of the |ast paragraph, "In cases
where the judge finds probable cause, the
conveni ng authority retains the discretion on

how best to di spose of the charges and
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specifications.” O "how to best dispose" or

CHAIR HI LLMAN. Okay. GCot it.
Yes, "how best to dispose." kay.

LTCOL McGOVERN: Al right. W
got that, sir. Thank you. Next, Col onel
Schol z, you had concerns wth 49a and b.

COL (Ret.) SCHOLZ: Yes. A --
just starting with A it's really just a
guestion that -- on the second line it says
“may increase this pressure,” and |'ve got a
big question mark wwth "this."™ 1'mnot sure
what "this" is referring to.

LTCOL McGOVERN:  Maybe "t he
pressure," or just "pressure"? "My Increase
pressure by requiring" --

COL (Ret.) SCHOLZ: Yes. Probably

just "pressure,” "may increase pressure by
requiring" -- | don't know It seens -- it's
ki nd of vague and not -- it just probably

needs a little bit nore --

LTCOL McGOVERN:  Cont ext ?
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COL (Ret.) SCHOLZ: -- thought. |

don't have -- | haven't conme up wth any
| anguage for you, but --

CHAIR HI LLMAN: This is Beth.
This is another -- you know, this is the
structural issue of |ooking at the findings
out side of the context of the discussion that
you've witten. | think -- | do think this is
-- this is a response to our sense that the
ratchet to prosecute with nore intensity and
effort has el evated the deci si on-nmaking
process, and that's the pressure, the pressure
to prosecute aggressively. | think that's
what we nean there. So --

COL (Ret.) SCHOLZ: Agreed.
Agreed. | think we should set that up by
maki ng that clear, what we're tal ki ng about
there. So --

COL (Ret.) HENLEY: Can you say,
"Victims protection may increase this
pressure to prosecute, by requiring a decision

not to refer charges to court-martial, to be
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revi ewed by the higher GCMCA. "

LTCOL McGOVERN:  Yes, sir. That's
good.

COL (Ret.) HENLEY: That's -- but
| -- yes, so if we explain what that is.
| ncreases pressure, prosecute, requiring a
decision not to refer charges to a

court-martial.

LTCOL McGOVERN:  Ckay. And -- I'm
sorry?

COL (Ret.) SCHOLZ: For an NB,
finding -- this is Colonel Scholz again --
it's kind of the |ast sentence. Well, first
off, I would add "sexual assault offenses" to
the first -- it is mssing "offenses," |
think, on the first sentence. |'mnot sure

why we woul dn't have that, so | think "sexual
assault" is m ssing.

But then, also, the second
sentence is | just -- I'"'mnot sure | really
agree or think that maybe we want to just

delete that. It says, "Senior trial
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counseling overriding the SJA." The
“overriding" is -- I"'mnot sure that's what
they're really doing, but they -- and |I don't
really think -- | don't think it's akin to
Assistant U S. Attorney in the local office
going to an Attorney Ceneral. | don't agree
wi th that sentence.

CHAIR HILLMAN. This is Beth. |
have the sanme suggestion. 1'd strike that
second sentence.

COL (Ret.) SCHOLZ: Yes. Geat.

LTCOL McGOVERN:  Ckay. Okay.
49c.

CHAIR HILLMAN. This is Beth. |
struggled with this finding, so -- in part
because it's, you know, apart fromthe
di scussion, too. So trying to ook at all of
the findings in 49 to support the
reconmendati on, and the -- our recommendati on
here is really that a -- first, we say, "Don't
enact Section 2." That's the third

recomrendati on of the VPA, which would require
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this el evated review.

We al so say, "Consider repealing
the al ready enacted provision that el evates
review." And then we al so say, "nake things
nore parallel to the civilian jurisdiction
declination statenents" that are nmade when
there is a decline to prosecute.

So each of these findings needs to
sort of lead us towards that -- those
conclusions here. And this 49c is about
victimconfidence, and, really, victim
confidence is not sonething we have -- it is
sonet hi ng we have separated fromwhat we're
doing largely, and we are leaving that to
Victins Services, and in sone ways to the Role
of the Commander, which is tal king about
| arger climate issues related to victim
confidence nore than -- our focus is nore on
the response systens that are in place in the
crimnal justice part of our review

So does this -- did this -- did

49c read convincingly to everybody el se?
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LTCOL McGOVERN:  And, again, these

were quotes taken from our discussion
transcri pt, which may be appropriate in

di scussion, but not as a final finding or
reconmendation. But for a lot of -- not a
lot, a few of the statutory reviews, | think
the subcommittee's conclusion was there really
Isn't going to be nmuch change, but the
practical effect nmay be victimconfidence. So
it i s okay.

So that's where -- victim
confidence does cone through in the CSS report
as currently witten a few tines.

COL (Ret.) SCHOLZ: But you could
actually -- this is Colonel Scholz again. You
m ght able to get rid of Dean H |l man's
concern. But if you just -- if you elimnated
that first sentence, and just say, "The likely
I npact of cases being el evated based on
whet her the convening authority nakes a
decision that differs fromhis or her advice,"

Is that convening authorities wll sinply
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refer cases.

And | think -- | think we really
need to change that to: "It could put
I nappropriate or illegal pressure on the
convening authority to refer cases."” And, you

know, that's what | think we're trying to say
t here.
| don't think we want to say that
they will sinply refer, but they -- you know,
It would put inappropriate pressure on themto
refer. So we can still make that point. And
then the second sentence, when we say,
"Services are in no better position to nake"
-- | would say they are in less of -- they are
in -- you know, they are |less positioned to
make an i nforned prosecutorial decision than
a convening authority, because they are
further renoved fromthe -- you know, the
al | eged perpetrator, the victim the unit, you
know, all of those things. So | would --
LTCOL McGOVERN: Ckay. And with

deleting that first sentence, would it be
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okay, then, to conbine the first sentence of
49b, then, with the second sentence of 49c?
Because the first sentence of 49b, then, is
just stating what Section 2 is, right?

COL (Ret.) SCHOLZ: Yes. You
m ght be able to nerge the findings.

LTCOL McGOVERN:  Ckay.

CHAIR HI LLMAN: This is Beth.
That's a great idea.

COL (Ret.) MORRIS: Can you repeat
what you're doing there, then? I|I'mtrying to

LTCOL McQAOVERN: Ckay. Sir,
rat her than saying that your finding is
stating what the lawis --

COL (Ret.) SCHOLZ: It's not the
| aw yet .

LTCOL McGOVERN: -- or what the
proposal is -- thank you, ma'am-- the first
sentence of 49b we keep, to explain your
interpretation of the law, and then it would

be the second sentence -- second and third
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sentence of 49c, would all becone the finding
of 49Db.

COL (Ret.) MORRIS: You know, did
you alter that |ast sentence in accordance
w th sonebody's recomendati on? "The service
Secretaries are in no better position" -- did
sonebody change that sonmewhat ?

LTCOL McGOVERN: " Service
Secretaries are sonehow in | esser position,
because they are further renoved"

COL (Ret.) MORRI'S: (kay.

LTCOL MGAOVERN.  -- is that --

COL (Ret.) SCHOLZ: | was trying
tosay it -- | was trying to make it even
stronger, that | think they are even -- you

know, not in a worse position to nake a
prosecutorial decision, no better position
t han convening authorities. | think convening
authorities are better positioned and --

CHAIR HILLMAN:. This is Beth. |
think that | -- | agree with what Col onel

Scholz is saying there. But | think, Col onel
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Morris, in response to what you've pointed out
before --- in sone of these findings makes
them nore persuasive is we need to say why
they're not better positioned. So I think we
should cut that "are no better positioned,"
but maybe service Secretaries |ack the
established structure, information, and, you
know, know edge to nmake prosecutori al
deci si ons, as conpared to conveni ng
authorities wth the advice of staff judge
advocat es.

So that seens to ne that's what we
want to say there. Are there objections to
phrasi ng that woul d | ook sonething |ike that?

LTCOL McGOVERN: Would it be
better to swtch the sentence around, and
I nstead of saying "no better" say "convening
authorities are in a better position than

service Secretaries," because they have the
advice of SJAs and are not as far renoved? To
make it nore of a positive sentence?

CHAIR HI LLMAN:  This is Beth.
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Always in favor of active voice. That's, you
know, a nore positive statenent. That's
great. | think that we should just point out
there is no -- there is exercising
prosecutorial discretion, which is a grave
responsi bility, and the service Secretaries
have a |l ot of things to do. Convening

aut horities have been doing this.

The criticismhas been that they
are not doing it the way that Congress m ght
want themto all the tine. But we are pushing
back against this and saying, there is no
evi dence the service Secretary would do better
here. So in that nore positive way that you
and Col onel Scholz put out, that's what 1'd --

LTCOL McGOVERN:  Ckay.

COL (Ret.) MORRIS: And then in
that precedi ng sentence, please, where we
concl ude that sentence with, "WII| sinply
refer cases to a court-martial," with the idea
t hat sonebody hopefully suggested there about

t he specter of command influence and all.

Neal R Gross and Co., Inc.
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M ght we say, "On the advice of their SJA is

that convening authorities m ght be deterred
fromexercising their independent professional
judgnent and nmaking -- whether to refer a
case." Alittle bit of our normal |anguage.
LTCOL McGOVERN: |s that softening
it alittle too nmuch, though, sir? | nean --
COL (Ret.) MORRIS: | nean, |
think to say "they will refer"” turns them
into, you know, into the kind of autonatons
that we're trying to say they're not.
But if we at |east want to say the
-- if you're trying just to gane the system by
forcing these guys to do that, you have a
bi gger concern. You know, it ties it to the
| ong- standi ng concern about things |ike
command i nfl uence when you get too
resul ts-driven.
COL (Ret.) SCHOLZ: Yes. This is
Col onel Scholz. That's exactly how I feel,
too. | think it could -- I think sone

| anguage, just |ike he was suggesting, "or

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 104

coul d put inappropriate pressure" -- | don't
know if we want to say "illegal" or, you know,
sone -- it really is, you know, pressure that
IS -- we don't want put on convening
authorities to make these i ndependent
deci si ons.

LTCOL McGOVERN:  Ckay. | am
| ooking forward to the transcript, so | can be
sure we will get all this right.

(Laughter.)

49b, finding. This was a concern
of M. Bryant, so if you don't have a problem
withit, I will consult with himoffline and
relay his concerns.

CHAIR HILLMAN: This is Beth,
Kelly. Could you follow up specifically and
ask M. Bryant and Ms. Jaus what they think
about this? Since this is really about what
prosecutors do, and there are civilian
prosecut ors.

LTCOL McGOVERN: WIIl do. kay.

Then, noving on, Nunber --

Neal R Gross and Co., Inc.
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COL HAM  Dean Hillman, | think

our information on that is fromthe Joint
Service Commttee's nmulti-jurisdictional
conparative study that you heard about.

CHAIR HI LLMAN:  |I'm sorry.

Col onel Ham what are we on?

COL HAM | think that 49d, Delta,
| think the information on that is fromthe
mul ti-jurisdiction conparative fact- gathering

LTCOL McGOVERN:  Last sunmer's
conpar ative anal ysi s.

COL HAM -- that Kelly was on and
presented to you | ast sunmer.

LTCOL McGOVERN: Basically, they
do a witten declination that is fairly vague,
so that they don't have any victimblam ng
| anguage, and they are not jeopardizing future
prosecutions. And now that there is going to
be a requirenent for witten justification,
DoD may want to consider structuring how those

witten declinations are done.
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CHAIR HI LLMAN: This is Beth.

Agreed. Sounds great.

LTCOL McGOVERN: Col onel Schol z,
you were concerned with the recomendations in
49a, b, and c.

COL (Ret.) SCHOLZ: kay. Can |
go back to 49e, just real quick, the finding?
| nmust not have submtted that to you, but
that |ast sentence is a little bothersone to
ne. It says, "In the past, if a commander
di sm sses charges or declines to prosecute,
the commander did not wite a justification or
declination statenent."” And in the past, the
truth is, I know we've got these two -- there
Is a couple of cases out there that becane
pretty hot in the nedia, and, those, in fact
those convening authorities did wite
justifications for their --

LTCOL McGOVERN:  Wiich was a
di saster.

COL (Ret.) SCHOLZ: Right. It

was. So I'mjust -- I"'mwondering if we -- in
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the past they haven't provided -- the fact is
we know -- | know of two big cases where they
have. So do we want to say that sentence?

LTCOL McGOVERN:  Not required.

COL (Ret.) HENLEY: Did not
generally -- this is Steve Henley. D d not
generally wite a justification or declination
st at enent .

COL (Ret.) SCHOLZ: Yes. O not
required. Either way. That would be better.
LTCOL McGOVERN:  Ckay.

COL (Ret.) SCHOLZ: And, actually,
let me | ook at these. 1've got --

(Pause.)

| think generally I was talking
about maybe sending it to sonme DoD joint group
to assess, but that's -- you have al ready
answered ny question on that, but let ne | ook
at this.

The recomendation B, 49b, due to
the pressure it creates, or at |east the

perception -- you know, there is a perception

Neal R Gross and Co., Inc.
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of pressure, if there isn't pressure, | was
just -- perception was a big deal to ne there.
Let's see here. Let's see.

CHAIR HI LLMAN: This is Beth.
Actually, | would object to that change. |
think that an individual can resist the
pressure successfully, so | don't think we're
saying that it's actually happening. But it
-- to ne it undeniably creates a pressure. So
|'"d rather | eave it not perceived pressure.

COL (Ret.) SCHOLZ: Okay. What is
this, "Even in limted cases where the SJA and
commander di sagree"?

LTCOL McGOVERN: | nean, the | aw
-- well, if the commander and SJA both agree
that it should not be referred, then the GCMCA
-- the higher JCMC reviews it. |If the SJA and
commander di sagree, so the conmmander wants to
refer against the SJA's advice, then it goes
to the service Secretary.

COL (Ret.) SCHOLZ: kay. And so

we're recommendi ng that they shoul d consi der

Neal R Gross and Co., Inc.
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repealing that -- including that aspect. |'ve
got it. Ckay.

LTCOL McGOVERN: Right. So that
In those cases where they do disagree, if it's
going to have to go higher, just go to the
next hi gher convening authority.

COL (Ret.) SCHOLZ: kay. So even
in those limted cases, okay. | got you. So
that was dealt with in 1744e.

LTCOL McGOVERN: Correct.

COL (Ret.) SCHOLZ: kay. | got

you. All right.

Let's see. | think that was it.
Again, | was tal king about -- | thought maybe
we should -- this says, "Congress should not"

-- Section 2 of the VPA." And, again, |'d put
“until further study by DoD." But | think
we're not necessarily recommendi ng sone sort
of group to study sone of these issues
further.

LTCOL McGOVERN:  Right.

PARTI Cl PANT:  And we studied it

Neal R Gross and Co., Inc.
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and opined on it already.

LTCOL McGOVERN:  And their --

COL (Ret.) SCHOLZ: kay.

LTCOL McGOVERN:  -- opine is
I ncorporated in your discussion.

COL (Ret.) SCHOLZ: kay.

LTCOL McGOVERN:  So -- which
you're agreeing with them

COL (Ret.) SCHOLZ: Perfect.
Ckay. Al right. 1In 50a, ny concern was very
sinply the use of we've got, "MIlitary all ows
def endant to negotiate a plea agreenent." And
| just thought maybe that should say, "The
UCMJ al | ows defendants to negotiate," or
sonething. It just was a weird way to start
t hat sentence.

LTCOL McGOVERN:  Ckay.

COL (Ret.) SCHOLZ: 1t's 50a,
finding. | didn't nean to press on, in case
anybody el se had any concerns with the other
ones.

CHAIR HI LLMAN:  This is Beth. |'m
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all for pressing on. That's good. W're --

(Laughter.)

So, 50, | wasn't a part of the
subgroup that | ooked at this, but | was
surprised that we didn't recomend any change.
We just said, you know, suggest a -- a study.
We said, you know, study this.

So anyone on the call who was on
t hat subgroup that tal ked about the plea
bar gai n, because that has been a target of --
for -- it's a big distinction in mlitary
versus civilian jurisdictions, the deal part
of the way pl ea agreenents work out.

LTCOL McGOVERN:  Col onel Henl ey
and Col onel Morris, you were part of those
di scussions. Do you want to weigh in?

COL (Ret.) MORRIS: | think | had
to |l eave before we did get to it, but yes.

LTCOL McGOVERN:  Col onel Henl ey?

COL (Ret.) HENLEY: I|I'mtrying to
-- the --

LTCOL M GOVERN: | mean, |'m happy
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to refresh everyone's nenory on this.
Basically, in the prosecution and defense
teams, we noted that there is a difference
between the two systens. And | believe it was
di scussed in the group as a whole as well.
Rhonni e Jaus felt that it was
strange to be able to beat the deal. | didn't
think -- she was not a fan. Col onel Henl ey,
nmy inpression was, initially, that you al so
t hought the civilian system where two people
enter into an actual agreenent and stick with
t hat agreenent nay be a positive thing.
General Dunn thought that,
al t hough this could be changed, this wasn't a
fight worth fighting at this time, that there
may be reasons, and Col onel Ham has expressed
reasons why this traditionally was done. So,
as a matter of the convening authority's power
-- and | think General Cooke alluded to the
hi storic convening authority's power as well,
that you're entering into this with the

conveni ng authority, but then you are |ater
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goi ng to have these cl enmency opportunities.
So those were sone of the general issues
surroundi ng that topic.

COL (Ret.) HENLEY: VYes. | think
-- this is Steve Henley. | think when we were
di scussing this, it cones down, in part, to
how a staff judge advocate or a convening
authority viewed the pretrial agreenent. Was
it a cap, a true ceiling on exposure? O were
you actually going to get sone tangible
benefit to pleading qguilty?

And because different SJAs and
different convening authorities approached the
deal differently, you really couldn't treat
the terns of the pretrial agreenent as that's
It, that whatever the prosecutor and the
def endant or the accused agree on, that is it,
because you wll have still sone individuals
treated as sort of a CAAF, but there is really
no sense of how that case is val ued.

And | think it is easier to try to

negotiate the terns of a pretrial agreenent,
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and you go in and then you have a sentence
authority, either the mlitary judge or the
court menbers, if it's court nenbers, actually
adj udge the sentence.

| think that's probably how I
ended up comng down. | said, look, it would
be nice if whatever the two agreed on agreed
on, but that assunes that the parties are able
to negotiate sonething in good faith. And |'m
not sure that that would be possible under all
ci rcunstances, at |east based on ny experience
with certain SJAs and defense counsel in years
past .

So | think that's probably why we
said examne it, to see if there is actually
sone benefit to changing the system And this
woul d be a major change. | think in addition
to giving nore authority to the judge earlier
on, | think this would be a significant change
to the mlitary justice system And | think
people ook at the system | think this is

not necessarily a bad thing, allowing -- go
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ahead.

LTCOL McGOVERN: One additiona
point, sir, was that they | ooked at the fact
that a ot of the sexual assault cases are
contested. So this change woul d not
necessarily be of great inpact to the topic
that you all were tasked to study, and that's
why maybe punting this one --

CHAI R HI LLMAN:  Col onel M CGovern,
let's put that in a finding, what you just
sai d, because, really, we are conparative
systens. W are looking at the differences
between civilian and mlitary response
systens, and we are |ooking at the sexual
assault realm So let's nmake a finding that
says nost sexual assault cases are contested,
and explain why that is, because of the
regi strable nature of the offenses. | think
we should put that in a finding.

| understand that we are not
prepared, as a group, to recommend a change in

this. But the way that it's phrased in that
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reconmmendation, it's just too strong for ne.
Don't change it at this tine.

LTCOL McGOVERN:  Ckay.

CHAIR HI LLMAN: Let's say, you
know, "Further study of whether a change to
mrror civilian plea agreenents” -- "further
study of whether a change to mrror civilian
pl ea agreenents woul d i ncrease victim
confidence is warranted, in sexual assault

cases particularly," because this is -- we're
not saying that -- | don't think we have
enough evidence that this is actually having
a very negative inmpact, but it's sure not
having a positive inpact. So | think we
shoul d | ook at it.

| also think that there should be
-- and then I'll stop tal king because the
phone will go dead if | talk nuch | onger --
so, but the -- we should say why the mlitary
systemis different this way and how ot her

changes in the systemal so raise the question

of whether we shoul d change pl ea agreenents.
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So, and that finding would be

cl emency opportunities and the special nature
of the convening authority's role in this
process, you know, has nmade the plea
agreenents, has negoti ated, and then enforced
by a mlitary judge. Am|l still here?

COL (Ret.) HENLEY: You're still

her e.

(Laughter.)

CHAIR HILLMAN: | think we should
say sonething to that effect. GCkay. |[|'m
done.

LTCOL McGOVERN: Al right. Thank
you, all. Unfortunately, our two hours are

up. These were very detailed and substantive
findings and recommendations. W still have
not been able to get through everything. At
this point, we do have next Tuesday set aside
to do that. And if anyone is avail able on
Monday, we could relook trying to get through
stuff on Monday as well. It's up to you, Dean

H || man.

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 118
CHAIR HI LLMAN: This is Beth.

Let's aimfor Tuesday to go through additional
things. And if there are comments from
anybody who can't be on the next call that we
have schedul ed on the subsequent findings or
-- and recommendations, or a finding and
recommendati on that you didn't get a chance to
speak to yet, you should do that.

And, Kelly, let's get drafts out
to everybody, so they can start to | ook at
them on the discussion, too, just as you sent
those partial drafts, recognizing that they
are changing on the rest of it.

LTCOL McGOVERN:  Ckay. Super
Sounds good. Thank you all very nuch.

(Wher eupon, at 2:00 p.m, the
proceedings in the foregoing matter were

concl uded.)
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CERTIFICATE

This is to certify that the foregoing transcript

In the matter of: poga RSP CSS

Before: glizabeth Hillman

Date: april 25, 2014

Place: Teleconference

was duly recorded and accurately transcribed under
my direction; further, that said transcript is a

true and accurate record of the proceedings.

Court Reporter
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